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C, D. CuKTC ŝ, Commissioner, Bureau of ̂ Public 'Boads 

AT E. JOHNSON, Execnttive Secretary/ American Aa^odatim of -Sta£e Hi^way 
Offioials 

LOOTS JORDAN, Executive Secretary^ Division, of Engine^ng and' Indmtricil 
Research, National Research Coti/no^_ > 

~ " . . . 

R. H . BALDOCK, 'State Highway 'Engineer^.Oregon Siate HighwayVenmission 

F7KE JOHNSON, Consultani, Aidom(Mi}e Safety Foundation 

G. DoNAiD KENNEDY,,President, Portland Cement Association 
^O. L . Kipp, Assistant (7om*aisslo»i«r and'Chief $ngfmer, Miakesota- Departmmt 

of Highways , ' - ' . • -^-^ 

. BURapON>W>'MARSH, Dtipctor, Safety an^.Triific Engineering Department, Amerp-
can Automobile Association 

C. H. SCHOLAR, Hpad, AppUed Meofymid Department, Kansas State College 

REX" M . WHTTTON, Chief Engineer, Missouri Stote Hightvay 'Department 

K. B . WOODS, Director, Joint Hif/hioay Researdh^ Project, Purdue Unimr^ty 

' - - , , Editorial Staff , . 

FREX> BURGGRAF EiinEas M . WAJEtb W A L T E R jr. ISJLXJSR 

2101 Ckwistitution-Avenue lWashington;25, D , C. 

.The opinions ancUcondnsions expressed in this publication are those-̂ f the'authors, 
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Preface 

T H E 1953 annual report of the Committee on Land Acquisition and 
Control of Highway Access and Adj>cent Areas is designed, as 
in previous years, to present pertinent developments in the many 
fields that are of concern to the committee. This bulletin contains 
a report on recent developments relating to land acquisition, control 
of highway access, roadside protection, and the provision of park­
ing facilities. The bulletin also contains papers presented at the 
open session of the committee at the annual meeting of the Board 
in January 1954. 

I t is hoped that this publication will prove a valuable source 
of information to those interested in the fields covered, since i t is 
realized that many of the items presented might not be available 
otherwise in printed form. 
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Report of Committee on Land Acquisition and 
Control of Highway Access and Adjacent Areas 

DAVID R. LEVIN, Chairman 
Chief, Land Studies Section, Financial and Administrative Research Branch 

Bureau of Public Roads 

• DURING 1953, the committee con­
tinued its efforts to bring about a better 
realization of the benefits to be de­
rived from efficient methods of acquir­
ing land for highway purposes, adequate 
control of the roadside, including meth­
ods possible under eminent domain and 
the general police power, and up-to-date 
ways of providing effective provision 
of parking accommodations. 

Since 1953 was a year in which most 
state legislatures held sessions, a num­
ber of important statutes were enacted 
in the fields of the committee's activi­
ties, including a comprehensive law 
passed by the Arkansas legislature re­
vising the state's land-acquisition meth­
ods, clarifying and strengthening the 
authority of the state highway depart­
ment. 

A number of important court de­
cisions were handed down during the 
year, digests of most of which were in­
cluded in Highway Research Correla­
tion Service memoranda of the commit­
tee. 

The 1952 annual report of the com­
mittee and special papers were pub­
lished during the year as Bulletin 77, 
under the title "Right-of-Way Prob­
lems." 

LAND ACQUISITION 

Reservation of Hightvay Right-of-Way 
Prior to Asquisition 

Analysis of the first two phases of 
the committee's study of ways and 
means of reserving land for highway 

right-of-way prior to acquisition ad­
vanced perceptibly during the year.̂  Ad­
ditionally, the mapped-street technique 
used by the City of New York was ex­
plored at the source, by examination of 
actual applications of its use. 

The official map upon which this de­
vice is predicated is, according to New 
York authorities, a highly fluid docu­
ment, changing with developing needs 
and circumstances. Its basic projection 
revolves around a 6-year program of 
capital public improvements. 

The official map procedure, simplified, 
involves six steps: (1) A map showing 
a proposed reservation for highway 
purposes is submitted to the board of 
estimate by the borough president con­
cerned. (2) The map is then referred 
to the city planning commission and the 
director of the budget. (3) The city 
planning commission sets a date for a 
public hearing. (4) After the hearing, 
the planning commission reports back 
to the board of estimate. (5) The direc­
tor of the budget also makes his report 
to the board. (6) I f these reports are 
favorable, and no opposition develops 
to the reservation, the board adopts the 
map which then becomes the official map 
of the city on that particular matter. 

After approval by the Board of Es­
timate of the City of New York, no 
building may be constructed within the 
limits of the mapped street as shown 
on the official map. City officials indi-

^ See "Land Acquisition and Contiol of Adjacent Areas," 
Hiehway Research Board Bulletins 38 and 56, and Right-
of-Way Problems, Highway Research Board Bulletin 77, 
for previous repoits on this project 
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cated that compliance with the reserva­
tion is automatic or voluntary in 98 per­
cent of the parcels involved in any res­
ervation. Protests in the remaining two 
per cent are taken to the Board of 
Standards and Appeals for hearing. In 
what might be considered a typical year, 
1950, a total of 38 appeals were taken. 
In eight of these, the appeals were with­
drawn before hearing, in one the ap­
peal was dismissed, and hearings were 
held on 29. Examination of the records 
indicated that most of the appeals heard 
involved conditional grants, generally 
permitting the use and construction 
sought only for the period of time during 
which the mapped street in question 
remains untouched as a mapped street. 
The mapped street device, as used in 
New York, appears to be a practical 
and effective means of reserving lands 
for street purposes in urban areas. Its 
use in other urban areas might well 
be explored. 

Acquisition of Highway Right-of-Way 
For Future Use 

Reservation techniques are desirable 
as a means of minimizing increases in 
right-of-way costs by preventing devel­
opment of the areas involved between 
the time plans are completed and the 
start of construction, particularly where 
expenditures for land acquisition must 
be kept to a minimum. Outright acqui­
sition of lands needed for future high­
way construction is, of course, a more-
desirable means of accomplishing this 
purpose. Not all states have either the 
funds nor the legal authority to acquire 
land in advance of construction, how­
ever. Courts have sanctioned such ad­
vance acquisition under the general au­
thority of the state highway depart­
ment, even though authority is not 
specifically mentioned in the statutes. 
However, i t is well to have such author­
ity spelled out in the law. At least two 

states (Arkansas and Nevada) passed 
laws during 1953, authorizing their 
state highway departments to acquire 
land for future use. A comprehensive 
land-acquisition statute which became 
law in Arkansas,* provides among other 
things that the state highway commis­
sion may acquire real or personal prop­
erty, or any interest therein, deemed 
necessary or desirable for state highway 
purposes, by gift, devise, purchase, ex­
change, condemnation, or otherwise, 
for present and future rights-of-way, in­
cluding those necessary for urban ex­
tensions of state highways within muni­
cipalities. A Nevada law^ authorizes 
the state highway department to acquire 
real property and the improvements 
located thereon considered necessary for 
rights-of-way for both present and fu­
ture needs for highways of all types 
including highways constructed by the 
state within towns and cities. 

Immediate Possession of Highway 
Right-of-Way 

Long, drawn-out condemnation pro­
cedures in some states are responsible 
for delays in construction of badly 
needed highway improvements. To min­
imize these delays, a number of state 
highway departments have been given 
authority to take possession of needed 
property before completion of condem­
nation proceedings. In some of these 
states very summary methods are au­
thorized : In New York possession may 
be taken upon the filing of plans show­
ing the proposed improvement with the 
secretary of state. Others may take 
possession by filing a "declaration of 
taking" and the deposit of the amount 
of estimated compensation at the time 
condemnation proceedings are filed, or 
at any time subsequent thereto. Still 
others may take possession after pay­

's Arkansas Laws of 19B3, Act 419 
'Nevada Stat 1953, Ch. 132 
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ment of the award fixed by court-ap­
pointed appraisers. A law passed by 
Arkansas during 1953 fits into the sec­
ond category,* following rather closely 
the federal declaration-of-taking stat­
ute. 

Both Indiana and Texas belong in the 
third category mentioned above, that is, 
the award of appraisers appointed by 
the court must be paid into court before 
possession may be taken. Controversy 
arose recently in each of these states as 
to whether or not the deposit paid into 
court might be paid to the landowner 
pending appeal of the appraisers' 
award. In Indiana, the case of Board of 
Commissioners of Hamilton County v. 
Blue Ribbon Ice Cream and Milk Cor­
poration, Inc., (109 N.E. (2d) 89, De­
cember 12, 1952) reached the state su­
preme court when the county commis­
sioners protested the action of the clerk 
of the circuit court in paying the land­
owners involved the sum deposited by 
the county, which represented the award 
of the appraisers for certain lands taken 
by the county for highway purposes. 

Both the landowners and the county 
filed exception to the appraisers' award 
and requested a jury trial. However, 
the landowners subsequently withdrew 
their objections, and asked for and re­
ceived the sum of money deposited by 
the county. The county appealed from 
such action, but the court held that pay­
ment of the award in the court indi-
2ated the county commissioners' inten-
;ion to take possession of the condemned 
property, and therefore the clerk was 
entitled to pay the deposit over to the 
owners. 

In its argument supporting the ac-
;ion of the county clerk in paying the 
mount of the deposit to the landown-
rs, the court reasoned: The state's 
ight of eminent domain is inherent and 

lloes not depend upon a specific grant 

» Arkansas Laws of 1968, Act No. 116 

in the constitution, although such power 
may be limited by constitutional pro­
vision. However, the right to authorize 
the exercise of the power is legislative. 
Private property may be taken for pub­
lic use only pursuant to and in accord­
ance with legislative authority. 

The Indiana State Constitution pro­
vides that "no man's property shall be 
taken by law, without just compensa­
tion; nor, except in case of the state, 
without such compensation first as­
sessed and tendered." This provision 
does not forbid legislation permitting 
the state to take private property with­
out first tendering compensation, but 
the provision is not self-executing, and 
no enabling legislation exists. Only one 
method of procedure for condemning 
land had been provided by the legisla­
ture, and this was used in the present 
case. I t was available equally and alike 
to all bodies having the right to exercise 
the power of eminent domain. Any such 
body, even though i t be the state itself, 
or one of its authorized agencies, as in 
the present case, is bound by the pro­
visions of the statute. Accordingly, 
such state agency, like any other body 
having the power of eminent domain, 
must tender payment before taking pos­
session of the condemned property. 

The county could have proceeded with 
the litigation without making the de­
posit referred to above, but if posses­
sion were to be taken, i t was required 
to make the payment. When the money 
was paid to the clerk, it had to be and 
was tendered to the appellee uncondi­
tionally. The statute does not authorize 
the condemnor to take possession pend­
ing an appeal by him, by depositing 
money which could be withheld pending 
such determination if such determina­
tion is requested by the landowner. 

This, according to the court, was as 
it should be, for the act of paying the 
money deprived the landowner of the 
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use of his land. Were i t to be held that 
he could also be deprived of the use of 
the money pending final judgment, he 
would suffer an uncompensated loss. 
After payment of the money to the 
clerk, the county was entitled to take 
possession of the property. Payment of 
the money indicated the county's in­
tention and fixed its right to do so. 

In the light of this argument, the 
court held that the appellant county 
could not control the disposition of the 
money in the hands of the clerk, and 
that said clerk was justified in paying 
the money to the landowners." 

Under somewhat similar circum­
stances, a Texas Court of Civil Appeals 
denied the right of a landowner to re­
ceive a deposit made by the City of 
Houston, for land taken for street pur­
poses, pending appeal from the con­
demnation commissioners' award (Car­
ter et ux V. City of Houston, 255 S. W. 
(2d) 336, February 5, 1953). 

In this case, both the city and the 
landowner filed appeals from the award 
of the commissioners. Subsequently the 
city deposited the amount of the award 
in the registry of the court and took 
possession of the land involved. At a 
later date, the Carters filed an applica­
tion for payment of the award to them. 
The city asked for a temporary injunc­
tion enjoining the Carters from taking 
possession of the deposit. 

The trial court stated that in its 
opinion the deposit was made by the 
city solely to serve as security for pay­
ment of final judgment and to enable 
the city to take possession of the prem­
ises while the appeal was pending. The 
money deposited by the city, under the 
provisions of Article 3268 of Vernon's 
Annotated Texas Statutes, remained the 
property of the city, subject to the final 
outcome of the suit. The Carters were 

' See Memorandum 67, May 19BS, Committee on Land 
Acquisition and Control of Highway Access and Adiacent 
Aieas, Highway Research Correlation Service, Circular 
203 

not entitled to have the award paid to 
them prior to final adjudication. 

Article 3268 provides that i f the 
plaintiff in a condemnation proceeding 
should desire to enter upon and take 
possession of the property to be con­
demned, pending litigation, i t may do 
so at any time after the award of the 
commissioners, subject to conditions set 
forth in Sections 1 and 2. Section 1 
specifies that the plaintiff shall pay to 
the defendant the amount of damages 
awarded or adjudged against i t by the 
commissioners, or deposit the same in 
money in court, subject to the order of 
the defendant, and also pay the costs 
awarded against it. Section 2 instructs 
the plaintiff to deposit in the court the 
amount of damages awarded by the 
commissioners, this sum to be held, to­
gether with the award itself, should i t 
be deposited in court instead of being 
paid, exclusively to secure all damages 
that might be awarded or adjudged 
against the plaintiff. 

The Carters contended that Section 1 
constituted a plain and unambiguous 
mandate that the deposit should be 
given to the appellants upon their re­
quest. 

The opinion of the trial court was 
upheld by the appeals court, which 
stated that in the instant case i t was 
undisputed that no tender was made of 
the award to the Carters by the city, 
that the fund was owned by the city; 
and that i t was deposited in the registry 
of the court as security to the Carters 
for payment to them of the adjudicated 
amount of damages to which they might 
become entitled. A previous case (City 
of Rosebud v. Vitek, 210 S.W. 728, 730 
(1919)) was cited, in which the city 
filed its objections to a commissioners' 
award in a condemnation case and paic| 
into the registry of the court the amount 
of the award. The owner requested 
that the award be paid to him, and the 
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court in its opinion said: "We call atten­
tion to the language of Article 6580, 
Subd. 2, R. S., wherein i t is provided 
that the award and a like amount must 
be deposited in the court, 'which shall 
be held, together with the award itself 
. . . to secure all damages that may be 
awarded or adjudged against the plain­
tiff. ' Clearly this contemplated that the 
award shall not be paid to the defend­
ant pending the suit."' 

The matter of whether or not an ap­
peal could be taken by the condemnor 
after the amount of the award deter­
mined by appraisers had been de­
posited in court and possession taken 
of the property involved was the sub­
ject of two court decisions in Kansas 
during 1951.'' In both cases, the state 
supreme court denied the state highway 
commission the right to appeal after i t 
had paid the amount of the appraise­
ment award and had taken possession 
of the land condemned. To obviate this 
difficulty the Kansas legislature, in its 
1953 session, amended the state stat­
utes* by adding the following provision: 

If petitioner desires to take immediate pos­
session of the property condemned but desires 
to appeal from the award of the appraisers, 
then said petitioner shall file with the clerk of 
the court a verified declaration of statement of 
the sum of money estimated by said condemner 
to be just compensation for the land taken, in­
cluding damages, and by depositing the amount 
for which the property taken was appraised 
with the clerk of the court, to the use of the 
persons entitled thereto, and said lands shall be 
deemed to be condemned and taken for the use 
of petitioner, and title to said lands shall vest 
in said petitioner and condemner; and said final 
compensation shall be ascertained, established 
and awarded by judgment on appeal, which 
payment as aforesaid by the condemner shall 
be without prejudice to petitioner's right of 
appeal. The court may order that the sum of 
money estimated by the petitioner as shown by 

' See Memorandum 67, May 1953, Committee on Land 
Acquisition and Control of Highway Access and Adjacent 
Areas, Highway Research Correlation Service, Circular 
203 

' State Highway Commission v. Safeway Stores, Inc , 
228 P. (2d) 208, March 6, 1961. and Lowrey et al v 
state Highway Commission, 228 P. (2d) 210, March 6, 
1951 

" Gen. Stats Kansas. 1949, Cum. Supp 1953, Sec 26-102 

the verified declaration or statement herein­
before provided for be paid forthwith for or 
on account of the just compensation to be 
awarded in said proceeding. If the compensa­
tion finally awarded in respect to said lands, 
or any parcel thereof, shall exceed the amount 
of the money paid in by condemner and so 
received by any person entitled, the court shall 
enter judgment against condemner for the 
amount of the deficiency with interest at the 
rate of six percent per annum from the date of 
taking to the date of payment; but interest 
shall not be allowed on so much thereof as 
shall have been paid into the court. If the 
compensation finally awarded to any owner or 
lien holder is less than the amount that has 
been paid to him, the court shall enter judg­
ment against him and in favor of the condemn­
er for the overpayment. The acceptance by the 
owner, lien holder, or interested party of the 
full amount of the award of the commissioners, 
or the amount paid into the court or any part 
thereof by the condemner, as set forth in the 
verified statement or declaration of said con­
demner as aforesaid, shall be without prejudice 
to the right of appeal by said land owner, lien 
holder, or interested party, as provided herein, 
the issue of compensation to be determined on 
appeal by jury trial, and final judgment of the 
court. 

Nature of Interest Taken 

State statutes generally are rather 
vague as to the nature of the interest 
which the state highway departments 
may acquire for highway purposes. A 
great deal of confusion has resulted and 
it has often been left to the courts to 
determine whether or not the state 
might in fact acquire a fee simple title. 
Many states have found that they are 
paying for a fee simple title, but techni­
cally acquiring only an easement. In 
an effort to clarify the state's authority 
in this respect, at least three states, 
Arizona, Arkansas and Nevada, 
amended their statutes during 1953, to 
authorize the taking of a fee simple 
title. All three state statutes' authorize 
the state highway department to acquire 
real property, either in fee or any lesser 
estate. On the other hand, one state. 
North Dakota,'" passed an act stating 

" Arizona Laws of 1953, Ch. 126, Arkansas Laws of 
1953, Act 419, Nevada Laws of 1953, Ch. 132. 

"North Dakota Laws of 1953, Senate Bill No. 194 
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as a matter of legislative intent that the 
pertinent section of the state statutes 
limited the estate that might be taken 
by the state or its political subdivisions 
for highway purposes to that of an 
easement. 

Relocation of Highways 
Most state highway departments have 

authority to relocate state highways 
when such highways are no longer ade­
quate to meet increased demands, par­
ticularly when excessive roadside de­
velopment makes i t a matter of economy 
to relocate the highway rather than to 
increase the width of the existing fa­
cility. 

The state's authority to relocate a 
highway under certain conditions can 
hardly be disputed. However, a num­
ber of cases have reached the courts, 
usually on the grounds that the state's 
action was unreasonable or capricious. 
Recently, the authority of the Minne­
sota State Highway Commissioner to 
relocate a portion of State Trunk High­
way 23, in the City of St. Cloud, was 
contested by a group of citizens who 
contended that the proposed relocation 
was not required in the interest of pub­
lic safety and convenient travel as re­
quired by state statutes. The absence 
of arbitrariness, capriciousness, and 
unreasonableness, these citizens as­
serted, was immaterial, because the 
highway commissioner had no power 
to relocate and no authority to choose 
the relocation route unless and until he 
proved the existence of the statutory 
standards. The supreme court of the 
state upheld the highway department's 
authority in a decision handed down in 
September, 1952, (Karl P. Koch v. M. 
J. Hoffman, Commissioner of High­
ways, State of Minnesota, District 
Court, Second Judicial District, Memo­
randum No. 275606). 

The pertinent provision of Section 

161.03(4) of Minnesota Statutes An­
notated reads as follows: 

The Commissioner of Highways shall by or­
der or orders designate such temporary trunk 
highway or highways, and when the definite 
location of any trunk highway or portion there­
of has been determined, he shall designate the 
same by order or orders. The Commissioner of 
Highways may change the location of any 
trunk highway between the fixed termini, as 
fixed by law, when the interest of public safety 
and convenient public travel so require, and 
said changes shall be desigrnated by order or 
orders. When the county board or any county 
interested asks for a public hearing with ref­
erence to the definite location of any trunk 
highway or any change in such definite loca­
tion, a hearing shall be held by the Commis­
sioner within the section, county or counties 
interested before making any change in such 
definite location or any such change therein. 

In the opinion of the court, under the 
provisions of this statute, whenever the 
commission was of the opinion that the 
interest of public safety and convenient 
public travel required a change in the 
location of a highway, he might make it . 
If , as in the present case, i t appeared 
that the proposed relocation was based 
on evidence reasonably tending to show 
that the interest of public safety and 
convenient public travel required a re­
location, i t was not subject to judicial 
control. I t was a matter of discretion 
with the commissioner to determine 
whether, when and where the relocation 
should be made. The exercise of such 
discretion was subject to control only if 
i t was exercised arbitrarily, capricious­
ly, unreasonably, or in a manner violat­
ing some statutory command, inhibition, 
or regulation. 

The court could not enjoin the reloca­
tion of a highway unless the plaintiffs 
established that there was no substan­
tial evidence tending to support a find­
ing that relocation was required, or that 
the commissioner, in exercising his dis-, 
cretionary power, had acted arbitrarily, 
capriciously, or unreasonably. The bur­
den of proof on such an issue rested upon 
the plaintiffs. 
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The court believed that the state had 
demonstrated that there was a substan­
tial body of evidence reasonably tending 
to support the finding of the commis­
sioner that the interests of public safety 
and convenient public travel required a 
relocation of Highway 23. 

According to the court, i t seemed 
axiomatic that diverting some traffic 
from an over-crowded highway would 
diminish the hazards to public safety 
and increase convenient public travel. 
The highway to which such traffic was 
diverted would inescapably suffer some 
increased hazard to public safety and 
some inconvenience to public travel. 
That such relocation along the new route 
had this effect was not evidence of an 
abuse of discretion in choosing the new 
route. I f i t were, said the court, no new 
route could ever be chosen, because it 
could always be shown that the pedes­
trians and the vehicles using the new 

i route would be subject necessarily to 
increased hazards and increased incon­
venience. 

As the court viewed the record, the 
defendant had the benefit of a presump­
tion that he exercised his discretionary 
powers in relocating the highway in a 
lawful and reasonable manner. In addi­
tion, he had made a prima facie case of 
evidence, reasonably tending to support 
the exercise of his discretion in a rea­
sonable and lawful manner. I f there 
was any burden of proof on the commis­
sioner as to these points, he had sus­
tained i t by the preponderance of the 
evidence.̂ * 

Severance Damages 
I An interesting decision, relating to 
the matter of whether or not two pieces 
of property owned by one individual 
but separated by an existing highway 
are to be considered as one unit in de-

" See Hemorandum 63, January 1963, Committee on 
iLand Acquisition and Control of Highway Access and 
lAdjacent Areas, Highway Research Correlation Service, 
[Circular 186 

termining value of a portion of the par­
cel on one side of the highway taken in 
eminent domain proceedings and assess­
ing severance damages, was handed 
down by a California Court of Appeals 
on September 10, 1953. (People by and 
through Department of Public Works 
v. Thompson et al., 260 P. (2d) 658.) 

The California Department of Public 
Works sought to acquire land on one 
side of a portion of US 101, north of 
Leucadia in San Diego County, for the 
purpose of converting it into an express­
way. Property owners involved owned 
land on both sides of the highway. The 
westerly land was beach property, over 
which an easement for highway pur­
poses extended from the westerly edge 
of the highway to the Pacific Ocean. 
On the easterly side of the highway, the 
land involved consisted of 35 acres be­
ing dry farmed and 35 acres of slough 
or sump land. The beach property was 
not being used for any particular pur­
pose at the time of valuation of the 
property. 

The state sought to condemn approxi­
mately 12.73 acres lying along the east 
side of the existing highway and to 
extinguish all abutters' rights of access 
appurtenant to the landward property, 
except that the northerly 361.33 feet 
was to abut upon and have access to a 
newly created frontage road. Addition­
ally, the parcel to be taken included in 
its description the underlying fee to all 
existing highway easements. 

As a part of the construction of the 
expressway, a new two-lane road was 
to be constructed easterly of the exist­
ing highway. This would carry north­
bound traffic and the existing highway 
would then carry southbound traffic 
only. The area between the two traveled 
ways was, in effect, a dividing strip. A 
cross-over was to be provided near the 
southern boundary of the property and 
an underpass was to be constructed near 
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the north property line. The frontage 
road at the northerly end, through a 
system of interchanges, would provide 
access to the expressway in both a 
northerly and southerly direction. 

The trial court ruled that the beach 
property was a part of the larger parcel 
for the purpose of determining the 
value of the land taken and constituted 
a part of the remainder for the purpose 
of assessing severance damages. Dam­
ages were awarded in the sum of $12,000 
for the land taken and $17,500 for sev­
erance. An appeal was taken by the 
state and the district court of appeal 
held that the beach property, separated 
from the parcel taken by an existing 
state highway, was erroneously held to 
be a part of the larger parcel. 

Under California law, damages must 
be assessed for the value of the property 
taken, and if the parcel is a part of a 
larger parcel, for severance damages 
sustained by the remaining land. But 
the remaining property must be physi­
cally contiguous to the parcel con­
demned. The property owners in this 
case conceded this principle, but argued 
that the state had obtained only an 
easement for highway purposes for ex­
isting Highway 101; that the underlying 
fee was owned by them. Thus they 
contended that the beach and landward 
property were contiguous. The court, 
upon examination of the grant deed, 
concluded that the underlying fee was 
conveyed to the state thereby. Although 
the deed referred to the "granting of 
said right-of-way," the court stated that 
the term "right-of-way" might reason­
ably be interpreted as describing not 
only the easement but also the land oc­
cupied by its use. Moreover, the court 
continued, a deed was to be interpreted 
as a whole for the purpose of ascertain­
ing the true intention of the parties. 
The court concluded that this deed, con­
sidered as a whole, contemplated the 

granting of the fee and the quoted 
phrase was used for the purpose of de­
scribing the property rather than to 
divide or limit the estate or interest 
granted. 

Another factor to be considered in 
determining whether the beach proper­
ty and the landward property consti­
tuted one or two parcels, continued the 
court, was the use to which the land 
was put. While unity of use was not the 
controlling factor, i t should be consid­
ered in determining whether the prop­
erties were contiguous. In the instant 
case, the landward property was used 
for farming purposes, and the beach 
property was not devoted to any exist­
ing use as of the date of valuation. The 
court asserted that the mere fact that 
the two properties were susceptible to 
a common use would not justify the al­
lowance of severance damages. 

The landowners also argued that 
their right to cross and recross the 
highway was limited by establishment 
of the expressway. In answer to this, 
the court stated that even i f they owned 
the underlying fee they would have no 
greater rights to encroach upon the 
highway right-of-way than strangers to 
the title. The construction of a dividing 
strip, continued the court, was an exer­
cise of the police power and not com­
pensable. Moreover, said the court, no 
abutters' rights of access were taken in 
the present proceedings as to the beach 
property and the owners' access to the 
highway from that property was not 
impaired.^'' 

Financing Rigkt-of-Way 
Although a number of states are 

authorized to acquire land for future 
highway improvements, few state high­
way departments have sufficient funds 
at their disposal to acquire more than a 

I - See Memorandum 72, October 1953, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas. Highway Research Correlation Service, 
Circular 223. 
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bare minimum for present needs. Cali­
fornia has attempted to solve this prob­
lem by setting up a revolving fund to be 
expended by its public works depart­
ment for the advance acquisition of 
properties for state highway purposes. 
A $10 million revolving fund was 
created for this purpose by the 1952 
Legislature (Ch. 20, 1952 Second Ex­
traordinary Session) and increased to 
an ultimate $30 million by the 1953 Leg­
islature (Ch. 1714, Laws of 1953). 

The act as amended provides that 
such funds may be used for the advance 
acquisition of right-of-way for state 
highway purposes only when the state 
highway commission declares that (1) 
the property should be acquired on a 
designated state highway route or des­
ignated portion because of the proba­
bility of private development of prop­
erties which will be needed for highway 
purposes and (2) prompt acquisition is 
required to prevent such development 
and consequent higher acquisition and 
construction costs when the highway or 
a portion thereof is to be improved. 

The 1952 act established a Highway 
Right-of-Way Acquisition Fund, for 
which the original $10 million was ap­
propriated from the Motor Vehicle 
Fuel Funds. The 1953 act provides that 
on demand of the California Depart­
ment of Public Works from time to time, 
the amounts demanded, not exceeding 
$20 million in the aggregate, shall be 
transferred to the right-of-way acqui­
sition fund from so-called available 
money in the motor-vehicle funds, the 
motor-vehicle transportation-tax fund, 
and the motor-vehicle uncleared-collec­
tions account. Of the $20 million, how­
ever $10 million is not to be transferred 
to the right-of-way acquisition fund 
until July 1, 1954, and no transfer may 
be made which would reduce the aggre­
gate amount of available money to less 
than $10 million. 

Revenues received from rentals of 
property acquired from funds appropri­
ated or transferred by the act or from 
the disposition of any improvements or 
the proceeds of the sale of any excess 
parcels of property so acquired are to 
be deposited in the state highway fund. 

When the department proceeds with 
the construction of a highway requir­
ing the use of any of the property so 
acquired, the cost of such properties 
are to be deposited in the highway right-
of-way acquisition fund from other 
funds available to the public works de­
partment. By July 1, 1962, all funds 
used from the highway right-of-way 
acquisition fund must be repaid to it, 
and on that date, the California Depart­
ment of Public Works must repay to the 
funds from which the appropriation 
and transfers were made, the entire 
amount of such appropriation and 
transfers.^* 

Condemnation Procedures 
Methods used by the several states to 

condemn land for highway improve­
ments usually fall into stereotyped pro­
cedures which are acceptable to the 
state courts. Occasionally however, var­
iations of these methods are authorized 
by the state legislatures, which when 
exercised by the acquiring agency, may 
be found unacceptable by the judiciary, 
for reasons sometimes unrelated to the 
nature of the proceedings authorized. 
Two such laws were declared unconsti­
tutional by state courts of Georgia and 
Tennessee during the year. 

Georgia. The Georgia case resulted 
from the efforts of the City of Atlanta 
to condemn land for public purposes, 
using a method authorized by a 1952 
law, applicable only to cities and coun­
ties with a population of over 250,000. 
The landowner obtained an injunction 

See Memorandum 69, July 1953, Committee on Land 
Acquisition and Control of Highway Access and Adjacent 
Areas, Highway Research Correlation Service, Circular 
213. 
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from the Superior Court of Fulton 
County and the state's objection thereto 
was turned down by the state supreme 
court. (City of Atlanta v. Wilson, 74 
S. E. (2d) 455, February 9, 1953). 

Section 2 of the 1952 Act (Georgia 
Laws 1952, p. 29) provided in part as 
follows: "The terms and provisions of 
this act shall be applicable to all munici­
palities and/or counties in the state hav­
ing a population of more than 250,000 
according to the last or any future fed­
eral decennial census." Section 3 pro­
vided that, "Whenever the governing 
authorities of any such municipality or 
county . . . is (are) authorized . . . to 
condemn property for any public pur­
pose" i t might file proceedings as pro­
vided in the Georgia code, requesting 
the court to follow the procedure out­
lined in the 1952 act. 

The above references, according to 
the supreme court, unmistakably showed 
that the procedure was available only to 
those cities and counties which had the 
population therein prescribed, and that 
such cities and counties were authorized 
to employ that procedure wherever and 
whenever they sought to condemn pri­
vate property for public purposes, irre­
spective of whether such property was 
located within or without the limits of 
such city or county. The 1952 law, said 
the court, was plainly a legislative at­
tempt to give a limited number of mu­
nicipalities and counties the benefit of 
the procedure, while denying that pro­
cedure to all other cities and counties. 
The sole basis for the attempted classi­
fication was population. 

Citing a previous case to the effect 
that the basis for classification must 
relate to the object of the legislature 
(Geele v. State, 43 S. E. (2d) 254, 
1947), the court declared that the 1952 
law offended Article 1, Sec. 1, Para­
graph 2 of the state's constitution, 
which forbad discrimination and re­

quired equal protection. I t also offended 
Article 1, Section 4, Paragraph 1 of the 
constitution, which required uniformity 
and forbad a special law where there 
was a general law. The 1952 law was 
discriminatory and lacking in uni­
formity. 

The 1952 law was thus declared un­
constitutional in that i t constituted a 
violation of the uniformity required by 
the constitution and offended the equal-
protection clause thereof.^* 

Tennessee. The act in question out­
lined a certain procedure which might 
be followed by the various counties of 
the state in the exercise of the right of 
eminent domain in acquiring land for 
highway rights-of-way and other rights 
for highway purposes. The pertinent 
section of the act reads as follows: 

Be it further enacted, that if the defendant 
or defendants are not satisfied with the amount 
assessed by the condemnor, they shall, on or 
before the second day of the regular term of 
the court, next after the service of said notice, 
appear, except to the amount assessed by the 
condemnor, and thereupon a trial may be had, 
and the proceedings shall be conducted in the 
same manner as in civil actions, but no trial 
shall be had until twelve months have expired 
after the completion of said road, highway, 
freeway and/or parkway. (Public Acts of 
1951, Chapter 178, Section 7.) 

The circuit court of Maury County 
held that the denial of payment or trial 
to a defendant taking exception to the 
award until 12 months after completion 
of the highway improvement, deprived 
the condemnee of his property without 
due process of law in violation of the 
state and federal constitutions, 12 
months being an unreasonable, uncer­
tain and interminable time. 

The state supreme court in affirming 
the judgment of the lower court, 
(Maury County et al. v. Porter et ux, 
257 S. W. (2d) 16, March 6, 1953), 
stated that the 12-month period which 

" See Memorandum 70, August 1953, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Research Correlation Service, 
Circular 216. 
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must elapse before a landowner might 
have his rights determined by the courts 
made the rights of the condemnee so 
vague, indefinite, and undeterminable, 
that he might never be compensated for 
the loss of his land. This section of the 
law was definitely in violation of the 
state constitution which provided that 
"every man, for an injury done him in 
his lands, goods, person or reputation, 
shall have remedy by due course of law, 
and right and justice administered with­
out sale, denial, or delay" (Section 17, 
Constitution of the State of Tennes­
see) 

Comvensation for Damages Resulting 
from Highway Improvements 

Differences of opinion as to the value 
of land taken for highway purposes not 
infrequently necessitate adjudication by 
the courts. Awards predicated upon un­
substantiated testimony as to the value 
of the property taken will occasionally 
slip by the lower courts, but upon ap­
peal, the higher courts will usually re­
verse any decision upholding an award 
not substantiated by the evidence. One 
such case reached the Supreme Court of 
Arkansas during 1953. 

A jury awarded the owners of two 
pieces of land taken by the Arkansas 
State Highway Commission for high­
way purposes in Crawford County, 
$25,000 and $21,500, respectively, which 
the state found excessive. Upon appeal, 
the state supreme court reversed the 
judgment of the Circuit Court of Craw­
ford County for lack of substantial evi­
dence to support the verdicts (State 
Highway Commission et al v. Byars et 
al. 256 S.W. (2d) 738, March 30, 1953). 

Two families owned the land here 
being taken for a relocation of US 64 
in Crawford County; 9.405 acres were 
taken from the Byars for which an 

» See Memorandum 71, September 1953, Committee on 
Land Acquisition and Control of Highway Accens and 
Adjacent Areas, Highway Research Correlation Service, 
Circular 219. 

award of $25,000 was made, and a little 
over 10 acres were taken from the 
Christellos, who were awarded $21,500. 

The Christellos owned a 400-acre 
farm, purchased in 1946, which actual­
ly cost $9,700, or about $25 per acre. 
They also owned the Monte Vista Sub­
division consisting of 198 lots, for 
which they paid $5,000 in 1949. Of the 
400 acres, 80 acres, unattached to any 
of the rest of the property were located 
north of old US 64; about 180 acres 
were south of old Route 64 and were 
connected with 140 acres north of the 
old route by a culvert used as an under­
pass. All improvements were located on 
the 140 acres north of old Route 64. 
The new location of US 64 would sever 
the 140-acre tract, leaving some 55 
acres north thereof, and approximately 
80 acres, on which the improvements are 
located, south of the new highway. 
Since the old route would not be vacated 
or abandoned, the Christellos' land 
would be damaged only to the extent of 
the loss of the slightly more than 9 acres 
taken by the state, plus the severance 
from the 55 acres. 

The state agreed to move buildings 
located on the new right-of-way, to re­
place a well, construct new fences bor­
dering the right-of-way, and build an 
underpass so that livestock could be 
moved from the severed 55 acres to the 
acreage south of new US 64 containing 
the improvements. The farm was used 
for grazing from 50 to 100 head of live­
stock and for raising hay. In addition 
to the farmland, a portion of 10 lots in 
the Monte Vista Subdivision bordering 
on the right-of-way were to be taken by 
the state. 

The Byars owned some 438 acres of 
farmland on which they raised live­
stock. All of the 438 acres were located 
north of old US 64, but construction of 
the new route would result in severing 
some 16 acres on which the improve-
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ments were located. Commencing in 
1948, the Byars had purchased some 487 
acres of land at various times. A por­
tion of this acreage was subsequently 
sold leaving the Byars with some 438 
acres. About 156 acres were bought two 
months before the trial for a little over 
$17 per acre. 

The state agreed to build new fences 
bordering the right-of-way, build an 
underpass suitable for moving livestock 
from the property on which the im­
provements were located to the other 
portion, and to move whatever build­
ings it might be necessary to move. The 
Byars were damaged by the loss of the 
nine and a fraction acres, plus sever­
ance of the 16 acres on which were lo­
cated the improvements from the re­
maining 422 acres. 

One witness for the state testified 
that the value of the farms had been 
enhanced by reason of the location of 
the new road. Another state witness 
estimated the Christellos' damages to 
be from $275 to $2,218 and damages 
to the Byars' property from $846.27 to 
$4,499.25. 

No evidence was introduced, accord­
ing to the supreme court, to prove the 
damages awarded by the jury except 
the opinions of witnesses as to the value 
of the land taken and the market value 
of the properties before and after the 
taking. Numerous witnesses testified 
for the property owners, as to the be­
fore and after value of the two proper­
ties, ranging from a before value of 
$75,000 for the Byars' property to an 
after value of $35,000 and a before value 
of $65,000 for the Christello property 
to an after value of $30,000. 

The court found no evidence that any 
of the land involved was suitable for 
any purpose except the production of 
livestock and hay, but remarked that 
not a single witness, including the own­
ers themselves, gave any testimony as 

to the number of livestock the land 
would support or the amount of feed 
that could be grown thereon. Such ma­
terial facts, the court said, could not be 
ignored, if an intelligent opinion were 
to be arrived at. 

If the supreme court were to affirm 
the judgment of the lower court, there 
must be substantial evidence to support 
the verdict. Because a witness testified 
as to a conclusion on his part did not 
necessarily mean that the evidence giv­
en by him was substantial, if he did not 
give a satisfactory explanation of how 
he arrived at the conclusion. Since 
there was no showing that any of the 
landowners' witnesses took into consid­
eration the potentialities of the land in­
volved for raising livestock and feed, 
they had given no sound basis for their 
opinions as to the value of the farm and 
damages thereto, according to the court. 

The decision of the lower court was 
reversed and the case remanded for a 
new trial. 

A dissenting opinion was handed 
down by one judge in this case, who 
took issue with the majority of the 
court who had, he stated, "acted as a 
jury in testing the credibility of the 
witnesses and the weight to be given to 
their testimony." According to this dis­
senting judge, this was not a function 
of the supreme court. The credibility 
of witnesses and the weight to be given 
their testimony was a matter to be de­
cided by the trial court. 

A rehearing of the case was denied by 
the court on May 4, 1953.i« 

Right-of-Way Costs and Land Value 
A decline in farmland values of about 

6 percent took place in the period be­
tween March 1, 1953, and March 1, 
1954, as indicated by Figure 1. Accord­
ing to the March 1954 issue of "Current 

" See Memorandum 69, July 1953, Committee on Land 
Acquisition and Control of Highway Access and Adjacent 
Areas, Highway Research Correlation Service, Circular 
213. 
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C H A N G E S IN DOLLAR VALUE 
OF FARM LAND* 

Percentages, March 1953 to March 1954 

U. S. DECREASE 
6 % 

•BASED O N iNoex NUMBERS OF VALUE 
CE« ACRE, INCLUDING (MP/IOVEMENTS 

C H A N G E 

• 1 or less 
DECREASE 

m 6-10 

Fignre 1 

Developments in the Farm Real Estate 
Market," a publication of the Bureau of 
Agricultural Economics of the United 
States Department of Agriculture, the 
farmland-value index has dropped to 
120 (1947-49=100). 

Values as of March 1, 1954, were 
lower in every state than they were as 
of March 1, 1953, with states in which 
farm income was affected by drought 
and lower cattle prices in 1953 showing 
somewhat larger declines. The rate of 
decline was slowed in the period be­
tween November 1, 1953, and March 1, 
1954, apparently due to a strengthen­
ing in prices of farm commodities dur­
ing that period. According to the report 
of the Bureau of Agricultural Eco­
nomics, about a third of the farm-real-
estate reporters expected lower prices 
for farmland during the 6-month period 
following the March 1, 1954, report. 

This was the same percentage as re­
ported in the March 1, 1953, report, but 
significantly, in October of 1953, 40 per­
cent of the reporters expressed this 
opinion. The percentage expecting an 
increase in farmland values was the 
same in October and in March—6 per­
cent. 

Farmland values have a definite effect 
on prices paid for highway right-of-
way. Although the rate of decline in 
prices of farm real estate has decreased 
during the past several months, no re­
versal of the downward trend is ex­
pected in the near future. 

CONTROL OF HIGHWAY ACCESS 

Authority to Establish Controlled-
Access Highivays 

The provision of expressway facili­
ties is authorized by statute in 35 
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states,'^ by constitutional provision in 
one state, Missouri, and by judicial de­
cision in one state, Minnesota. Addi­
tionally, one or two states are appar­
ently building expressways under the 
highway department's existing author­
ity, without specific legislative sanction. 
A number of states are currently con­
sidering enabling expressway legisla­
tion. 

During the year, the constitutional­
ity of at least one state's expressway 
law was challenged. On January 22, 
1953, the Illinois Supreme Court re­
versed a decision of the Montgomery 
County Court, dismissing a petition 
of the Department of Public Works and 
Buildings to acquire by eminent domain, 
certain parcels of land and easements 
of ingress, egress, crossing, light, air 
and view to and from other parcels of 
land. Defendants making the motion 
challenged the jurisdiction of the coun­
ty court, attacked the constitutionality 
of the Freeways Act of 1943, and ques­
tioned the legal sufficiency of the peti­
tion to condemn. (Department of Public 
Works and Buildings v. Lanter et al., 
110 N. E . (2d) 179). 

Of particular interest was the court's 
answer to the attack on the constitu­
tionality of the act, (Illinois Rev. Stat. 
1951, Ch. 121, pars. 334-343.) Defend­
ants contend that the provisions of the 
act were incomplete, vague, and indefi­
nite, and constituted an unlawful dele­
gation of arbitrary powers to the de­
partment. 

The court considered the delegation 
of authority here involved no broader 
than that sustained in two previous de­
cisions. In Mitchell v. Lowden, 123 N. 
E . 566 (1919), involving the 1917 Hard 
Road Bond Issue Act, providing for a 

" Arkansas, California, Colorado, Connecticut, Dela­
ware, Florida, GeorKia, Illinois, Indiana, Kansas, Ken­
tucky. Louisiana, Maine, Maryland, Massachusetts, Michi-
Kan, Mississippi, Nebraska, New Hampshire, New Jersey, 
New York, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Dakota, Texas, Utah. 
Virginia, WashinKton, West Viruinia, Wisconsin, and 
Wyoming 

state-wide system of hard roads, which 
specified only the points of termini, and 
left all other matters to the department, 
the court stated: 

There is no delegation of either legislative 
or judicial power to the department of public 
works and building. It is true that many ques­
tions—the material to be used, the width of the 
roadways, the character of the construction 
and the plans and specifications therefor, the 
terms and conditions of contracts, the accept­
ance or rejection of work done, and the num­
berless details in carrying out the provisions 
of the act—are left to the determination of the 
department of public works and buildings, 
which is authorized and required to make all 
final decisions. The decision of such questions 
is ministerial. 

In People ex rel. Curren v. Schommer, 
(63 N.E. (2d) 744 (1945)), involving 
the validity of the Illinois Superhigh­
way Act, which contemplated a system 
of toll roads, to be planned, built, oper­
ated, and maintained by a commission 
empowered to acquire and convey per­
sonal and real property, including 
rights-of-way, franchises and ease­
ments, and to issue and sell bonds for 
the purpose of financing the planning 
and construction of the superhighway 
system, the court had this to say: 

It is an accepted constitutional doctrine that 
the General Assembly may not delegate legis­
lative functions to a commission and invest an 
administrative agency with arbitrary powers, 
but it has long been accepted that the Legisla­
ture may delegate that reasonable measure of 
authority which is necessary to accomplish the 
constitutional purpose desired. We hardly see 
how, in this age of modern development of 
highway and other transportation systems, in 
order to serve the public's ever increasing de­
mand for safer and more rapid transportation, 
it can be said that the Legislature, which is 
the voice of the people, has no freedom of 
action in determining the best methods of giv­
ing to the public that service for which it is 
willing and able to pay. It is the best judge of 
what is necessary to meet the needs of the 
public and in what manner the service shall be 
directed. It is true the General Assembly may 
not delegate its general legislative authority, 
but it may, however, confer upon a municipal 
body, which by reason of its position, may 
have more knowledge of the subject or which 
may do things more expeditiously than the 
legislature, such powers as is not violative of 
the constitution. 
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Defendants in the present case in­
sisted that excessive and unlawful au­
thority was granted to the department 
as to the diminution, extinction, exten­
sion and creation of rights of access to 
the freeway. The provisions of the 
Freeways Act, authorizing the depart­
ment to designate by agreement or stip­
ulation the points at which access would 
be permitted from abutting lands to the 
expressway, and to specify the terms 
and conditions upon which such access 
would be allowed, had the effect, ac­
cording to defendants, of giving the de­
partment power to zone without any 
limitation all lands abutting upon any 
road. They argued that the department 
might select any road for designation 
as a freeway, and then might, at its 
own discretion, depending upon whim 
or fancy, allow or deny access to the 
expressway. 

The court stated, however, that to 
require the general assembly to deter­
mine itself precisely what rights of ac­
cess should be extinguished and what 
retained would completely frustrate the 
legislative purpose. Standards pre­
scribed in the present statute to govern 
the department in the designation of 
expressways and the regulation of ac­
cess rights were expressed in general 
terms: "when the safety and conven­
ience of highway traffic will be pro­
moted and the public interest subserved 
thereby." However, varied and unfore­
seeable conditions which might exist or 
arise along the state's thousands of 
miles of through traffic highways made 
greater particularity impossible. Al­
most from the outset, it had been said 
that the legislature might authorize 
others to do things which it might prop­
erly, but could not understandingly or 
advantageously, do itself. The court 
cited several previous decisions in sup­
port of this point, and concluded that 
defendants' contention that the act was 

unconstitutional could not be sustained. 
In contending that the petition to 

condemn was legally insufficient upon 
its face, defendants advanced several 
arguments, all of which were disap­
proved by the court. One argument was 
that the attempt to establish a portion 
of federal-aid Route 5, in this case as 
an expressway, was without legislative 
sanction. The statute required that all, 
rather than a portion, of a route be des­
ignated as such. This contention, said 
the court, was not sound. The statute 
did not concern itself with routes. And, 
in any event, the fact that corporate 
authorities of cities, villages and incor­
porated towns were authorized to estab­
lish expressways flatly negatived the 
contention that all of a route must be 
so designated. The highway here in­
volved was specifically identified on the 
plats attached to the petition, and that 
was sufficient. 

Another argument advanced by the 
defendants was to the effect that the 
department was without authority to 
condemn "rights of access, crossing, 
light, air or view, to, from or over" the 
expressway, in connection with several 
tracts where no land was being taken. 
This argument was based on a decision 
rendered in a previous case (Horn v. 
City of Chicago, 87 N.E. (2d) 642, 647 
(1949)) in which the court held that an 
abutting property owner was not en­
titled to have condemnation proceedings 
instituted to determine damages to his 
property occasioned by a public im­
provement where no part of his proper­
ty was physically taken. 

This statement, the court held, did 
not support defendants' contention in 
the present case. The damage here did 
not flow incidentally from a "public 
improvement" in the physical sense in 
which that term was used in the Horn 
case. The present statute authorized 
the department to acquire access rights 
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where no physical change was to be 
made in an existing highway. Section 3 
of the act specifically authorized the de­
partment "to extinguish by purchase or 
condemnation any existing rights or 
easements of access, crossing, light, air 
or view to, from or over said freeway 
vested in abutting land." 

The supreme court remanded the 
case to the lower court for rehearing. 
In so doing, it made note of the fact 
that, although the matter of the neces­
sity of taking property and easements 
to the extent sought by the petition had 
not been at issue in this court, it had 
been raised in the lower court. The 
supreme court stated that evidence 
should be heard upon such questions 
raised by the defendants when the case 
was retried. However, in determining 
the quantity of property and property 
rights to be taken in a condemnation 
proceeding, the petitioner was permitted 
great discretion, and in the absence of 
a clear abuse of its power, the petition­
er's decision was conclusive. Where the 
petitioner's determination was chal­
lenged, the burden of proof would lie 
with the challenger, except in the rare, 
perhaps entirely hypothetical, case in 
which the petition itself showed that 
the amount of land sought was not nec­
essary.^* 

Access Rights on Neiu Hightvays 
When an existing highway is con­

verted into an expressway, courts have 
been unanimous in declaring that an 
owner whose property abuts on the 
highway is entitled to compensation if 
his right of access is taken or impaired, 
even when no other property is taken 
from him. If, on the other hand, an 
expressway is established on new loca­
tion, the courts of at least three states 
(California, Illinois, Oregon) have held 

See Memorandum 65, March 1963, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Research Correlation Service, 
CircuUr 194. 

that the person who becomes an abutter 
by reason of the establishment of an 
expressway at a location where no street 
or highway previously existed, having 
lost nothing which he theretofore had, 
is entitled to no compensation if not 
given access to the new highway. In 
this connection, the latest California 
case involving this principle is of inter­
est. 

The case of People v. Thomas (239 P. 
(2d) 914 (1952)) involved primarily 
the construction upon entirely new 
alignment of a limited-access freeway. 
There were a number of points raised 
on the appeal, including the contention 
of the property owners that the state 
was acquiring more property than was 
needed for the highway. The court held 
that the California statute providing, in 
effect, that the resolution of the Cali­
fornia Highway Commission authoriz­
ing condemnation was conclusive evi­
dence of public necessity, was valid in 
the absence of clear allegations and 
proof of fraud, bad faith, of an abuse of 
discretion. Some of the so-called un­
necessary property acquired consisted 
of small parcels, irregular in shape, 
which would have been inaccessible 
after the new highway was built. The 
court cited with apparent favor Section 
104.1 of the streets and highways code, 
authorizing the state highway commis-
pion to acquire an entire parcel where 
failure to do so would give rise to 
claims or litigation concerning sever­
ance damages. 

The case was extremely interesting 
and pertinent. The state had requested 
the court to instruct the jury to the 
effect that the remaining portions of 
the defendant's property were not to be 
considered as having had a right of di­
rect access to the new highway at any 
time and, therefore, that the jury must 
not include in its verdict any sums by 
reason of the fact that the property 
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would not have access to the new 
highway. 

Here again, in this case the court 
referred to the resolution of the Cali­
fornia Highway Commission designat­
ing the highway as a freeway. The 
court said: "The resolution passed by 
the highway commission did not create 
in appellant's property a new right of 
access to a freeway to be constructed 
where no highway, conventional or 
otherwise, existed before." The court 
then quoted with approval the language 
in the Geiger case (City of Los Angeles 
V . Geiger, 210 P. (2d) 717 (1949)), in 
which property was separated from the 
existing highway by a railroad right-
of-way. The owners contended that fol­
lowing the construction of the improve­
ment of the highway, it would cost them 
much more to construct facilities enabl­
ing them to reach the new highway than 
it would have cost them to reach the 
old one. In each instance, they were 
basing their claim upon the assumption 
that they could obtain permission to 
cross the railroad right-of-way therefor. 

The language quoted from the Geiger 
case by the court in the Thomas case 
reads, in part, as follows 

There can be no detriment to a right which 
never existed and no compensation for a loss 
not sustained. The construction of the freeway 
improvement did not cause defendants to lose 
an easement for access to Cahuenga Boulevard 
since it had never been acquired. Manifestly 
plaintiff cannot be required to pay damages 
for injury to a nonexistent right or for a mere 
hope, surmise or expectancy that a right might 
possibly be obtained in the future. 

Access Rights on Existing Highways 
As stated above, courts of the various 

states have held that an owner whose 
property abuts on an existing highway 
is entitled to compensation for the loss 
of access if the highway is converted 
into an expressway. A decision handed 

"See Memorandum 68, January 1953, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Besearch Correlation Service, 
Circular 186. 

down during the year by the Illinois 
Supreme Court substantiates this doc­
trine. 

An existing highway, federal-aid 
Route 172, in Peoria County was de­
clared an expressway by the Illinois 
Department of Public Works and Build­
ings, under statutory authority (Illinois 
Rev. Stat. 1951, Chap. 121, par. 336). 
In October 1951, the department filed a 
petition to extinguish or limit by con­
demnation the rights of access, ingress, 
egress and crossing by vehicular traffic 
of abutting property owners onto the 
existing right-of-way. The Circuit 
Court of Peoria County entered judg­
ment awarding the property owners no 
damages and the property owners ap­
pealed. 

During the course of the trial, ap­
praisers for the state testified that they 
had examined the properties involved 
and had found "Freeway" signs erected 
along the edge of the right-of-way of 
each. They also testified that they had 
been advised that the state had declared 
this right-of-way to be a freeway in 
August 1949, and that, in their apprais­
al they assumed in October 1951, the 
date of filing the petition to condemn, 
that the right-of-way of Route 172 was 
a freeway; based on this assumption 
and comparing the value of the proper­
ties on the date of the filing of the peti­
tion with the probable value of same on 
completion of the highway, they con­
cluded there could be no change in the 
value of the properties. 

After review of the proceedings, the 
high court found it evident that the jury 
had based its verdict upon the belief 
that the highway had been a freeway 
from the date of erection of the freeway 
signs, as urged by the state's appraisers. 
The jury was also taken to view the 
premises, and they too observed the 
freeway signs. 

The supreme court stated that it had 
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previously determined that the taking 
or damaging of land by eminent domain 
was not accomplished by passing ordi­
nances or resolutions, or by serving 
notice on the owner that the land might 
be required for public purposes (Eck-
hoff V . Forest Preserve Dist., 36 N.E. 
(2d) 245 (1941)). The declaration of 
the right-of-way as a freeway in August 
1949 and the erection of freeway signs 
adjacent to the properties involved in 
the present case could not have the 
effect of extinguishing or limiting the 
access rights of the property owners or 
of damaging said property. Such a re­
sult ensued only from the actual con­
demnation. The state's appraisers were 
incorrect in considering the effect of 
such facts and were thus incorrect in 
their assumptions and, as a consequence, 
in their conclusions. 

The rights of access, ingress, and 
egress condemned by this petition, said 
the court, were valuable property rights 
and could not be taken away or materi­
ally impaired without just compensa­
tion. This rule applied not only in 
Illinois but was generally recognized to 
be the law throughout the United States. 
Moreover, the Illinois Freeway Act spe­
cifically recognized these rights as prop­
erty rights which might be extinguished 
only by purchase or condemnation. 

The court stated that there might be 
circumstances which would justify a 
jury in finding that particular ease­
ments were without value, but such a 
verdict must be based upon admissible 
evidence and proper instructions. 

The judgment of the lower court was 
reversed and the case remanded for a 
new trial to determine the damages 
(Department of Public Works and 
Buildings v. Wolf et al., I l l N.E. (2d) 
322, March 23, 1953) ."o 

'"See Memorandum 67, May 1953, Committee on Land 
Acquisition and Control of Highway Access and Adjacent 
Areas, Highway Besearch Correlation Service, Circular 
20S. s 

Value of Access Rights 
Ever since the first controUed-access 

highway was built, the problem of how 
to determine the value of access rights 
has been a vexing one. Figures as to 
how much these access rights have cost 
in dollars and cents are not available, 
for the reason that in many cases, costs 
of access rights as such have not been 
segregated. The before-and-after meth­
od of appraisal can be, and as a matter 
of fact is, used extensively when access 
rights are taken from the property own­
er. Two interesting court decisions 
touching on this matter of evaluating 
access rights have recently been handed 
down by the courts of Colorado and 
Washington. 

Colorado. In the case of Boxberger v. 
State Highway Department (250 P. 
(2d) 1007, November 17, 1952), the 
right of Boxberger to sue the state 
highway department was involved. Box­
berger, in June 1947, executed and de­
livered to the state highway department 
his deed to access rights to and from a 
portion of his farm which bordered on 
State Highway 185. No consideration 
was involved. The landowner claimed 
(1) he was advised by the highway de­
partment that the balance of his access 
rights would not be taken and (2) he 
would have the right to construct a fill­
ing station with access to and from the 
highway at any other adjacent point on 
his farm to the highway. This, he 
claimed, had proven false. His request 
for rescission and cancellation of the 
deed was dismissed by the District 
Court of Larimer County, on the ground 
that no authority existed in Colorado 
for such a suit against the state in its 
sovereign capacity. 

The supreme court reversed the de­
cision of the lower court, stating that 
although the state highway department 
was a body corporate and a division of 
the executive department of the state. 
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this fact did not change its status from 
that of an agency of the government 
with liability to any citizen who might 
be deprived of his property without due 
process of law or without just compen­
sation. The judicial branch of the gov­
ernment was intended to act as a haven 
for the protection of any citizens whose 
rights were invaded, whether it be by 
an individual or by the branches of the 
government. Otherwise, the individual 
would be left no remedy except to ap­
peal to the legislature, maybe to no 
avail. The lower court erred, therefore, 
in sustaining the motion to dismiss the 
complaint. 

A second case (Boxberger v. State 
Highway Commission, 251 P. (2) 920, 
December 8, 1952) involved an action 
by the state highway commission to 
condemn the remainder of Boxberger's 
right of egress from his land to Route 
185, which had been designated as an 
expressway. Prior to jury trial, the 
state was permitted to amend its peti­
tion by excepting access by way of a 
12-foot gate located 17 feet south of the 
north property line. Trial in the low­
er court resulted in a verdict of no 
damages. 

The case was appealed to the state's 
supreme court by Boxberger who 
claimed, among other things, that he 
was deprived of his property without 
compensation, that inadequate and 
wrong instructions were given on dam­
ages, and that his motion to require the 
highway department to make its peti­
tion more definite and certain as to the 
exact nature and extent of the rights 
sought to be condemned should have 
been approved. 

In regard to the first point, the high 
court stated that it found no evidence 
that the access rights taken had no 
value. Qualified witnesses gave testi­
mony to the general effect that Box­
berger's farm, as such, suffered loss of 

value in the sum of $3,500 as a result 
of denial of access; further, the loss of 
right to sell commercial sites along the 
road was fixed at between $10,000 and 
$20,000 by these witnesses. On the 
other hand, neither of the two wit­
nesses for the highway department gave 
any evidence indicating any benefit from 
the improvement. One, in fact, stated 
that he thought it was a disadvantage 
to be on a freeway. The court definitely 
considered from the evidence that the 
jury verdict deprived the landowner of 
access rights without any compensation, 
which it believed resulted, at least in 
part, from the manner of the giving 
and refusing of instructions. 

The court stated that in its opinion 
the value of access rights must be deter­
mined by comparing the value of the 
land and its use for any and all kinds of 
purposes before the disturbance or de­
struction of such rights and the value 
of the land minus any access or dis-
turned or inconvenient access to the 
highway. The lower court had erred in 
refusing to give the jury Boxberger's 
tendered instructions, which was as 
follows: 

You are instructed that the benefits, if any, 
derived by reason of increased traffic, result­
ing from the construction of State Highway 
185 adjoining respondents' properties are not 
special benefits to the lands of respondents, and 
must not be considered by you in determining 
what, if any, special benefits to the residue of 
respondents' property resulted from the im­
provement of said highway adjoining respond­
ents' properties. 

The lower court further erred in ad­
vising the jury that any special benefits 
found by it to exist would be deducted 
by the court from the damages, if any, 
to respondents' property. This was in 
direct conflict with state statutes which 
specifically provided that no deduction 
from the value of the property taken 
should be allowed from the benefit to 
the residue thereof. 

The decision of the lower court was 
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reversed and the case remanded for a 
new trial.^^ 

Washington. In this case, the right-
of-way necessary for a controlled-access 
highway proposed for construction by 
the Washington Department of High­
ways bisected a stock and dairy farm, 
and the owner appealed from a decision 
of a trial court awarding damages in 
the amount of $14,000. The supreme 
court of the state upheld the decision of 
the lower court (State v. Ward et ux., 
252 P. (2d) 279, January 9, 1953). 

The land in question was located on 
a primary state highway. Route 1, near 
Centralia. Construction of the proposed 
road would leave all of the owner's farm 
buildings on a small tract of 5.1 acres 
on the easterly side of the highway, 
while 39.5 acres would lie to the west. 
Land west of the highway was unsuit­
able for building sites, being so-called 
bottom land, at times overflowed by the 
high water of the Chehalis River, which 
bounded the property on the west. 

The state proposed to construct a 
service road along the westerly edge of 
the right-of-way. The property to the 
east would be served by an existing 
highway (Airport Road). In order to 
operate the farm as a unit, it would be 
necessary to drive stock northerly to 
Centralia, via Airport Road, through 
the city, and then southerly via the 
service road to be provided to the west­
erly half of the property, a distance in 
all of 7,120 feet. 

Competent expert testimony, accord­
ing to the supreme court, was intro­
duced in the lower court by the state as 
to the value of the farm before and 
after the proposed construction, result­
ing in a jury verdict of $14,000, as 
stated above. The landowners objected 
to the verdict, contending that the trial 
court erred in admitting evidence of the 

=' See Memorandum 66, April 1958, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Research Correlation Service, 
Circular 200. 

plan of the service road to be built on 
the west edge of the proposed highway, 
stating that they should be paid dam­
ages in money as if there were not go­
ing to be a service road. Such evidence, 
according to the property owners, in­
vited the jury to substitute the service 
road in place of a money payment for 
the severance damages to the farm re­
sulting from cutting it into two uncon­
nected parcels. 

In the opinion of the court, the result­
ing loss of access had a bearing upon 
the extent of the damage done to the 
remainder of the land in this case, as 
well as upon the diminution of special 
benefits which ordinarily accrued to 
abutting land from the right to use the 
highway. The controlled-access feature 
of the highway must, therefore, be pre­
sented to the jury, together with all 
other features of the proposed construc­
tion, such as service roads, to enable it 
to properly assess all elements of dam­
age and special benefit that would re­
sult therefrom. 

The supreme court found no question 
of substitution involved here. Access 
to the westerly tract was not over a 
highway or road. The road which 
served the entire farm (Airport Road) 
did not lead from the buildings to the 
land in question. Nor did the state con­
tend that the service road would give 
access between the two parcels. With­
out the service road, however, the land 
in question would be landlocked and 
practically valueless. The service road, 
according to the court, avoided the 
damage which a lack of access would 
cause. This, said the court, was miti­
gation, not substitution. The amount 
of damage which the entire project 
would do to appellants' land on the west 
side of the highway depended upon 
whether or not there would be a service 
road. The court found the plan for this 
service road admissible evidence. 
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The supreme court also rejected the 
landowners' contention that instruc­
tions regarding an underpass to cpn-
nect the remaining parcels should have 
been given the jury. The court stated 
that it was the exclusive prerogative of 
the state to determine details of the 
plan for the highway. Damages suf­
fered and to be paid for were those 
occasioned by the particular plan 
adopted. It would have been error to 
have instructed the jury with regard to 
such hypothetical situations as existed 
only in the landowners' minds.̂ ^ 

Authority to Barricade Streets 
In connection with the construction 

of controlled-access facilities, it is often 
necessary to dead-end local roads or 
streets intersecting the expressway fa­
cility. The laws of a number of states 
specifically authorize the closing oif of 
such intersecting roads and streets at 
the right-of-way boundary of the ex­
pressway facility. The question of the 
state's authority in this respect arose a 
year or so ago in Washington, where 
such specific authority was not included 
in the law. The state highway depart­
ment requested the opinion of the attor­
ney general as to whether or not county 
consent to the closing off of a county 
road was necessary. His opinion was 
to the effect that the county's consent 
was not necessary in a case of this kind 
(Opinion No. 51-53-409 (1952)). 

State enabling legislation, said the 
attorney general, authorized the high­
way authorities of the state, counties 
and incorporated cities and towns, to 
provide controlled-access faci l i t ies 
wherever such authorities were of the 
opinion that traffic conditions justified 
such special facilities, "provided, that 
within incorporated cities and towns, 
and upon county roads within counties, 

^See Memorandum 6E, March 1953, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Besearch Correlation Service, 
Circular 194. 

such authority or authorities shall be 
subject to the consent of the governing 
body." (Remington's Revised Stats., 
Sec. 47.52.020.) 

The attorney general believed the 
phrase "upon county roads" meant 
"upon" in the sense of "along" a county 
road which had been selected for inclu­
sion as a part of the controlled-access 
highway, and not wherever a county 
road intersected or crossed a controlled-
access facility. 

Section 47.52.070 of the state statutes 
provides, in part, that "no city or town 
street, county road, or state highway, or 
any other public or private way, shall 
be opened into or connect with any such 
limited-access facility without the con­
sent and previous approval of the high­
way authority of the state, county, in­
corporated city or town having jurisdic­
tion over such limited access facility. 
Such consent and approval shall be giv­
en only if the public interest shall be 
served thereby." 

This section requires no consent from 
the highway or street authority whose 
road is so closed off. Furthermore, it is 
expressly stated that no highway or 
street which is not a part of the con­
trolled-access facility shall intersect the 
same at grade. It follows, said the at­
torney general, that the consent con­
templated in Section 47.52.020 must 
have reference to county roads which 
are a part of the controlled-access 
facility. 

The act (Sec. 47.52.001) declared: 
"Unrestricted access to and from public 
highways has resulted in congestion and 
peril for the traveler. It has caused 
undue slowing of all traffic in many 
areas. The investment of the public in 
highway facilities has been impaired 
and highway facilities costing vast sums 
of money will have to be relocated and 
reconstructed. It is the declared policy 
of this state to limit access to the high-
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way facilities of this state in the inter­
est of highway safety and for the pres­
ervation of the investment of the public 
in such facilities." 

In view of this declaration of policy, 
the attorney general considered that it 
would divest the statutes of their effi­
cacy and defeat the express intent of 
the legislature if any intersecting or 
crossing of a controlled-access facility 
at grade by any road or street not a 
part of such facility were allowed.*^ 

However, in order to clarify this 
point, the 1953 session of the Washing­
ton State Legislature amended Section 
47.52.020 of the controlled-access law, 
referred to above. The law, as it now 
reads, provides for local consent to the 
establishment of controlled-access fa­
cilities, "except that where a state lim­
ited-access facility crosses a county road 
the state highway commission may, 
without the consent of the board of 
county commissioners, close oflf such 
county road so that it will not intersect 
such limited-access highway." 

Land Acquisition for Expressways 
In order to successfully carry out a 

long-range expressway program, the 
states (or other agencies authorized to 
provide controlled-access faci l i t ies) 
must be prepared to defend every action 
taken in connection therewith. The con­
cept is so new and so little understood 
in some areas that many more points of 
contention are apt to arise than is the 
case with highways of conventional 
design. 

Some interesting issues were brought 
out in a decision handed down by the 
Maryland Court of Appeals during the 
year, having to do with the authority of 
the state roads commission to condemn 
land for an expressway in Baltimore 
County (State Roads Commission v. 

^ See Memorandum 64, February 1963, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Besearch Correlation Service, 
Circular 190. 

Franklin et ux., 95 A (2d) 99, March 
11, 1953). 

The case reached the high court as 
the result of an appeal by the roads 
commission from a directed verdict of 
the Circuit Court for Baltimore County 
in favor of the landowners, who con­
tended that the commission had no pow­
er to condemn for the contemplated 
Baltimore-to-Harrisburg expressway. 

The Maryland law (Section 154 of 
Article 89B) provides that "any proj­
ect involving construction of one or 
more sections of expressway, or one or 
more sections of controlled-access ar­
terial highway, shall be continuous and 
shall have each of its termini (a) at or 
within the limits of a city or town of 
the state, which city or town is recog­
nized by the commission as a principal 
traffic generating center, or (b) at a 
connection in this state or at the state 
boundary with a route recognized by 
the commission as a principal traffic 
distribution, collection or dispersal ar­
tery." 

Certain landowners contended that 
these requirements had not been met. 
The proposed expressway was to extend 
from the circumferential beltway in 
Baltimore County to a point where the 
expressway to be built south from Har-
risburg by the State of Pennsylvania 
reached the Maryland State line in the 
vicinity of US 111. At the time of 
hearing before the trial judge, the exact 
location of the beltway had not been 
decided upon, but prior to the judge's 
decision this location had been decided 
upon and published in the public press. 
Little had been done by Pennsylvania, 
but if the landowners' argument were 
sound, it would be necessary for Mary­
land to wait until the Pennsylvania end 
of the expressway was completed before 
starting the Maryland expressway. The 
enabling legislation quoted above did not 
specify that the termini be actually 
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located at the time the expressway was 
begun. 

Section 154 also specified that no ex­
pressway was to be constructed to serve 
a traffic volume of less than an average 
of 5,000 vehicles per day. The land­
owners contended that this requirement 
had not been met in connection with the 
proposed expressway. The court, how­
ever, did not think the language of the 
expressway law meant that the traffic 
volume should be that great at the time 
the expressway was begun. Testimony 
given at the trial as to surveys and anal­
yses conducted in connection with this 
project showed that the commission 
estimated the volume of traffic upon 
completion of the expressway would be 
"in the vicinity of 7,000 vehicles per 
day." The court found nothing to show 
that this study and estimate were er­
roneous. 

The landowners also put forth the 
argument that the commission had no 
right, under the guise of condemning 
for an expressway, to condemn the ac­
cess rights sought to be condemned in 
this case. Specifically, they contended 
that as only one lane was being built at 
present, the commission could not con­
demn at this time the land later in­
tended for the median divider separat­
ing the lanes of traffic, the land con­
templated for the other lane of traffic 
and that necessary for grading the 
other lane of traffic. The court pointed 
out that the commission was authorized 
to acquire real property or any interest 
in such property for highway construc­
tion purposes, and real property along 
any state highway, parkway, or free­
way, or any interest in such property, 
in order to protect the same. The com­
mission might acquire such property by 
condemnation, only if it determined, by 
resolution, that it was necessary for 
immediate or proposed construction 

(Article 89B, Sec. 8(a), Flack's Ann. 
Code of Maryland, 1951). 

The court found that the commission 
had fulfilled the requirements of this 
section. In building the one "lane," the 
commission was constructing cross-
drainage structures across both lanes of 
the highway and grading was being 
done for the contemplated "dual-lane" 
highway. The commission by resolu­
tion had declared that the location and 
general design of the Baltimore-Harris-
burg expressway project in Baltimore 
County had been approved, and that the 
land being condemned was necessary 
for that project. There was nothing to 
indicate that the commission's decision 
to build the expressway was oppressive, 
arbitrary, or unreasonable, nor that it 
had not acted in good faith. 

Another point raised by the land­
owners was to the effect that the roads 
commission had no authority to deprive 
them of all access to public roads, in­
cluding the so-called Baltimore-Harris-
burg expressway. Fifty acres of their 
land would be deprived of all access to 
the public roads. But the court called 
attention to Section 7 of Article 89B of 
the code which authorized the commis­
sion to condemn rights or interests, 
franchises, privileges, or easements 
that might be desirable or necessary to 
complete the state system of roads. The 
court found this sufficient authority to 
enable the commission to condemn what­
ever property rights were needed for 
expressways, not, however, without due 
compensation. 

Also questioned by the landowners in 
this case was the state's authority to 
take immediate possession of the land 
needed for the expressway. The roads 
commission is authorized to condemn 
property needed for highway purposes 
after construction has been commenced, 
as well as prior thereto, by Section 9 of 
Article 89B of the code, enacted by the 
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state legislature pursuant to Section 
40B of Article I I I of the state constitu­
tion authorizing such procedure where 
property in the judgment of the state 
roads commission is needed by the state 
for highway purposes. The commission, 
by resolution, had declared that an 
emergency existed with respect to con­
struction of the proposed Baltimore-
Harrisburg expressway so that immedi­
ate entry was necessary. The court 
found nothing to indicate that the com­
mission's decision to enter upon the 
property was not justified. 

The suit was originally filed on April 
4, 1952, and almost a year had expired 
before the case was submitted to the 
jury. The court stated that it would be 
difficult to build roads under any sys­
tematic program if each owner could 
delay construction until he had ex­
hausted his legal remedy as to the 
amount of damages due him by the con­
demnation of his property. 

In conclusion, the court stated that it 
might well be that the construction of 
this expressway to be completed in the 
distant future would inflict hardships 
upon many individuals. But that was a 
legislative, not a judicial problem. When 
the legislature had conferred such pow­
ers on the commission, the question 
before the courts was limited to whether 
there was any necessity whatever to 
justify the taking, or whether the com­
mission's decision was so oppressive, 
arbitrary, or unreasonable as to suggest 
bad faith. The court was unable to find 
bad faith on the part of the commission 
in the exercise of the powers delegated 
to it by the legislature in this case. 

Finally, the court was of the opinion 
that the directed verdict should not 
have been granted but that the case 
should have been submitted to the jury. 

The case was remanded for further pro-
ceedings.2* 

Use of Access Openings 
The committee has recently interested 

itself in a new phase of the matter of 
control of highway access. Control of 
access is one of the newest and perhaps 
among the most-effective devices that 
has been added to highway design in 
recent years. A further projection of 
the concept of access control can now be 
made in terms of controlling the use of 
access openings, i.e., those that are per­
mitted on expressways or those on ar-
terials of a lesser design. 

Oregon has been a pioneer in this new 
area, and a special study of the legality 
of controlling the use of access openings 
has been undertaken at the suggestion 
of the committee by C. W. Enfield of 
the Oregon State Highway Commission. 
He reported on his findings at the open 
meeting of the committee at the annual 
meeting of the Highway Research Board 
in January 1954, in a paper entitled 
"Controlling the Use of Access." His 
paper is reproduced in full in this bul­
letin (see page 70). 

Economic Impact of Expressways 
Although 37 states have legal author­

ity to provide controlled-access facilities 
and legislation is under consideration in 
others, there still remain doubts in the 
minds of the public, particularly in some 
areas, as to the economic effects of ex­
pressways. Studies made in California 
and in Texas have indicated that these 
highways actually increase land values 
and are generally beneficial. 

More documented studies are needed, 
however, to firmly establish this finding. 
Landowners and others affected in a 
particular state are not always con­
vinced by studies made in a state at the 

^ See Memorandum 70, August 1953, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Research Correlation Service, 
Circular 216. 
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other end of the nation. During the 
year, plans were initiated for an inves­
tigation of the economic impact of ex­
pressways on urban and rural com­
munities in Virginia. This state has 
completed several expressways and has 
plans for a number of others. The state 
highway department feels that its ex­
pressway program will be more accept­
able to the public if it can be shown that 
expressways already completed have ac­
tually had a beneficial economic impact 
on rural and urban communities. 

CONTROL OF THE ROADSIDE 
A number of techniques for control­

ling the roadside have been proposed 
and, in some instances, put into effect 
in various parts of the United States. 
Some of these controls have encountered 
opposition from certain segments of the 
public. Lack of understanding of the 
nature and purpose of these controls 
accounts in large part for this opposi­
tion. If the benefits ensuing from a 
well-regulated roadside could be made 
clear to the general public in terms of 
safety, economy, time savings, and gen­
eral appearance, perhaps less attention 
would be paid to the so-called right of 
the abutting owner to use his property 
in any way he sees fit and more to the 
public good. In other words, the overall 
picture needs to be stressed in order to 
bring about a more-effective use of these 
roadside control techniques. Effective 
use of two of these techniques, zoning 
and subdivision control, was a subject 
of discussion at the open meeting of the 
Committee on Land Acquisition and 
Control of Highway Access and Adja­
cent Areas during the annual meeting 
of the Highway Research Board in 
January 1954. 

Subdivision Control 
From time to time, the committee 

has called attention to the effective ap­
plication of the subdivision control de­

vice in protecting highways against 
roadside encroachments and early func­
tional obsolescence. The University of 
Wisconsin Law School has fostered 
some research in this general field, and 
Jacob Beuscher gave a report on the 
project in a paper entitled "Protection 
of Highways and Feeder Streets 
Through Subdivision Controls" (see 
page 52). Of particular interest is a 
proposal under discussion in Wisconsin 
as a means of coordinating control of 
buildings on property adjoining state 
highways. Under this proposal, stand­
ards for setback and other highway 
protection devices for state highways 
would be set up by the state highway 
commission. Acceptance of such stand­
ards by the county in the form of zon­
ing ordinances, including building-per­
mit features, would entitle the county 
to a grant-in-aid to help finance admin­
istration of this program. 

Zoning 
The zoning device has become accept­

able to the general public through the 
years, and although not originally con­
ceived as a means of protecting the 
roadside as such, it can be used effec­
tively for this purpose. An excellent 
discussion of how zoning can be made 
to fit into the highway protection pic­
ture is included in a paper prepared by 
Hugh R. Pomeroy, director of the West­
chester County Department of Plan­
ning. This paper, entitled "Bringing 
Zoning up to the Automobile Era ," is 
also included in this report (see page 
40). 

Highivay Setbacks 
Another technique widely used to pro­

tect the roadside is the highway setback 
(sometimes a part of zoning ordinances 
and in other instances accomplished by 
means of other local ordinances) requir­
ing that all buildings along certain 
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streets be set back a specified distance 
from the right-of-way line. 

In a decision handed down by the 
Supreme Court of Wayne County, New 
York, on April 4, 1953, an ordinance 
enacted by the Town of Ontario requir­
ing a 40-foot setback from the highway 
line was declared reasonable and justi­
fiable under the police power of the 
state (Stevens et ux. v. Conner et al., 
120 N.Y.S. (2d) 345). 

This case reached the state supreme 
court on an appeal from a determina­
tion made by the town board of appeals, 
denying a variance which would permit 
the landowners to erect a dwelling 
house less than the required 40 feet 
from the highway line, in a district 
zoned "Residential District A." The 
petitioners had constructed a founda­
tion wall at a point less than the 40 feet 
required subsequent to enactment of the 
ordinance. 

Under the provisions of the zoning 
ordinance, the board of appeals had au­
thority to approve a variance where 
practical difficulties or unnecessary 
hardships might be involved in carry­
ing out the strict letter of the provi­
sions. However, in affirming the deter­
mination of the board, the supreme 
court brought out the point that the 
burden of showing that the applicable 
provisions of the ordinance were not 
reasonable and justifiable under the 
police power rested with the landowner. 
He must prove that: (1) the land in 
question could not yield a reasonable 
return if used only for a purpose allowed 
in that zone; (2) the plight of the owner 
was due to unique circumstances and 
not to the general conditions of the 
neighborhood which might reflect the 
unreasonableness of the zoning ordi­
nance itself; and (3) the use to be 
authorized by the variance would not 
alter the essential character of the lo­
cality. 

The hardship claimed by the land­
owners in the present case was self-
created, said the court, and the ordi­
nance was reasonable and justifiable 
under the police power of the state.**̂  

Right-of-Way Encroachments 
Section 1.17(b) of "Regulations Un­

der the Federal-aid Road Act of July 
11, 1916, as Amended and Supple­
mented" specifies "the right-of-way 
provided for federal-aid highway proj­
ects shall be held inviolate for public 
highway purposes and no signs (other 
than traffic signs and signals) posters, 
billboards, roadside stands or other pri­
vate installations shall be permitted 
within the right-of-way limits." Some 
of the states, however, have difficulty 
keeping state highway rights-of-way 
free from outdoor advertising devices 
and other encroachments. This partic­
ular problem led to inclusion of an ef­
fective provision in a law passed by the 
1953 Arkansas State Legislature. 

This provision is broad enough to 
prevent not only outdoor advertising 
devices, but all encroachments in the 
highway right-of-way 

The rights of way provided for all state high­
ways shall be held inviolate for state highway 
purposes, except as hereinafter provided, and 
no physical or functional encroachments, in­
stallations, signs (other than traffic signs or 
signals), posters, billboards, roadside stands, 
gasoline pumps, or other structures or uses 
shall be permitted within the right-of-way 
limits of state highways except that political 
sub-divisions, rural electric cooperatives, rural 
telephone cooperatives, and public utilities of 
the state may use any right-of-way or land, 
property or interest therein, the property of 
the State Highway Commission, for the pur­
pose of laying or erecting pipe lines, sewers, 
wires, poles, ditches, railways, or any other 
purpose, under existing agreements or permits 
or such agreements or permits hereinafter 
made by the State Highway Commission or 
under existing laws, provided such use does not 
interefere with the public use of such property 
for highway purpose. 

See Memorandum 68, June 1963, Committee on Land 
Acquisition and Control of Highway Access and Adj'acent 
Areas, Highway Research Correlation Service, Circular 
207. 

» Arkansas Laws of 1963. Act 419, Sec 5 



LEVIN : REPORT OP COMMITTEE 27 

Zoning Ordinances Prohibiting 
Billboards 

Reversing the judgment of a lower 
court in the case of United Advertising 
Corporation v. Borough of Raritan (93 
A. (2d) 362, December 22, 1952), the 
New Jersey Supreme Court held that it 
was within the power of the borough to 
enact a zoning ordinance prohibiting 
outdoor advertising signs in any of the 
nine zones established by the ordinance 
and to draw a distinction in this connec­
tion between signs which advertise busi­
ness conducted on the property and out­
door advertising. The court held, how­
ever, that the retroactive provisions in 
the act were invalid. 

Plaintiff, the United Advertising Cor­
poration, obtained a summary judg­
ment from the lower court to the effect 
that the provisions of the zoning ordi­
nance prohibiting the erection of bill­
boards, were invalid upon the ground 
that the provisions of the Billboard Act 
of 1930, (Revised Statutes of New Jer­
sey Ann., Sec. 54:40-l et seq.) prohibit­
ing the issuance of a permit to erect or 
maintain billboards or other structures 
in a place where the same were prohib­
ited by a municipal ordinance were 
omitted from the act as amended in 
1942 (Sec. 54 -.40-20 et seq.). The lower 
court held that the repealing statute 
(of 1942) abolished the right of a mu­
nicipality to legislate on the subject of 
billboards. 

This provision, the state supreme 
court held, had been inserted in the 
1930 act merely, as a precautionary 
measure, to insure that the municipal 
power to control the location of bill­
boards as structures by zoning ordi­
nance (Sec. 40:55-30 et seq. of the stat­
utes) was not to be considered with­
drawn or in anywise curtailed. Without 
the clause, the 1930 act could not be 
construed as having the effect of super­
seding municipal power in the field. The 

1942 act was substantially the same as 
the 1930 act, except that it included 
additional restrictions as to the type and 
locations of billboards. There was no 
express statement in the 1942 law that 
the municipal zoning power was to be 
abrogated as to billboards. An intent 
that the law be given that effect was not 
evident. In fact, the contrary implica­
tion was more reasonable. Thus, the 
court stated that the omission was no 
support for the conclusion reached by 
the trial judge. 

Plaintiff complained that the ordi­
nance was invalid inasmuch as it per­
mitted signs directing attention to 
businesses on the premises, while ex­
cluding advertising signs in all districts, 
and thus constituted unlawful discrim­
ination. This contention had no merit 
according to the supreme court. The 
business sign was in actuality a part of 
the business itself, just as the structure 
housing the business was a part of it. 
The authority to conduct the business in 
a district carried with it the right to 
maintain a business sign on the prem­
ises subject to reasonable regulations in 
that regard, as in the ordinance under 
consideration. Plaintiff's placement of 
its advertising signs, on the other hand, 
were made pursuant to the conduct of 
the business of outdoor advertising it­
self. The ordinance provided, in effect, 
that this business should not to that 
extent be allowed in the borough. 

The court cited an impressive list of 
court decisions in which it had been held 
that the unique nature of outdoor ad­
vertising and the nuisance fostered by 
billboards and similar outdoor struc­
tures located by persons in the business 
of outdoor advertising justified the sep­
arate classification of such structures 
for the purposes of governmental regu­
lation and restriction. Such separate 
classification offended no constitutional 
provision, according to the court. No 
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invidious discrimination existed in the 
provisions of the ordinance barring 
plaintiff's signs in the business and in­
dustrial zones, while allowing manu­
facturing plants, junk yards, coal and 
coke yards, and other uses suggested by 
plaintiff as also having undesirable at­
tributes. It was enough, said the court, 
that outdoor advertising had character­
istic features which had long been 
deemed sufficient to sustain regulations 
or prohibitions peculiarly applicable 
to it. 

Plaintiff's contention that the distinc­
tion in the ordinance was designed to 
protect local business and to put plain­
tiff out of business was also without 
merit, in the opinion of the court. The 
ordinance regulated all signs to confine 
their use to the reasonable require­
ments of signs incident to and part of 
businesses authorized on the premises. 
It forbad any sign whatever with an 
area in excess of 3 square feet, except 
as a zoning permit was obtained for its 
use. No sign of any sort might be 
placed, inscribed, or supported upon the 
roof or upon any structure which ex­
tended above the roof of any building. 
Many similar restrictions were in­
cluded. The court found it plain that 
the municipal purpose was directed to­
ward minimizing the abuses and haz­
ards incident to the use of signs and to 
confine their use within the reasonable 
requirements of businesses permitted at 
certain locations. 

Additionally, the court could not 
agrree that an unconstitutional abridg­
ment of the guaranties of freedom of 
speech and freedom of the press was 
involved in this distinction. These 
guaranties imposed no such restraint 
upon governmental regulation of purely 
commercial advertising. 

However, the court did find the sec­
tion of the ordinance requiring removal 
of nonconforming signs within 2 years 

of the effective date of the ordinance, 
unless permission to continue individual 
signs for further periods was first ob­
tained from the local board of adjust­
ment, to be contrary to the express pro­
vision of the zoning statute (Sec. 40: 
55-48 of the state statutes). This sec­
tion provided that "any nonconforming 
use or structure existing at the time of 
the passage of an ordinance may be 
continued upon the lot or in the building 
so occupied and any such structure may 
be restored or repaired in the event of 
partial destruction thereof." 

It was beyond the power of a munici­
pality to limit by zoning ordinance the 
right expressly given the owner by stat­
ute to continue a nonconforming use. 
Invalidity of this section, according to 
the court, did not affect the other pro­
visions of the ordinance.^'' 

Billboard Control for Aesthetic 
Purposes 

Usually the courts will not uphold the 
regulation of outdoor advertising pur­
poses for aesthetic reasons alone, al­
though in some cases the courts have 
said that aesthetics have some bearing 
in a consideration of the legal merits of 
billboard controls. In a recent Florida 
decision, the state's supreme court up­
held a regulation limiting the size of 
commercial signs purely on aesthetic 
grounds. 

The court held, in a decision handed 
down on June 2, 1953, that a regulation 
adopted by the Dade County Commis­
sioners, limiting the size of commercial 
signs to be erected in limited and spe­
cial business zones to 40 square feet, 
was a valid exercise of the police power 
to promote the general welfare of the 
public and was not unconstitutional as 
being arbitrary or unreasonable (Mer-
ritt V. Peters et al., 65 So. (2d) 861). 

^ See Memorandum 64, February 1963. Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas. Highway Research Correlation Service. 
Citcular 190. 
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The regulation in question was 
adopted by the county pursuant to 
Chapter 17833, Laws of Florida, Acts 
of 1937. Nevertheless, the owner of 
certain property situated in a "limited 
and special business zone" proceeded to 
erect a sign more than four times the 
maximum size specified, insisting that 
the regulation was an arbitrary and 
unreasonable exercise of police power, 
because there was no relationship be­
tween the object of the rule and the 
health, safety, morals or general wel­
fare of the public. The Circuit Court 
for Dade County refused to enjoin en­
forcement of the regulation. 

The court agreed that the factors of 
health, safety, and morals were not in­
volved but disagreed with the landowner 
in his contention that the restriction 
could not be sustained on aesthetic 
grounds alone. The court called atten­
tion to a previous decision (City of 
Miami Beach v. Ocean and Inland Co., 
3 So. (2d) 364 (1941)) wherein it 
was held that the attractiveness of a 
community like Miami Beach was of 
prime concern to the whole people and, 
therefore, affected the welfare of all. 
The court considered this principle 
equally applicable to the territory in­
volved in the instant case. 

The supreme court upheld the ruling 
of the lower court in refusing to re­
strain enforcement of the regulation on 
the ground that it was a violation of 
the property owner's constitutional 
rights.28 

PARKING 

Provision of Off-Street Parking 
Facilities as Public Purpose 

At least two state courts handed down 
decisions as to the authority of munici­
palities to provide off-street-parking 
facilities. In Connecticut, the court held 

" See Memorandum 71, September 1963, Committee on 
Land Acquisition and Control of Hiehway Access and 
Adjacent Areas, HiEhway Research Correlation Service, 
Circular 219. 

that the acquisition and operation of 
parking facilities by a municipal park­
ing authority was a public purpose. On 
the other hand, a New York court held 
that although the provision of off-street-
parking facilities was in the public in­
terest, such action was not necessarily 
a governmental operation. 

Connecticut. A special act of the Con­
necticut legislature, No. 473, enacted in 
1951, and approved by referendum the 
same year, provides for the appoint­
ment of a parking authority of five 
members by the City of New Haven. 
The authority has power to acquire, 
create and establish, as well as operate, 
parking facilities and to collect reason­
able fees for their use. These facilities 
may include "lots, garages, parking ter­
minals, or other structures and accom­
modations for the parking of motor 
vehicles off the street or highway and 
open to public use with or without 
charge." The exercise of the power of 
eminent domain is authorized for pur­
pose of the act. 

Under the act, the city is given broad 
latitude in financing the undertaking. 
It provides for: (1) the issuance of 
bonds, subject to specific authorization 
by the board of aldermen, such bonds to 
constitute a general obligation of the 
city or to be payable only out of parking 
revenues; (2) the appropriation of 
funds raised by taxation; and (3) the 
assessment of benefits against owners 
of property specifically benefited by any 
parking facility. Operation of the park­
ing facilities might be by the parking 
authority itself, or by private parties 
under lease. 

The present case involves a taxpay­
er's request for a declaratory judgment 
to determine the legality of the act, 
brought in the Superior Court of New 
Haven County, and referred by that 
court to the Connecticut State Supreme 
Court of Errors for advice (Barnes v. 
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City of New Haven, 98 A. (2d) 523, 
June 2, 1953). 

The supreme court called attention 
to the fact that the streets of New 
Haven, a city first settled in 1638, were 
inadequate for the safe, convenient, and 
expeditious handling of modern motor 
traffic. Modern traffic required parking 
facilities beyond the capacity of these 
streets and present private parking fa­
cilities. Establishment of additional 
parking facilities would relieve traffic 
congestion and reduce traffic hazards. 

The fundamental question here in­
volved, according to the court, was 
whether the parking project provided 
a legitimate public purpose. Section 1, 
Article 1, of the state constitution pro­
vides that "no man, or set of men are 
entitled to exclusive public emoluments 
or privileges from the community," a 
provision similar in meaning to that 
included in other state constitutions 
prohibiting the state from denying to 
any person the equal protection of the 
laws contained in the Fourteenth 
Amendment of the United States Con­
stitution. In a previous decision (Ly­
man V. Adomo, 52 A. (2d) 702 (1947)), 
the court held that "if the expenditure 
of public funds will promote the welfare 
of the community, it is for a public 
purpose." Noting the modern trend of 
authority to expand and liberally con­
strue the meaning of "public purpose," 
the court stated that the test of public 
use was not how the use was furnished 
but rather the right of the public to 
receive and enjoy its benefit. What con­
stituted a public purpose, said the court, 
was primarily a question for the legis­
lature, and its determination should not 
be reversed by the court unless it was 
manifestly and palpably incorrect. 

While the act contained no express 
legislative finding of any public need or 
public purpose as reason for its adop­
tion, this did not mean that for lack of 

such finding it must be held that no 
such purpose was involved. The provi­
sion of the first section of the act, stat­
ing that all parking facilities of the 
authority were to be "open to public 
use," and the stipulated facts establish­
ing that parking facilities "beyond the 
capacity of the public streets and pres­
ent private parking facilities are essen­
tial, sufficed to show that a public need 
and purpose was involved which called 
for enactment of the law. That the 
authority's operation of its parking fa­
cilities might involve some incidental 
loss to private competitors," continued 
the court, "constituted no reason for 
holding that the act did not meet a legit­
imate public purpose. Furthermore, 
the possibility that the act might prove 
of greater benefit to store owners in 
the shopping district than to some other 
residents of the city did not render it 
invalid as discriminatory, any more 
than would the outlay of public funds 
to pave a particular section of street, 
with its greater benefit to the immedi­
ate abutters than to others." 

The court called attention to recent 
decisions in other states in which the 
use in question had been held to be a 
public one, concluding that "on the basis 
of logic and common sense, fortified by 
these authorities," the parking project 
here in question was a legitimate public 
purpose.^® 

New York. In this case. Town of 
Eastchester v. Koch (118 N.Y.S. (2), 
576 (December 3, 1952)), the Supreme 
Court of Westchester County, New 
York, held that the proposed establish­
ment of a public automobile-parking lot 
by the town constituted a proprietary 
rather than a governmental function 
and that the town could not enjoin an 
adjoining landowner from enforcing a 

2» See Memorandum 71, September 1953, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Research Correlation Service, 
Circular 219. 



LEVIN : REPORT OP COMMITTEE 31 

covenant against a business use of the 
property on which the town desired to 
establish a parking lot. 

In upholding an abutting owner's at­
tempt to enforce the provisions of the 
restrictive covenant, the court stated 
that although off-street parking no 
doubt promoted the fiow of traffic and 
was in the public interest, this, in and 
of itself, did not make the establishment 
of a municipal parking place a govern­
mental operation, even though such a 
facility might be subject to regulation 
under the police power. 

When a municipality supplied water 
to its citizens and inhabitants, said the 
court, it performed a laudable function 
but operated in a proprietary capacity. 
Likewise when a town collected and dis­
posed of garbage, it took steps to safe­
guard public health but, nevertheless, 
operated in a corporate capacity. 

By statute, the town was authorized 
to establish such a parking place. How­
ever, the court was unable to find a 
legislative mandate relating to the duty 
to establish municipal parking lots. 
Without such mandate, there was no 
governmental function. The court con­
cluded that in establishing a public 
parking place, the town was performing 
a corporate function. While it had the 
power to perform this proprietary func­
tion, it did so as a body corporate, sub­
ject to the same restrictions as any 
other person, firm, or corporation."* 

Financing of Municipal Parking 
Facilities 

Although the courts "have generally 
upheld the authority of municipalities 
to finance the provision of public park­
ing facilities where proper enabling 
legislation exists, methods of so-doing 
will be carefully scrutinized by the 
courts when brought to their attention. 

^ See Memorandum 67. May 1963, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Research Correlation Service, 
Circular 203. 

The State Supreme Court of Michi­
gan recently reversed a decision of the 
Circuit Court of Jackson County that 
refused to enjoin officials of the City 
of Jackson from using public funds to 
pay for land for off-street parking lots 
(McVeigh v. City of Jackson et al., 56 
N.W. (2) 231, January 5, 1953). 

Jackson, a home-rule city, adopted an 
ordinance in 1951 creating an automo­
bile-parking-system board to prepare 
plans for both on- and off-street-park­
ing lots and facilities. Revenue-bond 
provisions of the ordinance were sub­
mitted to a referendum vote but were 
turned down by the electorate and, 
subsequently, eliminated from the ordi­
nance. Under the remaining provisions 
of the ordinance, the city established 
an automobile-parking system and au­
thorized acquisition of on-street and 
off-street facilities, combining the de­
rived revenue in a single automobile-
parking system. 

Section 2 of the ordinance declared 
that the revenues derived from on-street 
parking through meters "shall be con­
sidered a portion of the revenues of the 
system, subject to the pledge and allo­
cation as hereinafter provided, from 
and after July 1, 1951." The "pledge 
and allocation" referred to is found in 
Section 13 of the ordinance, and limits 
the use of the revenues of the system to 
the expenses of operation and mainte­
nance of the system, for bond and inter­
est redemption, and for replacement 
and improvements. A balance of about 
$35,000 remained in revenues derived 
from parking meters. But the ordi­
nance did not authorize use of these 
funds to acquire lots for off-street 
parking. 

The city's budget for the fiscal years 
1951 and 1952, adopted prior to adop­
tion of the ordinance, contained no ap­
propriation for off-street lots or devel­
opment of parking areas. The city 
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claimed that a separate item "reserve 
for bond issue" ($60,000) could be 
considered as appropriation to pay for 
parking lots. The supreme court held 
that upon elimination of provisions au­
thorizing the bond issue from the ordi­
nance, this so-called reserve became in­
effective. 

The city sought to transfer an unap­
propriated and unexpended sum of 
about $40,000, the residue from a vet­
erans-housing fund, to the general fund 
and use this money to pay for parking 
lots. This they sought to do under a 
provision of the city charter, authoriz­
ing transfer of certain funds. How­
ever, under the provision in question, 
the city commission might transfer only 
an unencumbered balance of any ap­
propriation "to a purpose for which 
the appropriation for the current year 
has proven insufficient or may author­
ize a transfer to be made between items 
appropriated to the same fund," ac­
cording to the court. Since there was 
no appropriation, insufficient or other­
wise, to a fund to pay for off-street fa­
cilities in the budget, such a transfer 
could not be made. 

The city contended, and the trial 
court agreed, that no budgetary appro­
priation was necessary, since the enabl­
ing statute (Michigan Statutes Anno­
tated, 1949 Rev. Sec. 5.2426(1)) 
authorized a city to acquire and operate 
parking facilities. However, the city 
charter contained provisions for adopt­
ing an annual budget and making appro­
priations. But the court was of the 
opinion that to state (as the city did 
in effect) that an appropriation was 
unnecessary because the purpose was 
lawful would deny the necessity for 
complying with such city-charter pro­
visions. If carried to its logical conclu­
sion, according to the court, the city 
commission could do anything that was 
within its powers without having in­

cluded an appropriation therefor in its 
budget, or making an appropriation 
therefor in accordance with charter re­
quirements. This would deny the public 
any opportunity to hear or object to 
such use of public moneys. Hearings on 
the budget were mandatory under the 
charter. 

The court concluded that the city 
commission did not comply with the 
provisions of the city charter in appro­
priating the veterans-housing fund, or 
funds received for on-street parking, 
to pay for off-street facilities.*^ ' 

Leasing Space in Parking Facilities 
for Nonparking Use 

A great deal of controversy has taken 
place on the subject of whether a mu­
nicipality may legitimately lease space 
for commercial purposes in parking 
facilities constructed and operated with 
public funds. During the year, the Su­
preme Court of Pennsylvania handed 
down two decisions to the effect that 
the Public Parking Authority of Pitts­
burgh could not lease space for the sale 
of gasoline, automobile accessories, 
automobile repair and service, or any 
other garage service. These decisions 
revolve about specific prohibitions 
against the designated commercial uses, ' 
so the principal issue is really not in­
volved (Midtown Motors, Inc., et al. v. I 
Public Parking Authority of Pitts­
burgh, 94 A. (2d) 572, and Clark v. ' 
Public Parking Authority of Pittsburgh 
et al., 94 A. (2d) 576, both February 9, 
1953). ' 

In the first case the injunction sought I 
pertained to a condition contained in a 
lease entered into between the author- j 
ity and the parking service corporation, ( 
for the purpose of providing off-street- J 
parking facilities. The condition to 
which objection was made provided that 

" See Memorandum 65, March 1958, Committtee on 
Land Acquisition and Control of HiKhway Access and 
Adjacent Areas, Highway Research Correlation Service, 
Ciicular 194. 
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the parking service corporation would 
maintain adequate facilities for the 
supply of gas and oil and the perform­
ance of other garage services. 

The enabling act under which the au­
thority was established (Public Author­
ity Law of June 5, 1947, P.L. 458, as 
amended, 53 P.S., Sec. 10271, et. seq.) 
specifically prohibited the authority 
from engaging in the sale of gasoline, 
automobile accessories, repair and 
service, or any other garage service, or 
any commodity of trade or commerce. 
The authority and the parking-service 
corporation contended that while the 
authority itself did not possess the 
right to engage in these activities, its 
lessee did. The supreme court pointed 
out, however, that the provision pro­
hibiting the sale of gasoline and other 
products was included in the enabling 
act for the express purpose of amelior­
ating the impact of the provision of 
parking facilities by the authority on 
private enterprise. The effect of the 
statute upon private enterprise would 
be precisely the same whether the pro­
hibited sales and service were made by 
the authority or by the lessee. Further­
more, under the terms of the lease, the 
authority was entitled to 60 percent of 
the revenue from the sale of gas, oil, 
services, etc., and to that extent, at 
least, it was apparent that the author­
ity sought to engage in the prohibited 
business. 

The court also rejected the argument 
that the premises of the authority were 
not bound by the prohibition. The au­
thority was prohibited from these ac­
tivities, hence neither anyone on the 
premises nor the lessee might do what 
the authority itself was forbidden to do. 
It was plain from the clear and un-
quivocal words of the prohibition, said 
the court, that it was the legislature's 
intent to prevent the authority, or those 
privy to it, from entering into compe­

tition with merchants dealing in goods 
of trade and commerce. 

However, the court approved the rul­
ing of the court below to the effect that 
in cases of actual emergency the au­
thority, or its lessee, was not prohibited 
from supplying the necessary means of 
moving automobiles in order to prevent 
obstruction in the operation of the 
premises. 

In discussing the enabling statute, the 
court called attention to a clause au­
thorizing public parking authorities to 
lease portions of the first floor of such 
facilities for commercial use where, in 
the opinion of the authority, such leas­
ing was desirable and feasible in order 
to assist in defraying the expenses of 
the authority. Because of the general 
prohibition against the sale of any com­
modity of trade or commerce, the court 
considered that it might be doubtful 
whether or not the term "commercial 
use" contemplated the sale of goods, 
wares, and merchandise. Such commer­
cial use might be restricted to banks, 
railroad and airline ticket offices, barber 
shops and the like, were no goods and 
merchandise were bought and sold. Such 
space was apparently available in this 
case. But because no attempt had been 
made thus far to carry out the provis­
ions of the first-floor clause and because 
this question was not before the court, 
judgment was withheld. 

The findings in this case were held to 
be applicable in the second case (Clark 
V. Public Parking Authority of Pitts­
burgh) , where it was contended that a 
sublease between the authority and the 
Mellon Square Garage, Inc., was void 
because it was effected by private ne­
gotiation without competitive bidding. 
This, it was asserted, was in violation of 
a provision of the enabling statute, 
which provided that all construction, re­
construction, repairs or work of any 
nature made by any authority, where 
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the entire cost, value or amount of such 
construction, reconstruction, repairs or 
work including labor and materials ex­
ceeded $500, must be done only under 
contracts entered into by the authority 
with the lowest bidder. 

The court answered this argument by 
observing that this prohibition applied 
only to "construction, reconstruction, 
repairs, or work." Nowhere was it 
stated that there must be bidding for 
the privilege of becoming a subtenant. 
In the absence of such a provision, said 
the court, the authority's right to pri­
vately negotiate would be unquestioned; 
indeed, such practice would appear to 
be essential. The authority had a fun­
damental interest in the integrity and 
ability of its subtenant. The possibility 
of enhanced financial return from a 
subtenant engaged in such a purely non­
profit public enterprise, because of a 
higher bid, would appear to be rela­
tively inconsequential, according to the 
court.''' 

Other Parking Ordinances 
The courts of at least three states 

ruled on the validity of other parking 
ordinances during the year. Various 
points of contention were involved in 
the cases brought before the courts. In 
Florida, the supreme court held that an 
ordinance regulating construction of 
parking garages was invalid because no 
standards for administration were in­
cluded. The New Jersey Supreme Court 
upheld the validity of two municipal 
parking ordinances authorizing the ac­
quisition of land for municipal parking 
facilities. In Vermont, the state su­
preme court held that a parking-meter 
ordinance enacted by the City of Bur­
lington was not a revenue measure and 
was not unconstitutional. 

Florida. The ordinance here in qnes-
33 See Memorandum 66, April 1953, Committee on 

Land Acquisition and Control of Highway Access and 
Adjacent Areas. Highway Research Correlation Service, 
Circular 200 

tion was enacted by the City of Miami 
Beach, for the purpose of regulating the 
construction of multiple-level automo­
bile-parking garages. The controver­
sial portion of the ordinance provided 
that in a designated area no multiple-
level garage might be built except upon 
"approval and permit by the city coun­
cil . . . after a public hearing at which 
due consideration shall be given to the 
effect upon traffic of the proposed 
use . . ." 

An application to construct such a 
parking garage at a particular location 
was twice refused by the city council 
and a subsequent attack on the ordin­
ance by the applicant was dismissed by 
the Circuit Court of Dade County. Upon 
appeal, the state supreme court held the 
ordinance invalid for failure to provide 
definite rules for the guidance of the 
authorities in the execution of their dis­
cretionary power (Drexel et al. v. City 
of Miami Beach, 64 So. (2d) 317, Feb­
ruary 24, 1953). 

Records of the hearings held by the 
city council indicated that no discussion 
of the traffic problem took place nor did 
testimony given the chancellor in the 
lower court indicate that any considera­
tion had been given by the council to 
the effect upon traffic of the proposed 
use. However, the supreme court stated 
that its decision was based not on what 
had actually happened in this case but 
on the provisions of the ordinance itself. 

This ordinance, said the court, could 
easily become an instrument of dis­
crimination by a majority of the coun-
cilmen giving what each might think 
"due consideration" to traffic problems 
and thereafter denying a permit in one 
instance while granting a permit in a 
less meritorious case, though acting 
conscientiously in both. This was pos­
sible because no uniform rules or regu­
lations were defined to prevent the in­
fluences of whim or caprice. The or-
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dinance contained no guide whatever to 
aid the councilmen in deciding whether 
or not a permit should be granted. Each 
councilman could decide for himself 
whether he had duly considered the 
traffic problem, and when a majority of 
the council members concluded that 
such consideration had been duly given 
and that the proposed building would 
complicate traffic conditions, the com­
posite thought could develop into power 
to take away property. 

The court could find no pattern or 
uniformity of plan in the ordinance to 
save the property owner from arbitrary 
discrimination or capricious action or 
even one that would protect the council­
man from the charge that he was acting 
in such fashion. 

Thus the supreme court held the part 
of the ordinance under attack invalid.'* 

New Jersey. The ordinance in ques­
tion was adopted in 1952 for the pur­
pose of enabling the City of Trenton 
to acquire lands by purchase or condem­
nation for the purpose of making the 
same available for public parking. The 
cost of the land was to be raised by the 
issuance of bonds in the manner pro-

' vided by law. In the event that negotia­
tions with landowners failed, the city 

! was authorized to institute condemna-
j tion proceedings. This procedure was 

authorized by Section 40:60-25.1 of New 
I Jersey Statutes Annotated (Chapter 

138, Laws of 1942) which permits mu­
nicipalities to provide, by ordinance, for 
the acquisition of lands for public park­
ing purposes and to pay for the land 
with funds raised by general taxation 
or by the issuance of bonds. 

Another section of the statutes. Sec­
tion 40:56-1.1, New Jersey Statutes 
Annotated (Chapter 261, Laws of 
1949), authorized municipalities to pro-

'<'• See Memorandum 69, July 1963, Committee on Land 
Acquisition and Control of Highway Access and Adjacent 
Areas, Highway Research Correlation Service, Circular 
213. 

vide facilities for parking purposes by 
the acquisition and improvement of real 
property and by the construction of 
buildings and structures. 

The owners of certain lots included 
in the ordinance asked the court for a 
judgment declaring the ordinance in­
valid and in violation of their personal, 
legal, and constitutional rights (Lenz-
ner v. City of Trenton, 91 A. (2d) 896, 
October 8, 1952). 

The property owners contended that 
Trenton, in creating a parking author­
ity by a 1948 ordinance, under the pro­
visions of Section 40:11A-1 et seq. of 
the statutes (Chapter 198, Laws of 
1948), had divested itself of the author­
ity which it might otherwise have had in 
the rights and powers now vested by 
law in the said parking authority. The 
city was without power or legal author­
ity to enact the 1950 ordinance, which 
stated specifically that it was based on 
Section 40:60-25.1 of the statutes. 

The Superior Court of New Jersey 
stated that it considered it entirely 
reasonable and conceivable that the 
municipality would employ each of the 
three methods provided for by the stat­
utes over a period of time. This would 
seem to be legislative intent, inasmuch 
as the three statutes differed substan­
tially, although all provided for parking 
facilities to be operated by a munici­
pality or a corporation created by it. 
All of the enactments were apparently 
in full force and effect, and the choice 
of which act to proceed under was up 
to the governing body of the munici­
pality. The court found the present 
ordinance a valid exercise of the legis­
lative rights delegated to municipalities 
by the state. 

The property owners also averred 
that it was the intention of the city, 
by means of this ordinance, to acquire 
their property without making just 
compensation therefor and, further. 
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that the ordinance would permit the 
taking of their property for a private 
use and for the benefit of a limited 
group of private interests. 

To this the court replied that the 
right of individuals in the ownership of 
property must, of necessity, bend to the 
requirements of public use through the 
exercise of the right of eminent domain. 
The court must take judicial notice that 
(1) the constantly increasing use of 
motor vehicles by the public had caused 
and would in the future cause serious 
traffic congestion and (2) parking of 
motor vehicles on the streets greatly 
contributed to this congestion and to the 
resultant effects thereof which of neces­
sity endangered the health, safety, and 
welfare of the general public. In look­
ing at the objects, purposes and results 
contemplated by the ordinance, the 
court stated that it must deem the pro­
posed taking for a public use necessary 
and proper, legal, and constitutional. 

The court felt that it must interpret 
the ordinance as indicating that it was 
the intention of the governing body, if 
negotiations for purchase failed, to 
follow the principles of eminent domain 
and to have in mind that when the land 
was taken the owners were entitled to 
recover for all damages, present and 
prospective, which might be known or 
reasonably be expected to result from 
the improvement. 

The court concluded that the ordin­
ance was not in contravention and vio­
lation of the personal, legal, and consti­
tutional rights of the plaintiffs.** 

In a decision handed down on July 1, 
1953, (Walsh et al. v. City of Asbury 
Park, 98 A. (2d) 113) the Superior 
Court of New Jersey held that a city 
ordinance authorizing the acquisition 
of certain realty to provide parking 

X See Memorandum 63, January 1963, Committee on 
Land Acquisition and Control of Highway Access and 
Adjacent Areas, Highway Research Correlation Service, 
Circular 186. 

facilities could not be declared invalid 
because of the possibility that the cost 
of acquiring all realty needed for the 
project might be more than estimated 
and that the project might be aban­
doned. 

The ordinance in question, enacted by 
the City of Asbury Park on January 2, 
1951, authorized the acquisition, as a 
local improvement, of certain lands to 
provide parking facilities, pursuant to 
statutory authority contained in New 
Jersey Stats. Ann., Sec. 40:56-1.1, 1.2, 
and 1.3. The ordinance estimated the 
maximum amount to be raised from all 
sources at $246,500 and provided for 
issuance of bonds in the amount of 
$234,500, the difference having been 
provided for in the city's budget. The 
bonds had been issued and sold, a sub­
stantial part of the real property de­
scribed acquired and improved, and as 
of the date of institution of present 
proceedings, property so acquired was 
in use as a public parking area. 

Walsh and others, the property own­
ers attacking the validity of the ordin­
ance, owned land authorized to be ac­
quired for this project. The present 
complaint was filed shortly after they 
were notified that testimony would be 
taken for the purpose of making an 
award for real estate owned by them. 

The property owners alleged that the 
city (1) had not and would not acquire 
certain other lands embraced in the 
ordinance; (2) was abandoning a por­
tion of the improvement without repeal­
ing the ordinance; (3) violated the 
ordinance by proceeding against their 
property and by abandoning its pro­
ceeding against the remaining property; 
and (4) had no power nor legal au­
thority to condemn a part of the prop­
erty described in the ordinance without 
condemning property therein described 
in its entirety. 

The property owners insisted that the 
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funds raised would be insufficient for 
completion of the project and that the 
city, although it disavowed any intention 
of abandoning the project, must neces­
sarily do so as to some of the lands 
described in the ordinance for want of 
funds. 

The court observed that the present 
attack rested upon the asserted premise 
that a public improvement program, 
valid in its inception, became fatally 
defective if the estimated cost should 
prove less than that ultimately needed 
for the completion of the project and 
that a property owner, although funds 
were available for purchase of his land, 
might prevent the taking of his property 
because of an anticipated shortage 
thereafter. The court found it apparent 
that, if this view were adopted, public 
improvements would be perilous ad­
ventures and huge losses would be sus­
tained by the collapse of partially com­
pleted projects. The property owners 
suggested that this difficulty would be 
obviated if all property acquisitions 
were simultaneous and the total costs 
thus ascertained at a given moment, 
but they did not indicate how this could 
be done. The court found nothing in 
the circumstances supposed by the prop­
erty owners to prevent enforcement of 
the ordinance as far as their property 
was concerned. 

The landowners referred to Section 
40:56-9 of New Jersey Stats. Ann., 
which authorized abandonment of an 
improvement where the aggregate 
awards for damages were so large as to 
make the improvement unwise in the 
judgment of the governing body at any 
time before confirmation of any award 
for real estate to be taken thereunder. 
Although this section permitted aban­
donment in the circumstances described, 
the court stated this neither required 
simultaneous proceedings where more 
than one parcel was involved nor pro­

hibited amendments to meet changing 
conditions or errors in forecast. 

In this case the landowners relied 
upon the decision in the case of Gehin v. 
Board of Com'rs. of City of Newark 
(182 A. 869, (1936)): The Statutory 
mandate that an ordinance authorizing 
a bond issue contain "a statement of the 
maximum amount of money to be raised 
for the purpose" requires a statement 
of the "sum of money known to be 
necessary to complete." It is not satis­
fied by a statement of a sum known 
to be less than that required, which 
required sum, in that case, would have 
exceeded the debt limit. The present 
court did not consider that case author­
ity for the proposition that invalidity 
would set in when subsequent events 
revealed the forecast to have been im­
perfect. 

Judgment of the trial court, holding 
the ordinance in question valid, was 
affirmed.̂ " 

Vermont. This is a case in which a car 
was parked overtime in a metered zone 
in the City of Burlington. The driver 
protested his conviction on the grounds 
that the ordinance went beyond the 
powers granted to the city in its char­
ter and was unconstitutional because its 
purpose was to raise revenue under 
guise of police regulation. The state 
supreme court, upon appeal, held that 
the ordinance was not a revenue meas­
ure, was authorized by charter, and was 
not ulta vires or unconstitutional as 
claimed by the accused driver (State v. 
Douglas, 94 A. (2d) 403, January 13, 
1953). 

Section 12 of the ordinance in ques­
tion provides: "The fees required by 
this ordinance are hereby levied as a 
police regulation and inspection fee to 
cover the cost of providing parking 

•» See Memorandum 72, October 19B3, Committee on 
Land Acquisition and Control of Hitrhway Access and 
Adjacent Areas, Hishway Research Correlation Service, 
Circular 223. 
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meters and maintaining the same, al­
lotting and marking parking spaces, 
providing regulations and control of 
traffic moving in and out of, and park­
ing in, said parking spaces and the zones 
herein created, sweeping and cleaning 
the streets in said zones and clearing 
the same of snow, marking said streets 
and maintaining directional and other 
signs therein, and any and all other ex­
pense pertaining to policing, regulating, 
and controlling traffic in and adjacent 
to said areas." 

After the meters installed by the city 
were paid for, three fourths of the rev­
enue was allocated to the police depart­
ment, and one fourth to the street de­
partment, in accordance with a decision 
of the city council. Funds thus trans­
ferred to the street and police depart­
ments were not segregated. 

The faults of which the accused com­
plained were not, according to the court, 
in the ordinance but in the disposition 
of the parking-meter revenue by the 
city council and in its use by the police 
and street departments. The constitu­
tionality of the ordinance, however, was 
to be tested not by what had been done 
under it, but by what might rightfully 
be done. Applying that test, the court 
found the ordinance in question neither 
exceeding the authority of the city nor 
unauthorized. Every presumption must 
be made in favor of the constitutionality 
of a statute, according to accepted doc­
trine. It should not be declared uncon­
stitutional without clear and undeniable 
evidence that it infringed the para­
mount law. The ordinance stated that 
parking fees were levied as a police 
regulation to cover the cost of regulat­
ing the parking of vehicles. The city 
authorized such an ordinance, and the 
court could not go beyond the declara­
tion of purpose expressed, in the ab-
scence of evidence tending to show that 
the declaration was a sham. 

The court called attention to the fact 
that power to regulate the use of streets 
and highways by restrictions on the 
parking of vehicles was universally 
recognized. Its reasonable exercise had 
been consistently upheld. The fact that 
revenues realized from coin-operated 
parking meters might be incidentally in 
excess of the costs of installation, op­
eration, repair and supervision did not 
make the law unconstitutional. 

The Burlington City Council had un­
dertaken to correct the serious situation 
brought about by the parking of auto­
mobiles on its streets. It could not be 
expected to foresee the amount of rev­
enue resulting. It had and must have 
some right of experimentation. In a 
broad sense every ordinance which re­
quired payment of money was revenue 
producing, but this did not invalidate 
the ordinance as a regulating one, if it 
clearly appeared that the city was seek­
ing to compel the persons who caused 
the expense to pay for it. 

The facts indicated, according to the 
court, that a large part of the revenue 
obtained from the parking meters had 
been used for repair of meters, painting 
of parking spaces, traffic signs, snow 
removal, etc., as well as $5,000 for oflF-
street parking. Parking-meter revenues 
had greatly increased since installation 
of the meters, but it could not be said 
that it was comtemplated that excessive 
revenue would result when the ordin­
ance was adopted. The court was satis­
fied that the ordinance was not a rev­
enue measure.̂ " 

Parking Facilities Through Zoning 
Within the past year, Chicago enacted 

one of the most-comprehensive zoning 
amendments relating to the provision of 
parking facilities for new or substan­
tially altered structures. The city's ap-

^ See Memorandum 68. June 1953, Committee on Land 
Acquisition and Control of Highway Access and Adjacent 
Areas, Highway Research Correlation Service, Circular 
207. 
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proach to the problem was most scien­
tific. Standards included were developed 
only after painstaking field research on 
the matter. A report on this experience 
was made at the open meeting of the 
committee during the 1954 Annual 
Meeting of the Highway Research 
Board by Robert J . Kelly, parking su­
perintendent of Chicago. Kelly's paper, 
"The Zoning Approach to the Chicago 
Parking Problem," is reproduced in full 
in this report (see page 61). 

Pomeroy's paper, "Bringing Zoning 
Up to the Automobile Era ," mentioned 
earlier in this report, also includes some 
Interesting data on the provision of 
parking facilities through zoning. 

INFORMATION INTERCHANGE 
During the year 1953, ten monthly 

memoranda were issued by the commit­
tee through the Highway Research Cor­
relation Service. These memoranda 
contain digests of new laws, court de­
cisions, administrative practices, and 
other items of interest. Memoranda 
numbers and the month of release are 
as indicated below: 

Committee 
Memorandum No. 

63 
64 
66 
66 
67 
68 
69 
70 
71 
72 

HRCS 
Circular No. 

186 
190 
194 
200 
203 
207 
213 
216 
219 
223 

Month 
January 
February 
March 
April 
May 
June 
July 
August 
September 
October 

Analysis of Parking Requirements in 
Zoning Ordinances-

The report "Parking Space Through 
Zoning," was published in 1950 as Bul­

letin 24 of the Highway Research Board. 
It reported that as of that date, there 
were 155 local zoning ordinances which 
had requirements for the provision of 
designated amounts of parking space 
in connection with varying property 
uses. The study contained an analysis 
of each of these ordinances, together 
with considerable supplementary mate­
rials. Included also were suggested 
standards, based upon the needs, in­
volving the amount of space required 
for various uses. 

In response to the need, many addi­
tional municipalities have enacted zon­
ing ordinances containing parking re­
quirements, since 1950. The committee 
therefore thought it appropriate to 
bring some of the factual material in 
Bulletin 24. up to date. This new mate­
rial was published by the Highway Re­
search Board in its Bulletin 99, "Park­
ing Requirements in Zoning Ordin­
ances." 

As of August 1954, the committee 
had isolated a total of 311 municipalities 
with ordinance provisions relating to 
the provision of parking space through 
the zoning mechanism. Although the 
requirements of all of the ordinances 
are summarized in the tables in Bul­
letin 99, this material does not, of 
course, supercede Bulletin 24, but 
should be looked upon merely as a sup­
plement to it. The committee hopes that 
Bulletin 24, together with Bulletin 99, 
will continue to be useful to the many 
municipalities which, in increasing 
numbers, find themselves concerned 
with this problem. 



Bringing Zoning up to the Automobile Era 
H U G H R . POMEROY, Director 

Department of Planning, Westchester County, 
New York 

• IN a period in which zoning practice 
is undergoing an advance second in ex­
tent only to that by which, nearly forty 
years ago, it emerged from largely frag­
mentary regulation of nuisances and 
became comprehensive districting, it is 
difficult to do more than report what is 
happening. Much of this paper, there­
fore, may be said to consist of reiterat­
ing the established and elucidating the 
obvious. Beyond this, it will endeavor 
to discuss some zoning ideas that may 
sound completely unacceptable at this 
time but that may, in the long run, 
prove to be the key to the way to salva­
tion, in a day in which we have actually 
only begun to realize the automobile is 
not a passing fancy and in which hard 
realization must be accompanied by an 
understanding that the automobile may 
be only a transitional device of trans­
portation. 

Let us first deal with the established 
and with the obvious. 

The established, so far as consider­
able if not general acceptance is con­
cerned, is that among the zoning re­
quirements of space accompanying par­
ticular land uses must be included pro­
vision of the space for the accommoda­
tion of the motor vehicles without which 
such land uses could not be conducted 
either efliciently, per se, or satisfactor­
ily as a part of the land-use composite 
of the community. We are, of course, 
talking about the provision of off-street 
automobile-parking space and space for 
the loading and unloading of goods in 
connection with various land uses. It 
is not necessary to talk to this group 

about the requirement of such provision 
under zoning. The compilations and 
analyses by David R. Levin, of the 
Bureau of Public Roads; by the Eno 
Foundation; by the American Society 
of Planning Officials; and by others 
have amassed a storehouse of informa­
tion of great value. The general public 
has become sensitive to the parking 
problem. Public sensitivity is usually 
the precurser and the goad of official 
planning action, which is traditionally 
timid and largely retrospective. So 
acute has this sensitivity become that 
it is not likely that a new zoning plan 
or the revision of an existing one will 
be undertaken anywhere in the country 
from now on without the inclusion of 
some requirement with respect to off-
street-parking space. 

Such requirements range all the way 
from a prototype consisting of the re­
quired provision of off-street-parking 
space for intensive traffic generators, 
e.g., theaters, sports arenas, to compre­
hensive requirements with respect to 
all land uses. The former are consistent 
with the forerunners of zoning that did 
no more than exclude acute nuisances 
from residential districts, and no more 
than this analogy can be claimed for 
them. 

The latter the comprehensive ap­
proach to the problem, is exemplified 
in the provisions of the new zoning or­
dinance of Garden City, Long Island, 
New York. This ordinance first enun­
ciates a municipal policy with respect 
to off-street parking and then imple­
ments the policy by specific require-

40 
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ments. The statement of policy begins 
by relying on the statutory purposes 
and considerations of zoning, and is set 
forth in the following language: 

The Board of Trustees* hereby finds and de­
termines that in order to lessen con r̂estion in 
the streets, protect the public safety by pre­
venting undue hazard to vehicular and pedes­
trian traffic, serve the public convenience, and 
aid in bringing about the most-appropriate use 
of land, it is necessary that space be provided 
for the safe and convenient off-street parking 
of all motor vehicles used in connection with 
all the uses of land and buildings in the village. 
In furtherance of this purpose it is hereby de­
clared to be the policy of the village (a) that 
for residential and institutional uses and uses 
involving public assembly such space shall be 
provided in connection with and appurtenant 
to such uses and (b) that for commercial and 
industrial uses such space shall be provided 
in municipal parking fields to an extent that is 
consistent with sound municipal economy, and 
that space that is needed in accordance with 
the aforesaid purpose in addition to that that 
is contained in such fields shall be provided in 
connection with and appurtenant to the es­
tablishment or enlargement of the uses needing 
the same. 

Then follows language that is prefac-
tory to the explanation of the methods 
used in implementation of the policy: 

The requirements as to off-street parking 
space that are specified in the schedule con­
tained in Article V have been devised in con­
formity with the aforesaid policy of the village 
and for the following reasons. 

The regulations for residential dis­
tricts are in the form of a specific form­
ula, the explanation of which is as 
follows: 

The requirements with respect to off-street 
parking space for dwellings are specified in 
terms of the relation of the required space to 
numbers of dwelling units in order to assure 
the provision of adequate and convenient space 
for the motor vehicle used by the occupants 
of such dwellings and visitors thereto. 

The specified requirements for one-
family dwellings call for one space per 
lot, with provisions as to the nature 
and location thereof: (1) either com­
pletely enclosed or completely unen-

> The governing body of the village. 
'The schedule contains the regulations for the various 

districts established by the ordinance. 

closed and (2) located in the rear yard 
only, unless provided in a garage in­
tegral with the dwelling; and for other 
than one-family dwellings I14 spaces 
per dwelling unit, thus providing off-
street space for visitors, as well as for 
patrons of professional offices permitted 
in apartment buildings. 

The regulations for institutional uses 
and uses involving public assembly, 
whether requiring special permits from 
the Board of Appeals or permitted as 
a matter of right, are as follows: 

The requirements with respect to off-street 
parking space for institutional uses and uses 
involving public assembly provide that the re­
quired amount of such space shall be deter­
mined by the Board of Appeals, with the advice 
of the Superintendent of Public Works, in 
order to permit consideration of the type, size, 
nature of operation, location, and site plan of 
each use as a means of ascertaining the 
amount of space that will be adequate to serve 
the same. 

The foregoing method was selected 
in preference to formulas relating the 
required parking space to floor area, 
number of seats, number of beds, etc., 
because of the feeling that inflexible 
formulas might not fit the circumstances 
of particular cases. The administration 
of the government of Garden City is of 
exceptional capability and the exercise 
of the functions of the board of appeals 
of the village is characterized by a 
competence of the highest order. In the 
absence of such a favorable situation, 
there might well be a question as to 
whether the disabilities of an inflexible 
schedule of requirements are greater or 
less than possible lack of skill and con­
sistency on the part of a board of ap­
peals. I f statutory or other controlling 
authority permits, consideration might 
be given to delegating to the planning 
board the determination of required 
space in particular cases. 

With respect to commercial and in­
dustrial uses, the new Garden City or­
dinance relates the zoning requirements 
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to the municipal program of provision 
of parking fields. The village properly 
recognizes that in a central business 
district, off-street parking must, in the 
main, be provided by common action, 
i.e., by the municipality itself. In pur­
suance of this policy, the village, with 
a population of about 17,500, now has 
effective parking spaces in municipal 
fields for about 1,800 vehicles and owns 
land that, upon improvement, will pro­
vide for about 2,000 more. Even with 
this unusually competent municipal 
parking field program, the village is de­
termined to implement its stated policy 
of assuring off-street space for the park­
ing of all vehicles in connection with 
all land uses in the village, and con­
sequently lodges in the board of trustees 
(the governing body) the determination 
of the space required in each case, ex­
plaining this as follows: 

The requirements with respect to off-street 
parking space for commercial and industrial 
uses provide that the required amount of such 
space be determined by the Board of Trustees 
in order to permit consideration of the type, 
size, nature of operation, location, and site 
plan of each use in relation to parking space 
conveniently available in municipal parking 
fields so as to determine what amount of park­
ing space, if any, shall be provided directly in 
connection with the use under consideration 
and what amount, if any, should be added to 
the capacity of municipal parking fields. 

Such a fixing of administrative dis­
cretion in the legislative body would be 
of questionable wisdom in a large muni­
cipality. It should be remembered, how­
ever, that in the entire country there 
are less than 500 municipalities with 
populations of over 10,000, while there 
are more than 16,000 of less than this 
size, of which more than half have 
populations of less than 1,000. 

In any event, if the zoning require­
ment of off-street parking space is to 
be linked with a municipal program of 
off-street parking, administrative de­
termination of the amount of off-street 
space to be provided privately should be 

lodged in, or should be in direct and ef­
fective appurtenance to, the body having 
jurisdiction over the municipal pro­
gram. 

It should be observed here that any 
such delegation of administrative au­
thority, to whomever it is assigned, 
must be subject to the application of 
appropriate standards. In the Garden 
City ordinance such standards are found 
primarily in the aforesaid basic state­
ment of policy and, with respect to 
determination by the board of appeals, 
in the provision that said board shall 
have power to take the following action: 

(a) with the advice of the Superintendent 
of Public Works, determine the amount of off-
street parking space required for certain uses 
as provided in the schedule contained in Ar­
ticle V . . . (b) subject to the approval of said 
Superintendent, determine the design of such 
places and the means of ingress and egress 
for the same; and (c) require such screening 
of such places as the Board may deem to be 
necessary in order to prevent detriment to 
neighboring property or annoyance to the oc­
cupants thereof. 

The foregoing provision exemplifies 
an important procedure in planning ad­
ministration: interdepartmental coor­
dination. If the function of planning in 
a particular municipality is confined to 
the planning board alone, that munici­
pality is not doing effective planning. 
Planning in a municipality is essenti­
ally a function of the legislative and 
administrative arms of government, to 
which the planning board itself is only 
advisory. When any administrative au­
thority is devolved on the planning 
board, or on the board of appeals in its 
exercise of original jurisdiction,* provis­
ion should be made for proper coordina­
tion with the governmental functions 
having primary operating authority. 

The provisions of the new Garden 
City ordinance with respect to off-street 

'•As distinguished from its appellate functions of (1) 
deciding questions of interpretation on appeal and (2) 
crrantinK adjustments in cases of unusual conditions, by 
reason of which the strict application of a particular 
provision of the zonintr ordinance would result in "prac­
tical difficulty or unnecessary hardship." 
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loading'-and-unloading space parallel the 
foreg-oing requirements as to parking 
space. In residential districts the load-
ing-and-unloading space may be identi­
cal with the required parking space, 
while the determination with respect 
to other uses is made in individual cases. 
Again, such intimate requirements 
would not operate satisfactorily in a 
city of great size; but, still again, we 
are talking about the overwhelming 
majority of all municipalities in the 
country. 

Still dealing with what may be re­
garded as established, we may report 
that zoning consistent with the require­
ments of the automobile era is not only 
concerned with the provision of off-
street-parking and loading-and-unload-
ing space but with access to it. The 
problem is not difficult in one-family 
residential districts, in which access is 
had by a driveway to parking space 
customarily permitted only in the rear 
yard or in a garage attached to the 
dwelling. Provisions applying to other 
means of access, such as that the door 
of a garage opening on an alley shall 
not be nearer than a specified distance, 
say 15 feet, to the center of the alley, 
are too simple to require attention in 
this paper. 

The problem is more complicated in 
multi-family districts and in business 
and industrial districts. Formulas such 
as those relating to distance of drive­
ways from street intersections are fair­
ly obvious. Beyond such requirements 
as these, however, formulas must give 
way to administrative discretion in 
passing on site layout. 

Even if a formula is used as a basis 
for the requirement of off-street park­
ing space for institutional, business, and 
industrial uses, this should be supple­
mented by the delegation of (1) ad­
ministrative authority, preferably to 
the official responsible for street safety. 

with respect to the location of drive­
ways giving access to parking space 
(this authority can usually be exercised 
through standard rules) and (2) ad­
ministrative authority, preferably to the 
planning board, or to the board of ap­
peals with the advice of the planning 
board, with respect to the site layout 
of developments involving groups of 
buildings. 

The latter authority should specifi­
cally be applicable to (1) the location of 
both required and any additional off-
street spaces for parking and for load­
ing and unloading and (2) the location, 
width, and other characteristics of 
driveways giving access thereto. 

In the vein in which this paper be­
gan, we have now proceeded from the 
established to what should be the ob­
vious. Here we are not dealing with 
the automobile as an isolated phenom­
enon but as one of the dynamics of pat­
terns of community development in our 
own day. 

It certainly should be clear that the 
era of the automobile calls for systems 
of functionally differentiated streets. 

The basic functional differentiation 
is between streets used primarily for 
access to abutting land and those used 
(1) additionally, or (2) primarily, or 
(3) exclusively for the movement of 
traflSc other than that directly destined 
to abutting land. Within the foregoing 
description lies the whole range of traf­
fic rights-of-way, from cul-de-sac streets 
serving only for access to half a dozen 
or so abutting lots to great freeways 
and parkways with no direct service 
relation to adjacent land. Such differ­
entiation can be achieved in the basic 
planning of areas of new development, 
i.e., areas in which "acreage" is given 
an urban pattern through subdivision or 
other intensification of use. 

In areas in which development has 
already taken place, i.e., in areas pre-
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viously subdivided from an acreage 
status to a town lot layout, it will us­
ually be found that the rights-of-way, 
so far as their physical characteristics 
are concerned, are either functionally 
undifferentiated or are differentiated in 
inconclusive degree. The true basis of 
functional differentiation is not width 
but the degree of intimacy between the 
traffic way and abutting land use, rang­
ing from close proximity in the case of 
exclusively access streets to separation 
by spacious insulating landscaping in 
the case of great primary traffic thor­
oughfares. 

With respect to previously established 
land-development patterns, zoning can 
be little more than a palliative, but it 
is a tremendously potent one. With 
limited retroactive exception, zoning ap­
plies only to prospective uses. For these, 
it should apply setbacks, i.e., front-yard 
requirements, in relation to the traffic 
function of the street. This can be de­
termined by the status of the street, if 
this be an appropriate basis of distinc­
tion, such as with respect to whether or 
not it is a county road or a state high­
way, for example, or preferably, with 
respect to its designation on an estab­
lished plan of thoroughfares as part of 
an overall master plan of the commu­
nity. 

Such a varied application of front-
yard requirements in a zoning district 
of a particular classification does not 
violate the customary statutory require­
ment that the regulations for each class 
of district shall be uniform. This statu­
tory requirement does not mean that 
the regulations in a particular district 
classification shall be identical for all 
lots but that the rules shall be uniform. 
Front-yard requirements, then, applied 
differentially with respect to streets of 
various statuses, are entirely within the 
uniformity rule of the statute. 

It can be said, as a general guide, that 

zoning regulations applied to existing 
thoroughfares should seek to apply 
front-yard-depth requirements (i.e., set­
backs) with increasing severity in rela­
tion to greater existing and potential 
traffic importance of the particular 
thoroughfare. With respect to residen­
tial development, space serves as an in­
sulator, insofar as it can, between the 
serenity of residential occupancy of the 
land and characteristics of traffic that 
are in conflict therewith. For commer­
cial development, space contributes to­
ward necessary provision for off-street 
parking and facility in the provision of 
access thereto. 

Zoning can markedly affect the qual­
ity and appearance of land development 
along thoroughfares of the traditional 
pattern, i.e., with the abutting land 
having direct access to the roadway. 
The use of the land abutting a thorough­
fare should, of course, be subject to reg­
ulations appropriate to the general 
neighborhood area. 

Given adequate control of access, 
there is no roadside problem with the 
residential use of adjacent land. When 
it comes to roadside commercial or in­
dustrial development, however, the nor­
mal use of land in relation to the general 
developmental pattern of the neighbor­
hood becomes subject to the show-win­
dow impact of its situation adjacent to 
a corridor of moving traffic. If signs 
on an adjacent permitted use have the 
purpose of identifying the use, and do 
so with restraint, well and good: If the 
use is permitted, it has the right of 
identification. As has been well estab­
lished in numerous court decisions, how­
ever, signs beyond such an identifica­
tion purpose are in a different class; 
they are, in effect, a use of the highway 
rather than of the land on which they 
are situated. The following principles 
may be regarded as established: 

1. Roadside signs having a purpose 
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other than the identification of per­
mitted places of business are a separate 
form of business use and may be dis­
tinguished from identification signs 
and, by reason of their own peculiar 
characteristics, from all other forms of 
roadside business and may be regulated 
as such. 

2. The zoning principle of classifica­
tion of uses may be applied as among 
various types of business uses that may 
seek roadside locations, so as to permit 
those that are appropriate to the par­
ticular situation and to prohibit all 
others, 

3. The show-window nature of the 
roadside justifies more-severe regula­
tion of the nature and the appearance 
of roadside uses than might be justified 
with respect to the same or similar uses 
otherwise situated. 

These principles call for (1) the limi­
tation of roadside uses to those that 
are appropriate to the particular situa­
tion, whether residential, limited busi­
ness, general business, or other; (2) 
stringent regulation of roadside adver­
tising, either on permitted places of 
business or, particularly, apart there­
from, with complete prohibition of the 
latter indicated for all but concentrated 
business districts of high intensity; and 
(3) regulation of the appearance of 
roadside buildings, ordinarily calling 
for the exercise of administrative au­
thority in passing on the design of pro­
posed buildings and alterations thereof. 

The foregoing principles, and that of 
greater setback of buildings in relation 
to the intensity of function of the thor­
oughfare, should be applied to existing 
general patterns of development, so far 
as possible. Their more effective appli­
cation, however, comes in relation to 
new development. Here then should be 
the closest correlation of zoning meas­
ures, i.e., regulation of the nature and 

intensity of land use, with those relat­
ing to subdivision layout. 

It should be axiomatic that, just as it 
can no longer be said, "A street is a 
street is a street," the layout of land de­
velopment should be in accord with the 
intended use. Apparently, however, this 
principle must be reiterated. It may be 
that we shall not again see the land ped­
dler's almost unbelievable sign in the 
boom days of the 20's in the Los Angeles 
area: "Home or oil— ŷou win," and cer­
tainly not the nearby one the prophecy 
of which was realized all too soon with 
unexpected grimness: "Buy now; real­
ize later." But last week I heard a 
so-called developer who was submitting 
a subdivision plat say that if he couldn't 
sell certain highway frontage lots for 
business purposes, he would build 
houses on them, in the naive assumption 
that the layouts of business and resi­
dential developments could be the same. 

The automobile is not the basic reason 
why respective site layouts for residen­
tial and business use can not be the 
same. But, by reason of the conflict 
between traffic use of a thoroughfare 
and directly contiguous use of land, for 
whatever purpose, and by reason of the 
need for space for off-street parking for 
any land use, which conflicts and which 
needs apply with great difference as 
between residential and commercial de­
velopment, the automobile has accentu­
ated the necessity for adequate site 
planning for land development. 

Newer ventures in zoning have been 
seeking to devise appropriate regula­
tions for land-area design, as distin­
guished from lot-by-lot requirements. 
Among the more forward looking of 
these are the provisions of the zoning 
ordinance of the Town of Cortlandt,* 

< The Town of Cortlandt ia situated in the north­
westerly corner of Westchester County. Its longer dimen-
bion extends for an overall distance of about 11 miles 
alons the Hudson River (except for the City of Peekskill, 
surrounded on three sides by the town), beginnins at a 
distance of about 33 miles from Grand Central Station in 
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in Westchester County, New York. That 
ordinance includes the customary lot-
by-lot regulations applicable to areas 
previously laid out in traditional design. 
But it also prescribes site-planning reg­
ulations that are applicable to parcels 
of not less than a specified size in any 
residential district and to any develop­
ment in certain specified business and 
industrial districts. 

As to residential development the 
ordinance provides: 

The regulations applying to planned resi­
dential development in R districts are intended 
to permit flexibility in land areas design and 
dwelling types, within the general pattern of 
land use and population density of such R 
districts, for the purpose of bringing about 
arrangements of buildings and open spaces 
that will contribute to the desirability of liv­
ing environment of the dwellings included in 
such planned development with respect to day­
light, sunlight, air, privacy, choice of dwelling 
types, and general amenity. 

Any parcel of land in one ownership and 
having an area of not less than 15 acres may 
be used for planned residential development, 
including dwellings of any type, in accordance 
with a site plan approved by the planning 
board in accordance with the same procedure 
as that specified by law for the approval of 
subdivision plats, and subject to the following 
conditions. 

Then follow the specific regulations. 
These include certain overall require­
ments as to density, minimum distance 
between buildings, required open space, 
and some other matters, within which 
wide latitude in site layout is permitted. 
There is no specified height limit, this 
being left to the design of the particular 
site plan. 

The foregoing applies in any residen­
tial district. Site planning for commer­
cial development is provided in a speci­
fic classification, that of a Designed 
Shopping District (designated as C-D). 
For such districts the ordinance pro­
vides : 

The regulations for C-D districts are in­
tended to provide a means for the establish-
New York. The unincorporated territory of the town 
(excluding the villages of Buchanan and Croton-on-
Hudson) has an area of 34 50 sq mi and a population 
(1950) of 7,489 

ment of well-designed, efficient, and conven­
ient retail shopping centers as a normal 
part of the intensification of land use that is 
occurring and will continue to occur through­
out the town and infurtherance of the purposes 
set forth in Section 1, such centers to be es­
tablished from time to time by amendments of 
this ordinance consisting of changes in the 
boundaries of districts, in appropriate relation 
to residential and other development as it may 
occur. 

The same principle is used in the 
regulations for Designed Industrial 
Districts (M-D) as follows: 

The regulations for M-D districts are in­
tended to permit and encourage commercial 
and industrial development that will be so lo­
cated and designed as to constitute a harmoni­
ous and appropriate part of the physical de­
velopment of the town, contribute to the sound­
ness of the economic base of the town, and 
otherwise further the purposes set forth in 
Section 1, such districts to be established from 
time to time by amendments of this ordinance 
consisting of appropriate changes in the bound­
aries of districts. 

The following provisions require site 
plan approval in both C-D and M-D dis­
tricts, in addition to other regulations 
as to height and area: 

The location of main and accessory build­
ings on the site and in relation to one another, 
the traffic circulation features within the site, 
the height and bulk of buildings, the provision 
of off-street parking space, the provision of 
other open space on the site, and the display 
of signs shall . . . be in accordance with a site 
plan or plans or subsequent amendment there­
of, approved in any case by the planning board 
in accordance with the same procedure as that 
specified by law for approving subdivision 
plats. . . . In considering any site plan here­
under the planning board shall endeavor to 
assure safety and convenience of traffic move­
ment both within the area covered and in 
relation to access Streets, harmonious and 
beneficial relation among the buildings and 
uses in the area covered, and satisfactory and 
harmonious relation between such area and 
contiguous land and buildings and adjacent 
neighborhoods. 

The provisions of zoning regulations 
that relate to automobile parking and 
access thereto are important but only 
incidentally so with respect to the 
major thesis of this part of this paper. 
The important feature of such regula­
tions as those of the Town of Cortlandt 
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is the basic principle of land-area de­
sign, as appropriate to a day in which 
the automobile has required function­
ally differentiated street patterns and 
in which the latter call for land-develop­
ment layouts that, in turn, are function­
ally differentiated. Again, the latter 
arise primarily from a growing under­
standing of what may be called the or­
ganic structure of the community; the 
dynamics of the automobile have in­
sistently added a voice calling for such 
an understanding. 

Here, indeed, zoning begins to fulfill 
its task, as prescribed alike by statute 
and by common sense, of encouraging 
"the most-appropriate use of land 
throughout the municipality." In recog­
nition of this, the most-powerful plan­
ning purpose of zoning, the Cortlandt 
zoning ordinance sets forth the follow­
ing among its basic purposes: 

1. Guiding the future development of the 
town in accordance with a comprehensive plan 
of land use and population density that repre­
sents the most beneficial and convenient rela­
tionships among the residential, commercial, 
industrial, and recreational areas within the 
town, having regard to their suitability for the 
various uses appropriate to each of them and 
their potentiality for such uses, as indicated 
by existing conditions and trends in popula­
tion, in the direction and manner of the use 
of land, in building development, and in eco­
nomic activity. 

2. Preserving within the general framework 
of said comprehensive plan the maximum (a) 
opportunity for the exercise of private initia­
tive and choice in land and building and de­
velopment, (b) flexibility in the application 
of sound public policy relating to land and 
building development and (c) opportunity for 
adaptation to changing conditions and un­
foreseen events, all in full recognition of the 
fact that, in general, the territory of the town 
is now lightly developed, but is undergoing 
gradual intensification of land use in response 
to developmental forces both operating within 
the town and exerting an influence on the town 
as a part of the larger community of West­
chester County and of the New York metro­
politan area. . . . 

6. Aiding in bringing about the most bene­
ficial relation between the uses of land and 
buildings and the movement of traffic through 
and the circulation of traffic within the town, 
having particular regard to the avoidance of 

congestion in the highways, streets, and roads 
in the town and the provision of safe and 
convenient traffic access appropriate to the 
various uses of land and buildings throughout 
the town. . . . 

Here we come to the first jumping-
off place in this paper. How simple were 
the days in which zoning felt itself lim­
ited to the prevention of obvious abuses 
—the traditional glue factory in a resi­
dence district. (In 31 years of planning 
practice I have never yet run onto a 
single example of a glue factory in a 
residential district, but the dismal pros­
pect is still used as a horrible example 
by bright-eyed novices in zoning.) Who 
can decide the basic issues involved in 
the foregoing statement of planning 
purpose in the Cortlandt zoning ordin­
ance? A city, villag-e, borough, town, or 
township in the great New York metro­
politan area— t̂o use the most-complex 
multijurisdictional composite in the na­
tion, but only the most complex among 
hundreds, nay, thousands throughout 
the nation—has exclusive control of 
land use within its boundaries. 

The New York metropolitan area is 
divided among about 550 such local 
units of government, each enclosed 
within what the New Jersey Supreme 
Court, in a recent monumentally im­
portant decision,^ referred to as "ad­
ventitiously located boundaries." Such 
boundaries do not encompass logically 
separable units of the demographic and 
economic composite of the entire inter­
community area. Yet the final responsi­
bility for profoundly important decis­
ions as to land use is lodged in govern­
ments operating exclusively within such 
boundaries and under the compulsion of 
assuring that the costs of governmental 
services required by additional land 
uses will be balanced by tax revenues 
resulting therefrom. 

It doesn't make sense. 

= Duffcon Concrete Products, Inc. v Borough of CreskiU, 
1 N J . B09. 
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Conscious of the main focus of this 
paper, we may ask where the automo­
bile fits into all this. Again, the auto­
mobile is one factor among others. But 
it is one of the most-important factors 
determining the pattern of land use 
over a metropolitan, or intercommunity 
area. Gone are the days of centralized 
metropolitan development, with most of 
the intensive uses being located at 
or near the center and with gradu­
ally less-intensive development spread­
ing outward, primarily along routes of 
rail transportation. That pattern began 
to break up in the 1920's, when people 
in a metropolitan area, shod -with mo­
torized wheels, were freed from the 
necessity of residential location in close 
proximity to suburban rail lines. Now, 
throughout the country, we are in a 
period of major redistribution of much 
economic activity, in which economic 
forces operate widely throughout an 
area occupied by a population composite 
regardless of how it may be jurisdic-
tionally compartmentalized. 

Insofar as zoning adheres fairly 
closely to what already is, it may evi­
dence a considerable degree of consist­
ency over an intercommunity area, even 
though it is individually determined by 
the individual jurisdictional components 
of that area. But such apparent con­
sistency may be delusive. The impact 
of developmental forces is influenced by 
what already is, but it is certainly not 
confined to basic land-use patterns that 
reflect what has already happened and 
that, per se, can not forecast what is 
to come. When zoning moves beyond 
attempting to assure a degree of order­
liness in what is, it must look for guid­
ance not alone in what is likely to be 
but in conscious determination of what 
ought to be. 

Developmental forces seek to range 
fairly freely throughout a metropolitan 
area, facilitated by the even-more-freely 

ranging automobile. These develop­
mental forces, in their impact on land 
uses, are subject to drastic controls by 
a multiplicity of local governmental jur­
isdictions. The aggregate of the results 
of thesij controls, motivated by what 
seems important at the time to those in 
control at the time, and under the com­
pulsion of balancing the municipal econ­
omy within polical boundaries as they 
are and as they will almost inevitably 
remain, will not necessarily constitute 
a satisfactory land-use composite. 

There are basic elements of a land-use 
pattern for a metropolitan area— t̂he 
location of major industrial areas and 
a broad pattern of population density— 
that can not possibly be determined by 
the aggregate of rather minutely frag­
mentized local action but only by aggre­
gate action, i.e., by authority exercised 
by the aggregate of the local jurisdic­
tions involved. That authority might be 
lodged in some jurisdiction directly re­
sponsible to the people, but more prob­
ably in an overall representative coun­
cil, safeguarded against stalemate by 
provision for less-than-unanimous effec­
tuating decision. The growing import­
ance of the county in many metropolitan 
areas might lead to the lodging of basic 
authority in counties, with required co­
ordination among them. Where state 
boundaries intervene, action under in­
terstate compact would be required for 
other than voluntary coordination. The 
broad land-use plan resulting from such 
overall or aggregate action would serve 
as the basic pattern within which local 
zoning regulations could be devised by 
local authority in great variety of 
detail. 

Before considering the major chan­
nels of movement that a land-use com­
posite requires, it should be pointed out 
that whatever solution there may be to 
the traffic problem as now occurring, it 
does not lie alone in applying remedies 
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to thoroughfares themselves but also in 
measures designed to bring about sound 
basic land-use patterns. 

A pattern of land use is only part of 
the future community, the attainment 
of which zoning should seek to facilitate. 
There can be no land use, except a vege­
tative type that has long ceased to exist 
in our civilization, without extensive 
communication and movement. It is 
well recognized in zoning that specific 
land uses should be required to provide 
whatever space in addition to that in 
the streets that these land uses require 
—space in yards and now space for 
automobile parking and for loading and 
unloading. It is likewise recognized that 
land development through the process of 
subdivision should provide the space for 
movement that-such development re­
quires—both in new streets and in the 
widening, where necessary, of existing 
streets. 

That isn't all. It is also recognized, 
although not widely practiced, that all 
land development, even though not in­
volving the specific process of subdi­
viding, should respect the pattern of 
streets that the development of the com­
munity as a whole requires. This is ac­
complished in some states by the device 
of the official map and, in some others, 
by similar measures whereby future 
street lines are designated and all build­
ing is required to conform thereto. 

With the exception of a rare instance 
of provisions requiring respect for 
mapped streets, none of the foregoing 
measures was in existence a half cen­
tury ago, and their general use covers 
only a fraction of this period. 

A combination of three factors has 
brought about the beginning of effective 
application of the fact that no land is 
held in private ownership except on 
grant from the sovereign, the people, 
and that all land is held subject to what­
ever limitations the welfare of the sov­

ereign, the people, may require. The 
factors are: (1) a vast increase in the 
extent and complexity of urbanization; 
(2) the disappearance of the physical 
frontier and the general replacement of 
extensive opportunities for land ex­
ploitation by the necessity for reliance 
on investment capital, requiring long-
term security based on long-term qual­
ity in land development, and (3) the 
concurrent growth of recognized social 
responsibility. 

Up into this century this fact of 
sovereign ownership found expression 
only in the right of the people, through 
their government, to exercise eminent 
domain ("resumption of title" it is 
called in New Zealand) on the payment 
of compensation for whatever market 
value might exist for whatever the land 
might be used for, completely unre­
stricted as to use except for actually 
hazardous, noxious, or immoral pur­
poses. 

The mere statement of the foregoing 
is sufficient evidence of how far we have 
come since that concept was generally 
held. The rightful value of land is now 
recognized as being only that for the 
purpose for which it can be used under 
a comprehensive plan of limitation of 
use in the public interest. Whatever 
price may have been paid for land by 
the owner, whatever price he might ob­
tain for it in a free market, he has a 
right only to its value for a purpose 
permitted under comprehensive zoning 
limitations. 

The easy cliche that "land similarly 
situated must be similarly zoned" no 
longer has any semblance of the validity 
it was once thought to have. Parcels 
of land of similar physical character 
and similarly situated, per se, may be 
validly zoned for widely differing pur­
poses, with greatly differing resultant 
values. The only clear right that an 
owner of land has, in the face of commu-
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nity need, would seem to be the right 
to the continuation of the use to which 
the land was put at the time the com­
munity imposed on its future use limita­
tions designed to serve the public wel­
fare. Even this right is being increas­
ingly recognized as not being unlimited 
but as existing only during whatever 
time is sufficient to amortize the invest­
ment in whatever improvements were 
made in connection with the use in 
question. 

The statement of the foregoing con­
siderations is a review of well-estab­
lished zoning principles. It is set forth 
here for the purpose of trying to iden­
tify clearly what property rights are 
possessed by the owners of land as 
against the public interest. The public 
interest is not limited merely to assur­
ing that particular land uses will not 
directly confiict with one another but 
extends broadly to the implementation 
of a comprehensive land-use plan. Such 
implementation, insofar as it consists 
of limitations on the use of land, must 
respect the actual rights of the owners 
but need do no more than this. It would 
seem, therefore, that land buying within 
the channels of movement required for 
the proper functioning of a comprehen­
sive land-use plan could be limited to 
the uses existing at the time of the 
imposition of the limitation, regardless 
of how land not so located may be zoned 
in accordance with such a plan. 

If such a limitation would appear to 
be beyond present acceptance (much as 
it was once thought that land-use con­
trols now imposed by zoning were be­
yond the limits of the police power and 
could be accomplished only under emi­
nent domain), it may be that the limita­
tion of use would now require some 
proceeding in eminent domain. Similar 
limitations, for the preservation of 
"greenbelts," were established in Brit­
ain by the purchase of "development 

rights" under the Town and Country 
Planning Act, an instrument of policies 
established as a result of studies made 
by governments both to the right and 
to the left in political philosophy. 

The formidability of such a device 
would exceed the need if we were talk­
ing about potential rights-of-way that 
were merely somewhat wider than or­
dinary highways. The need extends far 
beyond such an amplification, however. 
The freeway, turnpike, thruway, ex­
pressway, or whatever it may be called, 
is the type of thoroughfare now re­
garded as necessary to serve today's 
traffic needs. It is submitted that even 
these great routes, as they are now 
being planned and built, are doing little 
more than catch up with today's needs. 
They have the advantage of being sev­
ered from abutting land and more or 
less dissociated from systems of streets 
and thoroughfares existing as rights-of-
way of the traditional pattern. But, in 
the main, they still thread fairly tight 
courses through communities that have 
been, or may become, developed to a 
nonrural intensity of use. And, in the 
main, they are laid out as if their 
present basic design would serve for 
all time to come. 

In a day in which mankind has begun 
to unlock the fundamental storehouse of 
power of the universe itself, we can be 
certain only of one thing: the fallibility 
of our present predictions. We can not 
design communities and routes of travel 
and communication to serve them in ac­
cordance with what we do not yet know, 
and what we do not yet know will al­
ways lie ahead and will always render 
our best plans obsolete. The wisest 
thing that we can do is to try to keep 
out of the way of the future, and the 
only way in which we can begin to do 
this is to provide space—space that will 
be required in order to build over again, 
and again and again, all the major com-
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munity facilities that we are now build­
ing or may build in the future. 

In this concept, space for the chan­
nels of movement that are an integral 
part of any community composite must 
be ample beyond anything that we have 
yet thought to be necessary. Belts of 
open land up to 1,000 feet wide would 
probably permit whatever provision for 
movement that the future may require, 
without engaging in the repeated pro­
cess of tearing the community apart to 
overcome our earlier deficiencies. Such 
belts, too, would permit landscaping that 
would provide complete insulation for 
neighboring land development, rather 
than thin, planted strips that neither 
provide adequate protection nor can be 
maintained against even minor changes 
in existing construction. Furthermore, 
these belts would afford considerable 
space for the provision of local recrea­
tion areas. 

Impractical? The impracticality that 
we should fear most is that that relies 
too heavily on our own current wisdom 
and sells the future short. 

Zoning today can probably do no more 
than aid incidentally in implementing 

such concepts. Whatever it can accom­
plish in so doing or in any of the other 
applications discussed in this paper, 
either now or in the future, the degree 
of its effectiveness will depend in great 
part on the extent to which it is not 
used alone but as one of that array of 
interlocking measures and devices that 
the community should employ for the 
purpose of guiding development in ac­
cordance with policies that the commu­
nity has established. Whether these 
relate to the provision of facilities and 
services by the community itself or to 
the regulation of what is done privately 
to, with, and on the land, the automobile 
era calls for concepts and standards that 
are more than gradual adaptations of 
what has thus far been acceptable. 

True practicality in this regard calls 
for a release of our minds from the limi­
tations of what we have been accus­
tomed to consider as practical, so that 
creative thinking may point the way 
into the future beyond the negligible 
distance that can be charted with any 
degree of assurance by mere statistical 
prediction. 



Protection of Highways and Feeder Streets 
Through Subdivision Controls 

J . H . B E U S C H E R , Professor of Law, University of Wisconsin 

• ECONOMIC suffocation of our high­
ways is costly in human lives and dol­
lars. The time for vigorous coordinated 
action to cut these costs has long since 
come. 

There are those who would solve all 
problems of highway protection by us­
ing the power of eminent domain to 
purchase sufficiently broad rights-of-
way. This paper discusses a less-expen­
sive measure of police power. But sub­
division control is just one police-power 
tool; it needs to be integrated with 
others like zoning, limited-access laws, 
setback laws as such, official map laws, 
roadside obstruction laws and others, 
for effective results. 

SUBDIVISION CONTROL 

Subdivision control typically requires 
one who wishes to divide his land for 
sale or building development to have the 
land accurately surveyed and mapped 
and the map, usually called a "plat," 
approved by one or more official bodies 
before it can be publicly filed or recorded 
by the keeper of real-estate records. The 
number and kind of conditions that will 
be tied to the approval vary with the 
particular state enabling statute, the 
local ordinance, if any, and the efficiency 
and awareness of the public officials. 

WAYS I N W H I C H SUBDIVISION CONTROLS 
CAN B E USED B Y HIGHWAY OFFICIALS 
It is the thesis of this paper that 

some highway officials have not taken 
sufficient advantage of the subdivision-
control tool. When raw land is being 
platted for development, the power to 

approve or disapprove the plat can be 
used to (1) require permanent setbacks 
and planting strips; (2) assure access 
protection even on nonlimited-access 
highways; (3) assure space for off-
street parking; (4) control the angles 
at which side streets enter the main 
highway; and (5) assure adequate 
drainage, grading, and surfacing of 
streets within the subdivision. In addi­
tion, some have not been aware of the 
possibilities that this device offers for 
saving taxpayers a lot of money by re­
quiring the subdivider to dedicate free 
of charge right of way strips not only 
for new streets but also for the widen­
ing of existing roads. 

E X T E N T OF U S E OP SUBDIVISION CONTROLS 
The Municipal Yearbook for 195S re­

ports that of the 1,347 cities in the 
country with populations in excess of 
10,000 at least 509 have adopted com­
prehensive subdivision-control ordi­
nances governing the layout of streets, 
blocks, lots, and utilities. This is to be 
compared with 791 cities that have com­
prehensive zoning ordinances. Of these 
cities, 196 report that the counties in 
which they are located also have sub­
division control ordinances. All states 
except Vermont have some kind of 
enabling act for subdivision control, i 
Fourteen states are said to authorize ! 
subdivision controls out in the open 
country, either in all counties or just in 
those having more than a specified min­
imum number of inhabitants. There are 
several regional and city-county plan­
ning bodies with subdivision approval 
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authority, and at least three states 
(Michigan, New York, Wisconsin) re­
quire approval at the state level in some 
instances. 

There is a marked tendency for state 
legislatures to extend subdivision ap­
proval authority out beyond the city 
limits. In 1952, according to the Munici­
pal Yearbook, 143 cities had such extra­
territorial power for distances ranging 
from to 6 miles beyond the city 
boundaries, with 3 to 5 miles being the 
favorite distances. Zoning authority of 
cities is not usually extended in this 
way, so it becomes especially important 
to make fullest possible use of plat ap­
provals in these fringe areas, especially 

• for highway-protection purposes. Oth­
erwise highway and land-use planners 

' are likely to find structures built on 
newly platted lots right across proposed 
major thoroughfares or commercial de­
velopment choking existing highways. 
Incidentally, some cities now require 
subdividers of land in these fringe areas 
to impose restrictions on the land which 
limits the use of the new lots in much 
the way a zoning ordinance would limit 
them if one were in force. 

HOW INTENSIVE IS SUBDIVISION CONTROL ? 
There is an increasing tendency to 

require the subdivider to grade streets, 
or to grade and surface them, and to 

I install sidewalks, water mains, sanitary 
' and storm sewers, and to plant street 
[ trees. For example, of the 91 ordinances 
I adopted or extensively revised since 

1950, 41 require at least five and 51 at 
least four of the improvements just 

' listed. 
^ Today in many places in this country 

the following illustration would not be 
considered extreme. 

I Landowner Green wishes to divide 25 
acres of raw land on the fringe of a city 
for purposes of building development 
and sale. Here are some of the regula-

I tory hurdles he may be facing: 

Surveying and Mapping Requirements 
(1) A survey meeting high accuracy 

and detailed monumenting require­
ments; (2) a map drawn to elaborate 
specifications giving detailed informa­
tion about street and lot dimensions, 
location of monuments, etc.; and (3) the 
filing of this map with the county re­
corder or register of deeds, but only 
after it has been approved as indicated 
below; 

Community Planning Requirements 
Approval of the map by one or more 

public bodies (I can think of a situation 
in Wisconsin where eight approvals 
from as many governmental units must 
be obtained). The public approval is 
forthcoming we will assume only if the 
officials are satisfied that: (1) the sub­
division layout, street pattern, street 
widths, and lot size meet the require­
ments of the community's master plan, 
official street map, zoning ordinance or 
official judgment as applied in the par­
ticular subdivision; (2) 20 to 25 percent 
of the land has been given to the public 
for streets and perhaps an additional 
10 percent for park, playground, or 
school purposes; (3) sanitary and storm 
sewers, water mains, sidewalks, electric 
and gas utilities, street lighting and 
street signs have been installed or their 
installation guaranteed by deposit of a 
surety bond or cash; (4) drainage has 
been adequately provided for and that 
none of the lots are too low for human 
habitation; (5) adequate land for off-
street parking has been provided; (6) 
the land has been restricted with deed 
restrictions to protect the area until a 
zoning ordinance has been adopted or 
to give additional protections not pos­
sible under an existing zoning ordi­
nance; (7) building lines, often called 
setbacks, are satisfactory and adequate 
service streets and planting strips have 
been provided to protect a state high-
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way; (8) a strip along the abutting 
state highway has been dedicated for 
future widening purposes; and (9) all 
real estate taxes and special assessments 
have been paid. 

This is not a complete list and it ig­
nores the fact that the landowner may 
have to meet additional conditions, par­
ticularly as to deed restrictions and 
layout in order to get site approval from 
the Federal Housing Administration so 
that the lots or houses can be eligible 
for F H A mortgage insurance. 

BACKGROUND AND HISTORY OF 
SUBDIVISION CONTROLS 

Whence comes this kind of intensive 
regulation in midcentury America? 
Very early in our history legislatures 
passed measures intended to assure ac­
curate maps of subdivisions and to com­
pel the public recording or filing of these 
maps so that the boundaries of lots could 
be easily ascertained. Another type of 
early subdivision control was exercised 
through the adoption of official maps of 
existing and projected streets setting 
building lines. Then anyone who built 
beyond the established line took the risk 
that he would not be compensated for 
his structure in case of later eminent 
domain proceedings. Such maps were 
prepared for New York City, the Village 
of Brooklyn, and Baltimore under the 
impetus given city planning by L ' E n -
fant's plan for our national capital. 
Pennsylvania cities used the device even 
before L'Enfant's day. At first courts 
were friendly to official map statutes, 
but by 1920 only the Pennsylvania and 
Connecticut courts were sustaining 
them. Since the Euclid case upheld zon­
ing in 1926, it is common to accomplish 
such setback control directly through 
the zoning power. 

A few states began providing for mu­
nicipal approval of subdivision plats in 

the 1870's, usually without setting up 
any approval standards. At the same 
time Uncle Sam was permitting the 
laying out of literally hundreds of town-
sites on the public domain without any 
quality requirements. 

Subdivision boom followed subdivi­
sion boom with the land developers able 
in most places to get away with murder 
—and murder the permanent land-use 
pattern of thousands of communities 
many of them did. The boom that finally 
busted free-and-easy subdividing wide 
open was that of the early 1920's. Sud­
denly the consequences of excessive and 
poorly planned subdivisions in terms of 
municipal costs, blighted neighborhoods, 
disillusioned homebuilders, narrow, in­
adequate streets that didn't mesh with 
older streets, became evident to many 
of our public officials. Several excellent 
studies in the late 20's and early 30's 
helped make us all aware of what had 
been happening on the fringes of most 
of our American cities. For example, 
Ernest Fisher reported in 1923 that for 
the metropolitan region of Grand Rap­
ids, Michigan, with a population of less 
than 22,000, the total investment in va­
cant lots and public improvements for 
these lots was in excess of $26 million. 
(Fisher, Ernest M., Land Subdividing 
and Rate of Utilization (1932). 

Now we have come a long way since 
the California Real Estate Association 
reported in 1928 that "out of the 48 
states investigated, the committee found 
frank recognition of subdivision control 
only in . . . Michigan, New York, Ohio, 
Wisconsin, and Texas, and Maryland so 
far as the Washington metropolitan dis­
trict is concerned." (Rush, Guy M., and 
Holbrook, Sumner W., "Subdivision 
Control Methods—A Nation Wide Sur­
vey," National Real Estate Journal, 
July 23, 1928, pp. 42-45) 
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STATE ENABLING ACTS AND MUNICIPAL 
ACTION 

As already indicated, today all states 
except Vermont have some kind of a 
subdivision statute on the books. An 
excellent note in 28 Indiana Law Jour­
nal 544 (1951') indicates that in 16 
states the enabling authority extends to 
the street pattern only. In the other 
states one is met by a confusing diver­
sity of enabling authority empowering 
local communities to impose a variety 
of quality controls as a condition to plat 
approval. Sometimes these statutes re­
quire the municipalities to control the 
subdividing of land, sometimes they 
merely permit such control. Often be­
fore subdivision controls can be im­
posed, the state statute requires that a 
community master plan first be adopted. 
Technically, of course, a city, village, 
county, town, or township has no more 
subdivision power than is delegated to 
it by the particular state legislature. 

But it is one of the peculiarities of 
regulation in this field that communi­
ties sometimes extensively control land 
developers without benefit either of en­
abling authority or comprehensive or­
dinances under them. Thus, the 1953 
edition of Municipal Yearbook shows 
that at least 59 cities, which had no 
comprehensive subdivision ordinances 
in force, nevertheless require subdivid-
ers to install one or more major im­
provements. In a recent survey we 
made in Wisconsin, w.e found that of 
the 30 cities checked, only six had sub­
division-control ordinances. Yet all un­
der a mandate in the state enabling 
statute were presuming to check and 
approve, or disapprove, subdivision 
plats. A city may say to a developer, 
"All right, if you want us to take over 
the streets of your development and 
maintain them, or if you want us to 
extend water and sewer or other mu­

nicipal services, then meet the follow­
ing conditions—one through eighteen." 

HOW HAVE SUBDIVISION CONTROLS 
FAIRED IN THE COURTS? 

Unlike zoning, which affects numer­
ous landowners at once, subdivision 
controls affect only the relatively few 
who desire to divide their land for sale 
or building development. Besides, the 
subdivider often finds it imperative to 
keep the good will of municipal officials 
for later developments. Or the expense 
of meeting the publicly imposed re­
quirements can be passed on to the 
buyer of the lot or house. In any event 
there have been, as compared with zon­
ing, a mere handful of subdivision con­
trol cases in the appellate courts. Most 
of them are summarized in two notes: 
11 A L R (2d) 524 (1950) and 65 Harv­
ard Law Review 1226 (1952). See also 
Melli, Marygold, Subdivision Control in 
Wisconsin, 1953 Wisconsin Law Review 
389, 397. 

By and large American judges have 
been friendly to subdivision controls, 
though occasionally a municipal action 
has been annuled as going beyond the 
power delegated by the state enabling 
statute. These controls have been up­
held on a variety of grounds, the most 
important of which I shall now try to 
summarize. The older cases placed con­
siderable reliance upon the state's pow­
er to condition the filing or recordation 
of the subdivision plat in the pubic rec­
ords. Several other cases have urged 
the community's power to condition its 
acceptance of the dedication of streets 
or other public open spaces. Ridden to 
its logical extreme, each of these rea­
sons means that any condition imposed 
for recordation or acceptance of a dedi­
cation, no matter how unreasonable, 
would be upheld. That the courts would 
ever go that far is most improbable. 
Rather, the more-recent cases make it 
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more and more evident that the basic 
police-power limitation of reasonable­
ness applies in this area of regulation 
as in zoning and other regulatory fields. 
In fact, it is becoming evident that the 
true basis for subdivision control is the 
same as for zoning: the state's power to 
regulate in the interests of public 
health, morals, safety, general welfare, 
amenities, finances. 

Cases have upheld as reasonable, re­
quirements that streets be much wider 
than the adjoining portions of the same 
streets, that park areas be dedicated, 
that land be dedicated to widen abutting 
streets, that improvements such as 
grading of streets and installation of 
utilities be made, that a bond be filed 
to guarantee improvements, and that 
fees be paid to cover the cost of exam-
ing and checking the plat. Three of 
these cases relating to widening abut­
ting streets will be summarized later. 

But the courts still have a long way 
to go to establish, by the gradual proc­
ess of judicial decision, specific formulas 
by which to determine which conditions 
required of the subdivider are reason­
able and which are not. How much 
land is it reasonable to require the sub-
divider to dedicate for streets or other 
public open spaces? Suppose it is pro­
posed to run a 204-foot superhighway 
through the plat. Is it reasonable to 
insist that he give all this land for 
nothing? How far can the community 
go in imposing its ideas about layout? 
Is it reasonable to insist on dedication 
for playgrounds, parks, and school 
grounds? What if a small sewer main 
would adequately serve the new neigh­
borhood viewed alone, but the city is in­
sisting upon the installation of a much-
larger main to take care of future de­
velopment farther out? How much land 
is it reasonable to demand for future 
widening of abutting streets or high­

ways? These and many other questions 
have not been precisely answered by the 
courts. 

EFFECTIVE USE OF SUBDIVISION CONTROLS 
BY HIGHWAY OFFICIALS 

Now how can highway people make 
more effective use of the subdivision 
control tools? Let me try to approach 
an answer to this question first by refer­
ring to three state-supreme-court cases: 
one from Arkansas, another from Cali­
fornia, and a third from Michigan. 
Then I would like to make specific ref­
erence to what highway officials are do­
ing in this field of subdivision controls 
in Michigan and Wisconsin. Finally I'll 
conclude with a couple of suggestions 
that have occurred to me, making par­
ticular reference to vexing problems of 
so-called metes-and-bounds real-estate 
transfers. 

The Arkansas case Newton v. Ameri­
can Securities Co., 201 Ark. 943, 148 
S.W. (2d) 311 (1941), goes like this: A 
landowner wanted to subdivide some 
land which abutted on two county roads, 
one to the west and the other to the 
south. One of the two roads was an 
important connecting road between US 
70 and US 167; the other was an im­
portant farm-to-market road. The coun­
ty planning commission refused to ap­
prove the proposed plat unless the land 
owner dedicated a 10-foot strip along i/l. 
mile of each of these county roads so as 
to permit an ultimate widening from a 
present 40-foot width to an ultimate 60-
foot width according to the county's 
master plan. The Arkansas Supreme 
Court said there was nothing arbitrary 
about the requirements. 

The California case Ayres v. Los An­
geles, 34 Cal. (2d) 31, 207 P. (2d) 1, 
11 A L R (2d) 503 (1949), is even more 
instructive. Upheld for a 13-acre sub­
division were conditions that a 10-foot 
strip, 2,400 feet along an important 
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traffic artery, be dedicated; that an addi-
I tional 10-foot strip along this same 

street be reserved for trees and shrubs 
to assure lack of access to the artery; 
that an 80-foot rather than a 60-foot 
width be dedicated for a new street 
crossing to the subdivision; and that a 
triangular-shaped parcel 12^2 by 75 
feet be dedicated to eliminate a traffic 
hazard. Possibly this case sets a mod­
ern trend in upholding these conditions, 
even though they were not expressly 
authorized in the state enabling statute 

I or the local ordinance. The court held 
such conditions are valid so long as not 
inconsistent with either the state act or 
the local ordinance and so long as rea­
sonably required by the subdivision 
type, local planning, and traffic condi­
tions. 

The Michigan case Ridgefill Land Co. 
V. Detroit, 241 Mich. 468, 217 N.W. 58 
(1928), is the earliest of the three. 
Here Detroit's master plan contem­
plated an 86-foot width for Pembroke 
Avenue on the north of the proposed 

[ subdivision and 120 feet for Livernois 
Avenue on the east. The subdivider re­
fused to dedicate half of each of these 
proposed widths and, instead, offered 

1 only 33 feet on each street. The court 
upheld the city's insistence that the 
dedications meet half the master-plan 
widths. In short, here is strong judicial 
authority for requiring dedications or 
easements to protect or permit the wid-

I ening of existing highway abutting the 
subdivision. As already indicated, there 
is also authority upholding requirements 

I of street dedications, street grading and 
surfacing, and setbacks within the sub-

I division as such. 

I SUBDIVISION CONTROL BY HIGHWAY 
' OFFICIALS IN MICHIGAN AND WISCONSIN 
I 

Now we turn to the experience of 
' Michigan and Wisconsin highway offi-
1 cials. Under Michigan's plat act, county 

road commissioners must approve all 
plats of lands outside incorporated vil­
lages and cities. These commissioners 
may require that all streets, alleys, and 
private roads in the subdivision be sur­
faced with gravel, slag, crushed stone, 
or other suitable material at least 6 
inches thick and that there be proper 
drainage, bridges, and culverts. In the 
May 1953 issue of Highways and By­
ways of the Michigan County Road As­
sociation you will find statements by six 
county road engineers from as many 
counties, both urban and rural, about 
the actual operation of this law. These 
statements are worth attention, because 
they demonstrate that, at least in most 
of the counties reporting, subdivision 
streets are pretty adequately built be­
fore they are accepted into the county 
road system, thus reducing maintenance 
costs. 

At the state level in Michigan, the 
highway commissioner must approve all 
plats which include land on state trunk-
line or federal aid roads. The commis­
sioner may require widths and locations 
as shown by plans on file; adequate pro­
vision for traffic safety in laying out 
drives which enter state trunk or fed­
eral-aid highways; and grading and sur­
facing in accordance with Michigan 
Highway Department specifications "in­
sofar as they connect with and lie with­
in the right of way of state trunk line 
or federal-aid highways." 

A letter from Elmer J . Hanna, ad­
ministrative assistant to the Michigan 
highway commissioner, dated December 
17,1953, reports on the operation of this 
law. He reports that some subdividers 
are ducking the requirements of this 
law by filing so-called supervisor's or 
assessor's plats. But he says, in gen­
eral: 

We have not had any problem in connection 
with gratuitous dedications of rights-of-way 
or protective steps that make adequate pro­
vision for traffic safety. As I mentioned above. 
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these plats are carefully reviewed in the field 
by the district traffic and mamtenance engi­
neers, and their findings and suggestions are 
transmitted to the Department, and final ap­
proval is not given until proper provisions are 
incorporated in the plat. 

On limited-access highways, service drives 
are mandatory. On other highways, we obtain 
necessary width of right-of-way by holding 
up plat approval until the proprietor conforms 
by executing a highway easement release, a 
copy of which is enclosed. Platters almost 
invariably agree. 

In Wisconsin the state highway com­
mission must approve all plats of land 
bordering on state trunk highways or 
on connecting streets. ("Connecting 
streets" are marked routes of state 
trunks through villages and cities hav­
ing a population of 2,500 or more.) 

Typical of what this approval author­
ity means in Wisconsin is this actual 
case. A landowner divided his land into 
23 lots strung out along a state trunk 
highway. The town board quickly ap­
proved the plat, even though it was per­
fectly evident that when the lots were 
all built on there would be 23 separate 
private drives out onto the highway. 
When the plat reached the commission 
for approval, it induced the owner to 
provide a service road, and now the 
householders on those lots have access 
to the highway at only two points in­
stead of 23. William F . Steuber, assist­
ant engineer of the Wisconsin commis­
sion, wrote me in mid-December of 
1953: 

Our Wisconsin Commission uses its plat 
approval authority mostly for the purpose of 
providing a measure of highway safety through 
orderly control of traffic, particularly in mat­
ters of entrance and egress from the highway. 
Location and arrangement of entrances are 
the chief concern. . . . In a few cases, also, 
Commission suggestions have resulted in foot­
ings dedication for street purposes where 
existing right of way was not ample for ulti­
mate development. The Commission has also 
suggested and has had incorporated into plats, 
service roads parallel to and adjoining the 
highway, and sometimes parking lots. 

Since 1949 the Wisconsin commission 
has reviewed and approved about 150 
plats. 

SOME SUGGESTIONS TO HIGHWAY 
OFFICIALS 

Highway officials can profitably be­
come more active in the subdivision-
control picture. This activity may re­
flect itself in a variety of ways. As in 
Wisconsin and Michigan it may take the 
form of formal plat-approval authority. 
Perhaps I'm prejudiced by the sur­
roundings in which I live, but I think it 
is not too much to ask a subdivider to 
wait the relatively few days it takes to 
get his plat reviewed through the state 
commission's district office. After all, 
he is about to impose upon the com­
munity a land-use pattern that will pro­
mote, or blight, the area for generations 
to come. And the Michigan and Wiscon­
sin experience suggest that such review 
is well worth the effort. 

The highway officials role in the sub­
division picture may also be informal. 
He can arrange to see plats in an ad­
visory capacity before they are ap­
proved by the local plan commission or 
other body. As a member or advisor of 
a local planning commission he can in­
sist that the special problems of the 
highway be kept in mind. Or he can 
participate periodically in working out 
and amending the community's master 
plan and thus set highway and street 
standards for the guidance of future 
plat approvers. 

The big difl!iculty in most states, 
though, is the failure of the legislature 
to extend subdivision controls out into 
rural areas—out into areas where eco­
nomic suffocation of our highways pro­
ceeds at an even faster pace. The term 
"urban fringe" is becoming ever more 
meaningless as more and more nonfarm 
people settle far out into the open coun­
try and as urban-type communities 
crowd our lakes and streams. Between 
1930 and 1950 the nonfarm population 
living in the open country increased by 
some 87.6 percent! 
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In addition to the problems of settle­
ment of nonfarm people far from urban 
centers are the problems of hit or miss 
development of recreation regions in 
many states—developments that not 
only blight promising summer colonies 
but also blight and choke the highways 
near them. Some kind of regional, or 
state review is imperative. Highway 
commissions with their district offices 
located within reasonable distance from 
the land to be platted seem ideally 
suited to make such a review at least 
of those features of the plat having 
direct highway implications. 

Our Wisconsin survey showed a good 
deal of local laxity in connection with 
plat approvals even in sizeable commu­
nities. And in most rural towns our 
best information indicated that the 
only check made by most town boards 
was one to determine if the streets met 
the minimum width required of town 
roads. 

I am one of those who is not willing 
to take from our rural people all power 
to control the future development of 
their localities. But protection of our 
highways has become such a critical 
problem in terms of costs in human 
lives and dollars, that we simply can­
not afford to wait on the slow-moving, 
crazy-quilt pattern of local action. Be­
sides, in the field of subdivision control, 
the problems posed are mostly for ex­
perts, particularly for engineering ex­
perts. So I think that, in spite of in­
formal participation in local city plan­
ning by highway officials, most states 
would do well to follow the example of 
Wisconsin and Michigan and require 
state approval of all plats wherever they 
border on state highways, whether close 
in or far out in the country. 

But in this field of regulation, as in 
others, you will find that with at­
tempted control comes inventive avoid­
ance and evasion. Witness the super­

visor's and assessor's plats in Michigan. 
Space does not permit development of 
this intensely practical subject. But I 
do want to point out at least this: Under 
most state statutes, the definition of 
"subdivision" is sufficiently loose so 
that there will be a good deal of avoid­
ance of platting controls through indi­
vidual metes-and-bounds sales without 
benefit of recorded plat. 

What good does it do to have latent 
power to protect highways by requiring 
service streets, setbacks, off-street park­
ing, etc., as a condition to plat approval, 
only to have literally dozens of parcels 
along a short strip of vital highway 
escape such controls by the metes and 
bounds dodge? 

Every division of land (except those 
for agricultural purposes) along main 
arteries of traffic should be made sub­
ject to platting and plat-approval re­
quirements. Steps should be taken to 
reduce the costs of this platting as much 
as possible for the fellow who is selling 
off only one or two parcels or, more 
accurately, the fellow who has only one 
or two parcels to sell. Until this par­
ticular millenium is reached, it may be 
that statewide laws requiring building 
permits for all structures abutting on 
important highways will be needed. 

We have been discussing such a pro­
posal in Wisconsin. Under it the high­
way commission would set up setback 
and other highway protection standards 
for state highways. Counties would 
have a specified period of time, say one 
year, within which to provide these pro­
tections through a zoning ordinance in­
cluding building permit features. If 
such an ordinance is passed the state 
will make a grant-in-aid to help finance 
its administration, the grant being 
measured by the number of miles of 
state highway protected and the num­
ber of registered vehicles in the county. 
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If no ordinance is passed within the 
time specified the commission may, by 
commission order, impose controls (in­
cluding building permits) to be admin­
istered by county clerks on a fee basis. 

Let me conclude this summary piece 
by urging you to take a fresh look at 
subdivision controls in your state. Is 
your state enabling act adequate as to 
(1) its geographical scope and (2) the 
quality controls it permits, particularly 
as they relate to highway protection? 
Should there be direct power in county 

or state highway officials to approve 
plats before they can be recorded, at 
least where the land borders principal 
traffic arteries? If so, the experience in 
Michigan and Wisconsin should stand 
you in good stead. Until your enabling 
statute is amended, how can you more 
effectively work with planning commis­
sions and municipal councils in connec­
tion with plat approvals? And what 
steps do you need to take, legislative or 
otherwise to control metes-and-bounds 
transfers? 



Zoning Approach to the Parking Problem 
ROBERT J . K E L L Y 

Bureau of Parking, City of Chicago 

• THAT a serious traffic and parking 
problem exists in every large city in the 
United States is an established fact. It 
is also an established fact that zoning 
ordinances are now legally accepted as 
a legitimate and essential exercise of the 
police power ordained for the protection 
of the property and welfare of the 
people. 

RELATIONSHIP TO ZONING 

The relationship of traffic and park­
ing congestion to the welfare of the 
people is clearly spelled out in the Illi­
nois Statutes. 

Zoning laws are enacted by the state 
so that municipalities within its juris­
diction might use them to the end that: 
"Adequate light, pure air, and safety 
from fire and other dangers may be 
secured . . . that the taxable value of 
land and buildings may be conserved 
. , . that congestion in the public streets 
may be lessened or avoided . . . and 
that the public health, safety, comfort, 
morals, and welfare may be otherwise 
promoted." 

MAGNITUDE OP T H E PROBLEM 

Throughout the country, as the auto­
mobile continues to replace other forms 
of transportation, the cities are bearing 
the greatest proportion of the increased 
congestion. Figure 1 illustrates the 
steady rise of registrations of vehicles, 
which are constantly increasing the con­
gestion on streets and parking areas 
of limited capacity. It further illus­
trates that there is no relief in sight 
from urban population trends. 

Trends in population, ratio of auto­
mobile ownership, and miles driven per 

VEHICLES PER CAPTIA I N THE 
CITY OF CHICAGO 

car all point toward a continuing and 
significant increase in auto traffic in the 
Chicago area, and an increasing demand 
for parking to serve that area. 

ECONOMIC URGENCY 

The effect of citywide traffic and 
parking congestion is more-vividly real­
ized by an economic analysis. The 
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Fiirure 1 

exodus to the suburbs and the growth of 
outlying shopping centers have caused 
economic panic in the various mer­
chants' associations. The city officials 
have felt this panic; these merchants 
represent the tax core of the city. Be­
cause the commercial areas pay propor­
tionately more taxes than they receive 

1830 I940 » g o 
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in services, it is essential that these 
areas get adequate parking to sustain 
the tax base of the city. 

PAST ACTION 

Chicagoans began to see a growing 
traffic problem as early as 1856. In that 
year the downtown streets were raised 
6 feet to a uniform grade. In 1859 a 
horse-drawn street-car system began 
operation. By 1902 the people of Chi­
cago were thrilled by the establishment 
of elevated transit lines that eventually 
coined the name "Loop" for Chicago's 
central business district. In 1915 
through streets were established. In 
1925 the Loop was signalized. The ob­
vious urgency of parking relief was 
seen in 1926 when parking was prohib­
ited during the working day in the 
entire Loop. While new traffic regula­
tions were meeting the urgency of in­
creased automobile use, the zoning laws 
were being shaped. In 1913 the first 
zoning law was vetoed by the Illinois 
governor. In 1921 a zoning commission 
was appointed and enabling legislation 
was passed. In 1923 the first Chicago 
zoning ordinance was passed. This or­
dinance had its first major revision in 
1942. 

In 1948 merchants in the central 
business district, in expressing their 
economic fears of congestion and inade­
quate parking, organized and jointly 
financed a parking plan for the area 
(Parking Plan for the Central Area of 
Chicago, prepared by the Parking Com­
mittee of the Chicago Association of 
Commerce and Industry, December 
1949). 

Again, in 1950, another parking sur­
vey was conducted by a committee com­
posed of various city agencies involved 
in traffic. Finally, a detailed financial 
feasibility study was made in 1952 by 
the DeLeuw, Cather Co. This survey, 
which made possible the financing of 

our present municipal parking problem 
was integrated with other long-range , 
city plans. Chicago now has a compre­
hensive plan for relief of parking and 
traffic congestion. | 

CHICAGO PARKING PLAN ^ 

Basically, the Chicago parking plan 
was programmed into two phases: a 
short-range plan and a long-range plan. | 

Short-Range Parking Plan 
The short-range or immediate plan 

is contained in the parking bond-issue 
program. This program, which was ' 
launched in January 1953, is a $50 mil- I 
lion municipally owned parking-facility 
venture. Bonds in the amount of $22.6 
million were sold in December 1952 to 
finance construction of five multilevel 
parking facilities in the Central Busi­
ness District, four multilevel facilities 
on the near north side, and eight park­
ing lots in the area of 63rd and Halsted 
streets, a principal outlying shopping 
center. The funds were also used to 
make the r^aining payments on the 
city's recent purchase of 27,000 parking 
meters. Additional bonds will be sold ^ 
to build other facilities throughout the 
city. A unique thing about this bond 
issue is that it can be extended indefin- ^ 
itely as long as the engineering estim­
ates show that net revenue produced by 
futher expansion will not fall below 
1.5 coverage (coverage being the net i 
revenue divided by the sum required to 
meet all interest and amortization 
charges on the bond issue). 

Long-Range Program ' 
The long-range solution to the Chi- ' 

cago parking problem is through use ! 
of the zoning ordinance. By requiring ' 
landowners to provide certain off-street 
parking and loading facilities for every i 
land use, parking congestion can be i 
greatly relieved. 

In 1942 Chicago passed an amend-
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ment to its zoning ordinance that re­
quired off-street parking for theaters 
and apartments. However, this ordin­
ance exercised no control over loading 
operations and was incomplete in its 
parking requirements. 

The decision to make Chicago's new 
off-street-parking ordinance all inclus­
ive was brought on by another decision, 
a legal defeat. This defeat was in the 
Illinois Supreme Court, September 16, 
1952, Ronda Realty v. Latoton, 414 111. 
313; 111 N. E . (2d) 310. The Illinois 
Supreme Court held the provision un­
constitutional as a denial of equal pro­
cess of law, commenting as follows: 

Of all the different types of structures from 
which the section was made to operate, it is 
only apartment buildings that are required to 
furnish off-street parking facilities. The evils 
to be remedied on crowded city streets are 
well known, but we do not see that the singling 
out of apartment buildings from the other 
types of buildings embraced by the ordinance 
is reasonably limited to the elimination of 
those evils. . . . The street congestion problems 
created by boarding or rooming houses, hotels 
and the like, are not essentially different from 
those caused by apartment buildings. All are 
similarly situated in their relation to the prob­
lems of congestion that are caused by parking 
cars in the streets, and all contribute propor­
tionately to the evil sought to be remedied. . . . 
A statute or ordinance cannot be sustained 
which apphes to some cases and does not 
apply to other cases not essentially different in 
kind. 

This legal defeat, which at first 
shocked the traffic people, proved to be 

the inspiration for the new provisions. 
This defeat coincided with an existing 
program to rezone the whole city (Ev-
eret Kincaid and Associates Zoning Con­
sultant). Interest was stimulated in 
creating new off-street-parking require­
ments that would materially effect 
parking congestion. 

The mayor, already vitally interested 
in the whole traffic and parking prob­
lem, urged the city council's Committee 
on Building and Zoning to include this 
in their rezoning plans. He commis­
sioned various committees, civic groups, 
city agencies and independent consult­
ants to prepare a comprehensive ordin­
ance with a basic in fact. Through co­
operative effort they were to bring in 
statistics which would support such an 
ordinance under the severest tests. Fig­
ure 2 illustrates the organizational chart 
which was already active in its rezoning 
and reclassification work. 

Through the activities of these com­
mittees and agencies it was possible to 
get weighted recommendations from 
those particular people expert in their 
own field. After several meetings of 
the zoning consultant and the partici­
pating groups, it was agreed that the 
best approach to the establishment of 
requirements was to weigh all the fac­
tual data. 
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AVAILABLE FACTUAL DATA FOR REZONING 

1. The Chicago Land Use Survey, 
1939. Useful for reference purposes, and 
provided much data on age and condi­
tion of structures. 

2. Aerial Photo of Chicago and Vi­
cinity, made in May 1950, at a scale of 
750 feet to the inch, proved invaluable 
in studying details of existing land 
uses. 

3. Base Maps, at a scale of 250 feet to 
the inch, are available but must be cor­
rected for changes in street pattern and 
new subdivisions during the past 12 
years. Accurate information was avail­
able from the City Map Department. 

4. Land Use has been recorded on 
pages of the Sanborn Insurance Atlases, 
by members of the staff of the Commit­
tee on Building and Zoning. This data 
was of first importance and represents 
much work completed. Supplemental 
field checks were necessary to verify 
certain conditions and to make studies 
of specific areas. 

5. Industrial Studies included the fol­
lowing basic research for use in prepar­
ing the detailed plan of industrial land 
use: (1) survey of existing industry, 
survey cards were completed for virtu­
ally all of the city's 10,000 establish­
ments showing location, type, employ­
ment, other characteristics and require­
ments of operation; (2) study of recent 
trends in industrial development, de­
tailed analysis based upon the plan 
commission's special tabulation of the 
most-recent "Census of Manufacturers" 
(1947) ; (3) comparison of space re­
quirements, a survey of trends in new 
industrial construction, based upon 
questionnaires to industries undertak­
ing new construction in recent years 
and upon files of leading industrial ar­
chitects and engineers; (4) survey of 
industrial movement, charting was 
made of all movement of industry in 
the Chicago metropolitan area in recent 

years to determine trends; (5) survey 
of expansion requirements, sample sur­
veys of firms seeking to expand or re­
locate were recorded, also records of 
requests before the zoning boards of 
appeals were listed; (6) screening of 
vacant land suitable for industrial ttse, 
field investigations and mapping of va­
cant areas, suitable for industrial use 
and subject to consideration as indus­
trial use districts were completed and 
reviewed by the planning commission 
and its technical advisory committee; 
(7) study of blighted housing areas 
suitable for industrial use, field investi­
gations, mappings, and reports on slum 
areas suitable for redevelopment were 
made; and (8) map of industrial land 
use, (actual land use, 1950) also of land 
zoned for industry, 1950 was available. 

6. Zoning-ordinance-area computa­
tions. The present Chicago Zoning or­
dinance was analyzed to provide the 
following data: (1) summary of use 
district area computations, Chicago Zon­
ing Ordinance; (2) utilization of land 
in Chicago, 1950; (3) computed use dis­
trict areas, square miles; (4) zoning 
and land utilization in Chicago, square 
miles; (5) zoning and land utilization 
in Chicago, percentage; (6) land use and 
use zoned, 1923 Chicago, percentage; 
and (7) used as zoned 1923 and 1947. 

7. Population studies have been com­
pleted and include the following: (1) 
1950 population of Chicago by enumera­
tion districts and wards; (2) map of 
population changes, showing loss or 
gain; (3) map of population metropoli­
tan area; and (4) industrial employ­
ment in Chicago, 1950. 

8. A map of zoning of areas contigu­
ous to city limits of Chicago for mile 
was drawn. 

9. Land use of approximately 30 com­
munities, per comprehensive city plan, 
prepared during period from 1946 to 
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TABLE 1 

I N C I D E N C E O F A U T O M O B I L E O W N E R S H I P 

% Cars in 
unit 

Dwelling 
Units Gars 

Can 
% Unit 

Space* 
% Unit 

No-
Bedroom 

Units 

1-
Bedroom 

Units 

2-
Bedroom 

Units 

3-
Bedroom 

Units 

Walk Up Apartments 
3 story or less 1554 1222 78.6 42 41.2 74.7 86.1 62.6 

Multi-story Apartments 
4 story or more 3732 2790 74.76 44 48.87 77.66 90.25 105.22 

Converted Apartments 754 328 43.5 11 30.7 43.46 56.03 35.29 
Apartment Hotels 1101 470 42.6 1 33.48 54.36 59.82 — 
Totals 7141 4810 66.3 24.5 38.6 62.6 72.8 67.7 
*01f-Street Space Now Provided 
Per Dwelling Unit 

1948 served as a base for the new land-
use maps. 

This data gathered, the committees 
then determined which of these land use 
requirements might be peculiar to Chi­
cago alone. Certain categories were se­
lected for further analysis by field 
study. Subcommittees were formed for 
the many different categories to be ex­
plored. 

At this time it was assumed that any 
requirement that was good for the 
whole city must be reasonable and that 
any reasonable requirement must be 
correct. An example of this thinking can 
be seen in the case of the single-family-
dwelling requirement of one car space. 
It was assumed that since most builders, 
architects, subdividers, and real-estate 
men prefer the use of sufficient lot size 
to allow for off-street parking, it is 
therefore the most desirable for the 
whole city. In other words, this group 
thinking has practically outlawed the 
old 25-foot lots for single-family dwell­
ings as basically undesirable. 

In the case of apartments and multi­
story dwellings, the concensus was that 
there was need for a closer look at the 
Chicago factor in this category. These 
requirements were based on studies 
made by the Real Estate Research Cor­
poration (see Table 1) at the request 
of the Chicago Street Traffic Commis­

sion and the Chicago Plan Commission; 
137 buildings were surveyed to deter­
mine: (1) the number of automobiles 
used by tenants; (2) the number of 
parking spaces provided by the building 
management either in open parking 
areas or private garages; and (3) size 
of the dwellings (number of bedrooms). 

The buildings surveyed were divided 
into four groups: (1) walk-up apart­
ments of three stories or less; (2) multi­
story apartment structures of four 
stories or more; (3) apartment build­
ings converted into added multiple 
units; and (4) apartment hotels. The 
buildings were selected as to geographic 
locations so as to represent all sections 
of the city, and to include a complete 
range of building types. Only buildings 
containing six or more dwelling units 
were surveyed. Most of the selected 
structures in the first two groups have 
been built since 1945 and represent 
prototypes as to construction and loca­
tion, which might be representative of 
apartment buildings constructed in the 
future. 

The 137 buildings surveyed contain 
7,141 dwelling units, wherein was found 
ownership of 4,810 automobiles (67 per­
cent) , for which 2,390 off-street spaces 
(50 percent) have been provided by the 
management in open lots or garages. 
The greatest number of these parking 
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spaces (1,645 or 69 per cent) were pro­
vided for the use of tenants in the multi­
story apartment-house group, which is 
of structures built in recent years in 
compliance with the "33 per cent of the 
number of apartments" off-street-park­
ing requirements of the old Chicago 
Zoning Ordinance. The 33-per cent 
(1942 Zoning Amendment) figure of 
course has now been replaced as a rule 
of thumb by the more-explicit provisions 
of the new ordinance. 

The apartment-house survey was the 
first step in securing data from which 
could be determined proper and reason­
able standards for parking facilities, 
and it turned up some interesting data. 
As may be seen from the accompanying 
chart, the highest percent (78.6) of 
automobile ownership occurs in the 
walk-up apartment-house group, while 
the lowest is in the apartment hotels 
(42.68) and the converted apartment 
buildings (43.5). It is interesting to 
note that the incidence of automobile 
ownership in the multistory, three-bed­
room units is 105.22 per cent—theoreti­
cally that could warrant more than one 
car space for each such apartment. In 
all groups, however, the percent of auto­
mobile ownership greatly exceeds the 
38-percent requirement of the former 
zoning ordinance. 

Rentals and building locations, as well 
as size of dwelling units, are factors 
which influence the ratio of automobile 
ownership. As might be expected, the 
occupants of no-bedroom units, have a 
low ratio of automobile users, but in 
no case is it less than 30.7 percent. The 
lowest rental units also showed a mini­
mum of automobile ownership. 

Cooperative-ownership apartment 
buildings registered the highest ratio of 
automobile ownership, in some instances 
being more than 100 percent. 

The survey clearly showed the urgent 
need for making adequate provisions 

for off-street parking facilities as a re­
quirement in connection with the con­
struction of all future apartment struc­
tures. Such facilities can be provided 
in garages constructed as a part of the 
main building or in open, paved parking 
compounds, either on the site or within 
convenient walking distance of the main 
building. Such facilities are particular­
ly necessary in the heavily built-up parts 
of Chicago (the tall building areas close 
to the lake front). During the past 
years many new multistory apartment 
structures have been erected along Lake 
Shore Drive and Sheridan Road and in 
nearby areas. Almost without excep­
tion, inadequate provision has been 
made for the storage of automobiles, 
thereby further congesting the sur­
rounding streets and aggravating the 
problem of all-night parking at the 
curbs. For example, a 20-story, block-
long apartment house is occupied by 
740 families owning 439 automobiles. 
Garage facilities within the building ac­
commodate 263 vehicles, thereby meet­
ing the requirements of the old off-street 
zoning ordinance but not providing for 
the additional 176 cars which must find 
storage space elsewhere. 

Again, in the case of hotels, an ac­
curate field survey was needed to know 
the Chicago picture. This requirement 
was based on a survey made by the city 
traffic engineer's office in cooperation 
with the Greater Chicago Hotel Associ­
ation. 

Survey data cards were distributed to 
the hotels selected by the hotel associa­
tion. These cards were given to the bell 
captains to distribute to the bell boys. 
Each card was initialed by the bell boy 
interviewing the guest. Each card at 
each hotel was accounted for. The bell 
boys would ask the guest how he trav­
elled to the hotel. The names of the 
guests and identifying room numbers 
were deliberately omitted. 
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Several letters outlining the survey 
were sent to the hotels by the hotel 
association prior to the actual survey. 
In this way the personnel, anticipating 
the survey, were most cooperative. 

guests arrived by automobile, while in 
the outlying areas 57 percent arrived by 
automobile. From this data it proved 
reasonable to require one car space for 
at least each of six guest rooms. 

TABLE 2 

HOTEL SURVEY: MODE OF TRANSPORTATION 
CITY OF CHICAGO—BUREAU OF S T R E E T T R A F F I C 

Central Area—Bounded by Roosevelt Road, Wacker Drive, Chicago Avenue & Lake Michigan 
Hotel Auto Taxi Transit Air Limo. Walk 

No. % No. % No. % No. % No. % 
Atlantic 75 24 132 42 18 6 1 0 88 28 
Bismark 64 21 237 77 0 0 3 1 
Chicagoan 110 49 93 41 4 2 11 6 7 3 
Congress 105 46 170 58 6 2 10 3 3 1 
Conrad Hilton 633 37 675 40 27 2 268 18 31 2 
LaSalle 227 38 311 51 6 1 16 2 48 8 
Morrison 137 29 188 40 101 22 23 6 18 4 
Palmer House 198 17 771 67 8 1 163 14 10 1 
Planters 26 18 68 47 20 14 13 9 18 12 
Sheraton 21 22 69 72 2 2 2 2 2 2 
Sherman 141 27 347 62 11 2 9 2 12 2 
Allerton 79 51 11 8 46 32 7 6 1 1 
St. Clair 92 62 61 34 0 — 1 1 4 3 

Total Average 34% 49% 7% 5% 5% 

Outlying Area— Outside of Central Business District 

Hotel Auto Taxi Transit Air Limo. Walk 
No. % No. % No. % No. % No. % 

Aragon 19 34 3 6 1 2 31 66 2 4 
Broadview 17 58 6 21 0 4 14 2 7 
Hayes 12 60 4 20 1 5 1 5 2 10 
Southmoor 87 78 16 14 4 4 0 4 14 
Stratton 19 68 1 S 4 14 0 4 14 
Graemere 24 53 11 26 6 13 4 9 0 
Union Park 70 74 18 19 3 3 0 4 4 
Bolair 68 86 6 9 1 1 0 3 4 
Belmont 32 71 11 24 0 2 4 0 
Croyden 54 39 30 33 1 1 1 1 6 7 
Delmar 4 66 1 17 0 0 1 17 
Devonshire 30 40 28 38 6 8 2 3 8 11 
Edgewater 78 47 86 53 0 0 — 0 
Drake 81 31 177 68 0 0 4 1 
Knickerbocker 45 44 51 61 2 2 3 3 0 
Lake Shore Drive 4 50 4 60 0 0 0 
Sheridan Plaza 13 72 4 22 1 6 0 0 
Maryland 64 82 12 18 0 — 0 — 0 — 

Total Average 58% 27% 3% 6% 6% 

This information was collected and 
tabulated for a 24-hour period on three 
alternate days. The results of this sur­
vey are given in Table 2. 

It was found that, in the Central 
Business District, 35 percent of the 

For many of the requirements of 
commercial and industrial land uses 
these committees leaned heavily on the 
recommendation made by an industrial 
advisory committee. This committee 
made available data previously acquired 
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by a survey of the central manufactur­
ing district and the clearing industrial 
district. In 18 plants surveyed it was 
found that there was now provided one 
parking space per three employees. 

All of the off-street-loading provisions 
were based on recommendations of the 
Street Traffic Commission and the Traf­
fic Advisory Committee of the Plan 
Commission. These requirements there­
fore are the collective thinking of the 
Chicago area traffic experts. 

Exemptions (see Article 17 of the 
zoning ordinance) have been made in 
the central business district. It was 
reasoned that this area should be ex­
cluded from the provisions because of 
high land costs and concentrated or ver­
tical development: "It was determined 
that parking facilities to accommodate 
the requirements of the uses within the 
designated area can best be provided by 
public garages, and parking areas de­
veloped in compliance with a general 
plan of parking facilities." (From Ar­
ticle 17 of the Chicago Zoning Ordin­
ance, passed August 18, 1953.) 

Since passage of this zoning ordinance 
the area of 63rd and Halsted streets 
(part of bond-issue parking program) 
has been excluded from the provisions. 
All indications point to the setting of a 
precedent whereby areas would be ex­
cluded where there are current munici­
pal parking plans. 

LEGAL FORECAST 
Much of the legal phrasing of this 

ordinance was taken from the Highway 
Research Board's Bulletin 2U, "Zoning 
for Parking Facilities," by David R. 
Levin. 

Just prior to the passage of this or­
dinance the city conducted several pub­
lic hearings. No genuine opinion was 
evident at these meetings however. It 
was assumed that the affects of this 

ordinance had not yet been fully com­
prehended. 

On August 18, 1953 the ordinance 
was passed by the city council without 
incident. 

Since the passage date this amend­
ment has had no legal test. However, 
there have been several appeals to the 
Chicago Zoning Board of Appeals. Two 
asked that a certain zoning district be 
exempted because of a particular local 
situation. These were denied. Another 
request begged exemption for an as­
sembly hall. Since this hall (owned by 
Moody Bible Institute) was to be used 
exclusively by students and not open to 
the general public, an exemption was 
granted. Another requestor received a 
favorable recommendation from the ap­
peals board when he asked that his 
existing stores be rebuilt without ad­
ditional land coverage. 

An interesting fact to note is that 
most legal defeats in the various states 
are based on the unreasonableness or 
inconsistencies of certain provisions of 
the zoning ordinance rather than ques­
tioning the right of the cities to regu­
late land use. 

Again, these appeals are local in 
character and unimportant as far as the 
basic ordinance is concerned. 

CONCLUSIONS 
Requiring property owners to provide 

spaces for off-street parking and for 
loading and unloading through zoning 
ordinances is a widely accepted function 
of the police power. 

When it is realized that automobile 
registrations in Chicago have increased 
from approximately 485,000 in 1940 to 
over 900,000 in 1953 it becomes readily 
apparent that drastic steps had to be 
taken, not only to regulate the flow of 
the rapidly increasing traffic upon an 
obsolete street system but also to store 
the vehicles at points of destination, in 
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the interest of public safety, health. Public officials have taken giant 
and welfare. strides to provide temporary relief of 

Zoning ordinances which require traffic congestion. However, with the 
these parking and loading provisions anticipated increase of automobile own-
must be based on field data peculiar to ership and usage, a more-comprehensive 
the individual city, so they might be and permanent plan must be forthcom-
legally reasonable. ing to prevent mobile stagnation. 



Controlling the Use of Access 
C L I F T O N W . E N F I E L D , Chief Counsel, and 

J O H N C . M C L E A N , Assistant Attorney 
Oregon State Highway Commission 

• A C C E S S to and from a highway and 
abutting property may be controlled in 
various ways, including restrictions 
upon the number of private road or 
driveway approaches to the highway 
and their locations, dimensions, design, 
construction, and use. For the purposes 
of this discussion, we are concerned only 
with the extent to which the use of 
access may be controlled by agreement, 
eminent domain, and police power. 

Control of use of access involves re­
stricting the kind or purpose of use 
that can be made of an approach to a 
highway. Since the number of vehic­
ular movements at an approach to a 
highway has a direct relationship to the 
kind or purpose of use that is made of 
the approach, controlling the kind or 
purpose of use effectively controls the 
frequency of use. Use-control can thus 
be utilized to limit the incident of ex­
posure to possible accidents, thereby 
minimizing traffic hazards and promot­
ing the unimpeded movement of high­
way traffic through the elimination of 
a primary cause of reduced speed zones. 

Use control is economically desirable 
because of the flexibility it provides an 
access-control program. Where degrees 
of restriction of access are possible, be­
tween unrestricted access on the one 
hand and complete prohibition of access 
on the other, the public authority need 
restrict access only to the extent neces­
sary to meet the requirements of the 
particular situation. This results in sub­
stantial savings where compensation 
must be paid for restricting access, for 
partial restriction of access invariably 

causes less compensable damage to abut­
ting property than does complete re­
striction. 

In 1947, the Oregon State Highway 
Commission commenced what has since 
been developed into a comprehensive 
and well-planned program for control­
ling the use of access. So far as we 
know, Oregon is the only state that has 
pursued such a comprehensive program 
to date, which is the reason for the fre­
quent reference herein to Oregon prac­
tice and precedent. 

CONTROLLING T H E USE OF ACCESS BY 

AGREEMENT AND E M I N E N T DOMAIN 

The point from which all legal 
theories concerning control of the use 
of access must start is that a vested 
right of access is an easement or a right 
in the nature of an easement.̂  By anal­
ogy to easements in general and ease­
ments of way in particular, it clearly 
appears that access rights can be lim­
ited as to "use" in deeds affecting prop­
erty abutting a highway. Where the 
parties to an instrument creating an 
easement specifically state the use or 
purpose for which it is created, the 
easement, of course, is limited to such 
use.2 More particularly, the owner of a 
right or reservation of way over the 
land of another is limited in its use by 
the terms of the grant from which the 

' LexinEton & Ohio R R v. Applesate, 80 Dana 289 
(Ky 1838). Kane v. N Y. E l . R R , 125 N. Y . 164, 
26 N E 278 (1891). Willamette Iron Works v Or Ry 
& Nav Co. 26 Or 225, 37 Pac 106 (1894). 1 Lewis, 
Eminent Domain 179 (3rd ed 1909), 2 Nichols, Eminent 
Domain 73 (3rd ed 1960), 10 McQuillan, Municipal Cor­
porations 671 (3rd ed. 1950). That the right may not be 
as extensive as generally supposed, see Reese, Legal An-
pects of Limittng Highway Accem^ Highway Research 
Board Bulletin No 77, p. 36 (1963) 

= 17 Am J u r . Easements, §98 

70 
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way is derived." If the grant is for a 
particular purpose, it cannot be used for 
any other.-* Thus, it has been held that 
an easement of way limited to dwelling 
house purposes could not be used for 
commercial access to a hotel on the same 
property."' Similar results have been 
reached in the "farm-crossing" cases 
where a way across railroad tracks has 
been reserved for farm purposes only.® 

Acting upon the premise that access 
rights may be conveyedand limited as 
to purpose, the Oregon State Highway 
Commission has adopted several stand­
ardized access-conveyancing and use-
restriction clauses which are incorpo­
rated in options and deeds of land ac­
quired for highway right-of-way. The 
form of these clauses consists of a 
grant, relinquishment and waiver of 
"all existing, future, or potential com­
mon law or statutory easements of ac­
cess" between the right of way of the 
highway and all of the grantor's re­
maining contiguous land. When com­
plete prohibition of access is not neces­
sary, access, specifically restricted as to 
location, width and use, is reserved to 
serve the grantor's remaining land. Use 
is ordinarly restricted to one or more of 
the following purposes: (1) private 
residential use; (2) production and 
transportation to market of farm prod­
ucts of the grantor's remaining land; 
(3) development, harvesting, and trans­
portation to market of forest products 
of the grantor's remaining land; (4) 
operation of existing (described) activ-

' ity on the grantor's remaining land; 
and (5) operation of future (described) 
activity on the grantor's remaining 

' land. 
'28 0 J S 766, n. 46 
* Ibid, n 63. For cases upholdintr limitations on use of 

rights of way in England, see Gale, Easements 303 (12th 
ed. 1960). 

»Nan V Vockroth, 94 N J Eq. Bll , 121 A. 699 (1923). 
' E g , Cornell-AndrewB Smelting Co. v. Boston & P 

R R., 216 Mass 381, 102 N. E 626 (1913), see Note, 
139 A. L . R. 462 (1942). 

'See Restatement, Property §§600-01 (1944), 17 Am 
Jur , Easement §136. 

In addition to, and distinguished 
from, access to a highway for limited 
purposes, abutting owners may have the 
right to cross a highway for farm pur­
poses when the highway severs a farm, 
leaving portions on either side. Provi­
sion for the creation and termination of 
a farm crossing is made as follows: 

Reserving the right to establish, maintain, 
and use a crossing for farm purposes only, of 
a width of twenty-five (25) feet at Highway 
Engineer's Station —; provided, however, that 
upon the alienation of either of the portions 
of the property severed by the said highway, 
resulting in the severed portions of the said 
property being owned by different persons, this 
right of crossing shall be forfeited and shall 
cease.8 

The Oregon State Highway Commis­
sion has attempted to provide a method 
of enforcing restricted use of access, 
without necessity of seeking injunctive 
relief from the courts, by inserting the 
following language in all pertinent in­
struments : 

The reserved rights of access from the said 
abutting property shall not be used for any 
purpose not hereinabove stated. If the Grant­
ors, or anyone holding under them, shall com­
mit, suffer, or permit any violation of the uses 
herein stated, the rights hereby reserved at 
any particular location where a violation may 
occur, will automatically be forfeited, and the 
Grantee shall have the right to close and bar­
ricade such place of access for all purposes. 

A similar provision is applied where 
a farm crossing is allowed: 

Tf the Grantors, or anyone holding under 
thei.n, shall commit, suffer or permit any use 
of said crossing for any purpose other than a 
passageway from one side of the highway to 
the other for farm purposes, the right hereby 
reserved will be automatically forfeited, and 
the Grantee shall have the right to close and 
barricade said crossing for all purposes. 

To date there has been no occasion to 
employ the authority contained in these 
forfeiture provisions, and no court re­
view has been had thereof. 

Even authorized use of restricted ac­
cess, however, may generate vehicular 

»It I S further provided that "the construction of 
frontage road or roads shall not defeat the right of cros 
ing herein reserved." 
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movements of such frequency and mag­
nitude at approaches to highways as to 
create traffic hazards requiring the pur­
chase of more stringent access control. 
Anticipating this possibility, the Ore­
gon State Highway Commission pro­
vides for the future elimination of any 
direct access to a highway that may be 
reserved to serve abutting property. 
This is accomplished at the time of ini­
tial acquisition of access rights by a 
provision authorizing construction of 
future frontage roads in the following 
language: 

Grantee has the right, at its option, to build 
at any future time a frontage road or roads 
within the boundaries of any present or here­
inafter acquired right of way; thereupon, all 
rights of access hereinabove reserved to and 
from the highway that are on or adjacent to 
any such frontage road or roads shall cease, 
but the Grantors, their heirs and assigns, shall 
have access to the frontage road or roads at 
such places as will afford reasonable and safe 
connections. Said frontage road or roads shall 
be connected to the main highway or to other 
public ways only at such places as the Grantee 
may select. 

The use of access may be restricted 
by eminent domain to the same extent 
as by agreement and purchase if there 
is sufficient statutory authority.* In 
Oregon, access-acquisition and use-re­
striction clauses similar to those used 
in options and deeds, with changes nec­
essary to effect an appropriation rather 
than a grant of property rights, are in­
corporated in complaints and judg­
ments in condemnation proceedings. 
The practice of restricting use, both by 
agreement and by eminent domain, is 
founded upon general statutes author­
izing the highway commission to ac­
quire by purchase, agreement, donation, 
or by exercise of eminent domain, all 
right of access from abutting property 
to the highway.'" 

There is no specific statutory author­
ity for controlling use. The Oregon 

•See Restatement, Property §607 (1944). 
">Ore Rev SUt 366 320(2), 366.376(1). 

(1963). 
374.036(1), 

practice is based upon the premise that 
the power and authority of the highway 
commission to acquire all right of ac­
cess includes the power and authority to 
acquire a part, leaving some access, re­
stricted as to location, width and use, 
for service of abutting property. Al­
though the legality of placing restric­
tions upon access use under these gen­
eral statutes has not been before the 
Supreme Court of Oregon for considera­
tion, the practice has been upheld by 
several Circuit Courts of the State when 
attacked as being unconstitutional and 
beyond the authority of the highway 
commission." 

The Oregon Supreme Court has, how­
ever, upheld the condemnation of lim­
ited easements. In Coos Bay Logging 
Co. V. Barclayone of the questions 
before the court was whether a corpo­
rate condemnor could minimize dam­
ages by reserving to the defendant land­
owners certain specified easements to 
cross or use the condemned right-of-
way. The test applied by the court in 
allowing or disallowing each of the pro­
posed reservations was that of "definite-
ness".'"' Thus, after holding that a lim­
ited easement could be condemned, the 
court said:'** 

Where a limited right is desired, the limita­
tion should be made a part of the record, by 
being embodied in the petition or order of 
condemnation or otherwise. (Citing) This does 
not change the requirement which we have 
suggested that the limitation be specific. That 
IS, in order for the plaintiff to obtain a limited 
use to the way proposed, that right should be 
specifically defined. . . . 

Applying this criterion, the court 
struck down as being indefinite and un-

" EK . State of Oiegon v Fawcett, Case No 10390. 
DouKlas County On C t . (Or. 1950) ("farm crossing" 
allowed). State of Oregon v Siglin, Case No 14783, Coos 
County Cii Ct (Or 1950). 

>'!169 Or. 272, 79 F 2d 672 (1938) 
"See ResUtement, Property §460, Comment m (1944) 

which states "The required degree of dehnitenesb varies 
to some extent with the novelty of the particular use A 
new privilege of use is not so readily regarded ab an 
entity as is a long-known one On the other hand, even 
a novel privilege of use may he so definite in content and 
so obviously subject to the considerations which have led 
to the recognition of new easements in the past as to war­
rant Its being presently considered an easement" 

>• 169 Ol at 289, 79 P 2d at 679 
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certain a reservation that would have 
allowed defendants "reasonable" use of 
the right of way for their own purposes. 
On the other hand, a reservation of the 
right to cross the right-of-way for log-
hauling purposes was upheld by the 
court, as was a reservation of the right 
to cross the right-of-way for purposes 
of access to, and reasonable use of, a 
nearby spring.̂ "' 

CONTROLLING THE USE OP ACCESS 
BY POLICE POWER 

The possibility of controlling access 
under the police power rather than 
through the power of eminent domain 
has long been near and dear to the 
hearts of those entrusted with the duty 
of building safe, modern highways at 
reasonable cost. Interest in the subject 
has kept pace with the ever-growing 
need for access control and the ever-
rising cost of paying "just compensa­
tion" for such control under the power 
of eminent domain. This is readily un­
derstandable in light of the fact that 
when property is regulated, restricted, 
or destroyed under a valid exercise of 
the police power, no compensation is re­
quired to be paid, the theory being that 
either the injury is damnum absque in­
juria or the owner is sufficiently com­
pensated by sharing in the general 
benefits to the public.'' 

Considering the natural attractive­
ness of regulating access under the 
police power, it is somewhat surpris­
ing that more attempts to do so have 
not been made. The reported cases, at 
least, do not reflect any concerted and 
widespread effort to substitute police 
power for eminent domain wherever 
possible. Partly as a consequence of 

'"'It should be noted that the plaintiff in the instant 
case was proceedine under a seneral statute (Ore Rev. 
Stat. 376 510) which did not specifically authorize con­
demnation of hmited easements. 

" E K , White's Appeal, 287, Pa 259, 13 Atl 409, 63 
A L R 1215, <1926), Freund, Police Power §511 (1904). 
See cases collected in H Am Jur., Constitutional Law 
l!266, n. 15 The leKislature may, of course, pass statutes 
piovidins compensation for police power action. 

this, the proper limits of access regula­
tion by police power are, as yet, ill-de­
fined. Since this is particularly true of 
police power regulation of use of access, 
this discussion will be primarily con­
cerned with a consideration of known 
aspects of the various constituent ele­
ments of the problem for the light it 
may shed on the whole. After discuss­
ing the general nature of police power 
and considering situations involving ac­
cess regulation and property use con­
trol, some conclusions respecting the 
general limitations of police power reg­
ulation of use of access will be drawn. 

Although an exact definition of police 
power has been said to be difficult, if 
not impossible, to formulate," courts 
and text writers agree that the power 
rests to a large extent upon the princi­
ple that no one has the right to conduct 
himself or to use his property so as to 
injure the rights of others.'* It may, 
therefore, be said that, in general, police 
power is the power of the government to 
enforce this principle. More specifical­
ly, and subject to the limitations of the 
state and federal constitutions, the pow­
er comprehends all reasonable regula­
tions neecssary to preserve the public 
order, health, safety, morals, or general 
welfare.'*' To the extent, then, that a 
particular kind of access control can be 
said to be in reasonable furtherance of 
the public safety or other permitted 
ends, it is within the general area of 
proper police power action. 

Although police power is subject to 
the limitations of the state and federal 
constitutions, these limitations operate 
only to restrict unreasonable exercises 

>'Ei ; . Slaughter-House Cases, 16 Wall 36 (U.S. 1872): 
City of Des Moines v. Manhattan Oil Co., 193 Iowa 1096, 
23 A. L R 1322 (1921). 

" E K . . Commonwealth v. Alger, 7 Cnsh S3 (Mass. 
1861). 2 Cooley, Constitutional LimiUtions 1223-27 (8th 
ed 1927), 1 Nichols, Eminent Domain §1.42 (3rd ed 
1960), 1 Tiedman, State and Federal Control of Persons 
and Property §1 (1886). 

" E . g . , Claeringa v. Klein. 63 N D 514, 249 N W 
118 (1933), Ex parte Rameriz, 193 Cal 633, 226 Pac 914 
(1924), Camas Stage Co v. Kozier, 104 Ore 600, 209 

Pac. 96 (1922). See note 18 mpra. 
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of the power. The most-troublesome 
limitation is the provision in state con­
stitutions requiring payment of just 
compensation when property is "taken" 
(or damaged, in some states) for public 
use. The difficulty arises because the 
difference between a "regulation" and 
a "taking" is merely a matter of de­
gree;"" therefore, the line between po­
lice power and eminent domain cannot 
be drawn with exactness. Whether a 
given action falls on one side of the line 
or on the other must be determined 
from the facts of the particular case."^ 
This being so, it is not surprising that 
the cases reflect a process of inclusion 
and exclusion wherein the limits of 
police power are picked out "by the 
gradual approach and contact of the 
decisions on both sides''.''̂  

When the issue of eminent domain or 
police power is raised in cases involving 
access regulation, interference or de­
struction, most courts approach the 
problem from the eminent-domain side. 
That is, courts first look to see whether 
there has been a taking (or damaging, 
if the state constitution so provides). 
Only where it is decided there has not 
been a taking (or damaging) do courts 
proceed to a consideration of whether 
there was reasonable action in further­
ance of proper police-power authority. 
Since eminent-domain provisions oper­
ate as a limitation upon the exercise of 
police power, such an approach appears 
to be correct. 

In any case involving an alleged in­
terference with a right of access as a 
consequence of public action, the first 
question that must be decided is the 
nature and extent of the right of access 
itself. As usually conceived by courts 
and text writers, a private right of ac­
cess is subordinate to the paramount 

right of the public to use and adapt the 
streets for proper street purposes.̂ '' To 
the extent that a court adheres to this 
concept, it need only determine whether 
the public action complained of was in 
furtherance of such street or highway 
purposes. If it was, then, by definition, 
there can be no taking (or damaging) 
of the right. Rather than constituting 
an impairment of the right of access, 
the public action would be regarded as 
a mere cutting down of use that had 
been or could be made of the access in 
excess of the private right. Any injury 
to the abutter in such a case would be 
noncompensible. 

On the other hand, to the extent that 
a court either overlooks or refuses to 
follow the theory that private access 
rights are subordinate to the public 
right to use the highway for highway 
purposes,*-'*' the question of whether the 
public action constituted a taking (or 
damaging) of a right of access in the 
particular case will arise. In "taking" 
states the answer may be confused 
somewhat by difficulties inherent in any 
discussion of taking incorporeal prop­
erty for public use. These difficulties 
can be minimized to a considerable ex­
tent by recognizing that the destruction 
of a property right as an incident to, 
or consequence of, some public purpose 
can constitute a taking for public use 
within the meaning of the constitutional 
provisions.** 

Ultimately, the real problem in "tak­
ing" states would be to determine how 
far regulation can go in impairing a 
right without constituting a taking. 
Cases have suggested that in making 

» B e n t V . Emery, 173 Mass. 496, 63 N E . 910 (1899). 
See Fi«und, Pohce Power §616 (1904). 

n Pennsylvania Coal Co. V Mahon, 260 U.S 393 (1922). 
"NoUe State Bank v. Haskell, 219 U. S. 104, 112 

(1911). 

" E g , Wood V City of Richmond, 148 Va 400, 138 
5 E 660 (1927), Barrett v. Union BridEe Co, 117 Or. 
220. 243 Pac 93, reh denied, 117 Or 666, 246 Pac 808 
(1926), 1 Lewis, Eminent Domain 179-81 (3rd ed 1909); 
11 McQuillan, Municipal Corporations 4 (3rd ed. 1960). 

s" E g , Liddick v. City of Council Bluffs, 232 Iowa 197, 
6 N.W2d 361 (1942) 

« E g , U. S V Welch, 217 U S. 333 (1910). Adams v. 
Chicago B. & N R R , 39 Minn 286, 39 N W 629 
(1888), Restatement, Property §507, Comment b (1944). 
See Cormack, Legal Concepts m Cases of Eminent Do-
mam, 41 Yale T J 221 (1931). 
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such a determination it may be proper 
to consider the severity of the injury 
to the abutter in light of the benefit to 
the public.*^ Under this weighing-of-
interest test, the consequences of decid­
ing that a particular kind of access 
regulation requires exercise of the pow­
er of eminent domain would be taken 
into account in the making of the deci­
sion. 

When a court in a state having a 
taking or damaging constitution finds 
or assumes that a private right of ac­
cess is superior to any public right to 
regulate access for proper street pur­
poses, it need only determine whether 
there was, in fact, any damage to the 
abutter as a consequence of the public 
action, which damage is of a nature 
that is recognized as being compensable 
in eminent domain. Since there can be 
such a damage even where there is no 
taking, it would appear that an access-
use regulation would be more likely to 
be upheld under the police power in a 
"taking" state than in a state requiring 
compensation for private property "tak­
en or damaged." 

Turning now to cases involving vary­
ing degrees of indirect and direct re­
striction of access to see where courts 
have, in fact, drawn the line between 
police power and eminent domain, it 
may first be noted that traffic laws and 
laws pertaining to the construction and 
use of streets are uniformly upheld, al­
though they may indirectly affect ac­
cess. Thus, police power may be used 
to establish one-way streets,*' divided 
highways,*^ ordinances prohibiting U-
turns or left turns,*® and vehicle size-

i » E . K , Nashville C . & St. L . R R v. Walters, 294 
U . S. 405 (1936), Welch v. Swassey. 214 U S 91 (1908). 
See Bachich v Board of Controls, 23 Cal . 2d 343, 144 P . 
2d 818 (1944) (concurrins: opinion). 

» E . K , Chissell V Baltimore, 193 Md. 636, 69 At l 2d 
63 (1949), Cavanaugh v. Gerk, 313 Mo. 376, 280 S W. 61 
(1926). 

« E . K . , People V . Thompson, 260 P . 2d 668 ( C a l Dist 
Ct . 1963), People v. Sayie, 101 Cal App. 2d 890, 226 P . 
2d 702 (1961). Fort Smith v. V a n Zandt, 197 A r k 91, 
122 S. W . 2d 187 (1938). 

i" Jones Beach Blvd. E s U t e v Moses, 268 N Y . 362, 
197 N . E . 313. 100 A . L . R. 487 (1935). 

and-weight laws.*^ Such interference 
with access as is caused by parking 
meters has also been held to be within 
the police power.*" The cases of "cir­
cuity of travel" and "diversion of 
traffic" ** cases would seem to cover, in 
principle, the establishment of service 
or frontage roads and the limitation of 
access to such roads from property that 
previously abutted upon and had access 
to a main highway under police power. 
But in at least one case, it has been held 
to be a compensable damage in an action 
of eminent domain.-̂ ^ 

The police power is adequate to sup­
port reasonable denial of a request for 
a new means of access to a street where 
alternate access exists to that street or 
some other street.** In one of the best-
documented cases so holding, the court 
said 

The absolute prohibition of driveways to an 
abutting owner's land which fronts on a single 
thoroughfare, and which cannot be reached by 
any other means, is unlawful and will not be 
sustained. But the public authorities have the 
undoubted right to regulate the manner of the 
use of driveways by adopting such rules and 
regulations, in the interest of public safety, as 
will accord some measure of access and yet 
permit public travel with a minimum of dan­
ger. The rules and regulations must be rea­
sonable, striking a balance between the public 
and the private interest. The abutter cannot 
make a business of his right of access in der­
ogation of the rights of the traveling public 
He is entitled to make only such use of his 
right of access as is consonant with traffic 
conditions and police requirements that are 
reasonable and uniform. 

» E B . Wilbur V City of Newton, 301 Mass. 97, 16 N E 
2d 86, 121 A L R 670 (1938). 

»> E.fiT, Morns v. City of Salem, 179 Or. 666, 174 P . 2d 
192 (1946). 

' 1 E B., N Y , Chicago & St Louis R . R v Bucsi, 128 
Ohio St 134, 190 N E 562, 93 A . L R 632 (1934). See, 
2 Nichols, Eminent Domain 409 (3rd ed 1960), Levin, 
Legal Aspects of Controlling Highway Access 28, (Pub 
Roads A d m ' n , Fed Works Agency, 1948). 

E g , Quinn v. Mississippi State Highway Comm'n, 
194 Miss. 411, 11 So. 2d 812 (1943), City of Stockton v. 
State Highway Board, 110 V t . 44, 1 At l 2d 689, 118 A L R 
916 (1938): City of Stockton v Marrengo, 137 Ca l App 
760, 31 P 2d 467 (1934). See Levin, mpra footnote 81. 

"People V Ricciardi, 23 Cal . 2d 390, 144 P. 2d 799 
(1943). 

" E g., Farmers-Kissinger Market House Co v Read­
ing, 310 Pa . 493, 165 Atl . 398 (1933). Town of Tilton v. 
Sharpe, 85 N . H 138, 166 At l 44 (1931). See Breinig v. 
Allegheny County, 232 Pa . 474, 2 At l 2d 842 (1938). 
Contra Brownlow v. O'Donoghue Bros., 276 Fed. 636, 22 
A L R . 939 (App. D . C 1921). 

» B r e n i g v. Allegheny County, 232 P a 474, 482, 2 At l . 
2d 842, 847 (1938). 
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It perhaps should be noted that in 
most of the driveway cases, requests to 
cut curbs for driveways were denied 
under ordinances authorizing only the 
regulation of new driveways.^* As has 
been pointed out elsewhere,*^ a holding 
in such cases that "the power to regu­
late is not the power to prohibit" is not 
authority for the proposition that the 
power to prohibit cannot be delegated. 

The case of Alexander Co. v. City of 
Owatonna represents at least one in­
stance of record wherein the denial of 
a request for a driveway has been up­
held under an ordinance authorizing 
regulation only. In going beyond the 
traditional limits of the driveway cases, 
the court referred to evidence in the 
record that the requested access would 
be dangerous to pedestrians using the 
sidewalk and then emphasized the fact 
that the state "can never relieve itself 
of the duty of providing for the safety 
of its citizens." 

The court further pointed out that 
the abutting property could be used 
without vehicular access and that the 
driveway was merely an incident to one 
of many possible business uses. Since 
zoning laws have the same eifect and 
are upheld so long as some use remains, 
the court reasoned that the police power 
should apply to both cases alike. 

Reliance was also placed on a broad 
analogy to cases upholding the validity 
of ordinances declaring certain busi­
nesses to be public nuisances within 
city limits. This was put forth by way 
of illustrating the point that police 
power often restricts the use of prop­
erty rather than to suggest the possi­
bility of vehicular access amounting to 

a nuisance,*" but the inadvertent sug­
gestion is interesting in itself. In any 
event, the court made it clear that reg­
ulating the use of ordinary property 
does not constitute a taking per se and 
left it to other courts to say why the 
right of access should be unique. 

As is well recognized today, the use 
of property may be regulated to a con­
siderable extent under the police power. 
Zoning regulations are everywhere up­
held so long as they are reasonable.*^ 
But when an attempt is made to apply 
the zoning principle to highways, by 
zoning as residential a strip of land on 
either side of a highway, most courts 
say this is going too far.*- The reasons 
given are usually mere declarations that 
such action is arbitrary and unreason­
able, hence not a proper exercise of the 
police power. Roadside zoning has been 
allowed to a certain extent in some 
cases,** however, and it may well be that 
the prevailing judicial attitude will 
change as the novelty of the practice 
wears off. 

In this connection it should be noted 
that access-use restriction is not as 
severe a regulation of property as road­
side zoning. Where only the access is 
restricted to residential purposes, there 
is nothing to prevent commercial use of 
the property if other access is available 
or if a frontage road is provided. For 
this reason, direct regulation of access 
use might be received more favorably 
by the courts than roadside zoning. 

Closely akin to the ordinary zoning 

" E . g . , Metropolitan District Com'n v Cataldo, 267 
Mass. 38, 163 N . E . 328 (1926): In re Sinser-Kaufman 
Realty C o , 196 N . Y . Supp 480 (1922); GoodfeUow Tire 
Co V . Com'r, 163 Mich 249, 128 N W . 410 (1910). 

" Reese, supra note 1, at 42 
!»222 Mmn 312, 24 N.W.2d 244 (1946) (4-3 decision) 
»Ibid., at 822, 24 N.W.2d at 261. 

u See Village of Euclid v Ambler Realty Co , 272 U S 
366. 387 (1926). where Southerland, J , declared "the 
law of nuisance, likewise, may be consulted, not for the 
purpose of controUing, but for the helpful aid of its 
analogies in the process of ascertaining the scope of the 
(.police] power " 

" Eg, Euchd V Ambler Realty C o , supra, note 40, 
Yokely, Zoning L a w and Practice §20 (2d ed 1963). 

" City of St Louis V Dorr, 145 Mo. 466, 41 S W . 1094 
(1897), aff'd, 46 S W 976 (1898), People v Roberta, 90 
Misc. 439, 163 N Y Supp. 143 (1916), aff'd. 171 App 
Div. 890, 166 N . Y Supp 1133 (1916), State v. Fowler, 
90 F l a 155, 105 So 733 (1925). 

*- Jefferson County v Timmel, 261 Wis 39, 51 N W 2d 
618 (1952), Kansas City v Liebi , 298 Mo 669, 262 S.W. 
404 (1923), see Howden v City of Savannah, 172 Ga 838, 
159 S . E . 401 (1931). CiviUo V New Orleans, 164 L a . 271, 
97 So. 440, 33 A L R . 260 (1923). 
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cases are those upholding building-
height restrictions and billboard reg-
ulations.'*'' Building and setback lines 
may now be imposed under the police 
power,''*' although in an earlier day emi­
nent domain was required.*'' Subdivi­
sion regulations affecting, among other 
things, the number, location, and man­
ner of construction of approaches to a 
highway are also proper under the police 
power.** In all of such instances, as in 
zoning cases, only the regulation or re­
striction of future uses of property is 
permitted.** 

Ordinarily, a presently existing prop­
erty use cannot be directly cut down 
under the police power, unless it consti­
tutes a nuisance.**' Where an existing 
use not prohibited at common law is 
declared to be a nuisance by ordinance 
or statute, the courts will determine for 
themselves whether it is a nuisance in 
fact.''" This is largely a matter of decid­
ing whether the use partakes sufficiently 
of the attributes of recognized nuis­
ances, due regard being paid to prece­
dent on the one hand and the legislative 
declaration on the other. Although in 

" E B , Welch V . Swaksey. 214 U S . 91 (1908). See 
Note. 8 A L R 2 d 963 (1949). 

'''Eg. Murphy v Town of Westport, 131 Conn. 292, 
40 At l2d 177. 156 A L R . 568 (1944), General Outdoor 
Adv Co V . Indianapolis, 202 Ind 85, 172 N E 309, 72 
A L R 453 (1930) 

'"Goreib v Fox, 274 U S 603 (1927), Town of Windsor 
V. Whitney, 95 Conn. 367, 111 At l . 354 (1920); McQuil­
lan, Municipal Corporations §1:24 641, 26 138 (3rd ed 
1950) 

" Appeal of White, 287 P a 259, 134 At l 409, 53 A L R 
1215 (1926); St. Louis v. HiU, 116 Mo 527, 22 S W. 
861 (1893) 

"> Ayres v. Los Angeles, 34 Cal 2d 31, 207 F 2d 1, 11 
A L R 2 d 603 (1949) 

Fieund explains this aspect of the police power as 
follows "Moat police lesislation, even for the protection 
of safety and health is precautionary in its nature, i e.. 
It does not deal with danger which is imminent to such 
degree that loss or injury may be expected almost as a 
certainty, but with conditions under which those who are 
accustomed to them can live without a sense of injury or 
even of discomfort." Freund, Police Power S538, (1904) 

The leading American case holding retroactive zon­
ing unconstitutional is Jones v City of Los Angeles, 211 
Cal 304, 295 Pac. 14 (1930). F o r a discussion of the 
theoretical and practical limitations of the police power 
in the elimination of nonconforming uses see Comment, 
39 Yale L J 735 (1930) and Comment, Wis. L Kev 685 
(1951) The latter source, at page 689, quotes with 
approval from Bassett, Zoning 112 (1936) as follows: 
"Theoretically the police power is broad enough to war­
rant the ousting of every nonconforming use, but the 
courts would rightly and sensibly find a method of pre­
venting such a catastrophe." 

' " E . g . , In re Wilshire, 103 Fed 620 ( C C S.D Cal . 
1900), 2 T I E D M A N , Op eit. mpra, note 18, at sec 146, 
39 Am. Jur . , Nuisances sec 13. 

theory, perhaps, there is nothing to pre­
vent certain access uses from being 
classified as nuisances in certain situa­
tions, the sheer novelty of the idea 
would probably make it unacceptable to 
the courts. It should be remembered, 
however, that to the extent a court holds 
to the proposition that access rights are 
subordinate to the rights of the travel­
ing public, an existing use of access 
can be restricted whenever it impinges 
on those rights—^without regard to 
whether or not the use constitutes a 
nuisance. 

The distinction between regulating or 
restricting future use of property as 
opposed to existing use is clearly ap­
parent and is made the limiting factor 
in most recent legislative attempts to 
restrict access under the police power 
by declaring that no rights of access 
shall arise to or from highways there­
after built as freeways, expressways,*^ 
or other restricted-access highways. 
Chapter 587, Oregon Laws 1951,^^ which 
prevents the accruing of access rights 
to property abutting upon any future 
highway, is an example of such legisla­
tion, although it goes further than most, 
if not all other, such laws by being ap­
plicable to all new state highways.'*' 
This statute recognizes that the earliest 
that common-law rights of access could 
be found is at the time right-of-way for 
a highway is acquired (although the 
modern and better view is that common-
law rights of access spring into exist-

•» American Association of State Highway Officials 
Definitions Expressway—A divided arterial highway for 
through traffic with full or partial control of access and 
generally with grade separations at intersections. Free­
way—An expressway with full control of access 

K-' Oregon Revised Statutes ?374 406 to 5374.415. 
Although the constitutionahty of this act has not as 

yet been before the Oregon Supreme Court, the tenor and 
holding of the recent decision m State Highway Comm'n 
V Burk, 58 Ore. Adv Sh., No 2, p 19 (1954) augurs well 
for the validity of this act when the test comes. I n the 
Btirk case the Oregon court followed the 'decision in 
People V Thomas, 108 Cal App.2d 832, 239 P.2d 914 
(1952) and held there is no taking of an easement of 
access when a new non-access highway is established by 
condemnation 

» 1 Lewis, Eminent Domain 5121 (3rd ed. 1909). 
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ence when the highway is opened to 
public travel)," by declaring: 

No rights in or to any state highway, includ­
ing what is known as right of access, shall 
accrue to any real property abutting upon any 
portion of any state highway constructed, re­
located or reconstructed after May 12, 1951, 
upon right of way, no part of the width of 
which was acquired prior to May 12, 1951, for 
public use as a highway, by reason of the 
real property abutting upon the state highway. 

Other provisions of this law author­
ize the state highway commission to 
"prescribe and define the location, 
width, nature and extent of any right 
of access that may be permitted by the 
state highway commission," by which 
authority the commission controls the 
use of access that is permitted for serv­
ice of property abutting upon future 
highways. 

No state, within the knowledge of the 
writers, has enacted a law authorizing 
the establishment of freeways, express­
ways, or other restricted-access high­
ways, the effect of which law is to ex­
tinguish rights of access from abutting 
property to existing highways by the 
mere declaration or establishment of 
such existing highways as restricted 
access facilities. It appears that in all 
instances it is necessary for the high­
way authority to acquire such rights of 
access to existing highways by pur­
chase or exercise of the power of emi­
nent domain to effectively prohibit or 
restrict access thereto. Although the 
language in Section 336, Chapter 121, 
Illinois Revised Statutes, 1951, does 
specifically grant to the highway au­
thorities power to deny future means 
of access to existing and future high­
ways designated as freeways, the Su­
preme Court of Illinois, in interpreting 
this law, has held that rights of access 
to existing highways are not extin­
guished under this law by merely desig-

" Donahue v. Keystone Gas Co., 181 N Y 813. 73 N E 
1108 (190B), 10 Dillon, Municipal Corporations 1778 (Bth 
ed.): 4 McQuillan, Municipal Corporations £49 (3rd ed. 
1960). 

nating existing highways as freeways 
and that such rights of access can only 
be extinguished by purchase or con-
demnation.-'"''' 

Based on general law and the fore­
going discussion of police power, access-
interference cases, and property-use-
regulation cases, the following general 
conclusions can be made respecting the 
proper limits of regulation of use of 
access under the police power: 

Future Hightvays. To the extent that 
courts uphold laws declaring that rights 
of access shall not arise from abutting 
property to highways subsequently con­
structed, a fortiori, state legislatures 
have authority under the police power 
to impose the lesser restriction of limit­
ing the use of access to such highways. 
After determining that the legislature 
has the authority to regulate use of ac­
cess under the police power, the only 
thing remaining is to effect a proper 
delegation of the necessary power to 
the proper highway authorities and for 
such authorities to properly exercise the 
delegated power. 

Such legislation, of course, would 
have to meet the standards prescribed 
by the courts for a valid exercise of the 
police power. Basically it would have 
to appear that the means adopted were 
reasonably necessary and appropriate 
for the accomplishment of a proper 
police power end.-'"' There would have to 
be an obvious and real connection be­
tween the provisions of the law and its 
avowed purpose, and the regulation 
adopted would have to be reasonably 
adapted to the accomplishment of the 
end sought to be attained.-"''' 

Dept of Pub Works & BuiIdinffB v Wolf, 414 111 886, 
111 N E.2d 822 (1963) The construction of future ap­
proaches to existins hiEhways may, however, be leKulated 
as a proper exercise of police power provided that by such 
leeulation all access to pubhc ways from property abut­
ting upon a highway is not denied. Oregon Revibed Sta­
tutes 374 305 to 376 326 (1953) See Breinig v Allegheny 
County, 232 P a 474, 2 At l 2d 842 (1938). Town of Tilton 
V . Sharpe, 86 N H . 138, 165 At l 44 (1931) 

« M u t u a l Loan Co. v Martell. 222 U S 226 (1911): 11 
A m . J u r . Const haw. sec 302 

5'Mugler V State of Kansas, 123 U S 623 (1887); 11 
Am J u r , Const L a w , sees 302-03. 
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Existing HigMoays. Under the theory 
that an abutter's private right of access 
is subordinate to the public right to 
regulate and use the street for proper 
street purposes, any reasonable regula­
tion directed toward restricting the use 
of existing access so as to prevent such 
use from causing harm to the public 
using the street would be proper under 
the police power so long as all access 
from the abutting property to all streets 
is not thereby cut off."̂  Undoubtedly, 
however, many courts would refuse to 
allow restriction of the use of existing 
access on the ground that a vested right 
of access cannot be materially impaired 
without payment of compensation. 

Presumably a greater degree of ac­
cess use restriction would be allowed 
under police power in a taking state 
than in a taking-or-damaging state. 
Possibly, also, some courts might dis­
tinguish between existing and future 
means of access (constructed ap­
proaches) to an existing highway, al­
lowing use regulation of the latter but 
not of the former. However, this dis­
tinction would be without a sound basis, 
either in logic or in law, for the scope 
of any vested right is properly deter­
mined by its permissible limits of exer­
cise rather than by the extent to which 
it may have been or is exercised. 

By analogy to zoning cases, however, 
there is precedent for courts to sustain 
as a proper exercise of police-power re­
strictions upon use of access to existing 
highways, which restrictions as to use of 
access would operate similar to zoning 
laws and ordinances only to prevent fu­
ture nonconforming uses and would not 
affect existing nonconforming uses."' 

SUMMARY 
The Oregon State Highway Commis­

sion, commencing in 1947, has devel-
See Breinig v Allegheny County, 232 Pa . 474, 2 A.2d 

842 (1938). 
See footnote 49a supra. 

oped a little-known phase of access 
control consisting of the control of ac­
cess as to use. Use-control involves re­
stricting the kind or purpose of use 
that can be made of approaches to a 
highway from abutting property, with 
allowed uses ordinarily being for resi­
dential, farm, or particular limited 
commercial purposes. The degree of 
restriction of use of access that is im­
posed depends upon the requirements of 
the abutting property and the overall 
plan of access control for the particular 
section of highway, with the highway 
considerations being paramount. 

Prior to 1951, control of use of access, 
both to existing and future highways, 
could be effected in Oregon only by ac­
quiring access rights by donation, pur­
chase, or eminent domain. After enact­
ment of Chapter 587, Oregon Laws 1951 
(which law prevents the accruing of 
rights of access to property abutting 
upon future state highways except such 
access as the highway commission may 
permit), the commission has controlled 
access to future highways without ne­
cessity of payment and has permitted 
access, restricted as to use, to those 
highways where complete prohibition 
of access was not necessary to safe­
guard the motoring public. As yet, 
there is no statutory authority in Ore­
gon for controlling the use of access to 
existing highways by exercise of police 
power, and no such control has been 
attempted under a statute authorizing 
the reasonable regulation of new ap­
proaches to existing highways. 

The experience of the Oregon S':ate 
Highway Commission in controlling 
the use of access clearly shows that a 
comprehensive program of access use-
control can be rewarding. Without ques­
tion, Oregon has saved substantial sums 
of money by employing the principle 
of access-use control in those instances 
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where restrictions upon access less than 
the complete prohibition thereof can 
adequately serve the safety require­
ments of the motoring public and also 
protect the great investment in new 
highways by insuring that traffic will 
not be impeded or the capacity of the 
highways reduced by future ribbon de­
velopment of abutting property. This 
saving was a natural result of the prac­
tice of the state to acquire the minimum 
access use restrictions necessary to 
serve the highway requirements. 

Private property owners have like­
wise benefited through application of 
this access use-control program, for in 
many instances it has been possible to 
permit access restricted as to use, for 
service of abutting property, whereas 
complete prohibition of access would 
have been necessary in the absence of 
access use control. Not only have pri­
vate property owners been benefited, 
but the state as a whole has likewise 
received benefits, for the maximum de­
velopment and use of property abutting 

upon highways that is consistent with 
safety and highway requirements is 
thereby promoted, resulting in eco­
nomic benefits to the state as a whole, 
as well as increasing the value of pri­
vate property for tax purposes. 

Looking to the future, it is hoped 
that, as the advantages of access use-
control become more apparent to the 
public at large and to state legislatures 
in particular, more police-power control 
of use of access to existing and future 
highways will be possible. In light of 
the ever-growing need for access con­
trol in the construction of modern high­
ways and the ever-increasing cost of 
such control when effected by exercise 
of the power of eminent domain, it may 
well be that police power control of use 
of access both to existing and future 
highways, with adequate legislative 
safeguards to prevent unreasonable 
exercise of such authority, will receive 
universal recognition by the state leg­
islatures and universal sanction by the 
courts. 
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^ ^ Cib is a i»:i^t«, nonprofit' cnrĝ tnization of sci^tists, dedicated to t l i ^ 

fiut^'feran^ of scien*^ and to its use fen: the genial welfare*, The 
,-/ACADEMt itsdf was e^bli^ed in'^lSeS ^der a concessional <^£irter 

"»gn6db3rPr«siden^ I4ne<^n«,: ̂ powered to pr^de for alTactivities ap­
propriate, to: acadeimes <d spi«nce, it was sAbo reiuired by its charter to 
aet as an adviser )^ the fed«a'al government in Scientific matters. This 
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