Control of Highway Access and Adjacent Areas
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@ THE YEAR 1956 long will be remembered in the highway field as the year of enact-
ment of legislation providing for the biggest program of highway construction in the
history of the nation. It 1s expected that this accelerated program, in its ultimate rami-
fications, will entail the expenditure of some $15 billion for right-of-way. Present
estimates indicate that, for the Interstate System alone, more than 700, 000 parcels of
land will have to be acquired at a cost of between $5 billion and $7 billion. State high-
way departments have found it necessary 1n some instances to overhaul their right-of-
way organizations to meet the needs of the new program. Procedures need to be stream-
lined and personnel must be increased.

In this connection, a right-of-way salary survey, sponsored by the Highway Research
 Board 1n cooperation with the American Association of State Highway Officials and the
| American Right-of-Way Association, indicates a wide range of salary schedules for
 personnel engaged in the same type of work in the several states'. Salary levels for
 right-of-way personnel 1n some states appear to be adequate, but in others are woefully
low.

There is a great need, too, for training programs for right-of-way personnel, both

new and old. The AASHO Committee on Right-of-Way passed a resolution during the
Association's Annual Convention at Atlantic City, urging that plans for such a program
be made at the earliest possible moment. In response to this resolution, the committee
‘18 1nvestigating the possibility of obtaining financing from appropriate sources to defray
the cost of such training programs.

Three features of the 1956 Federal-Aid Highway Act are of particular interest to the
committee. First, it places particular accent on control of access, inasmuch as the
41, 000-m1le Interstate System is to have planned access of this kind. This makes it

imperative that each state have adequate legal authority to construct portions of this
- system within its borders to expressway standards. Most of the states now have some
‘legal authority in this respect, but in many cases the law needs broadening and strength-
 ening to provide for all contingencies. Many amendments to state laws have been intro-
duced in or enacted by current legislative sessions for this purpose, as indicated in a
' later section. Additionally, a controlled-access law was passed by the New Mexico
 State Legislature in the 1957 session. Similar legislation was enacted in Minnesota,
| which heretofore had been controlling access under the general authority of the state
highway department as interpreted by the State Supreme Court.

Furthermore, the 1956 Act authorizes the Secretary of Commerce to acquire, enter
'upon, and take possession of land (or interests in lands, including control of access) for
 right-of-way for projects on the Interstate System, at the request of the state. This is
 for the benefit of those states which do not have authority to acquire access rights or to
 take immediate possession of highway right-of-way.

A great many of the states have authority to take possession of right-of-way at some
point before the completion of condemnation proceedings, but in many others constitu-
tional limitations or other factors have prevented the passage of effective legislation in
this respect®. Legislative and judicial developments 1in this field are discussed in a

 later section of this report.

The Federal-Aixd Highway Act of 1956 also sanctions the acquisition of land for future
highway use by authorizing federal participation in the cost thereof. Only a handful of
 states have specific statutory authority to acquire right-of-way for future use. Ina few
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2See "Immediate Possession of Highway Right-of-Way, "' Committee on Right-of-Way,
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others, the law seems to imply the existence of such authority. In still others, the
authority exists by dint of judicial decision®. One state (Indiana) was given authority
to acquire future right-of-way by the 1956 session of the state legislature.

In at least four states attempts were made to enact legislation authorizing the setting
up of a revolving fund for the purchase of right-of-way, which would, of course, aid in
financing acquisition for future use. In three states (Florida, Indiana and Maryland) the
attempt was successful, In Michigan, the proposal failed of enactment. The use of a
revolving fund for right-of-way use is now authorized in eight states (California, Flori
Indiana, Maryland, New Mexico, New York, Ohio and Washington).

In three states, significant revisions in the laws pertaining to land acquisition have
been made (Maryland, 1956; Indiana and Texas, 1957).

A significant provision of the Maryland law, designed apparently to prevent land
speculation, specifies that the amount determined upon by the State Highway Commissi
as the value of the property is not to become public information until such time as all
property along the pertinent section of highway has been acquired, or at least the price
agreed upon by the parties to the transaction. Plats or maps are not to be open to pub-
lic inspection until recorded in the appropriate office. The law further specifies that |
the State Roads Commission must acquire title to the property and ascertain the amount
to be paid therefor within one year from the date plats or maps are recorded. X no ‘
agreement is reached with the property owner, condemnation must be instituted within
the one-year period. Otherwise, the value of the property is to be determined as of
the time of acquisition. If the value 1s less at the time of acquisition, it 1s to be de- |
termined as of the date plats or maps were recorded.

After payment to the owners or into court of the amount determined to be fair compe:
sation, and the filing of the maps or plats, the State Roads Commuission is authorized to
take possession of the property. Negotations between the property owner and the State
Highway Commission are to be entered into at this point.

A detailed review of the provisions of the new Maryland law was given at the open
session of the committee during the Annual Meeting of the Board in January 1957 by
LeRoy C. Moser, Right-of-Way Engineer of the Maryland State Roads Commission. |
Moser's paper, "The New Land Acquisition Law of Maryland, " 1s included 1n full 1n i
this report. ‘

Highlights of the new Indiana law include provision for a revolving fund, authority to
acquire a fee simple title, to acquire right-of-way for future use, and for frontage road
in connection with the provision of expressway facilities. Use of a reservation mechan-
ism was also authorized by the legislature, as discussed 1n a later section of this repor

In Texas, the acquisition of land for state highway purposes has been a function of thi
local governmental units. Under the provisions of a law passed by the 1957 session of
the state legislature, however, the state will acquire and pay for right-of-way for proj
ects on the Interstate System. The law further directs the state to pay 50 percent of thl
cost of right-of-way for Umted States or state highway projects. Additional revenue w1
be provided to the Department for this purpose by an increase in motor vehicle license
fees. '

The committee continued during the year to assist state highway departments, as we
as other governmental and non-governmental agencies attempting to i1mprove legal and
administrative procedures 1n the acquisition of highway right-of-way, control of access
and regulation of the roadside. This is one of the most important functions of the com-
mittee, and is becoming increasingly so as the expanded program of highway improve-
ment goes forward.

Mention may be made at this point of an unusually interesting paper presented at the'
open session of the committee during the Board's Annual Meeting in January 1957. Thi
paper, ""Some Sociological Considerations in Highway Development, " was prepared by
Therel Black and Jerrilyn Black. The authors plead for greater recognition of social
needs that highways can help fill, and for cooperation between administrators and spec-
ialists 1n highway agencies and specialists from other fields in planning the highway system.

|

3See Highway Research Board Special Report 27, "Acquisition of Land for Future
Highway Use" (1957).
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Membership of the committee has been expanded, asindicated by the roster onpage ii.

LAND ACQUISITION

Top highway officials are no longer casual about highway right-of-way problems.
They now realize that difficulties associated with the acquisition of land for highway
purposes can effectively block all of their sincere attempts to accelerate highway im-
provement. Accordingly, right-of-way problems may now be viewed from a new per-
spective.

Immediate Possession

As previously mentioned, effective legislation authorizing immediate possession of
highway right-of-way is lacking 1n a number of states. Attempts were made to remedy
this situation in at least three states during the past year—two of them successful and
one unsuccessful. In the North Dakota general election of 1956, the voters approved an
amendment to the State Constitution which will permit the State Highway Department to
take immediate possession of highway right-of-way. But a Washington resolution of the
1955 legislature, giving the state the right of immediate possession of property after
payment into court of an amount provided by law, was defeated at the 1956 general elec-
tion 1n that state.

The State of Illinois, where an immediate possession law enacted 1n 1947 was struck
down by the State Supreme Court in 1951 on the ground that it contravened a section of
the Illinois Constitution, was successful in obtaining passage of a new declaration of
taking law in 1957. Objectionable provisions included in the original law have appar-
ently been eliminated, and 1t is hoped that this new law w1ll be able to withstand a court
scrutiny of its constitutionality.

During the period between the adoption by the North Dakota Legislature of the resolu-
tion to submit the proposed constitutional amendment to the voters and its approval, the
State Supreme Court handed down a decision in which it declared unconstitutional a
statute authorizing the taking of possession after 30 days from the time the award was
made and deposited in the court by the board of county commissioners. The statute in

question was enacted 1n the 1953 session of the State Legislature and provided as follows:

Notwithstanding the taking of an appeal as provided in section 95 of this
Act (24-0123) in proceedings of the commissioner in the taking of land
or materials by condemnation, or from the award made by the board
of county commissioners in such proceedings, the commissioner may
proceed with the use of the property so condemned and shall be liable
for any additional amount awarded to the appellant upon such appeal.

The court held that such a law was clearly prohibited by Section 14 of the State Consti-
tution, which provides that private property 1s not to be taken or damaged for public use
without just compensation having been first made to or paid into court for the owner.
The use of the property pending an appeal, the court said, would constitute at least a
partial taking prior to the determination of the court that it was necessary to take the
property and before compensation for 1t had been determined and paid into court. The
court without hesitancy held that this statute was repugnant to Section 14 of the cons-
titution . The court's decision is academic at this point, but does indicate the need
for the constitutional amendment approved by the North Dakota voters.

Two more court decisions involving the right of immediate possession were handed
down by state courts during the year. One, in California, came before the State Su-
preme Court as the result of a controversy as to who was responsible for an assess-
ment lien against the land taken. Pursuant to Art. 1, Section 14, of the California
Constitution, the California Highway Commission, upon instituting condemnation pro-
ceedings to acquire a tract of land for highway purposes, and the issuance of summons
to the property owners, took possession of the property involved. Sometime prior to

‘See Memorandum 87, Committee on Land Acquisition and Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 318 (June 1956).
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this action, an assessment lien was levied against the property by the City of San Mateo
for the purpose of completing a drainage project affecting and benefiting the lands 1n-
volved.

A trial court ordered payment of the city's assessment out of the condemnation award
and the property owners appealed. The trial court based its decision on the theory that
the assessment was a levy on the interest of the owner; that title to the property did not
pass 1n a condemnation proceeding until judgment was entered and recorded; that the
mere taking of possession of land prior to judgment did not accelerate the passing of
title; that title was therefore in the property owners at the time the assessment was
levied, and that the lien attached to the condemnation award.

The Supreme Court held, however, that in situations where it could be said that in
addition to a mere taking of possession by the condemner, there was also such a sub-
stantial change in the status of the land taken and the condemnee's relation to 1t as to
constitute, in effect, a divestiture for all practical purposes of all of the former own-
ers' interest, the strict rule should not apply. In the present case, said the court, the
effective taking by the condemner was advanced from the time of award to the time of
appropriation of the property. The court held, therefore, that the assessment lien |
became effective after the property owners were deemed to have been divested of their {

|
1

rights in the property, and they were entitled to compensation without deduction on
account of the assessment lien (People v. Peninsula Title Guaranty Company, 301 P.
(2d) 1, Aug. 31, 1956).

A significant decision was handed down by the Kentucky Court of Appeals as the re-
sult of the passage in 1954 by the State Legislature of an amendment to the state statutes
authorizing the acquisition of land for state and federal mghways providing that a con-
demnee might, upon motions supported by affidavits, have trial deferred for a period
of two years, or until such time as the road improvement was completed, whichever
time was shorter. The court held this provision unconstitutional (Commonwealth v. |
Werner, 280 N. W. (2d) 214, June 3, 1955)%. |

In addition to a provision that private property shall not be taken or applied to pub-
lic use without just compensation having first been made (Sec. 13), the Kentucky State
Constitution also has the following provisions:

All courts shall be open, and every person having injury done him
in his lands, goods, person or reputation, shall have remedy by due
course of law, and right and justice administered without sale, demal |
or delay. (Sec.14)

To guard against transgression of the high powers which we have ‘
delegated, we Declare that everything in this Bill of Rights 1s ex-
cepted out of the general powers of government, and shall forever |
remain 1nviolate; and all laws contrary thereto, and contrary to
this Constitution, shall be void. (Sec. 26)

The court cited previous decisions in which 1t had been held that Section 14 was a
limitation on the judicial branch of the government and not on the legislative branch,
that 1t prohibited the courts from arbitrarily delaying or denying to its citizens the ad-
minstration of justice, but constituted no limitation upon the legislature in formulating
procedural methods to be used by the courts (Johnson v. Higgins, 60 Ky. 566 and Bark-
ley v. Glover, 61 Ky. 44).

In the cases cited, the relation of Section 26 to Section 14 had apparently not been
discussed. The present court was of the opimon that Section 26 place a limitation on
the power of the legislature to enact laws which were 1n contravention of the plain pro-
visions of Section 14. The same conclusion had been reached 1n another Kentucky case
(Ludwig v. Johnson, 49 S. W. (2d) 347, 351, 1932) wherein the court declared the rea-
soning in the previous cases ''clearly unsound. "

’See Memorandum 86, Committee on Land Acquisition and Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 312 (Apr. 1956).
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The Court of Appeals concluded that Section 14, when construed in the light of Sec-
tion 26, prohibited the legislature from invading the province of the judiciary and that
the prohibition of Section 14 applied to the legislative branch of the government as well
as to the judicial.

Reservation of Highway Right-of-Way

As previously noted, use of a reservation mechanism by the Indiana State Highway
Department was authorized by the 1957 session of the State Legislature. The provi-
sions of this new mechanism may be of interest to those concerned with the problem
of uncontrolled development which is apt to take place between the time plans for a

' highway improvement are formulated and the actual taking of the land.

Under Indiana's new law, the highway department, having determined the location
of a state highway, may file a metes and bounds or other description of the land to be
taken with the county recorder. After proper notice has been given the owner of the
property that the department intends to acquire such lands for highway purposes, no
owner may erect any improvements thereon, subdivide the same or make any changes
1n the use thereof which would affect its use for highway purposes without notice to the
department. Upon receipt of such notice, the department has 90 days within which to
purchase the land or to commence condemnation proceedings. If the department has
not done so at the end of the 90-day period, the owner may proceed with the tmprove-
ment, subdivision or change in use. The mechamsm is further circumscribed as to
 tume, in that if the department has not acquired the property or commenced condem-
nation proceedings within three years from the date of filing the description, the reser-
vation ceases to exist.

The City of New York has been making use of the mapped-street device for a number
of years as a means of reserving land for ultimate street or highway improvements.
Although the constitutionality of the enabling act has never been the subject of a judicial
decision, the courts have on a number of occasions refused to sanction application of
the law 1n particular instances where such action would impose a hardship on the prop-
erty owner.

One such decision was handed down on August 16, 1956, by a State Supreme Court.
In this instance, a property owner more than 80 percent of whose land lay within the
limits of a proposed improvement concerning which the Board of Estimate of the City
of New York had adopted a map, applied for a permit to build a non-storage garage.
The application was denmied, whereupon the owner appealed to the Board of Standards
and Appeals for a variance, which was granted on condition that, in the event of con-
demnation, the cost was to be amortized over a term of ten years at the rate of 10
percent per year starting from the completion of the building.

The landowner appealed, contending that the conditions upon which the variance was
granted constituted an onerous and confiscatory burden, and, in effect, constituted the
taking of her property without just compensation in violation of the Federal and State
Constitutions. Her contention was upheld by the Supreme Court, which noted that the
landowner was to receive no compensation for the building if condemnation took place
more than 10 years from the completion thereof, though it might still have a useful
life of 40 years. H condemnation took place soomer, compensation would be reduced
by 10 percent for each year that had elapsed, although, said the court, property de-
preciation would be closer to 2 percent. The court concluded that conditions imposed
were confiscatory in part during the first 10 years and completely so after the tenth
year. From the undisputed facts, the court found it apparent that the property owner
had been deprived of her property without due process (Rand v. City of New York, 155
N.Y.S. (2d) 753).

An unusual situation arose in Texas in connection with a proposed state highway
improvement. A county bond issue was approved for acquisition of the necessary right-
of-way, and the proposed right-of-way had been staked out. One day before a blank
deed, prepared by the highway department, containing a description of the property,
was delivered to the Commissioner's Court, W. H. Hammon who had an oil and gas
lease on which he had some producing o1l wells, had commenced a new well on a sgite




6

within the right-of-waybounds as plannedby the highway department. Allegedly Hammo
did not know the metes and bounds of the proposed right-of-way, but thought it would be
on another portion of the tract. The court issued a temporary restraining order pro-
hibiting Hammon from continuing to drill the well, which at that time had been drilled
to a considerable depth. Hammon appealed from an injunction subsequently 1ssued by
the Dastrict Court.

The Circuit Court of Appeal held that as of the time of filing of the suit, the county
had no right in the tract other than the right to enter thereon for the purpose of sur-
veying, inspecting, staking, etc. It was evident that the county intended to acquire the
proposed right-of-way by purchase or condemnation at some future time. However,
said the court, the county had no right to destroy Hammon's property prior to the law-
ful appropriation thereof by paying or securing the payment of compensation. Further-,
more, continued the court, the county had no right to restrain Haommon from making ’
lawful use of his property prior to a legal taking thereof. Since the county had no |
present interest in the tract under consideration and no right of the county had been or 1
was being violated by Hammon, the appeals court held that the lower court erred in
granting the 1njunction. The 1njunction was thus dissolved (Hammon v. Wichita County,
290 S. W. (2d) 546, May 4, 1956).

A somewhat similar decision was handed down by the Ohio Supreme Court in Novem-‘
ber 1955, as the result of an attempt to prevent construction of a gasoline service sta- |
tion on land which would eventually be needed for right-of-way for an extension of the
Lakeland Freeway in the City of Euclid (State v. City of Euclid, 130 N. E. (2d) 336).

The case arose when the city turned down a permit for a filling station to be located
at the northeast corner of Babbit Road and Lakeland Boulevard in the City of Euclid.
The city had, by resolution, declared that it was necessary to appropriate the land for
a proposed highway. The applicant asked the court for an order compelling the city to
issue the permit. Such an order was issued by the Court of Appeals for Cuyahoga
County, and the city appealed. The Supreme Court held that the city could not freeze
the land's use by adopting a resolution declaring the necessity of appropriating the land |
for a proposed highway, when such a highway had not been authorized by any of the
municipal, state or federal authorities. |

The property in question was zoned for retail stores and a previous application for
a permit to construct a filling station had been refused on the ground that retail gaso-
line filling stations were prohibited in such a zone. The Court of Appeals at that time
held that the zoning ordinance, to the extent that it prohibited the use of the premises |
1n question for a retail gasoline filling station, was unreasonable and confiscatory, and
therefore unconstitutional; that the action of the city council in refusing to rezone the
premises was arbitrary, capricious, unlawful and void; and that the owner of the prem-
ises was entitled to a building permit, The Supreme Court refused to review the case
(Henle v. City of Euclid, 125 N. E, (2d) 355, 1954).

When the Supreme Court refused to review the case, the City of Euclid adopted a
resolution declaring 1t necessary to appropriate the property for highway purposes, to |
wit, for the Lakeland Freeway. |

The Supreme Court noted that, with the aid and financial assistance of the Federal
Government, the state made a study of the feasibility of an expressway, to be known as
the Lakeland Freeway, from downtown Cleveland to a point of intersection with US 20,
1.3 miles east of Painesville, surveyed a proposed center line therefor, and determinec
the construction of such highway on such surveyed center line to be feasible. Some of
the land in the surveyed course of such center line had been acquired by the City of
Euclid. The center line passed through the center line of the property here under con-
sideration. However, the court pointed out that no cooperative agreement of any kind
in connection with the portion of the proposed Lakeland Freeway within the City of
Euclid has been entered into by that city with the state, the Federal Government or the
county; nor had the city adopted any legislation to provide on its own behalf for the
establishment and construction of this section of the highway.

Pursuant to the resolution noted, the city council passed an ordinance, as an emer-
gency measure, declaring that the premises in question had been "appropriated" and
directing that condemnation proceedings be instituted. In the meantime, the owner of
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 the property and the Sun Oil Company, who had agreed to purchase the property if a

| gasoline gervice station were permitted thereon, filed application for a permt. The

' permit was again refused on the ground that since the premises in question had been

' ordered to be appropriated by the city, the permit could not legally be issued. Sun

~ 0il Company asked the Court of Common Pleas for an order requiring the city to issue
the permit, the court ordered the permit issued, and the case was appealed to the
Supreme Court by the city.

| The Supreme Court took notice of the fact that Euclid was a charter city, and its

" home rule charter included the power of eminent domain, However, its charter had

) no specific procedural provisions by which it might exercise that power. In the instant
case, it undertook to appropriate the property in question by passing a resolution of

 intent. The court also found that there was specific procedure provided in the city's
charter for the establishment of streets or highways. Its authority came from the

| statutes, which authorized municipal corporations to provide for streets and highways

’ by ordinance. No such ordinance establishing the Lakeland Freeway within the city
had been adopted by the city council.

The court pointed out that on several occasions it had held that, although munici-
~ palities were permitted to appropriate private property for public purposes, they must,
' in doing so, follow strictly the modes of procedure prescribed by statute. The record,
" according to the court, indicated that the city had not established Lakeland Freeway,

but that the freeway was still in a visionary stage awaiting a cooperative agreement

with the county, state or Federal Government, or with some of them, to establish it,

The court concluded that the so-called appropriation was only an abortive attempt to

acquire title to this property for possible future highway purposes. The municipality
' had no power or authority to appropriate lands for some contemplated future use.

The judgment of the Court of Common Pleas, ordering that the permit for the

gasoline service station be issued, was affirmed.

Finally, the Maryland Court of Appeals was called upon to decide whether a land-
 owner might collect damages from a city for delay in the widening of a street (Lord
Calvert Theatre, Inc. v. Mayor and City of Baltimore, 119 A. (2d) 415, Jan. 11, 1956)°,

A 1928 ordinance of the City of Baltimore authorized and directed the Commissioners
for Opening Streets to condemn, open, widen and grade the street in question, Wash-
ington Boulevard, from 60 to 80 feet. This ordinance had never been acted upon or
repealed. In the meantime, in 1935, Lord Calvert Theatre, Inc., had been granted
authority to construct a theater on Washington Street within the area covered by the
ordinance previously noted. The theater was set back to the proposed building line in
compliance with the ordinance.

The theater corporation brought suit for damages, claiming that: (1) it had been
deprived of the use of the 20-feet setback strip; (2) its business had been adversely
affected by the setback; (3) it lost a tenant in 1951 because of the failure of the city to
go forward with the widening project, and (4) the city later permitted a store to be
erected next door on the old building line, causing the theater to be boxed in so that
prospective patrons could not see it when passing along the street. The corporation
contended that the city had been guilty of "unreasonable, unnecessary, willful and
negligent delay in failing to diligently complete or repeal the pending condemnation. "

The Court of Appeals noted that while it was not universally recognized, it had been
held in Maryland that damages actually suffered from unreasonable delay in either
abandoning condemnation proceedings or paying the award determined therein were
compensable. However, said the court, this rule was only applicable to situations
where condemnation proceedings had actually been started. The court cited a pre-
vious case in which it has been squarely held that the mere passage of an ordinance,
although it affected the tenure and business of a property owner, did not entitle the
owner to damages (Shanfelter v, City of Baltimore 31 A. 439, 1895). In the previous
case, the court said, however, that there were situations in which a property owner
would be entitled to relief, such as where a deliberate effort was made to depreciate

®See Memorandum 90, Committee on Land Acquisition and Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 328, Oct. 1956).




the value of the property for the purpose of subsequently acquiring it by condemnation
at a reduced price.

In the 1nstant case, the court found no allegation of bad faith or of any effort to ne-
gotiate or beat down the price. Although the enabling statute required the condemning
authority to "proceed diligently' in the execution of the ordinance authorizing the con-
demnation, the court remarked that no diligence on the part of the commissioners
could provide the funds necessary to negotiation or the institution of proceedings. The
record did not indicate to the court that the delay was due to any fault on the part of the i
city, but was probably due to "'governmental inertia, ' or the preference given other
more pressing improvements. To hold that the city committed an actionable wrong 1n ‘
failing to 1mplement its ordinance or repeal 1t would go far beyond any decision of which
the court was aware. |

In the court's opinion, the theater corporation could not complain of the delay prior
to the time it acquired the property in 1936, since it was aware of the situation at that |
time. The court found no showing that the corporation suffered any damage by reason
of the setback until 1951, when it claimed to have lost its tenant and to have been com-
pelled to take over the theater and operate it at a loss until it was closed in 1953. In
this connection, the court accepted the city's contention that this loss was due to com-
petition from other forms of entertainment and not to street location. |

In dealing with the corporation's claim that it was "boxed 1n" when the city permitted
a store to be erected next door on the old building line, the court held that even if the
permission granted by the city was ill-advised or illegal as a variance under the zoning
laws, it would not justify a similar variance or exception in the case of the theater.

The court held that the corporation was not entitled to damages.

|
l
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Compensation for Damages

Courts of the several states are frequently called upon to decide whether or not
certain alleged damages resulting from highway improvements are compensable. These
alleged damages sometimes occur when land is actually taken, in which case the land-
owner argues that they should be taken into consideration in determining compensation,
or they may occur when no land is actually taken. Many of them arise as a result of
police power controls, such as the placing of a dividing strip in the middle of an ex-
isting highway to separate traffic lanes. Others involve the closing of a street at one
end with the result that only one way traffic is possible. Decisions were noted in seven |
states during the year in which the courts ruled on whether or not compensation must
be paid, as noted in the following paragraphs.

Circuity of Travel—In two decisions, one in Louisiana and one 1n Ohio, the courts
held that circuity of travel caused by a highway improvement was not compensable.

The Louisiana case involved a claim for damages by a corporation owning property at
the intersection of Florida and Paris Avenues in the City of New Orleans. The city
constructed an underpass at the intersection resulting in the dead-ending of Florida
Avenue which the landowners claimed made travel to their property circuitous, since
motorists traveling on either street must circle the block to enter the property.

The State Supreme Court noted that the landowners' building was still situated on the
corner of Paris and Florida Avenues, pedestrian traffic around the corner was in no
way interfered with, and vehicular traffic might still reach every part of the property,
but by a circuitous route. This, the court held, was an inconvenience suffered by the
public generally and not specially sustained by these particular property owners. It
followed, said the court, that any loss suffered fell within the realm of "damnum absque
injuria (Thomas and Warner, Inc. v. City of New Orleans, 89 So. (2d) 885, June 29,
1956).

The Ohio action resulted from a claim by the Cleveland Boat Service, Inc., for dam-
ages allegedly resulting from the construction of a roadway through and adjacent to its
leased premises. The corporation, a leaseholder, asked for $100, 000 for injury done
its property and for interference with its business incident to the construction of the
roadway. The trial court awarded $50, 000 in damages. Its decision was reversed and
the cause remanded by the Court of Appeals. This decision was upheld by the State
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Supreme Court, which held, among other things, that inconvenience of travel occasioned
by being required to follow a more circuitous route due to a completed highway improve-
ment was not a proper subject for a damage award (Cleveland Boat Service v. City of
Cleveland, 136 N, E. (2d) 274, July 11, 1956).

Construction of Dividing Strip— Washington has now joined the list of states wherein
diversion of traffic due to installation of a center-line curb is not considered a taking of
property for which compensation is due. In a decision handed down on March 29, 1956,
the State Supreme Court affirmed the judgment of a lower court dismissing a request
for an injunction to prevent the State Highway Commission from installing the dividing
strip until compensation was paid (Walker v. State, 295 P. (2d) 328).

The protesting landowners owned a motel on State Highway 2, where the dividing
strip was to be installed, and their only access to the property was a 500-foot frontage
along the south side of the highway. They claimed that tourists traveling in a westerly
direction made up the bulk of their patronage, and these tourists must make a left-hand
turn across the highway, against oncoming traffic, in order to enter the property. De-
privation of egress and ingress would severely damage the property and depress the
fair market value thereof.

The Supreme Court held that the property owners would still have free access to
their property. Once on the highway, they would be in the same position and subject to
the same police power regulations as every other member of the traveling public. Re-
routing and diversion of traffic, said the court, are police power regulations. Circuity
of route resulting from an exercise of the police power was an incidental result of a
lawful act. The court concluded that although an abutting property owner might be in-
convenienced by one-way traffic regulation immediately in front of his property, he had

 no remedy if such regulation were reasonably adapted to the benefit of the traveling

public.

The complaining landowners 1n this case also contended that the state had made an
administrative determination that the highway was to be made a controlled-access
facility, had initiated studies, prepared detailed plans and 1initiated hearings thereon
pursuant to statutory authority. The center-line curb, they argued, was an integral
part of, and a necessary step in the construction of the controlled-access highway.

The state, therefore, should be required to follow the statutory procedure for estab-
lishing such a highway and award compensation to the landowners.

In reply to this argument, the Supreme Court held that the state's action was not
sufficient to establish the highway as a controlled-access facility under the statute,
Furthermore, as applied to the specific problem here presented, the court found
nothing in the statute indicating a legislative intent to surrender or modify the right of
the highway commission to install and maintain traffic-control devices under the police
power.

Thevjudgment of the lower court, dismissing the request for an injunction, was thus
upheld®.

On the other hand, the Missouri Supreme Court, in a decision handed down on March
12, 1956, held that a trial court did not err in admitting evidence as to the effect on the
property involved of a median strip constructed as a part of a highway improvement
(State v. Johnson, 287 S.W. (2d) 835)%. A portion of the landowner Johnson's property
was condemned in connection with the widening of US 40.

The property involved consisted of two lots located at the northwest corner of the
intersection of US 40 and Carson Road. The roads intersected at less than a right
angle on the northwest side. On one lot was a two-story brick building and on the other
lot was a gasoline service station with a work shop to the rear. The brick building
was on the property when Johnson's father bought it 1n 1929, but the other buildings
were built after that time. The state took all the land upon which the brick building
was located and a 17-foot strip off the front of the rest of the property.

"See Memorandum 90, Committee on Land Acquisition and Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 328 (Oct 1956).

®See Memorandum 88, Committee on Land Acquisition and Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 322 (July 1956).
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The case reached the Supreme Court on an appeal by the State Highway Department
on the grounds that the verdict was not supported by substantial evidence.

Concerning the median strip, the state claimed that if it had been installed or con-
structed after the condemnation suit had terminated, and after the original construction
of the highway, Johnson could not collect damages. The Supreme Court took notice,
however, that the state was claiming special benefits to this property to off set damages.
These benefits, its witness said, were due to improvement in the property's adaption
for use as a large filling station with better visibility from the east, and greater in-
ducement for people to travel the road because of the kind of construction used. Also,
since increased traffic was one of the factors which the state claimed would result in
special benefits as far as filling station use was concerned, the court thought there was
no error in permitting evidence as to the proposed construction and how it would tend
to prevent part of the traffic from using the filling station.

GAS STA
GROCERY
E

RESIDENC

Figure 1. Alabama—Pike Co. v Whittington, 81 So. (2nd) 288, (1955).

The court conceded that while the state would have been entitled to an instruction to
the jury limiting consideration of this evidence to the issue of special benefits, it did
not ask to have this evidence so limited. The court concluded, therefore, that there
was no error in admitting the evidence about the median strip as a permanent part of
the highway construction,

Relocation of Highway— Courts generally have held that the diversion of traffic due
to relocation of a highway is not compensable. The Alabama Supreme Court, in a de-
cision handed down on May 12, 1955, held that relocation of a highway diverting the
flow of traffic from in front of a landowner's place of business was a circumstance to
enter into the question of the amount of the condemnee's damage. (Pike County v.
Whttington, 81 So. (2d) 288, 1955).

This case involved the straightening of US 231 through Pike County. The protesting
landowner had a 5-acre tract, the eastern boundary of which was old US 231. Im-
provements on the proverty consisted primarily of a combination residence, grocery
store and filling station. When the highway was relocated, it traversed the western
part of the five-acre tract. It was necessary for the county to acquire 0.8 acre of the
landowner's property (Figure 1).

The jury awarded compensation and damages for the land taken in the amount of
$200. The landowner requested a new trial on the ground that the verdict of the jury
was inadequate. The Circuit Court for Pike County granted the motion for a new trial,
and upon appeal by the county, the State Supreme Court affirmed the lower court's
action in granting the new trial.

The supreme court cited a number of previous decisions which it considered anal-
agous, from which 1t concluded that although an abutter is not entitled to compensation
merely by reason of the relocation of a highway, if such a relocation involves the taking
of a portion of the abutter's land, the fact that the abutter's buildings and business
enterprises are thereby made less accessible to the highway is a circumstance to be
determined in assessing damages.
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A dissenting justice, while agreeing with the decision of the majority in granting a
new trial, pointed out the injustice that might result under certain circumstances under
the court's ruling. This he illustrated by means of a hypothetical case in which two
landowners, A and B, each fronted on a state highway. A's lot was 200 yards deep;
B's lot was only 198 yards deep. Each had a filling station and grocery store facing
the highway and did a comparable business. The highway was relocated so as to pass
199 yards behind their places of business. It thus took one yard of A's property but
none of B's. A would be entitled to compensation because the flow of traffic on the old
highway was taken away from him, while his neighbor B would, under practically all
of the decisions in all of the states, be entitled to nothing. A is compensated because
part of his land was taken, and accordingly, the question of damage due to diversion of
traffic is permitted to be taken into account®,

Loss of View—In connection with the taking by the New York Department of Public
Works of Tand along the shore of a bay for the construction of a state highway, a State
Supreme Court upheld a trial court's award of damages for loss of view. A 1-foot
strip of 1and was taken from the owners, together with riparian rights and certain
structures. Before the taking the lot extended to the shore line of the bay. The taking
deprived the owners of all access to the water. A pleasant view of the bay was re-
placed by a view of a 30-foot embankment.

The state contended that the effect upon market value of a loss of view was entirely
speculative and should not have been considered in awarding compensation. The court,
however, held that any factor having a bearing on the market value of the premises
must be considered. A view, the court stated, augmented the value of the premises,
and if a portion of it was taken and the view spoiled, the market value of the remaining
property was reduced. The extent of the reduction was no more speculative than many
other factors affecting value. It might be a matter of judgment but it was also a matter
of dollars and cents, and such reduction in value must not be borne by the owner whose
property was taken for a public purpose without his consent (Keinz v. State, 156 N.Y.S,
(2d) 505, Nov. 14, 1956).

Loss of Privacy— Along somewhat similar lines was a Massachusetts case involving
the appropriation by the Massachusetts Turnpike Authority of a strip of land across a
camp owned by the Newton Girl Scout Council. An award of $3 was made by the Author-
1ty, whereupon the scout organization petitioned the court for an award. The trial

- court awarded $9, 500 in damages and the Girl Scouts appealed, mainly on the ground

that substantial testimony showing the extent and character of the damage to the prop-
erty because of its particular use as a girls' camp was excluded.

On appeal, the Supreme Judicial Court of the state sustained the Girl Scout Council's
argument inasmuch as the trial court should have made it plain to the jury that, in the
case of property primarily adapted for specialized use and of a type not frequently
bought or sold as such, damages were not to be measured solely by the effect of the

~ taking on the value of the property for ordinary real estate development. The value of

the property for every reasonable present and potential use, continued the court, was
to be carefully considered, including its use for the special purpose for which it had
been constructed and was being employed at the time of the talking., The evidence in-
dicated that the highway had utterly destroyed the atmosphere of great privacy in a
quiet New England countryside, which could be considered an intangible but very real
value inherent in the property as it was before the taking. After the building of the
expressway, the property could no longer be used for a young girls' residence camp;
its value for that use would be "practically nil" (Newton Girl Scout Coun, v. Massachu-
setts Turnpike Authority, 138 N.E. (2d) 769, Dec. 13, 1956).

Offset of Special Benefits—In the majority of the states, special benefits accruing
to a landowner as a result of the highway improvement may be offset against damage
to the remainder when a portion of his property 1s acquired for right-of-way purposes.
In a few states, such benefits may even be deducted from the value of the land taken.
The deduction of such benefits, where they occur, can assist materially in reducing

?See Memorandum 85, Committee on Land Acquisition and Control of Highway Access and
Adjacent Areas, Highway Research Correlation Service Circular 311 (Apr. 1956).
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the cost of the highway improvement'®. The importance of recognizing such benefits
and putting evidence of their existence before the court when condemnation proceed-
ings are involved is demonstrated by a recent case decided by the Supreme Court of
Georgia (State Highway Department of Georgia v. Andrus, 95 S. E. (2d) 781, Dec. 5,
1956).

In this case, no testimony regarding special benefits was introduced in the condem-
nation trial. The jurors were permitted to view the property, and in the judge's in-
structions were told to assess ""consequential'' benefits to the land not taken and deduct
the amount thereof from the ""consequential" damages.

In reviewing the case, the Supreme Court noted that it appeared from the record that
there was evidence that there would be special benefits to the remaiming property after
the condemnation. The question presented, therefore, was whether the jury could be
permitted to fix the amount of such benefits solely from their own knowledge and ex-
perience and from information acquired by them in viewing the premises. After re-
viewing previous decisions touching on this point the court concluded that they could
not. The jury, said the court, must arrive at its verdict from evidence regularly pro- |
duced in the course of the condemnation proceedings. They might use their own knowl-
edge, learning and experience and any information gained from a view of the premises 1

|
|
|

in weighing the evidence, but their verdict must be supported by evidence. The court,

therefore, held that it was error for the trial court to instruct the jury that they should
assess the special benefits to the condemnee's remaining land and deduct the amount of
such benefits from the severance damages.

A South Carolina case is of interest inasmuch as the Supreme Court upheld the trial
court's action in awarding no damages, based on a finding that the value of the remain- ‘
ing land was greater than that of the whole tract before the taking wmith v. City of
Greenville, 92 S. E. (2d) 639, Apr. 23, 1956),

The case was brought before the courts by the landowner, J.B. Smith, who alleged
that his land had been taken for a public street without just compensation. His com-
plaint alleged that in 1938 he had purchased a tract of approximately 14 acres. Be-
tween 1942 and 1945, when the tract was under lease to the United States Government
for military purposes, the government opened up a private road through a part of his
land. Upon expiration of the lease, Smith closed and barricated this road. But he
alleged, the city thereafter ignored his signs prohibiting trespass, removed his bar-
ricade, and opened up the road as a public street, without paying him for the land so
taken, the same being a strip 30 feet wide and about 1, 000 feet in length,

The State Supreme Court in upholding the action of the trial court called attention to
a state statutory provision directing the jury to ""determine and fix upon the true and
real value of such land and any damage to the residue of the land of such owner by
reason of the opening, widening or extension of such highway, due regard being had,
in assessing such damages, to any increased value of such residue by reason of the
opening, widening or extension of such highway''. The court interpreted this pro-
vision, in line with previous decisions cited, as meaning that damages to be assessed
should consist of (a) the value of the land taken and (b) any damage to the residue of
the land; and that 1n assessing such damages, due regard must be had for any increased
value of such residue by reason of the opening, widening or extension of the highway.

Acquirement of Land Already 1n Public Use

An 1nteresting court decision in New Mexico dealt with the matter of acquisition of
land already devoted to public use for highway right-of-way. The case concerned the
matter of whether the state must pay for right-of-way across lands granted to the state
1n trust for various state institutions and agencies when the state was admitted to the

Union,
The enabling act under which certain lands were granted and confirmed to New

0gee ""Special Benefits and Right-of-Way Acquisition, "' by C. W. Enfield and William A.
Mansfield, 1n Activities of 1956, for an excellent discussiononthis subject.
' South Carolina Code of 1952, Sec.47-1302.
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Mexico specified that the lands were to be administered and the proceeds from the
sales thereof, whether of the land itself or its natural products, must be employed
solely for the purpose of the trust imposed; that 1s, for the benefit of the various state
institutions for which the lands were granted. The Supreme Court noted that the At-
torney General of the state had several times given his opinion to the effect that the
Commissioner of Public Lands for New Mexico could grant rights-of-way for state
highways across state lands without receiving consideration therefor. On the strength
of these opimons, the Commissioner had apparently granted such a right-of-way to
the State Highway Commission. However, the present court stated that after reading
of the restrictive provisions of the enabling act, and applicable court decisions (cited),
etc., it was forced to the conclusion that administrative interpretation of longstanding
was not sufficient to overcome them. The court thus ruled that the State Highway Com-
mission must henceforth compensate the trust for right-of-way (State v. Walker, 301
P. (2d) 317, Sept.4, 1956).

Right-of-Way Costs and Land Values

Market values of farm real estate continued the upward trend underway since 1954,
with an over-all increase of 7 percent 1n the period from March 1, 1956, to March 1,
19572 (see Figure 2). This 1s the largest increase for any 12-month period since
1951-2 when the post-Korean peak in values was established. The national index as
of March 1, 1957, stood at 147 (1947-9=100).

Increases for the period were noted in all states except those included 1n the drought
area (Arizona, Colorado, Nebraska, New Mexico, Utah and Wyoming). Of these states,
Colorado, Nebraska, New Mexico and Wyoming showed declines of 2 to 3 percent. In-
creases of from 6 to 9 percent took place 1n the eastern half of the United States, Florida
leading with an increase of 17 percent.

The Department of Agriculture attributes most of the rise in farm real estate prices
to factors having little if anything to do with farm income, such as the high level of
business activity, a slowly rising general price level, and increasing needs for space
for a growing population, as well as advances in farm technology and the resulting need
for larger operating units. Because the acreage of land on the market is also restricted
by these and other factors, strong competition exists for the limited market supply of
land.

CONTROL OF HIGHWAY ACCESS

As previously mentioned, controlled-access highway enabling legislation was en-
acted in Minnesota and New Mexico during the 1957 sessions of the state legislatures.
Additionally, the Supreme Court of North Carolina handed down a decision early 1n
1957 holding that existing statutes provided authority for the state to acquire access
rights to conform to Federal requirements for controlled-access highways (Hedrick
v.Graham, 96 S.E. (2d) 129, Jan. 11, 1957).'® At the present time, only Arizona has
no specific legal authority to control access. However, the state has constructed ex-
pressways, proceeding under the broad general authority of the State Highway Depart-
ment. An attempt to enact controlled-access legislation in 1955 failed, but it is ex-
pected the state will continue its efforts in this direction.

A number of court decisions pertaining to the control of access were handed down
by state courts during the year, covering many phases of the problem, from the mat-
ter of compensation for access rights to expressways on new location to regulation of
the use of access. These decisions are summarized in the succeeding sections.

Access Rights to Expressways on New Location

A decision handed down on May 14, 1956, by the Supreme Court of Missouri adds

ZuCyrrent Developments in the Farm Real Estate Market'" Agric. Research Serv. U. S.
Dept. of Agric. (May 1957).

13 A digest of this decision appeared in Memorandum 92, Committee on Land Acquisi-
tion and Control of Highway Access and Adjacent Areas, Highway Research Correla-
tion Service Circular 336 (Apr., 1957).
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this state to the list wherein the courts have held that access rights to expressways
constructed on new location are not compensable.

The State Highway Commission 1instituted condemnation proceedings to acquire lands
in Clay County for a relocation of a portion of US 69 as a controlled-access highway.
One Harry A. Clevenger and his wife were awarded $4, 400 by condemnation commis-
sioners, and after filing exceptions, were awarded $15, 000 by a jury. The State High-
way Commission appealed.

The Clevengers owned a farm of 176. 38 acres. The old Highway 69 bordered the
farm on the south for a distance of approximately 150 to 200 feet. Under the proposed
construction, the original roadbed was to be used for eastbound-traffic, the highway to
be of controlled-access design. A new roadway for westbound traffic was to be con-
structed north of the old road. This necessitated the taking of approximately 9. 27acres
of the Clevenger land for the new roadway and for a relocation of the county road which
bordered the farm on the east. Approximately 9 acres of the Clevenger land remained
between the old and new roadways. The 9 acres were to be bisected by the relocated
county road, which would serve as an access road for the property. Access to the |
highway property was denied the landowners. The new westbound roadway would be |
approximately 5 to 6 feet above the ground level. The relocated county road would
gradually slope downward from that roadway, reaching the old ground level at its inter-
section with old Route 69. |

The State Highway Commission contended that the trial court erred in permitting the
landowners' witnesses to testify to an item of damage resulting from the "limitation of
access" to the new route of the highway and in submitting this to the jury as an element
of damage.

The Supreme Court after examining pertinent Missour: statutes and court decisions
in other jurisdictions where this same point was involved, came to the conclusion that
there could be no taking of an easement of access to the new roadway because no prior
right of access existed. Therefore, supposed deprivation of the right of access to the
new road would not constitute a compensable element of damages in the condemnation
proceeding, in line with an Oregon decision (State Highway Commission v. Burk, 265 P.
(2d) 783, 1954).

However, the present court held, evidence of the manner, nature and extent of the
taking, the separation of the Clevenger land into different tracts, and the added incon-
venience, if any, in going about the farm might be considered by the jury in assessing
total net damages to the land, together with any other similar circumstances. And,
continued the court, evidence of the presence of the new roadway, the modes of access
provided, the relocated county road, and the reasonably probable uses of the remaining
property, might and should be considered in determining the question of special benefits
if any, to the landowners.

The court deemed it necessary to reverse and remand the case for retrial because
the element of access to the road was so thoroughly 1njected into the case as a specific
and additional item of damage. At another trial, the court said, the jury would pre-
sumably consider the entire taking, balancing what the Clevengers owned prior to the
appropriation against what they owned thereafter and compensate them 1n full for the
difference in fair market value, less any special benefits. (State v. Clevenger, 291 5. W.
(2d) 57, May 14, 1956).

Loss of Direct Access

Quite a few of the court decisions handed down during the year concerned the matter
of compensation for loss of direct access. In some of these cases, landowners sought
compensation because, as a result of the highway improvement, their property had
access only to a frontage road, rather than to the main haghway. Other cases involved
the closing, or barricading of streets at the point of intersection with the main highway,
the result being that the landowner found himself on a cul de sac or dead-end street.
These cases are summarized in the following.

Access to Frontage Road
In theory, the construction of a frontage road in connection with a controlled-access
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highway 1s deemed to provide the abutting owner with adequate access to the main high-
way, and he is not entitled to compensation for loss of direct access. The frontage road,
in other words, is a substitute for direct access.

In practice, this so-called loss of direct access often enters into the determination
of compensation, particularly when a part of the abutting landowner's property is being
acquired for the highway improvement. The following cases indicate how this may come
about.

Kentucky—This case resulted from the action of the Commissioner of Highways 1n
closing and obstructing certain streets in Louisville in connection with the construction
of a toll road between Louisville and Elizabethtown. The new toll road cut through two
residential areas which had access only by means of the Preston Highway running rough-
ly parallel to the toll road. Access to this highway was cut off by the toll road construc-
tion. However, plans called for the construction of parallel frontage roads to take the
traffic to other streets in the area. The Court of Appeals apparently treated this as a
street-closing matter, and refused to consider proposed frontage roads as a substitute
means of access. The court stated that the street closing and the opening of new ac-
cess ways paralleling the toll road would require everyone to travel circuitous routes
from three to six to eight blocks longer in order to get to and from Preston Highway,
The affected landowners were thus entitled to compensation for the mjury to their prop-
erty rights (Standiford Civic Club v. Commonwealth, 289 S.W. (2d) 498, Feb. 10, 1956).

Texas—In this case, the State Department of Highways sought to acquire three par-
cels of Tand owned by one Jack Meyers and wife in connection with the construction of
an expressway. Special condemnation commissioner awarded Meyers $12, 908, and upon
the landowners' exception, a trial court awarded $42,144. The state appealed.

According to the record, the Meyers' place of business, Jack's Steak House, was
located directly on Highway 218 before the taking and was in clear view of and access-
1ble to passing traffic. After the taking, the property abutted on a frontage road. Access
to the main highway was by means of this frontage road some distance from the property.
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The property was no longer in as clear view of passing traffic as it had been before.
The court held that as a result access to the property was difficult and inconvenient,
and as a result the owners' business was put out of operation.

A main point raised by the state was that the trial court should not have permitted
a witness to testify that his property rented for less after the establishment of the
frontage road. Ferrell, the witness, operated a tourist court near the Meyers' prop-
erty. His right of access had also been condemned in connection with the expressway.
The State Supreme Court held that Ferrell's testimony showed the effect of the loss of
access on the value of the property and was admissible as such. The landowners were
entitled to compensation for the value of the property taken and for damage to the re-
maining property, and might show loss of profits from their business if they could. The
court held that the Meyers', right of access to the main roadway had been condemned,
and that such right had a value for which they must be compensated (State v. Meyers,
292 S. W. (2d) 933, May 31, 1956).

In addition to the foregoing cases where some land was taken, there were at least two
court decisions where the abuttor brought suit for damages due to the substitution of front-
age roads alleged loss of direct access, although no property was actually taken. In
a California case, the courtheld thata landowner was entitled to damages whenas aresult
of a highway improvement his property abutted on an"'access' road and he no longer had
directaccess tothe mainhighway. Onthe other hand, a Missouri court held that where
none of the complainants' land was taken, but the highway improvement involved resulted
1in his having access to a frontage road rather thandirectaccess to the mainhighway, he
was not entitled to compensation, since the damage complained of was consequential 1n
nature. These twocases are digestedinthe following paragraphs.

California—Involved here was a property owner's claim to recover compensation for
damage allegedly suffered by street reconstruction which "separated lot from street.”
No portion of the landowner's property was taken. A trial court awarded damages in the
amount of $5, 000 and the City of Long Beach, the condemner, appealed.

The lots 1n question were situated at the northeast corner of West Anaheim Street and
Harbor Avenue where the owner conducted a general auto parts business. He had direct
access to Anaheim Street in front of his place of business. The city reconstructed the
Anaheim Street bridge in the vicimity and an "approach' road to Anaheim Street on the
side on which Blumenstein's property was located. Thereafter, Blumenstein's
property was located. Thereafter, Blumenstein faced on the approach road only,
making it necessary to travel some 300 feet before access could be had to Anaheim
Street. The other end of the approach road connected with the Long Beach Freeway and
not with Anaheim Street.

The State Supreme Court held that the landowner was entitled to compensation for re-
duction in value attributable to loss of ingress and egress to Anaheim Street, on the
ground that his property no longer abutted upon the main highway as formerly. The ap-
proach road, said the court, was not a frontage road, which could under any stretch of
the tmagination be considered merely a lane of Anaheim Street. Nevertheless, the
court cited the Ricciard: case (People v. Ricciardi, 144 p. (2d) 799, 1944), in support
of its decision, and in that case, the court held that the fact that a ""service” or front-
age road abutting Ricciardi's premises which converged with the main highway on both
sides of the underpass was not sufficient to overcome the diversion of the highway from
its former position when contiguous to the injured land. As a resuit of the highway 1m-
provement, the Ricciardi property no longer abutted on the main highway as formerly
but was removed from contact with the main highway. The court heild that the doctrine
announced in the Ricciardi decision clearly applied to the present situation, and the
landowner was entitled to compensation for reduction in value of his lot attributable to
loss of ingress and egress to the main highway (Blumenstein v. City of Long Beach, 299
P. (2d) 347, July 18, 1956).

Missouri—This case involved the improvement of US 66 in Pulaski County as an ex-
pressway with ""granular type outer or service roads" on the existing right-of-way for
entrance and exit thereto. The State Highway Commission had originally instituted con-
demnation proceedings against the complainants, Philip R. and Leat: A. Lynch, but had
later obtained an order of dismissal of the action as against the Lynchs, since it had
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apparently been determined that none of their property would be necessary for the im-
provement. The Lynchs insisted that they were still parties to the condemnation action,
since valuable property rights were being taken from them, 1nasmuch as they were to
be deprived of the right of direct access to the expressway.

Following past decisions based on the constitutional provision requiring advance
compensation, the State Supreme Court held that all damages were consequential with
only two exceptions. These were (a) those resulting from the actual taking of land, and
(b) those occasioned to the remainder of a tract by the taking of a part thereof. The
Lynchs therefore were not proper parties to the condemnation action and their appeal
was dismissed (State v. Lynch, 297 S. W. (2d) 400, Dec. 10, 1956).

Cul de Sac—1In this group of cases involving the closing or barricading of a street
at one end, as a result of which the abutting landowner in each case found himself lo-
cated on a cul de sac or dead end street, the courts in Kentucky and New York held that
the abutting owner was not entitled to compensation, and in Georgia that he was.

Kentucky—In this case, the authority of the Department of Highways to close a cer-
tain county road in connection with the construction of the Louisville-Elizabethtown
Turnpike was upheld by the Kentucky Court of Appeals. The road in question, known
as Hagan's Lane, was approximately 1 mile in length. There were six houses on it,
The crossing of the turnpike at grade would leave the lane open to the north and to the
south, Viewers appointed by the court reported that the inconvenience would be such
that the road should not be closed. The property owners also protested the closing.
When the county court nevertheless ordered that the road be closed, the property own-
ers appealed to the Circuit Court, which dismissed the highway department’s petition
because of the great inconvenience that would result.

The Court of Appeals held that, although inconvenience was the determining factor
in a road closing, the department had express authority to close a public road crossing
a turnpike at grade. The court thought it would practically nullify the objective of the
turnpike statutes 1if it were to be held that the question of whether or not the road was
to be closed should be decided by some authority other than the Department of Highways.
In other words, the court was of the opinion that the question was not to be litigated.

Considering the question of liability for damages, the court thought it fairly well
established that a property owner on a road proposed to be closed was entitled to dam-
ages for depreciation in the value of this property only when the closing would deprive
him of his sole or principal means of ingress and egress. The court distinguished
this case from the Standiford case discussed in the previous section, where it held
that a road closing would deprive the property owner of his sole or principal means of
ingress and egress. In the present case, the court found it unnecessary to determine
what procedure should be followed in cases where damages might be payable, since the
record showed that none of the protesting property owners would be deprived of their
sole or principal means of ingress and egress. These landowners would suffer only in-
convenience, a detriment, according to the court, differing merely in degree, and not
in kind from that which might be suffered by the public generally (Ex Parte Common-
wealth, 291 S. W. (2d) 814, June 22, 1956).

New York—Two New York decisions involved practically the same point, and the
courts’ decisions were substantially the same. The first case resulted from the de-
cisions of the Borough of Manhattan to build a jumor high school on Avenue B extending
from 4th to 6th Streets, thus occupying the bed of East 5th Street for approximately
118 feet easterly from the intersection of Avenue B (See Figure 3). All property taken
for the school was condemned and compensation awarded. However, the owners of
property on the remaining portion of East 5th Street between Avenue C and the school
property filed claims for compensation for loss of use of the entire street.

In the opinion of the State Supreme Court, the only right involved in this proceeding
was the right of easement of access. An abutting owner has two distinct easements in
a street: As a citizen, a public easement common to all; as an owner of property, a
private easement which may be due simply to contiguity with that street or by virtue of
a special grant.

The court also said that the inconvenience suffered by an owner of land not abutting
on, but adjacent to, the discontinued portion of the highway may be somewhat greater
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in degree than that experienced by the general public, because of the greater frequency
with which he used the highway 1n the past. However, the court emphasized that accord-
ing to former decisions, this inconvenience did not constitute such special injury as to
entitle the owner to compensation under the constitution.

The rule at common-law, according to the court, provided no remedy for damages
arising from a street closing beyond the boundaries of the discontinued portion so long
as some means of access was made available. Access had to be preserved, but not
necessarily in both directions. Although the property might be somewhat less accessi-
ble than before, no actionable damage by virtue of such fact alone might be said to exist.
According to this reasoning, the court concluded that the 5th Street owners obviously
had no standing under the common-law. If they were to recover 1t would have to be un-
der the New York condemnation statute. The court noted, though, that the question as to
whether this statute authorized compensation for damages suffered by adjacent owners 1
a partial street closing had never been definitely settled. Nevertheless, the court de-
clared that it was unnecessary to pass on this question since the claimants were entitled
to damages under the "ancient street doctrine."

Under the "'ancient street doctrine, " when an owner lays his land out into distinct lots,
with intersecting streets or avenues, and sells the lots with reference to such streets,
his grantees or successors cannot afterwards be deprived of the benefit of having such
streets kept open. When, in such a case, a lot is sold, bounded by a street, the pur-
chaser and his grantees have an easement in the street for the purposes of access, whicl
is a property right.

Where such "ancient” sale took place prior to proceedings by the city to open 1t as a
public street, the street 1s said to have been dedicated by deed of the common grantor
for use as a street for the benefit of all deriving title from him, and the city, being it-
self 1n such a case a grantee of the common grantor, holds title to the street subject to
fulfillment of that dedication. When, in the public interest, the city closes such a street
subsequently or impairs to some degree the easement of access of any such grantee, re-
compense for damages suffered thereby must be made, albeit conceding the city's para-
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mount right to discontinue such street in a legal street closing proceeding.

In this case a certified copy of a deed made August 20, 1817, was presented and
considered as part of the record. The land therein conveyed was described as bounded
by streets including East 5th Street and Avenues B and C. The city opened 5th Street
between East River and 1st Avenue as a public street on October 16, 1826, and con-
firmed it by court order on October 23, 1826.

The court concluded that the owners, having acquired a private easement by grant
originating prior to the city's acquisition of the bed of the street, were legally entitled
to recover damages, if any, suffered as a result of the closing of such street at Ave-
nue B. However, the court held that the claimants' proof of damages was basically
subjective. Their expert said the estimated damage was not a matter of statistics but
rather the product of his feeling and knowledge 1n the real estate field that both tenants
and prospective purchasers would avold a cul-de-sac street; and that as time went on
more and more vacancies would occur on this block, and the owners would find it un-
profitable to continue. The economic useful life of the property would be shortened.
The city's expert, on the other hand, testified that, in his opinion there was no dam-
age, as no depreciation in value on account of the closing was to be anticipated.

On the basis of the evidence and a ''statutory view'" the court found no persuasive
evidence that the property had diminished 1n value as a result of the partial closing.
Furthermore, the increased safety to children and the enhancement to the owner's
property produced by the school should, 1n the court's opinion, result in no deprecia-
tion 1n values on this block despite the changes made necessary by the closing. The
court also called attention to the fact that this was not a busy thoroughfare having
stores catering to a transient trade or wide-area chientele. If it were, special injury
of a substantial nature would ensue from the limitation on access and drastically cur-
tailed automotive traffic.

The court awarded nominal damages of $1. 00 with interest from the date of closing
to each owner, except one, for the taking of their easement of access. No award was
granted to one owner who acquired his property subsequent to the closing of the street,
the former owner having made no claim for damages'*.

The second New York case involved a claim for damages alleged to have resulted
from a change 1n location of a state highway. The Court of Claams dismissed this
portion of the claim. Upon appeal, the State Supreme Court found that the property
1involved, upon which was located a gas station and grocery store, was still accessible
by means of the old road which had become a branch of the new highway, although the
old road terminated 1n a dead end immediately beyond the property.

The Court of Claims relied upon a previous decision wherein the court held that
"mere inconvenience does not stamp a means of access as unsuitable (Holmes v. State,
111 N.Y.S. (2d) 634, 1952). The high court, 1n the present case, was of the opinion
that to grant an award 1n this case would require an extension of the doctrine of the
previous case to include mere inconvenience of access which the court specifically held
to be insufficient as the basis of a claim-1in the former case. The high court concluded
that the claimant had not been deprived of a suitable means of access (Crear v. State,
152 N, Y.S. (2d) 727, June 14, 1956).

Georgia—The Georgia action was 1nstigated by W. T. Long and wife, who sued
Dougherty County for damages alleged to have been caused by the State Highway Depart-
ment's construction of a new highway. The Longs claimed that this construction cut
off access to the new highway to and from their lot, which was located on a street abut-
ting the street running at right angles to the new highway and being within a city block
of the new highway.

The Court of Appeals stated that the landowners had a cause of action for damages
by reason of the cutting off of access from the street on which their lot abutted; the lot
being within a block from the obstruction. According to the court the exact question
was ruled on 1n an earlier decision (Felton v. State Highway Board, 171 S. E. 198, 1933),
1n which it was held:

14See Memorandum 88, Commuttee on Land Acquisitionand Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 322 (July 1956).
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Where a street upon which a lot abuts is closed by an obstruction
at an intersecting street, which, as respects the lot, makes the
street upon which 1t abuts a cul-de-sac, although the obstruction
18 neither immediately 1n front of the lot nor touches the lot, and
the obstruction thereby materially diminishes and curtails the
right of the owner to the free and uninterrupted use of the street
1n front of the lot, as a means of access to and from different
parts of the city, it constitutes a special damage to the lot, dif-
ferent in kind from that inflicted upon the community 1n general,
and the owner has a right of action in damages therefor.

The court concluded that the county was thus liable for damages to the landowners
(Dougherty County v. Long, 91 S. E. (3d) 198, Jan. 12, 1956).

Regulation of Access

The term ""regulation of access," is used in this connection to denote restriction
of the number of entrances and exits to property and/or the use of such entrances and
exits, as opposed to the actual taking of all access rights to the property involved.
Restriction of access in this sense 1s generally held to be a police power regulation
and not a taking by eminent domain. In some states, however, when land 1s actually
taken under the power of eminent domain, any restriction of access to the remaining
land is held to be an element of damages for which compensation must be paid on the
theory that the market value of the remaining land 1s reduced thereby.

This 1s 1llustrated by a decision handed down by the Supreme Court of Kansas. The
State Highway Commission sought to condemn some seven acres of land owned by one
Emma Gebhart Stmmons, for the purpose of widening US 81 south of Salina. Twotracts
of land were 1nvolved, one referred to as the north tract, consisting of 72, 10 acres of
unimproved farm land, from which 3. 84 acres were taken, and a so-called south tract
of 156 acres, 2.58 acres of which were taken by the state. The south tract was 1m-
proved with a dwelling house, barn, etc.

A county zoning plan prohibited the use of land involved for commercial purposes.
The highway before improvement consisted of one lane. The landowner had one en-
trance to her property directly south of the farm house. After the taking, she was
still to have a 40-foot roadway leading to the house.

The trial court rendered a verdict for the land taken and damages to the remainder
1n the amount of $29, 300, and the State Highway Commission appealed, claimingerror,
1n that the witnesses for the landowner were basing their valuations on the theory that
the land fronting the highway prior to the condemnation had substantially higher value
than the land remaining.

The Supreme Court disagreed, holding that evidence of this character tended to es-
tablish one of the elements of damages subject to consideration 1n determining the value
of the land taken. Although the landowner had but one regular roadway into the land
before the condemnation, the court stated that at that time she had a common-law right
of access onto the highway at any point, subject to compliance with regulations per-
taining to entrances promulgated by the State Highway Commission. In addition to the
strip of land taken (approximately 1, 190 feet from the north tract, and one-half mile
from the south tract), the court continued, the state actually took the landowner's right
to use approximately 3, 780 feet of access she had theretofore possessed. The opinion
of thel 5lower court was affirmed (In Re Condemnation of Land, 283 P. (2d) 392, May 7,
1955)"°,

Something new in the way of controlled-access court decisions came from the Wash-
ington Supreme Court on September 8, 1955, when the court handed down a decision to
the effect that under its statutory authority, the State Department of Highways had the
right to limit access to and from a highway to such travel as would be used by a one-

155ee Memorandum 85, Committee on Land Acquisition and Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 311 (Apr. 1956).
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family residence (State v. Superior Court, 287 P, (2d) 494). This 1s a milestone which
should do much to strengthen the state's authority to control access.

The state instituted condemnation proceedings to have all rights of ingress and egress
to certain property in Cowlitz County declared necessary for public use, excepting the
right of reasonable access at a specified location, with the stipulation that '"access over
said approach to and from said Primary State Highway No. 1 shall be limited to such
travel as would be necessary to the above property as presently used, which is a one-
family residence. "

The landowners filed a protest, contending that the state sought not only to limit the
means of ingress and egress, but also to control the use to which the remaining land
might thereafter be put. They also challenged the jurisdiction of the court to proceed
with the condemnation, claiming that it was unauthorized by any statute of the state.

The trial court sustained the objections of the landowners and dismissed the action,
whereupon the state asked the Supreme Court to review the proceedings.

The Supreme Court pointed out that highway engineers had testified as to the neces-
sity for controlling traffic entering and leaving the main highway, citing the high acci-
dent rate of one section of the state highway system where access was unlimited, as
compared with that for the entire state system. The state further testified that in order
to preserve the funds allocated for highway purposes and also as a safety feature for
vehicles traveling on the main artery, 1t was necessary that the access rights be taken
and limaited.

The Supreme Court called attention to the "Declaration of Policy" included in the
state's controlled-access statute (RCW 47, 52. 001), which declared 1t to be the policy
of the state "to limit access to the highway facilities of the state 1n the interest of high-
way safety and for the preservation of the investment of the public in such facilities. "
The court considered that this and other provisions of the enabling statute cited gave
the state rather sweeping powers in the acquisition of controlled-access facilities for
the purpose of regulating traffic on its main highways.

The court agreed with the landowners that the state had conceived an ingenious de-
vice (one purpose of which the state freely admitted was to decrease the amount of
damages) of controlling access to uses 1nvolving such travel as would be used by a
one-family residence. Under the law the state had authority to take all of the property
involved. It also had the right to take only that portion thereof which 1t considered
necessary to carry out its purpose. It concluded that the Type A approach, limiting
the number of vehicles that might enter and leave the highway, would better protect
vehicles traveling thereon.

As to the question of whether the state's method of controlling access would result
n damage to all or a portion of the property involved, the court stated that this was a
matter to be decided by a jury in a subsequent step of the eminent domain proceedings.

The Supreme Court reversed the lower court's order of dismissal and directed that
an order of public use be entered'®,

Acquisition of Land for Detours

In connection with the Cleveland Inner Belt Freeway, the Director of Highways of
Ohio sought to acquire land to be used as a detour until such time as the expressway
should be completed. Owners of land involved asked the court for an injunction to pre-
vent the director from appropriating the land and demolishing the buildings thereon,

The land owner claimed that since the sole use of the property would be to provide
a detour road for St. Clair Avenue traffic during the construction of a bridge spanning
the Freeway at St. Clair Avenue, the director was without authority to make such ap-
propriation, since this portion of St. Clair Avenue was not a part of the state highway
system.

The Director of Highways, on the other hand, contended that both the bridge and
the detour road were 1ncident to the construction of the Freeway, and authority to ap-

'®See Memorandum 85, Committee on Land Acquisition and Control of Highway Access

~ and Adjacent Areas, Highway Research Correlation Service Circular 311 (Apr. 1956).
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propriate was conferred on him by specified sections of the state's statutes. Analysis
of statutory provisions revealed that the director had authority to purchase or appro-
priate property for roads incident to any highway improvement which he was author-
ized to construct., The Director also had authority to lay out, establish, acquire, open,
construct, etc., controlled-access highways 1n the same manner, and "all additional
authority relative to such 'limited access highways' or 'freeways' as he possesses rel-
ative to highways." This latter provision the court interpreted as authorizing the
Director to appropriate property necessary for detour roads incident to the construc-
tion of a controlled-access highway. Otherwise, the court said, such additional author-
ity as he possessed relative to highways must be given a strained construction or held
to be meaningless. |

The court noted that there was credible evidence as to the volume and nature of tra.f-‘
fic on St. Clair Avenue, and as to the characteristics of streets in the vicinity of East
30th Street and St. Clair Avenue. The court also considered from the evidence that 1t
was sound from an engineering standpoint, and proper constructional procedure to lo-
cate the detour road on the south side of St. Clair Avenue, rather than the north side.
The Director's decision to so locate it did not appear to be an abuse of the discretion
vested in him by law, but contrariwise, a reasonable exercise of it.

The court thus held that the acts contemplated by the Director were not 1n violation
of the state constitutional provision to the effect that ""private property shall ever be
held inviolate, but subservient to the public welfare.' To the extent that the landowners’
rights would suffer interference, it would be because of a lawful taking for public use
(Kekic v. Linzell, 137 N.E. (2d) 581, June 6, 1956). |

|
i
|
|

i

Economic Impact of Expressways

Much successful work has been accomplished by state highway departments, or by
them in cooperation with university groups, in studying the effects of highway improve-
ments (particularly expressways and bypass facilities) on land values and land uses. A
resolution adopted at the Atlantic City, N.J., meeting of the American Association of |
State Highway Officials in November 1956 recommends ". . . that every state highway .
department consider the initiation of such economic impact studies, to the extent deeme
feasible in each state.' In response to a recommendation contained in the same resolu-
tion, the Highway Research Board held a conference on March 18-19, 1957, of state
highway and university personnel engaged in such studies or interested in them.

The importance of the economic impact studies has been heightened by the mandate,
in Section 210 of the Highway Revenue Act of 1956, that non-user as well as user bene-
fits from highway improvements be studied. Studies of the type that have been con-
ducted will be most helpful 1n meeting this requirement, but to comply fully with the |
direction of Congress will require that they be widened in scope or that additional
studies be organized to meet the broader objectives of the Act.

A new California study, "Tulare Bypass Study, ' by John F. Kelly, was completed
and a report published in the May-June 1956 issue of Califorma Highways and Public
Works. An article entitled "Techniques of Making Land Economic Studies, ' by George
T. McCoy, California State Highway Engineer, was published in the September-October |
1956 issue of the same publication. The Texas Highway Department brought its Gulf
Freeway Study up-to-date, and the results were published in 1956 in a report entitled
"A 15-Year Study of Land Values and Land Use Along the Gulf Freeway."

At the open meeting of the committee held during the Annual Meeting of the Highway
Research Board in January 1957, reports on two current studies were presented. In
"Dallas Expressway Economic Impact Studies, " Adkins reported some preliminary
findings of a study of a section of the Central Expressway in Dallas completed in 1953,
and outlined methods used 1n conducting the study. The study was made by the Texas
Transportation Institute, of the Texas Agricultural and Mechanical College System.

Its major objectives were to determine changes in selling prices of properties in af-
fected and non-affected areas, changes in tax valuations and in land use in both areas
and finally the attitudes of businessmen and residents along the expressway.

In "Washington Highway Economic Impact Studies' Hennes, Garrison and Wheeler
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summarized the results of two studies made by the Washington State Council for High-
way Research, and published as Parts IV and V, "The Benefits of Rural Roads to Rural
Property" and "The Effect of Freeway Access upon Suburban Real Property Values, "
respectively, of a study entitled ""Allocation of Road and Street Costs." As indicated
by the titles, two different types of roads were studied, The two different methods
used are explained. Both of these papers are reproduced 1in full in this report.

REGULATION OF THE ROADSIDE

The most effective means of regulating the roadside, to maintain the efficiency of
the highway plant, is control of access. However, since it is economically feasible to
control access on only a small percentage of the entire highway mileage, other methods
must be used.

There are a number of these other means—regulation of the number and perhaps the
use of entrances and exits, establishment of zoned districts for highway service facili-
ties, control of the s1ze and location of outdoor advertising media, etc. These mech-
anisms have not been used to any great extent at the state level, due in large part to
the difficulty in obtaining appropriate enabling legislation. Although the general public
may recognize the desirability of such controls in general, it is hard to generate suf-
ficient enthusiasm to convince the state legislatures that the public is behind such legis-
lation.

There were a number of pertinent decisions handed down during 1956 in this field,
most of which pertained to the action of local zoning boards in allowing or disallowing
variances to permit billboards, drive-in theaters, gasoline stations, etc., in areas
where such uses were excluded under existing zoning ordinances. In general, these
reflect a tendency on the part of the courts to avoid rigid enforcement of zoning pro-
visions, applying instead a rule of reasonableness in their interpretation, These court
decisions are summarized 1n the discussion that follows.

On June 6, 1956, the Court of Appeals of Ohio handed down a decision (State v, City
of Bedford, 134 N. E. (2d) 727) which permitted the erection of a gasoline filling sta-
tion on premises zoned residential.

The property in question was located on the northeast corner of the intersection of
Union Street and Northfield Road. That intersection was the busiest traveled of any
street intersection 1n the City of Bedford. Both roads were access highways to the
Ohio Turnpike. The northwest and southwest corners of the intersection were used
for gasoline service stations, and such use conformed to the zoning restrictions. Since
Northfield Road had been improved, and the Cleveland Electric Illuminating Company
had acquired, by legal action, an easement over a strip along the entire Northfield
frontage, the property involved here was reduced to almost an unusable remnant. Al-
though 1t was possible to use each parcel for residence purposes with undesirable limi-
tations, the probability of its use for that purpose had been almost completely destroyed.

The court held that according to the undisputed facts, it had to conclude that the land-
owners were entitled to a building permit. Any other conclusion, said the court, would
put the decision in this case 1n direct conflict with the decision of the Court of Appeals
for Warren County (First District) in the case of State ex rel. Euverard v. Miller (98
Ohio App. 283, 129 N. E. (2d) 209, 1954), where the court held i1n the second paragraph
of the syllabus:

2. Where property is situated at the intersection of two heavily
traveled thoroughfares, in the midst of commercial establishments,
and has little suitability for residential use, but rather is a prime
business site, the zoning thereof for residential uses only has no
tendency to promote the public health, safety, morals, convenience,
or general welfare, and bears no reasonable relation thereto and as
applied to such property, is arbitrary, unreasonable and beyond the
zoning power.

The court said that zoning was the application of the police power of the state or mu-
nicipal corporation in the classification of the use of real property for the protection of
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the health, safety, morals and the general welfare of the people. To completely des-
troy the value of the property of a citizen and at the same time provide no useful benefit
to the people 1n the neighborhood to which it had application, the court continued, should
not be permitted. Thus, the property owners had a clear legal right to erect a gaso-
line station on the premises, notwithstanding the residential zoning classification.

Connecticut—The facts of this case were not 1n dispute: The company owned a piece {
of property on the south side of Silver Lane, opposite Gold Street in East Hartford. The
property was located 1n an industrial zone in which gasoline could be sold if permission ‘
were granted by the board. The highway consisted of two 10-foot concrete lanes with i
10-foot shoulders. There was a bend 1n the road about 400 feet west of the company's (
property which would limit the range of a driver's vision.

The trial court permitted the company to call as a witness Charles O. Pratt, who |
testified as a civil engineer engaged 1n traffic work. On the basis of his testimony, the
trial court concluded that a serious hazard would result from the granting of the special 1
exception. The Supreme Court adopted the opposite view and held that the most that
could be said of Mr, Pratt's testimony was that 1n his opinion a serious traffic hazard 1
was not apparent. Furthermore, the court took notice that the zoning board had before
it ample evidence, in the way of verbal testimony and exhibits, to support a conclusion
that a gasoline station at the point in question presented a traffic hazard and involved
a safety factor. The Supreme Court held, therefore, that the board's refusal of the |
certificate as a special exception was justified even if the zoming regulations permitted
use of the property for a gasoline station.

The Supreme Court warned that courts must be scrupulous not to hamper the legit:-
mate activities of civic administrative boards by indulging in a microscopic search for
technical infirmities in their action. In the instant case, the high court held that the
trial court was not justified in concluding that the action of the board was arbitrary,
unreasonable and 1n abuse of its discretion. |

The Supreme Court set aside the judgment of the trial court and remanded the case
with direction to dismiss the appeal (Silver Lane Pickle Company v. Zoning Board of |
Appeals, 122 A. (2d) 218)."7

QOutdoor Advertising

A significant law pertaining to billboards on expressways was passed by the General
Assembly of the State of Georgia in its 1956 session. This law prohibits, with certain
exceptions, erection or maintenance of any advertising device located within 300 feet
of the nearest edge of the pavement of a controlled-access highway within the corporate
limits of any city without a written permit from the governing authorities of the city.
The general purposes of the act are: (a) to provide for maximum visibility along the |
limited-access highway and connecting roads or highways; (b) to prevent unreasonable
distraction of operators of motor vehicles; and (c) to prevent confusion with regard to
traffic lights, signs or signals or otherwise interfere with the effectiveness of traffic
regulations. *®

Measures designed to regulate outdoor advertising along the National System of
Interstate and Defense Highways have been under consideration by the United States
Congress during the early part of the 1957 session, but no law had yet been enacted at
the time this report was prepared.

At least two decisions pertaiming to regulations of outdoor advertising were noted
during the year. These decisions, handed down by courts in Florida and Rhode Island,
are summarized in the following:

Florida— The Supreme Court of Florida, in the case of Smith v, Bus Stops of Greater
Miami, Inc. (89 So. (2d) 221, Aug. 8, 1956), held that the city had no implied authority
to enter into a contract with Bus Stops of Greater Miami, Inc., to place advertising
markers at bus stops under its general police power or express charter authority to

'"See Memorandum 89, Committee on Land Acquisition and Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 323 (July 1956).
'® Georgia Local and Special Acts and Resolutions, 1956, No. 394, (House Bi1ll No. 258).
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regulate the use of its streets. The Supreme Court consequently reversed the lower
court's decree dismissing the complaint.

The contract was entered into in order to place "distinctive markers' along the city
streets, 1n consideration for which the corporation agreed to pay the city $8 per year per
marker, The markers were to be placed at stops along the regular bus routes and, in
addition to indicating the stops, they would provide other information of interest to the
public, such as weather forecasts, safety slogans, and schedules of public events. The
contract also provided that the corporation would be able to use a small portion of the
space on the marker, not to exceed 380 square i1nches, "for display advertising of a taste-
ful and suitable nature, "

Clarence Smith and his wife instituted this suit 1n order to prevent the city and the cor-
poration from erecting such markers on the street right-of-way abutting their premises
on the ground that the city had no authority to contract for the use of its streets for pri-
vate advertising purposes and the proposed marker would constitute a public and private
nuisance.

The court noted that the city had no express legislative authority to enter into the contract
1inquestion; and the sole 1ssue here was whether the authority to do so could be impliedfrom
itsgeneralpolice power or its express charter authority to regulate the use of its streets.

The court cited a long line of decisions in which it was held that, in the absence of
express legislative authority, a city had no power to grant a private individual a privi-
lege to use any portion of its streets or sidewalks for a special private purpose. In ac-
cordance therewith, the court reversed the decree of the lower court and the cause was
remanded for the entry of a decree 1n favor of the Smiths.

Rhode Island—Newport Poster Advertising Co. v. City Council (122 A, (2d) 170, Jan,
17, 1956) was a case brought before the State Supreme Court, which held that the arbi-
trary action of the city council in denying the application for the erection of billboards
on a lot 1n a commercial zone rendered their decision void.

The facts of the case revealed that the city council ordered a hearing on the applica-
tion on February 2, 1955, but on that date the counsel for the advertising company re-
quested a postponement to March 2, 1955, and it was so voted. On March 2, 1955, a
hearing was held on the application during the course of which four witnesses were heard,
Some of them apparently opposed the application, but the court noted that the grounds
for such opposition did not appear in the record. The written objections were based on
aesthetic grounds and probable depreciation in the value of adjacent property if the bill-
boards were erected. No complaint was made that the billboards, as such, would be ob-
noxious to the health, safety, or morals of the public, nor was it contended that the plans
and specifications failed to comply with the provisions of the ordinance governing the
construction of billboards.

At the conclusion of the hearing, the city council reserved decision until their next
regular meeting. However, no action was taken at that meeting, but at the following meet-
ing on March 24, 1955, apparently without giving any reason therefor, they voted unani-
mously to deny the application. The court said i1t appeared to have been a purely arb:-
trary determination for which the council did not deem it necessary to assign reason not-
withstanding Sec. 10. 2 of Chap. 83 of the ordinance, which expressly provided that such
an application should be granted unless ""good and just cause" existed for demal,

The city council in their argument and brief frankly conceded that the denial of the
application was arbitrary, but nevertheless contended that such action should not be quash-
ed, since the company had not made application to the city council for a permit as prov-
ed 1n General Laws 1938, Ch. 375, § 3. The court ruled that there was no merit in this
contention because it disregarded the procedure expressly prescribed in Sec. 10 thereof,
which provided that an application for a permit must first be made to the building i1nspec-
tor. The court noted that the company had followed that procedure, and the city council
could not now say that the company should have filed an application with the council.

The company raised the question of the constitutionality of the entire ordinance as being
1n violation of the due process clause of Article XIV of Amendments to the Constitution of
the Unmited States and Article 1 Secs. 10 and 18 of the State Constitution. Inthe circum-
stances, the courtfelt that it did not needto passonthis issue, since the admittedly arbitrary
and capricious action of the city council denying the application rendered their decision
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11legal and void and required that the record of such denial be quashed. The papers
certified to the Supreme Court were sent back to the city council with the decision of
the Supreme Court's decision endorsed thereon.,

Drive-in Theaters

Massachusetts—The Supreme Judicial Court of Massachusetts, Worcester, recently
reversed the decree of a lower court which dismissed an appeal from a decision of the
Zoning Board of Appeals of the Town of Leicester, granting a variance to operate a
drive-in theater 1n a residential district on the ground that the appeal was not season-
ably filed (Spaulding v. Board of Appeals of Leicester, 138 N, E. (2d) 367, Nov. 15,
1956). Thirteen owners of real estate, near or adjacent to the proposed theater site,
brought this suit to prevent the Board from granting the permit.

On January 7, 1954, the Board of Appeals filed the following paper with the town
clerk:

"The recorded vote of the Board of Appeals on petition of Stephen G. Minasian to
construct and operate an open air theater on Main St. Leicester on property owned by
him. . ."

Nothing else appeared upon the paper except the names of the members of the Board
and their unanimous vote in favor of the petition.

Subsequent to the filing of the paper, some of the owners endeavored to learn from
the Board the reasons for its decision. In some instances they were told that the Board
did not have to give reasons, and in other instances, that the reasons would be filed
later in accordance with the requirements of G. L. (Ter. Ed.), C. 40, § 30, as amend-
ed. This went on for some months until on August 17, 1954, a paper entitled "State-
ment of Facts' was filed with the town clerk. This paper stated that the Board conduct-
ed a public hearing on the petition for a variance on January 6, 1954, gave the names of
the members of the Board present, and summarized the arguments of the proponents
and opponents.

The court had to decide which of the two papers filed should be considered the de-
cision of the Board 1n order to determine whether the appeal was seasonably filed.,

The lower court ruled that the paper filed on January 7, 1954, was the decision,
even though it did not fully comply with the statute (C. 40, § 30, as amended). Because
1t was not seasonably challenged by the plaintiffs, it could not be declared a nullity.

The Supreme Judicial Court held that it was error to rule that the appeal was not
seasonably taken under the statute, because here the paper filed January 7, 1954, only
purported to be a vote on a petition to operate an open air theater. There was no re-
cital that a variance was granted, In fact, the word variance did not appear, and the
court concluded that this obviously was not a decision to grant a variance.

Upon examining the Board's decision of August 17, the court was of the opinion that
it failed to comply with that portion of C., 40 8 30, as amended, which authorized a
variance:

". . . where, owing to conditions especially affecting such parcel but not affecting
generally the zoning district in which it is located, a literal enforcement of the pro-
visions of the ordinance or by-law would involve substantial hardship to the appellant,
and where desirable relief may be granted without substantial detriment to the public
good and without substantially derogating from the intent or purpose of such ordinance
or by-law, but not otherwise. "

The hgh court said that these statutory prerequisites to granting a variance were
stated conjunctively and not disjunctively ', and that a failure to establish any one of
them would be fatal. The court said there was no finding of substantial hardship here,

"When construing statutes which have a series of words, phrases or clauses, the
courts often must decide whether the legislature intended that the listing should be
treated jointly or separately. If joirtly, they are said to be '"conjunctive,' and all
items 1n the series must be read together. If separately, they are said to be "dis-
junctive," and the statements are used to indicate alternative choises.

'
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and such an omission was enough to settle the matter. The court reversed the lower
court's decision on the ground that the Board's action was in excess of its authority and
would have to be annulled,

Missouri—This case (State v. Randall, 297 S. W, (2d) 586, Dec. 3, 1956) originated
when James E, Fortmeyer filed application with the Jackson County Board of Zoning
Adjustment for a special permit authorizing construction of a drive-in theater on a 55-
acre tract of land, The Circuit Court reversed the order of the Board which had grant-
ed a special permit. The Board appealed the reversal,

The tract 1n question was located within a District D zone, which was an agriculture
district 1n accordance with Section 9 of the Jackson County Zomng Order. Drive-in
theaters were not permitted in such districts, and buildings therein were specifically
lIimited to 35 feet 1n height,

However, Section 14 of the zoning order dealt with Special Classes, and was alleged
here to permit construction of a drive-in theater. Section 14 provided:

Any of the following uses may be located 1n any district by special
permission of the Board, after public hearing, provided that in
their judgment such use will not seriously injure the appropriate
use of neighboring property, and will conform to the general intent
and purpose of this order; and further provided that such uses may
be granted with a time limitation, and shall comply with the height
and area regulation of the district in which they may be located.

Among the uses provided by that section, as amended, were drive-in theaters; and,
as amended, the height of the structures authorized under this section could be what-
ever the Board might determine, without regard to such limitations as might be estab-
lished in any of the districts established by the order.

The court summed up the meaning of Section 14 as a section which permitted the
Board to disregard uses and height regulations 1n every district established, if it saw
fit to grant a special permit for any of the uses mentioned 1n Section 14. The court
noted that a refuse dump or a sewage disposal plant could be established in any district
in the county, under the provisions of Section 14, The court, therefore, believed that
the section had the effect of destroying the uniformity of an otherwise excellent zoning
order, To allow this, the court felt, would permit rule by caprice rather than rule by
laws applicable to all alike,

The court referred to an opinion of the St. Louis Court of Appeals by Judge Wolfe
as a situation "on all fours' with the principal case. In that opinion, the St. Louis
court held that the county council had no power to issue a special permit abrogating
specific regulations as to uses and structural heights provided for the governance of a
district wherein the special permt was to operate.

The Kansas City Court of Appeals believed that that ruling properly declared the
law of Missouri and that it should be followed here. The court, therefore, held that,
notwithstanding a section of the zoning order which allowed the Board to issue special
permts which disregarded use and height regulations 1n every district established, the
Board had no power to issue a special permit which authorized construction of a drive-
1n theater with a screen 74 feet high 1n a district zoned for agricultural purposes where
the height of structures was limited to 35 feet. Consequently, the lower court's judg-
ment refusing the permit was affirmed.

Driveway Control

The Supreme Court of Colorado, in the case of Richards v. Batterton (298 P. (2d)
390, June 11, 1956), refused to grant a writ to prevent the completion of a curb cut and
the establishment of a driveway across municipally-owned property for the purpose of
furmshing ingress and egress to off-street parking in the rear of a medical clinic build-
1ng owned by Rosenberg, et al. on Gilpin Street 1n Denver, Col.

The neighboring property owner who brought this suit contended that the action of
the traffic engineer, 1n approving the curb cut, was arbitrary and capricious and ill
considered, because a traffic hazard would be created. He also contended that there
was no necessity for the project; that the cutting of the curb would create a nuisance
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for him and the neighborhood; and that it would depreciate the value of his adjoimng
property. He asked the court to restrain the defendants from cutting the curb. A tem-
porary restraining order was issued by the trial court and a hearing was set for October
21, 1955.

At the hearing, the trial court heard evidence adduced by both parties and denmed the
temporary injurction. The lower court held that:

"If they received a permit it's the contemplation of the court
they may proceed to effect the curb cut, and the curb cut 1s the
only thing in 1ssue in this case,"

From the judgment so entered the neighboring owner brought the cause to the Supreme
Court, claiming that the judgment of the trial court was "contrary to the evidence. "

The Supreme Court noted that there was no contention that the Manager of Improve-
ments and Parks, or lis agents, acted in excess of the scope of their lawful authority;
neither was 1t contended that they did not, or would not, consider all applicable facts or
failed to consider the interests and well-being of the general public before 1ssuing the
permit to install the driveway.

This case obviously fell into the area of discretion where honest men could reason-
ably differ, said the court, and inasmuch as no fraud or bad faith was suggested—and
certainly none was shown—the discretion lawfully exercised by the manager and his
agents would have to stand.

The lower court's judgment denying the temporary injunction was affirmed.

PARKING

Although courts generally have upheld the authority of governmental agencies to es-
tablish and operate public parking facilities under adequate enabling legislation, various |
matters pertaining to this particular governmental function continue to be the subject of
a great deal of litigation. The year 1956 was no exception, the commaittee having noted
at least 13 decisions 1n 11 states concerned with the matter. Questions raised ranged |
all the way from the constitutionality of the enabling legislation to the authority of a
city to use property acquired for a slum clearance project temporarily as a parking lot.
Brief reviews of all the cases noted are 1ncluded in the following. {

|

Parking as a Public Purpose

In at least two states (Massachusetts and Nebraska) there were court decisions hold-
ing that the provision of parking facilities was a public purpose.

Massachusetts—In the Massachusetts case of Tate v. City of Malden (136 NE (2d)

188, July 27, 1956), a privately-owned parking lot was taken by the city through emi- ‘
nent domain proceedings for the purpose of constructing a public parking place. The
owners contended that the land was already devoted to a public use, and according to
Article 10 of the Declaration of Rights, there was no necessity of exercising the extraor-
dinary power of eminent domain. The Superior Court ruled that the taking was null and
void, and the city appealed to the Supreme Judicial Court of Massachusetts. {

The Supreme Court held that the decree was erroneous, because the special statute
under which the city acted (ST. 1954, C. 600) did authorize the taking of the owner's |
land even though at the time of the taking 1t was being used for parking purposes. The .
court noted that among the several sigmificant differences between private ownership of {
land being devoted to a public purpose and that of public ownership was the fact that the '
private owners at any moment could decide to sell the land for other purposes or to use
it themselves for other purposes.

The court held that the provision of off-street parking spaces was a public purpose
for which land could be taken under the statute. Such a provision was an essential con-
comitant of the provision of highways for the use of automobiles. The parking lot was
a necessary public utility in a society which has so evolved that 1ts functioning is depen-
dent on the daily movement of much of the population in motor vehicles.

The court also noted that legislative findings on the question of what 1s a public use
are significant. The court ruled that in serving this public purpose, the legislature and
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the aldermen acting under the delegated power might lawfully plan for the long future
and fix into the plan as parking areas lots deemed appropriate therefor, taking them at
such time as appeared appropriate, whether or not they were devoted to like use by pr1-
vate owners.

The lower court's decree was reversed and a decree entered, adjudicating the valid-
ity of the taking.

Nebraska—The Nebraska case involved an action to determine the validity of the Park-
ing Authority Law. The trial court found the law unconstitutional. The Omaha Parking
Authority appealed to the Supreme Court and obtained a reversal of that decision(Omaha
Parking Authority v. City of Omaha, 77 NW (2d) 862, July 6, 1956).

The Parking Authority alleged that it had requested the City of Omaha and the County
of Douglas for the right to enter upon the streets surrounding the county courthouse site
for the purpose of constructing parking facilities as provided by the law in question.
Both the City of Omaha and the County of Douglas refused the requests on the ground
that the Parking Authority Law was unconstitutional, because 1t was special legislation
in that it applied only to the City of Omaha and the County of Douglas, and that the sole
purpose of the act was the control of vehicular traffic, which was a matter common to
all cities and counties of the state. The court was of the opinion that the legislature
could properly deal with the traffic problems of metropolitan cities without violating
Article III, Section 18, of the Constitution, which prohibited special legislation. If
traffic problems existed in cities of other classifications, the remedy might be altogeth-
er different. The present law had application to cities of the metropolitan class and had
none of the aspects of special legislation.

The city also contended that the Parking Authority Law, even if valid, had no appli-
cation to the City of Omaha for the reason that the city operated under a home rule char-
ter and that the use to which streets, including subway areas, were to be put was a mat-
ter of local concern. The court conceded that a provision of a home rule charter took
precedence over a conflicting state statute in instances of local municipal concern, but
when the legislature enacted a law affecting municipal affairs which were of state-wide
concern, the state law took precedence over any municipal action taken under the home
rule charter.

The court reasoned that the state had inherent power to establish, maintain, andcon-
trol the hghways of the state, including those within corporate limits of municipalities.
While the legislature could properly delegate certain powers over streets, alleys, and
highways to a mumicipality, 1t nevertheless retained the power to legislate with refer-
ence thereto, even in home-rule cities, where a matter of state-wide policy and concern
was mvolved.

The court held that the major and primary object of the act in question was to facili-
tate and make safe the use of the highways. Its justification stemmed directly from the
exercise of the police power, and it transcended any purely local concern and was one of
state-wide interest. The power of a municipality over its streets was statutory and not
exclusive. It was subject to the superior control of the state except where the Consti-
tution prevented 1ts doing so. There was no such constitutional prohibition when the
subject matter was one of state-wide concern,

The County of Douglas asserted that the state could not take its property or direct
its use to the benefit of another public corporation without its consent, It urged that
such power did not exist unless it was for the benefit of the whole taxing district, and
that mere incidental benefits would not fulfill the requirements of the law. The court
was of the opimon that subway parking and off-street parking constituted a public use,
and in providing them, a public function was being accomplished. The court also held
that the state clearly had the right to direct the use, management, and disposition
of the county property so long as it was done for the benefit of the public in the
taxing district.,

The County of Douglas next contended that the Parking Authority Law was unconstitu-
tional in that it provided for the acquisition of public property for a private use, inas-
much as the authority was directed to lease or grant concessions for the use of the fa-
cilities to one or more operators to provide for the efficient operation thereof. The
court said that the determination of this question was dependent upon the over-all pur-
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poses to be accomplished 1n the leasing of public property to a private corporation. If
the purpose to be accomplished in leasing the parking facilities to a private person re-
mained a public one, the leasing was proper. The court also ruled that the statute in
question afforded ample protection against converting the facilities to a private use.
Any attempt to so do would subject the Authority and its lessee to a legal remedy.

In summary, the Supreme Court held that the Parking Authority Law was enacted
for a public purpose; it involved a matter of state-wide concern and was controlling
over the home rule charter of the city. The object sought to be reached by the statute
could not be realized by the action of private individuals, for the statute indicated that ‘
the purpose could not be accomplished except by the use of streets and county court-
house areas. Adequate controls were provided in leasing such facilities to private per-
sons for their operation to insure that they would retain their public character, and,
therefore, the act did not authorize the use of public property for a private purpose.
For these reasons, and others stated in the opinion, the court held the Parking Author-
1ty Law to be constitutional. ‘

Use of Parking Meter Revenue

In three States (Califormia, Michigan and Ohio) questions as to the nature and the
possible use of revenue from parking meters were answered by the courts. The Cali-
fornia and Ohio cases involved the legality of using such revenue to finance off-street
parking facilities. In Michigan, the litigation concerned the question as to whether
fines and penalties imposed for violations of a parking meter ordinance might be regard-
ed as revenue from a parking system.

California—The question as to whether cities in California might make a binding a-
greement to maintain parking meters on specified streets, the net revenues from which
were pledged to the payment of principal and interest on bonds issued to provide off-
street parking facilities, arose when the City of LaMesa published a notice ot its inten-
tiontotake suchaction. The city and the owner of the newspaper in which the notice appeared ‘
took the matter to court when the city clerk refused to countersignthe warrantfor payment
of the cost of publication. T he clerk's refusal wasbased on thegroundthat the publication
was unauthorized and illegal and therefore, the charge for publication was illegal. ‘

The city based its claims mainly on three points: (1) The majority rule in other
jurisdictions upholds the validity of an agreement to maintain parking meters on speci-
fied streets. (2) Section 18% of Article XI of the state constitution authorizes the type
of agreement here involved. (3) Provisions of the Parking District Law of 1951 suffi-
ciently preserve to the city the essentials of i1ts police power.

The city cited numerous cases from many jurisdictions to uphold these points. The
District Court of Appeal said that the majority of those cases tend to support, in princi-
ple, the validity of such an agreement as the one here in question, and that there was
no surrender of the police power in such a case where reasonable reservations were
made which permitted a change 1n the location of the meters whenever necessary for
traffic regulation. The court then called attention to such reservations 1n the Parking
District Act of 1951. For example, Section 35701 provided that any agreement of this
nature shall not affect the right of a city under its police power "to control, regulate,
or prohibit the parking of vehicles on any public way, or portion thereof, to the extent
necessary to protect the public safety.'" The most important element of police power
in connection with traffic control—the matter of public safety—was thus preserved.

The court noted that the Parking District Law of 1951 provided for the continued
maintenance of on-street parking meters on specified streets, and for certain periods
of time, when the revenue therefrom is pledged for the payment of the bonds authorized
to be issued. By this Act the state, from which the city derives 1ts police power toregu-
late traffic, had defined and limited one way 1n which the city might continue to exercise
one of its powers; that 1s, traffic regulation. It would seem, the court said, that under
general principles, 1t could well be held that the proposed agreement with the bondhold-
ers to maintain meters on specified streets, as authorized by the 1951 act, would not
constitute an illegal surrender by the city of its police power. However, under the
court's view of the constitutional provision directly involved it was unnecessary to so
hold at this time.
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The court recalled that two former state parking laws failed to meet the increasing
need for off-street parking. Therefore, a proposed constitutional amendment was sub-
mitted to the voting public 1n 1950. This amendment was adopted as Section 18} of
Article XI of the state constitution. So far as it 1s materal here, the section provided
that when a city 1s authorized to acquire public parking lots and issue bonds, secured in
part by the revenue produced by parking meters, it '"1s also authorized to pledge ... or
otherwise make available ... " as additional security for such bond "... any or all reve-
nues from any or all street parking meters then owned ... " or to be acquired by the
city. The court held that such language of the amendment clearly authorized the pledg-
1ng of revenue from parking meters on specified streets.

It was argued, however, that the amendment did not expressly authorize a covenant
to keep such meters on such streets for the life of the bonds. The court believed that
authority to pledge revenues from particular parking meters then owned or later ac-
quired on specified streets by implication carried with it the authority to agree to keep
these meters on the streets for the life of the bonds.

While the authorization thus given might involve some interference with the exercise
of the police power which would otherwise exist, the court continued, this interference
resulted from and was permitted by the constitutional provision itself. Being authoriz-
ed by the constitution, no unauthorized or illegal surrender of police power appeared.

In view of the language of the constitutional amendment, the court concluded that the
proceedings here in question were valid, that the warrant was legally i1ssued, and that
the provisions of the 1951 Act sufficiently preserved to the city the essential elements
of the police power in connection with 1ts regulation of traffic on its streets (City of
LaMesa v. Freeman, 291 P. (2d) 103, Dec. 16, 1955).

In a decision handed down by the Supreme Court of Ohio in the case of Garrett v, City
of Cincinnati (139 N.E. (2d) 35, Dec. 19, 1956) 1t was held that a munmcipal corporation
had the power to effectuate an increase in parking meter fees. The court made its de-
cision in view of the fact that the increase bore no relation to the cost of regulating on-
street parking and even though its sole purpose was for payment of part of the cost of
the city's off-street parking program.

Garrett brought the case as a taxpayer to prevent the city from collecting certain on-
street parking meter fees, on the grounds that they were excessive, and in violation of
Section 5a, Article XII of the Constitution. This section limited the purposes for which
revenue derived from fees relating to the registration, operation, or use of vehicles on
public highways, or to fuels used for propelling such vehicles were to be expended. The
Supreme Court held that the section was a limitation only on the use of state-imposed
fees, and not applicable to fees imposed by municipal corporations.

The Supreme Court affirmed the lower court's judgment on the authority of State ex
rel. Gordon v. Rhodes (107 N. E. (2d) 206, 207, June 25, 1952) in which the court said:

Where fees charged by a- municipality for the parking of motor
vehicles on and off the streets are not unreasonable in amount or
designed to bring to the mumcipality revenue other than sufficient
to cover the cost and expense of providing necessary parking fa-
cility for such motor vehicles on and off the streets of the munici-
pality, the charging and collection of such fees will not represent
the levy of a tax.

In a decision handed down December 28, 1956, the State Supreme Court held that a
fine 1mposed on one convicted of violating the parking meter ordinance was not a fee or
charge for service rendered (Thomson v. City of Dearborn, 79 N. W. (2d) 841, Dec. 28,
1956). It followed that fines and penalties imposed for violations of the parking meter
ordinance were not to be regarded as revenue from the system. The court decided,
therefore, that such monies would be required to be credited to the city's general fund,
rather than to a special fund for the benefit of holders of obligations issued in connection
with establishment of the municipal parking system.

* See Memorandum 89, Commttee on Land Acquisition and Control of Highway Access
and Adjacent Areas, Highway Research Correlation Service Circular 323 (July 1956).
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One James Thomson, a landowner and taxpayer, brought suit to test the validity of
Ordinance 50-550 as amended, insofar as 1t related to the disposition of fines and
penalties received by the city because of parking meter violations. |

The landowner contended that fines collected for the violation of an ordinance should ~;
have been deposited in the general fund of the city, but the city deposited the funds in
the special parking meter receiwving fund for the benefit of that fund. The landowner
also contended that, because the amount of money to be raised by taxation for city pur- |
poses each year was determined by reference, among other factors, to the estimated
revenue from fines and penalties, and that withholding the collections 1n issue here from
the general fund would necessitate the raising of an additional amount by taxation of pro-
perty within the city to make up for the deficiency. It was claimed that this operated to |
the prejudice of the landowner. |

The lower court's decree declared that the provision of the amended ordinance with
reference to the crediting of fines and penalties imposed for violations of the ordinance
to the parking meter fund was invalid, holding that the fines thus collected should be de- {‘
posited with the general fund of the city.

In affirming the lower court's holding, the Supreme Court adopted the reasoning that,
if money that should be credited to the general fund were diverted therefrom, that fund
would suffer annually to the extent of diversion, and the raising of a like sum by taxation
each year would be required. The court said that, as a practical proposition, the fail-
ure to properly credit the general fund with monies that should be used to augment it
was tantamount to taking money from such fund and depositing it in a special fund to be 1
used for the purposes for which such special fund had been created. |

The court further declared that the holders of revenue bonds issued by the City of
Dearborn in connection with establishment of a municipal parking system were not en-
titled to receive payment of interest and principal except from net revenues of the im- 1
provement and were not entitled to benefit of additional funds collected from other
sources.

A fine 1mposed on one convicted of violation of a parking meter ordinance was not in |
any proper sense of the term a charge or fee for service rendered, the court continued.
The purpose of the penal provisions of the ordinance was to enforce, for the benefit of
the public generally, the regulations imposed by the city for the use of the facility. The
fine was imposed by way of pumishment, rather than as a charge for the service that had
been rendered. The court concluded that the trial judge was right in holding that such
fines and penalties were not revenue from the operation of the improvement, and should
be credited and used in accordance with their true character.

Financing of Municipal Parking

Two decisions regarding the legality of methods used to finance the provision of park-
ing facilities were noted during the year. In a North Dakota case, the court held that a
city could not use the front footage method in levying a benefit assessment, when such a
method resulted 1n an assessment against property owned by a railroad of more than its
proportionate share of the cost of the improvement. In Illinois, the court upheld the va- |
lhidity of a municipal off-street parking revenue bond ordinance.

North Dakota—The proposed off-street parking lot was intended to provide off-street
parking facilities for the principal business district of Grand Forks. The city council
approved the project, adopted a resolution of necessity, provided that 20 percent of the
cost should be paid by a general tax upon the whole city and that the remaining 80 per-
cent should be levied as a special assessment, and established a special assessment
district within which the special assessments were to be levied.

The special assessment commaission 1nspected the property to be assessed and at-
tempted to work out an equitable method of levying the assessment. They finally con-
cluded that the only way in which this could be done was on a front foot basis. The as-
sessments worked out by the commission were approved by the city council.

One of the property owners against whom the special assessments were levied was
the Northern Pacific Railway, which brought action to enjoin collection of the assess-
ments levied against their property. The District Court dismissed the action and the
railway appealed to the Supreme Court. The high court held that use of the front foot-
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age method resulted 1n an assessment against the railroad's property of more than 1its
proportionate share of the cost of the improvement, and, therefore, the railroad was
entitled to have collection of the special assessments enjoined.

The railroad company claimed that statutory provisions authorizing financing of off-
street parking facilities by special assessment were unconstitutional. The court held
that the constitutionality of the statute depended upon whether property 1n the vicinity of
the parking lot derived a special benefit from the improvement in addition to the general
benefit in which the whole city shared. The court had no doubt that 1t did derive a spe-
cial benefit, noting that the provision of parking space in the vicinity of a congested
mercantile area, by making 1t convemently accessible to trade, tended to reverse the
trend toward decentralization and thus stabilized business 1n the area.

The question of whether the benefit to each parcel of land 1n the district had been
determined with sufficient accuracy to avoid the constitutional prohbition against taking
property without compensation or due process of law, continued the court, was one
which must be determned according to the means used and the results achieved 1n each
case.

The statutory provision under which the city was proceeding provided that (a) the
special assessment commission must personally inspect all the property which might
be subject to the special assessment and determine which would be benefited by the con-
struction for which the assessment was to be made; (b} the commission must determine
the amount 1n which each property would be benefited; and (c) the commission must as-
sess against each such property such sum, not exceeding the benefits, as would be nec-
essary to pay its just proportion of the total cost of the work. Compliance with these
requirements, said the court, would undoubtedly remove all constitutional objections.

In line with previous court decisions cited, the court stated that the foot frontage
method of apportioning assessments could only be used 1n cases where benefits confer-
red on the assessed property were equal and uniform, as in the case of water mains,
sidewalks, pavements, sewers, etc.

In the present case, the court found that in general the properties owned by the North-
ern Pacific Railway did not benefit from the presence of the parking lot. A large area
of the railroad property was used for tracks, other parcels where buildings stood had
parking space, while still others were occupied by businesses which had little need for
parking facilities. The court concluded that use of the foot frontage method of assess-
ment 1n this case resulted 1n an assessment against the railroad company which was
more than its proportionate share of the cost of the improvement.

The judgment of the trial court was reversed (Northern Pacific Railway Company v.
City of Grand Forks, 73 N.W. (2d) 348)%.

Ilhinois—The point raised here concerned the validity of a municipal off-street park-
ing revenue bond ordinance. The trial court refused to enjoin payment of bonds 1ssued
under the provision of the ordinance and dismissed the complaint. The State Supreme
Court affirmed the lower court's decision (Cherry v. City of Rock Island, 132 N. E. (2d)
536, Feb. 28, 1956).

The sole contention in the complaint was that the City of Rock Island had surrendered
its police power by virtue of certain specific covenants authorized and required to be 1n
the bonds by the ordinance. It was specifically contended that the ordinance surrender-
ed city control (a) over building and other facilities to be erected 1n the future on lots to
be acquired, (b) over free parking thereon, and (c) over street traffic. It was further
alleged that the city also surrendered power to finance and acquire future parking lots.

This ordinance was adopted by the city pursuant to authority granted by the Revised
Cities and Villages Act (Ill. Res. Stat. 1953, Chap. 24, par. 52.1-1 et seq.), common-
ly referred to as the Parking Act. The act empowered corporate authorities to provide
1n the bond ordinance such " . . . covenants as may be deemed necessary or desirable
to assure a successful and profitable operation of the project and prompt payment of
principal of and interest upon the said bonds so authorized.” It also authorized the
municipality to covenant ""to maintain the project 1n good condition. "'

*'See Memorandum No. 86, Commattee on Land Acquisition and Control of Highway
Access and Adjacent Areas, Highway Research Correlation Service Circular 312 (Apr.
1956).
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The Supreme Court noted that 1t had previously held the enabling act valid in Poole
v. City of Kankakee (94 N. E. (2d) 416, 1950). No question of statutory validity was
presented here.

In the City of Kankakee case, the validity of a city ordinance adopted under the Park- |
ing Act was also an issue. Since the ordinance 1n the present case was patterned after ‘
and in many respects was similar to the Kankakee ordinance, and since the Kankakee
ordinance was attacked on the ground that it surrendered police powers of the munici-
pality, the city asserted that the decision of the Supreme Court in the City of Kankakee
case resolved the 1ssue presented 1n this case and was conclusive. ‘

When the Kankakee case was presented to the Supreme Court for decision, two
grounds of invalidity of the ordinance, among others, were asserted; viz., (1) the act
granted no authority to pledge income of parking meters already installed as security
for the bonds to be 1ssued for the payment of the off-street parking sites and (2) the or-
dinance relinquished the city's right of police power until the bonds were paid. The
court held that the pledge of income from existing facilities in the Kankakee case did
not render the ordinance invalid.

After considering the provision preventing any change in the ordinance until the bonds
were paid in full, 1n relation to other ordinance provisions concerning change of location
of meters when necessary for traffic regulation and control, withdrawal of existing off-
street parking facilities for erection of multiple-level parking structures, provision of
Limited free off-street parking and the rmght of redemption, the court held that there was|
no attempt on the part of the City of Kankakee to enter into a contract the effect of which
was to prevent the exercise of police power by the state. The court concluded that "in-
sofar as we can determine, the ordinance here commits the city only to the performance
directed by the Parking Act, and as such does not constitute a surrender of its police
power. "

The present court decided that the Rock Island ordinance was identical with the Kan- |
kakee ordinance except that the right to provide free off-street parking was limited to
10 percent instead of 25 percent of such facilities. The court ruled that the parking
system must be considered as an entirety, as was recognized in the Kankakee case.

The court noted that 1n the Kankakee case, their remarks were directed to the pledge

of revenues from existing facilities but the same reasoning applied with equal or great-
er force to facilities to be acquired in the future. The covenants complained or specifi-
cally followed the authorization contained in the act to provide such covenants as might
be necessary to assure a successful and profitable operation of the project and prompt
payment of the bonds, and to maintain the project 1n good condition, and concerning
issuance of additional revenue bonds. The judgment of the city council within express
authority as to what is necessary or desirable 1n that respect, continued the court,
would not be overridden by the court in the absence of a clear showing of error or abuse
of discretion.

The complainants 1n effect asked the court to overrule 1ts prior decision 1n the City
of Kankakee case. Considering the Rock Island ordinance 1n its entirety with the Park-
1ng Act, 1t did not appear to the court that the City of Rock Island had surrendered any
of its police powers but on the contrary had retained wide discretion in that respect
while reasonably protecting the interests of holders of its revenue bonds by covenants
specifically authorized 1n the enabling statute.

The decree of the trial court was affirmed.

Parking Facilities and Zoning Ordinances

The construction of parking facilities in areas zoned for residential use only was
contested in the courts of at least three states during the year. The courts upheld the
provision of such facilities to serve an American Legion post and an art association,
but refused to approve a similar variance to provide parting space for a bottling concern.

Connecticut—The facts of this case indicated that an American Legion post owned the
premises at 425 Orange and Trumbull Streets 1n New Haven. The building on the land
was used as the post's headquarters. The property was located 1n a residence B zone,
and it was in the center of a group of 86 medical and dental offices. The post sought a
variance permitting the use of part of its property for a private parking place. It pro-
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posed to rent part to neighboring physicians and dentists for daytime parking. Per-
mission was also requested for the use of the parking space by members of the post on
the evenings of its meetings. At the public hearing, there was testimony that because
of the lack of parking space, automobiles often remained standing in the middle of a
street, with resulting traffic jams 1n the area, while infirm patients, some on crutches
or with casts, tottered from or into the cars.

The Zoning Board of Appeals granted the Legion post a variance on the ground that
the proposed use of the space would not only tend to relieve the bottleneck which pre-
vented the free flow of traffic, but also would afford greatly needed parking facilities
for neighboring physicians and dentists. The Board contended that to deny permission
to use the space for private parking would have the effect of rendering application
of the ordinance arbitrary. The appearance and value of neighboring property would
not be affected except possibly from an esthetic standpoint. It further claimed that the
safety and general welfare of neighbors would be secured by avoidance of a traffic ha-
zard, and finally that the granting of the variance was warranted under the provisions
of subdivision (7) of §1033 of the zoning ordinance.

Subdivision (7) authorized the Board in a specific case to vary any provision of the
zoning ordinance in harmony with 1ts general purpose and intent, so that the public
health, safety and general welfare would be secured and substantial justice done "where
there are practical difficulties or unneccessary hardships" or '"where the effect of the
application of the Ordinance is arbitrary."

The State Supreme Court of Errors held that 1n its opinion decisions of zoning authori-
ties were to be overruled only when it was found that they had not acted fairly, with pro-
per motives, and for valid reasons. Where it appeared that an honest judgment had been
reasonably and fairly exercised after a full hearing, the courts should be cautious about
disturbing the decision of the local authority.

The court concluded that the Board had not exceeded 1ts authority in considering the
extent and urgency of the need for additional parking space, and granting the variance
accordingly (Devaney v. Board of Zoming Appeals, 122 A (2d) 303, April 18, 1956).

The Chief Justice strongly dissented, on the ground that no variance should be grant-
ed unless one of two conditions was satisfied. The conditions he suggested were (a) that
there were practical difficulties or unnecessary hardships 1n the way of carrying out the
strict letter of the ordinance and (b) that the effect of the application of the ordinance
was arbitrary. The dissent stated that the fact that the granting of the variance would
promote public welfare (by relieving traffic congestion) did not by 1itself warrant the vari-
ance unless one of the two conditions just recited obtained.

The dissent noted that one of the purposes of zoning was to assure the stabilization
of property values. The reason for prohibiting the parking of automobiles in large num-
bers on lots 1n residence zones was that, if such parking were permitted, adjacent pro-
perty would depreciate. The Chief Justice felt that that reason should apply with as
much force to the land here 1n question as 1t does to any other land zoned residence B.
Since there was sufficient reason for the prohibition of the use of the owner's land for
parking, the Board could not reasonably conclude that the application of the zoning or-
dinance to this land was arbitrary. It followed, therefore, that in granting the variance
the Board acted unreasonably and illegally.

New Jersey—A group of property owners in Montclair questioned a resolution of the
Town Board of Adjustment approving the application of the Montclair Art Association to
provide an off-street parking lot on its premises. The Association had owned an art
museum on Bloomfield Avenue, 1n an R-O residential zone since 1914. Because of 1n-
creasingly hazardous traffic conditions on Bloomfield and South Mountain Avenues, and
the absence of any parking facilities for some 400 students and visitors at the rate of
22,000 per annum, the association asked permission to provide a 29-car parking lot on
its property. t

The protesting property owners resided within 200 feet of the museum property. They
objected to the proposed off-street parking area principally because it would create a
traffic hazard for children, a disturbance and discomfort to the neighborhood, a source
of annoyance, and would depreciate the value of their property for residential purposes.

Section 19 of the applicable zoning ordinance provided:
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Regulations Controlling Garages and Parking Lots 1n Resi-
dence Zones.

Garages and Accessory Parking Facilities: In each R Zone
there shall be permitted as an accessory use to any use permit-
ted 1n such zone, a garage or group of garages or garage facili-
ties for not more than three (3) vehicles, except. . . , where
there are three or more family dwelling units built upon the
same lot, a garage or group of garages for not more than one
(1) vehicle for each family unit, and parking facilities, shall
be permitted as an accessory use, if designed and constructed
1n one of the following ways:

* ¥ %k

Parking Lots: Where deemed necessary, after a hearing
before the Board of Adjustment off-street parking lots in pri-
vate ownership, for other than accessory use only as approved
by the Board of Adjustment, may be permitted in R Zones, 1if
sufficiently landscaped, appropriately screened, and adequate-
ly surfaced as in the judgment of the Board of Adjustment, 15
necessary to afford protection to the surrounding residential
properties. The Board of Adjustment shall also have authority
to regulate the use of such parking lots as a condition for their
establishment.

The owners who brought the suit contended that the above citation did not apply to
the museum premises since its language did not embrace a nonconforming use situa-
tion. The Superior Court of New Jersey held to the contrary, however, noting that the
first subsection of Section 19, "Garages and Accessory Parking Facilities' permitted
three-vehicle garages as an accessory use 'to any use permitted in such zone . . . . "
The court contrasted that subsection with the portion of Section 19 which dealt with
parking lots wherein the limitation as to permitted uses was sigmficantly absent.

The court said 1t would appear, therefore, that the Montclair zoning ordinance ex-
pressly delegated to the Board of Adjustment the power to pass upon the necessity for
off-street parking areas 1n residence zones.

In the instant case, the court held that the evidence before the Board of Adjustment
supported its findings that curb parking facilities were inadequate, and that the off-
street parking proposed was desirable and consistent with the intent and purpose of the
zoning ordinance.

The court declared that 1n this era of congested traffic and inadequate parking facil
1ties, a zoning ordinance of any urban municipality that contained no provision for off
street parking would be outmoded. The authority granted to the Board under Section 19
constituted a valid method of dealing with off- street parking facilities that went beyond
the category of mere accessory uses. The conditions for landscaping, screening and
surfacing for the protection of surrounding residential properties, as well as regulatory
features, as authorized in the ordinance, were attached to the Board's approval of the
off-street parking area in question.

The court held that the evidence adduced before the Board of Adjustment supported
its finding that the proposed off street parking area was necessary, and that it would
not be detrimental to the morals, health, safety, or general welfare of the public nor
injurious to property or improvement in the vicinity nor would 1t substantially impair
the intent and purpose of the zone plar and the zoming ordinance.

The action of the Board of Adjustment was thus upheld by the court (James v. Board
of Adjustment of Town of Montclair, 122 A. (2d) 660, May 10, 1956).

New York --In this case the landowner operated a milk bottling and distributing plant
on his land 1n an industrial or I district, which use was permissible under the building
zone ordinance of the City of Yonkers. He also owned land contiguous to the industrial
property, which was, however, 1in an M or residence district. The landowner applied
for permission to use the M district land as a "parking lot for accessory use to" the
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plant (that is, for his trucks), a use not permitted under the ordinance. Nevertheless,
the Board of Appeals granted the application subject to certain depth and fencing con-
ditions.

The Supreme Court annulled the variance, holding that there was no warrant for
granting it in the absence of a showing that the land would not yield a reasonable re-
turn if used for a purpose allowed 1n the residential district.

The court acknowledged the fact that the Board might have acted upon facts within
the personal knowledge of 1ts members, but such facts and personal knowledge should
have been set forth in the Board's answer to the petition for the variance or in its find-
ings made 1n connection with its determination granting the variance. Since this was
not done, the court held that the determination would have to be annulled.

The doctrine that one who "knowingly acquires land for a prohibited use cannot there-
after have a variance on the ground of 'special hardship'" was held not to apply, by a
majority of the court; cases cited by the landowner 1n favor of the doctrine were distin-
guished by the court on their facts. The applicants for variance 1n the cited cases were
not, as in the principal case, engaged in a lawful use of property contiguous to the sub-
ject land prior to the acquisition thereof, the landowner being compelled, by limitation
of that contiguous land and because of 1ts location in a residential district, to seek a
way out of his plight occasioned by such limitations,

Three judges concurred 1n the opinion and two others concurred 1n the conclusion
that the variance should be annulled, but on the further ground that the landowner know-
mgly had purchased the property for a purpose prohibited by the zoning ordinance, and
hence could not have a variance on the ground of "special hardship" (Bobrowsk: v.
Feriola, 153 N.Y.S. (2d) 157, June 25, 19586).

Authority to Condemn Land for Parking Facilities

Authority to condemn land for the establishment of off-street parking facilities 1s an
indispensable attribute of adequate parking enabling legislation, but the rights of pro-
perty owners are zealously guarded by the courts 1n interpreting this authority, as is
the case when the power of eminent domain is used in connection with other public 1m-
provements.

Two decisions handed down during the year illustrate this point. In a Pennsylvama
case, the court held that there was no manifest abuse of discretion or bad faith on the
part of the Reading Parking Authority in selection of a site for off-street parking facil-
1ties, notwithstanding the fact that a member of the Authority was an officer and direc-
tor of a corporation from which the Authority proposed to acquire land. On the other
hand, a Kansas court held that a statute authorizing first-or second-class cities to ac-
quire lands for off-street parking facilities 1n areas zoned as business, commercial
or industrial did not entitle a city with no zoning ordinance to acquire land for such
purposes. The salient points of the two decisions are included 1n the following para-
graphs.

Pennsylvania—On December 29, 1956, the Reading Parking Authority entered into a
lease with the City of Reading leasing to the city for 30 years the parking lots 1n Sites
A, B, C, E and F, at a yearly rental of $63,000, and pledged the lease under an inden-
ture securing $990, 000 worth of Parking Authority bonds, which were delivered and
paid for on December 29, 1954. The proceeds of these bonds were to be used for ac-
quiring the properties enumerated in the named sites and the constructing of the park-
ing facilities.

The Court of Common Pleas of Berks County held that the Authority abused 1its dis-
cretion when it eliminated Site D and selected Site F to be included 1n its primary pro-
gram. Site D was eliminated by the Authority because:

. « 1t was not a particularly desirable lot because of its
locatlon, because of its dimensions, and third it was eliminat-
ed on the advice of counsel because within the confines of the
lot where were certain areas that there was some question as
to our ability to acquire promptly. They were the three main
considerations. . .
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On appeal, the State Supreme Court held that since the Authority had considered the
three basic factors of location, size and cost, 1t could not say that the Authority had
abused the wide discretion vested in it.

The Supreme Court noted that the lower court held that the controlling reason for the
inclusion of Site D came about solely because the Whitner Company offered to make a
deal with the Authority to sell the property at a sum about $9, 800 less than 1its actual
worth. The high court considered this conclusion unjustified by the evidence, adding a
footnote to the effect that it certainly did not need to add that a purchase by the Author-
ity of the real estate at less than its actual worth did not show an abuse of discretion.

The most important reason for the lower court's action, the court continued, was
the fact that one of the members of the Authority who voted in favor of the resolution
to incorporate Site F 1n the parking projects was also secretary and a member of the
Board of Directors of the Whitner Company, owner of Site F. The Supreme Court
strongly condemned the action of the member holding down the dual capacity, but could
not agree with the lower court that the resolution to incorporate Site F 1n the off-street
parking project rendered the resolution null and void.

The Supreme Court decided that, considering all the facts in the case, the evidence
was insufficient to establish a manifest abuse of discretion or bad faith or fraud or il-
legal action by the Authority with respect to Site F. The lower court's decree was,
therefore, reversed and the action by the Reading Parking Authority was upheld (Eways
v. Reading Parking Authority, 124 A. (2d) 92, Aug. 13, 1956).

Kansas—This case arose under a peculiar wording of the enabling statute, which pro-
vided in part as follows:

Any city of the first or second class may, as hereinafter
provided, acquire by purchase, lease, gift or condemnation
any land or lands 1n any areas zoned as business, commercial
or industrial districts in such city for off-street parking facil-
1ties (G. S. 1955, Supp. 13-1388).

Chanute was a second-class city without a zoning ordinance. The State Supreme
Court was called upon to decide whether the governing body could proceed under the
previously quoted section, none of the land in the city having been zoned as business,
commerc:al or industrial.

The court was unable to accept the argument of the city commissioners to the effect
that since there was no zomng ordinance, business and commercial buildings could be
erected anywhere 1n the city, and hence the section in question would apply to any part
of the city. Cities are creatures of the legislature, said the court. They can only ex-
ercise powers expressly conferred by that body. The fact that Chanute did not have any
zoning ordinance at all, was an argument for the state, which was asking the court for
an order to prevent the city from proceeding.

If the legislature desired to safeguard the acquisition of land for off-street parking
by providing that it could only be acquired in districts zoned for business and commer-
cial purposes, continued the court, it would seem strange 1if it should enact a statute
providing that 1t could be acquired 1n cities like Chanute in any part of the city.

The court held that the city commissioners should be restrained from proceeding
further (State v. City of Chanute, 292 P. (2d) Jan. 28, 1956).

Temporary Use of Slum Clearance Project Property as Parking Lot

In a taxpayers' action to prevent operation of a temporary parking lot on the site of
a slum clearance project on the west side of Manhattan, known as the West Park or
Manhattantown project, a Supreme Court of New York held that such temporary use was
not prohibited by Section 72-k of the General Municipal Law of the state, nor by the
terms of an existing contract with the city (Biegeland Feig Realty Corp. v. City of New
York, 156 N.Y.S. (2d) 548, Sept. 19, 1956).

According to the court Section 72-k 1mposed no precise requirements and provided no
exact specification. The Legislature, said the court, had evidently viewed the problem
of slum clearance as one best left to the sound discretion of local authorities under the
general guidance of state law and the supervision of the federal authorities cooperating

|
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financially and otherwise. The section simply provided that a municipal corporation
could acquire by condemnation or otherwise land necessary for or incidental to the
clearance and reconstruction of substandard and insanitary areas, "together with ade-
quate provision for recreational and other facilities appurtenant thereto'; that it could
sell to the highest bidder suchlandfor the purpose of having the purchaser clear and rede-
velop 1t "in such manner as may be prescribed by the Board of Estimate or other govern-
1ng body''; and that the deed or instrument of transfer must contain suchprovisions, condi-
tions or restrictionstoinsurethe use of suchreal property for purposes consistent with
slum clearance as might be prescribed by the Board of Estimate or other govermng body.

All that was actually required by Section 72-k, continued the court, was that the deed
or instrument should contain provisions insuring that the project when constructed
would not be ""substandard or insanitary, " but that the specific facilities to be provided
would be left to the local authorities. The taxpayers' complaint did not attack the right
of the city under the statute to make provision for permanent parking lots in a slum
clearance project. And insofar as temporary parking lots were concerned, there was
nothing in the general statement of principles laid down 1n the statute which could be
construed as a prohibition thereof.

The argument that such use would be unfair to competitors 1n the vicinity of the site
because sponsors would be able to charge lower rates as a result of the reduced price
paid by them for the land, the court considered irrelevant. Every slum clearance pro-
ject, said the court, represented competition to property owners, and commercial en-
terprises conducted 1n the project competed with similar businesses in the neighborhood.

The prime intent of the law was to clear the slums. Unless the use complained of
was expressly prohibited in the redevelopment contract or was 1nconsistent with 1its pur-
poses or caused delay in the prosecution or the work, the court held that a taxpayer's
action should notbe invoked to restrain public officials from granting permission for a
use which they regarded as beneficial to the project and in the public interest.

As for the contract, the court held that the provision dealing with revenue collected by
the sponsor for the use of the land or structures thereon prior to completion of the
redevelopment and requiring that the sponsor pay real estate taxes for the vacant land,
but not explicitly stating what temporary use might be made of cleared land, did not
prohibit the use of a small portion of the land as a parking lot, involving no interference
with or deviation from the purpose of the project.

The court dismissed the complaint as insufficient to state a cause of action in view
of the conclusion that such use was not prohibited by either the statute or the contract
and was 1n fact impliedly authorized by the contract.

INFORMATION INTERCHANGE

The committee issued six monthly memoranda during the year 1956 through the High-
way Research Correlation Service. These memoranda contain digests of new laws,
court decisions, administrative practices, and other items of current interest. Memo-
randa numbers and the month of release are as follows:

Committee HRCS
Memorandum No. Circular No. Month
85 311 April
86 312 April
87 318 June
88 322 July
89 323 July

90 328 October




