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Introduction 
CLIFTON W. ENFIELD, Minority Counsel, Committee on PubUc Works, 
U. S. House of Representatives 

• THE CONGRESS, by enactment of the Federal-Aid Highway Act of 1958, established 
for the f i rs t tune a national policy for the control of outdoor advertising in areas 
adjacent to the National System of Interstate and Defense Highways. This Federal law 
is not self-executing. Its implementation is left to the voluntary action of the States, 
with the proviso that States which undertake programs of control meeting nationally 
approved standards shall be eligible to enter into agreements with the Secretary of 
Commerce and receive certain additional benefits of aid. At the present time, 16 States 
have entered into such agreements, and others are considering enactment of legislation 
necessary to similarly implement the national standards. 

As a logical starting point for discussion of this body of interrelated Federal and 
State law, David S. Black, General Counsel of the U. S. Bureau of Public Roads, reviews 
the background, purposes, and interpretation of the national standards relating to con
trol of outdoor advertising in areas adjacent to the Interstate System. 

Following this, the discussion turns to the States' role of implementation. The f i r s t 
requirement for the States is the enactment of legislation to establish a legal basis for 
control of roadside advertising along Interstate highways, to prescribe the type of con
trol to be employed by the State, and to delegate authority to an appropriate administra
tive agency to carry out these policy decisions. Drafting State legislation for the con
trol of outdoor advertising involves consideration of many fundamental problems, such 
as defining the scope of control, and determining what pubUc powers and rights are in
volved and how they can best be protected. Should advertising control be through exer
cise of the police power or the eminent domain? Are issues of free speech or equal 
protection of the laws involved ? Is the State bargaining away its sovereignty by enter
ing into an agreement with the Federal government to control advertising? Questions 
such as these challenge the highest skill of legislative draftsmen. 

Delbert Johnson, Assistant Attorney General of the State of Washington, discusses 
the State legislative portion of the total structure of roadside advertising control law. 
Washington has recently enacted a law for control of outdoor advertising and entered 
into an agreement with the Secretary of Commerce to carry out the national policy and 
standards. Johnson's knowledge of this phase of the subject is both recent and f i r s t 
hand. 

Once the State legislature has enacted a law to enable it to carry out the national 
policy and standards, the administrative agency responsible for carrying out the law 
must promulgate the rules, regulations, and directives necessary to put its program 
of enforcement into operation. The structure and content of such regulations present 
problems equal in importance and complexity to those encountered in draftmg the basic 
enabling statute. 

The f i r s t State to enter into an agreement with the Secretary of Commerce to carry 
out the national policy and standards was Maryland. The Maryland State Roads Com
mission worked closely with the U. S. Bureau of Public Roads in developing its regula
tions. The principal architect of these regulations was Joseph D. Buscher, Special 
Assistant Attorney General of the State of Maryland. He discusses some of the ques
tions involved in this phase of the law. 

Having reviewed the Federal law and standards, and discussed the structure and 
content of the States' contribution to the total hody of law necessary for implementation 
of the national policy, i t is next appropriate to examine the interpretation of these laws 
by the courts. Inasmuch as the State laws implementing the national policy for con
trol of roadside advertising along the Interstate System are comparatively new, many 



legal questions are likely to require judicial decision before they are clarified. During 
1961 cases were commenced in Ohio and Wisconsin to test the constitutionality of the 
laws of those States. Richard Barrett, Assistant Attorney General of the State of Wis
consin, and Ross D. Netherton, Counsel for Legal Research of the ffighway Research 
Board, discuss the issues and problems of proof in judicial review of State laws and 
regulations implementing control of roadside advertisii^. 

By developing the several layers of this total body of law in a logical sequence, it is 
hoped that the objectives sought by control of roadside advertising, the essential ele
ments that should be included in State statutes and regulations, and some of the legal 
and administrative pitfalls to be avoided wil l be clarified. 



National Policy and Standards Relating to 
Control of Roadside Advertising Along 
The Interstate System 
DAVID S. BLACK, General Counsel, Bureau of Public Roads, U.S. Department of 
Commerce, Washington, D.C. 

• AS OF January 1962, 16 States have entered into agreements on roadside advertising 
control with the Federal Highway Administrator actii^ on behalf of the Secretary of 
Commerce. With the exception of Maryland and North Dakota, these agreements were 
all signed within the last 7 months. State-wide control pursuant to these 16 agreements 
is not yet effective in any of the States and no bonus payments have been paid or re
quested. There is hardly the benefit of a wealth of experience in administering the law. 
At present, problems are largely speculative. Problems and questions of rather gener
al interest have, nonetheless, presented themselves. 

It has been asked whether the 660-ft distance from the edge of the right-of-way 
(which section 131 (a) of title 23 designates as the area within which advertising must 
be controlled to qualify the State for the % percent bonus payment) constitutes a f i r m 
and inflexible boundary. The answer, with respect to eligibility for the Va percent 
bonus payment is clearly "yes" to the extent that the signs are visible from the main-
traveled way. As far as concerns Federal participation in the cost of acquiring adver
tising rights by purchase or condemnation pursuant to subsection (e) of the act, the 
answer is not so clear. It is true that certain of the conditions and limitations that 
must be met to qualify the State for the bonus have no application to such Federal parti
cipation. To illustrate, a State, though not entitled to the Vz percent bonus, may re
ceive the Federal pro rata share of the cost of acquiring advertising rights in areas 
adjacent to right-of-way acquired before July 2, 1956, traversing areas zoned commer
cial and industrial, and even though it does not enter into a State-wide agreement. The 
Comptroller General of the United States ruled in an opinion of August 25, 1960, that 
"Federal-aid highway funds may participate in the cost to a State of acquiring advertis
ing rights if the purpose of such acquisition is to accomplish the objectives stated in 
subsection (a) even though the State has not entered into an agreement with the Secretary 
of Commerce as provided for in subsection (b), and even though the advertising rights 
are acquired in an area adjacent to a segment of the System which is excluded from the 
application of the National Policy and Standards by the terms of the law." 

This language is subject to interpretation that the objectives of subsection (a) of the 
act might be met by the acquisition of advertising rights in those cases in which the 
bonus is not payable to distances of less than 660 f t from the edge of the right-of-way. 
This question is under study in the General Counsel's office at the present time. 

The percent bonus wil l not be payable, however, on account of advertising control 
in an area encompassing less than 660 f t from the edge of the Interstate right-of-way, 
even though all the other conditions may be met. The express terms of the statute pre
vent such payment. 

The argument has also been advanced that Federal funds should participate in the 
cost of acquisition of advertising rights, and that the increased Federal share should be 
payable for control of advertising in areas in excess of 660 f t from the edge of the Inter
state right-of-way. Here the answer clearly is "no" with respect to both payment of the 
bonus and contribution toward the control rights acquired. The position is taken that 
the national policy precludes payment of the percent bonus for advertising control in 
areas beyond the 660-ft limit by the explicit language of section 131(a), and the Congress 
has established a lack of Federal interest in any advertising control beyond 660 f t . 

3 



In those States that may follow the practice of acquiring advertising rights in areas 
adjacent to the Interstate System by purchase or condemnation, as opposed to exercise 
of the police power, if the rights are acquired at the time new right-of-way is acquired 
—or at least before construction is completed—the problem of appraising the value of 
such advertising rights should not be great. If there is no highway in existence, the 
so-called advertising rights wi l l be of little or no value. In this connection, it should 
be remembered that it is the highway that furnishes the value to outdoor advertising-
highways built with public funds derived largely from highway user revenues. 

Where segments of the Interstate System are constructed on old right-of-way, the 
acquisition of advertising rights wi l l present an appraisal problem and there is probably 
not a great amount of precedent for evaluating such r^hts. However, this wi l l un
doubtedly not discourage those in the appraising profession. 

Another problem arises in connection with segments of the Interstate System where
in one side may be zoned commercial or industrial and the other side residential. Is 
the bonus payable with respect to that portion of project cost attributable to the "resi
dential" side of the highway? Subsection (b) of section 131, as amended in 1959, ex
cludes from coverage of the advertising control agreements those segments of the Inter
state System that traverse commercial or industrial zones within boundaries of incor
porated municipalities as they existed on September 21, 1959, and other areas where 
the land use as of that date was clearly established by State law as industrial or com
mercial. Inasmuch as it is the entire segment of highway traversing the excluded zones 
that is placed outside the perimeter of the advertising agreements, it is clear that there 
is no authority for making any bonus payments with respect to advertising control along 
the right-of-way involved. But, irrespective of the bonus payment, may the Federal 
Government contribute toward the cost of acquiring the r i ^ t to control advertising on 
only one side of a highway in such a situation ? Here again, as with the question con
cerning authority to contribute toward the cost of acquiring less than 660 f t of advertis
ing control, a clear answer is not to be found in the law and the matter is under current 
study. 

A related problem arises—or may arise in the future—in which an area zoned resi
dential, or otherwise eligible for the Federal bonus payment, is later rezoned commer
cial or industrial. At least two States have questioned the Bureau's requirement for 
repayment of the percent in such a circumstance. Further, in at least one situation, 
the State law provides for continued control of outdoor advertising, even though the 
municipality may rezone the area in question commercial or industrial. The argument 
is advanced that the bare fact of rezoning would not affect the purpose for which the 
bonus was paid; that is, control of outdoor advertising. This argument ignores the fact, 
however, that the bonus is clearly not payable, by the express terms of the law, with 
respect to areas zoned commercial or industrial initially. So far, the contrary does 
not seem to have been suggested. If the municipality exercises its power to regulate 
or control land use by zoning commercial or industrial after pa3rment of the bonus, the 
fact that the municipality is without the power to permit the erection of signboards, 
should not entitle the State to keep the money it could not have received had the zoning 
been in effect when the agreement was entered into. This problem may loom larger in 
the future, particularly with those New England States in which the entire area within 
the State is composed of incorporated municipalities (cities, towns, or villages) that 
control the use of land adjacent to the Interstate System throughout the State, except 
that the control of outdoor advertising rests with the State. In these situations, com
mercial or Industrial zoning could indeed be extensive and could account for many miles 
along the Interstate System. In such cases, if refund of bonus payments were not re
quired, the State would, in effect, have received a windfall to which it would not have 
been entitled had these same areas been zoned commercial or industrial before pay
ment of the bonus. 

For the most part, the responsibility to control outdoor advertising on a State-wide 
basis and the payment of the increased Federal share, or "bonus" as it is popularly 
known, coexist. There is one rather significant exception to this general rule, however, 
and that is with respect to toll highways incorporated in the Interstate System. The % 
percent, though computed on the basis of the total cost of the project involved, is stated 



in the law as an increase in the Federal share payable on account of any project on the 
Interstate System provided for by funds authorized under section 108(b) of the 1956 Act, 
as amended. There is no such Federal share payable because toll highways are not 
constructed with Federal-aid funds. Some toll-highway mileage has been constructed 
on right-of-way acquired since July 1, 1956, incorporated into the Interstate System. 
It is possible that more toll mileage may be constructed and incorporated into the Sys
tem before 1972. Though no bonus payment wi l l be made, all of this mileage must, 
nevertheless, be controlled, assuming that i t meets the requirements for control. 
There is nothing in the act that would exclude toll roads from the application of the 
national policy. 

Finally, there is the matter of computing the increased amount payable to a State 
that has agreed to control outdoor advertising in accordance with the national policy and 
standards. The national policy and the agreements between the Secretary of Commerce 
and State highway departments do not apply to certain industrial or commercial areas 
traversed by segments of the Interstate System nor do they apply to areas adjacent to 
portions of the Interstate System constructed on any part of right-of-way acquired be
fore July 2, 1956. Inasmuch as such areas are excluded from control, incentive pay
ments cannot be made with respect to such areas. The Interstate System wi l l cross 
many highways, including streets in urban areas, where right-of-way was acquired be
fore July 2, 1956. It is doubtful whether there wi l l be many projects on the Interstate 

) System that do not cross old right-of-way on which a portion of the Interstate System 
wil l be constructed. An example of the complexity of the problem may serve to convey 
the complications that may arise in computing the incentive payment. For purposes of 
illustration, it is assumed an Interstate project 10 mi in length costing a total of $10 
million. Further, 3 mi of that project wi l l traverse a commercial area on which the % 
percent bonus is not payable; the remaining 7 mi cross 5 highways and 10 streets that 
are on "old rights-of-way." How much is the State in this example to be paid ? The 
right-of-way and construction costs of the segments that traverse the commercial 
areas must be deducted, of course, from the total project cost. In addition, the con
struction costs attributable to those small segments constructed on the rights-of-way 
and of the 5 highways and the 10 streets must also be deducted. If the right-of-way and 
construction costs of the Interstate highway are about the same for the length of the en
tire project, the costs can be prorated between the controlled and excluded areas. If, 
however, the project design calls for elaborate and costly interchanges and other struc
tures at highway and street crossings, the costs in controlled and excluded areas are 
disproportionate and the costs probably cannot be prorated. Although the problem is 
likely to be a troublesome one, certainly a satisfactory solution can be found m every 
case that arises. 

It is hoped that this outlining of some of the many problems that must be faced in ad
ministering the Federal statute relating to outdoor advertising does not discourage any 
State from enacting legislation that wi l l permit it to enter into an agreement for the con
trol of outdoor advertising. 

President Kennedy's special message to the Congress February 28, 1961, contained 
the following quote: 

The I n t e r s t a t e Highway System was intended, among other purposes, 
to enable more Americans to more e a s i l y see more of t h e i r country. 
I t i s a b e a u t i f u l country. The System was not intended t o provide a 
larg e and unreimbursed measure of b e n e f i t s to the b i l l b o a r d industry, 
wnose s t r u c t u r e s tend to d e t r a c t from both the beauty and the s a f e t y 
of the routes they l i n e . T h e i r messages are not, as so often claimed, 
p r i m a r i l y f o r the convenience of the motorist whose view they block. 
Some two-thirds of such a d v e r t i s i n g i s f o r n a t i o n a l products, and i s 
dominated by a h a n d f u l l of lar g e a d v e r t i s e r s to whom the I n t e r s t a t e 
System has provided a great w i n d f a l l . 

No matter how irksome some of these problems may be—those visualized as well as 
those unforeseen—the end result of preserving the beauty of this country deserves 
every effort. Working together can accomplish that purpose. 



Structure and Content of State Roadside 
Advertising Control Laws 
DELBERT W. JOHNSON, Assistant Attorney General, State of Washington, Olympia ^ 

•WHEN CONGRESS acted to amend the Federal Aid Highway Act to provide an incen- ; 
tive to the States to regulate outdoor advertising along the Interstate system, it put into 
motion the forces of turmoil, i In so doing Congress regenerated the hopes of those who. 
wished for a more beautiful hi^way and welded together those who would make a busi- , 
ness of attracting and distracting the motorist. It also placed the highway administrator 
in the middle of an intense conflict for which he was not altogether prepared. He was in 
the middle because he adminlstjered impartially the highways upon which the one group 
wished to ride without the intrusion of outdoor advertising and the other claimed a right 
to substitute the commercial artist's talents for scenery. 

The highway administrator, jwith few exceptions, has not been the advocate of out
door advertising regulations. iFor example, when the Washington State legislature 
passed on its regulation of outdoor advertising, it was apparent which side of the con- ; 
troversy i t supported. Over the vigorous objection of the roadside commercial interests, 
a group backed by statewide pressure and support from naturalist and aesthetic—orien
ted groups lobbied through the essentials of their b i l l without the assistance of highway 
administration. 

In fact, the administrator typically tends to view the control of outdoor advertising 
as unrelated to highways, drawing from the highway program both manpower and finan
ces and employing a strange new planners' concept called zoning. * 

There is a trend toward control of outdoor advertising along the modern highways. ' 
Administrative control over this new development is being tendered to the highway ad
ministrator by an expectant public." He would do well to recognize and legitimize this ' 
child, this fact of modern life, and use his efforts and his position to secure a workable 
and realistic law. 

What are the proportions of this trend toward control of outdoor advertising along 
the nation's highways and what are the characteristics of the State legislation? 

As assistance to analysis of the legislation of the 18 States that have adopted substan
tial legislation, apparently calculated to qualify for the Federal inducement for control 
of highway advertising. Table 1 may help, to identify and provide a quick or surface com
parison. This table attempts to show from both early law and post-1958 amendments 
some comparative features of current State advertising control legislation. Little detail 
can be shown in such manner, but i t serves to illustrate that there are large areas of 
similar results in the legislation. There are also some unique provisions. The lunge 
into advertising control since 1958 is attributable to the Federal inducements; however, 
the idea had substantial roots before 1958.^ 

The comments following attempt analysis of the State legislation adopted to date, and 
offer some evaluation and suggestions. 

Typically, the form of the new legislation is not a tidy package. Most of the States 
approached the regulation of advertising by amendment of their pre-1958 laws. Earlier 

^Some highway lawyers have had l i t t l e more sympathy or v i s i o n . For a t i m i d s t a r t on the 
new F e d e r a l program, see 38 Neb.L.R. 3kl, and the r e p r i n t of a speech to the American 
A s s o c i a t i o n of State Highway O f f i c i a l s , Dec. 1958. 

^Of the 18 St a t e s r e q u i r i n g permits f o r e r e c t i o n of outdoor a d v e r t i s i n g devices p r i o r to 
1958, a d m i n i s t r a t i o n of the program was m highway administrators i n 12. (HRB S p e c i a l 
Report I n , "Outdoor Adver t i s i n g Along Highways: A l e g a l A n a l y s i s . " ) A l l of the St a t e s 
adopting r e g u l a t i n g l e g i s l a t i o n s i n c e 1958 have given a d m i n i s t r a t i o n t o highway a u t h o r i 
t i e s (see Table l ) . 
^HRB S p e c i a l Report hi, p. l 8 . ^ 



TABLE 

SUMMARY OF STATE PROVISIONS O N | 

Enforcement Device and Sanction 

SUte 
(1) 

Method of 
Control 

ZoninK Domain 
(2) (3) 

Rule 
Making 

Agency Au-
Admbistering thority 

(4) (5) 

Highway and 
Area 

Affected 
(6) 

Sign 
Permit 

(7) 
Fee 
(8) 

License 
to 

Ad
vertise 
(9) 

Cnmmal 
Provisions 

(10) 

Abate
ment 
Sum
mary 
(11) 

Other 
(12) 

Conn. Yes Ycs« Highway 
Commission 

Yea 

Del Yes Yes' Highway 
Department 

Yes 

Haw. 

Ky. 

Yes 
Yes 

No 
No 

Director of 
Transportation 
Highway 
Commlralon 

Yes 
Yes 

Me. Yes No Highway 
Commimion 

Yes 

Yes Yes No None Yes — 

Yes Yes No $10-$60 
fine 

Yes Any tax
payer may 
maintam 
mjunction 

No 
No 

Yes 
No 

Yes 
No 

|26-t600 
fine 
)100-$600 
fine 

No 
Yes -

Yes No No SlO-tlOO 
fine 

Yes Mandatory 
injunction 

Md. Yes 

Neb. No 

N . H . Yes 

N . Y. Yes 

N. D. N o ' 
Ohio Yes 

Ore Yes 

Pa. Yes 

Vt Yes 

Va. Yes 

Wash. Yes 

W. Va Yes 

Wis Yes 

Yes State Road 
Commission 

Yes Department 
of Roads 

No 

No« 

Yes 
No 

Commission of 
Public Works 
Thruway 
Authority 
and Spt. of 
Public Works 
Highway 
Commission 
Director of 
Highways 

No Highway 
Commission 
and Com-
niasloner. 
Bar. of Labor • 

Yes" Secretary of 
Highways 

No Highway 

Yes" Highway 
Commiodon 

No Highway 
Commission 

No Highway 
Commission 

No Highway 
Commission 

Yes 

Yes 

Interstate 

Interstate, 
within 26' of 
any pub. hwy, 
playground, 
school, etc. 
Interatate 

Interstate, ltd. 
access, turn
pikes 
Interstate and 
tamnikes(600'). 
within 800' of 
hwy and RR 
ieta., pub 
parks, etc : 
within 60' of 
any pub hwy 
Interstate, 
within 600' of 
Northeastern 
Expressway 
Interstate ' 

Yes Interstate 

Yes Interstate, 
Thruway 

No Ltd 
hwys 

Yes Interstate 

Yes Interstate, 
"within view" 
of all hwys 
and thru ways, 
no spec. dist. 

Yes Interstate 

Interstate and 
other ltd. 

I hwys 

Yes Interstate; 
within 600' of 
Blue Ridge 
SSl̂ emon 
Blvd. and any 
pub. cemetery, 
park, etc 

Yes Interstate; 
some other 
designated 
"scenic routes" 

Yes Interstate, 
within 600' of 
any church, 
school, cemetery, 
public park, 
state or nat. 
forest, ete. 

Yes Interstate 

Yes 

ImpUes 
permits 
required 
by regu
lations 
No 

Yes 

No 
No 

No 

Yes 

Yes 

Yes 

Yes 

Yes Yes None 

No No 

No No 

Yes No 

No No 
No No 

Yes Yes 

No No 

Yes — 

No »26-»100 
and/ or 
8 mo 

tlOO-$l,000 Probably Expense of 
fine not 

None 

No 

«00-»l,000 Yes 

Yes Yes 

Yes No 

Yes Yes 

$100 fine 
and/or 30 
days 

tlOO fine 
or 30 days 

*100 fine 
or 80 days 

(10-$60 
fine 

Fine and 
Imprison
ment 
S10-$300 
fine 

Yes 

Yes 

Yes 

removal may 
be coUected 

Removal 
expense may 
be collected 
in civil action, 
also for 
abatement 
Recover 
costs of 
removal 

Cml action 
for injunction, 
abatement 
correction, 
and expense 
of removal 
Expense of 
removal col
lectable In 
"tort" action 
May collect 
costs of 
removal 

Mandatory 
mjunction 

Yes No None 

Yes — 

Yes — 

• Occasionally provisions made to exclude certain types of signs 
not fitting concept of commercial advertising. Conn, exempts from 
license or permit smaU signs (6 sq f t or less) owned by public, service 
or church groups. Ky seems to exclude from control signs showing 
name and address of owner, lessee or occupant. Me excludes 
traiporenr poUUcal and agricultural fair posten not permanently 
affixed, pd. excepte noUoes eoncemfaig services of utilltiee and raS-
roads. N . H. has spedfie provisions permitting signs to be within 
controlled area to he seen from a parallel or nearby hwy that is not 
Interstate. 

1 Haa had statute since 1916; 1969 amendment permitted purchase 
of advertUng rights within Fed. standards. 

• Limited to Interstate highways. 
* Has preeiuded use of, and leas^ for, advertising purposes and 

renewals of existing leaaea after date of act. Leasts have 8 yr to 
expire; lease interesta not emlrlng within 8 yr to be acquired by 
purchase or condemnation. Uae by landowner for on-premte activi

ties may be done with permit from State Roads Commission, thus 
all off-premise advertising to be eliminated 

' Seems to authorize hwy dept. to permit advertising on rights-of-
way 

" Art 3, Sec. 80, State Highways U w authorising Spt of PubUc 
^"'iH "1" '™ property "for other purposes to improve safety 
conditiona on the state highway system'̂  has been construed as not 
authorizing appropriation of general negative easement for eUmina-
Uon of advertising Sehulman v Peode, 219 N Y S (2d) 241, 10 
N Y. (2d) 249; reversing Sehulman v People, 203 N Y.S (2d) 708, 
'L* RJ^' People. 208 N Y 3 (2d) 718.11 A.D. 
(2d) 888. Sec 8«1A, Public Authorities Law is not eminent domain 
statute New York ThtMway Authonty v Aahley Motor Court, 210 
N Y.S (2d) 193, 12 A D (2d) 228 Laws 1961, Ch 318, which 
amended hwy; law and apparently pertinent thruway laws has 
ominoua addendum providing that agreement with Secretary of 
Commerce could also provide for certain aesthetic consideretions 



legislation on regulation of outdoor advertising inthe States took severalforms. In some 
States the acts were essentially licensing acts for regulation of businesses.* In others, 
the principal concern lay with elimination of signs within specified distances of certain pub
lic places, usually parks, playgrounds, forests or other areas of recreation, and ceme
teries.^ In the latter type of legislation some highways, notably scenic highways or park
ways, were protected.® A third class of legislation existing prior to 1958 was a collection 
of highway safety measures. Typical provisions prohibited signs within certain distances 
of highway intersections and at railroad crossings and precluded certain types of hazard 
signs, those imitating traffic control devices or employing flashing lights.'' 

Starting with a wide variety of existing legislation and having the Federal standards 
as an objective, including its detailed classification of signs and spacing requirements, 
using amendment or remodeling rather than new construction as the method of attain
ment, the resulting lack of uniformity could be predicted. 

The element of haste has also impressed itself on present legislation. The time tar
get, a signed agreement by July 1, 1961,̂  may well have required amendment of existing 
acts rather than preparation of comprehensive new legislation. In addition, the urgency 
of the time schedule fostered an attitude that re- evaluation and revision of the acts in 
succeeding sessions would be required in any event. Maine labeled its amendment an 
"interim" provision, * and Washington required a report to the next legislative session, 
indicating that details of the new legislation were subject to revision. " 

This is not to suggest that uniformity is desirable, but only that the typical product 
is not as concise, appropriate, or useful as it could be made. Identification of the time 
schedule adopted by Congress as the primary cause of this result, carries its tacit 
suggestion. 

By far the greater number of States employ the police power and zoning mechanism 
to effectuate control than use eminent domain powers. Several States employ a combi
nation of both methods; and only two States, Nebraska and North Dakota, use only emi
nent domain (Table 1, Cols. 2 and 3). 

H a State is to control outdoor advertising to the extent that it can qualify for the 
Federal bonus, the first and major decision to be made is the choice of machinery. 
Shall the right to advertise upon the lands adjoining the right-of-way be purchased, or 
shall its use be regulated under the police power and zoning techniques ? Analysis of 
the right to use one's land to advertise is helpful in making a choice. It has been said 
that among the abutters' rights, there is an "easement" of prospect and view, and that 
by use of this concept of property law the regulation of billboards might be accom
plished. " 

Is this a valid and useful proposition? Examination of the cases cited by the propo
nents of this theory to substantiate the abutter's right of view are, with but few excep
tions, cases between adjoining property owners or occupiers. In some of these cases 
there is an express recognition that the relationship of the abutter to the public differs 
from the relationship between abutters competing for the public view. The right to 
be seen is a right of the abutter against another abutter, not against the public. 

A faint recognition is accorded the abutters' "easement of view" by the textwriters. " 
^Revised Laws of Hawaii, Sec. 15;)-70 to 1 5 5 - 7 ^ . 
^Code of West Va., Ai-t. 2 2 , Cn. VJ, Sec. 1721 ( 5 7 ) . 
•^Revised S t a t s , of Maine, Ch. 2 3 , Sec. l l ^ 9 . 
• ' N . D . Century Code, Sec. 2 1 4 - 0 1 - 1 2 . A de ta i l ed analysis of State l e g i s l a t i o n ai i t idatinjT 

tne IS'jiQ amendment to the FedertO, act has been made p r e v i o u s l y . (Note HRB Speei ; i l 
Report 1^1 , pp. 1 8 - 3 1 ) . 

"23 U.S. Code 131 ( c ) . 
^ Revised S t a t u t e s of Maine, Ch. 23, Sec. II+7A. 

''"Washington Laws l S ^ 6 l , Ch. 96 , Sec. I 5 . 
" B i l l b o a r d s and the Right to Be Seen from the Highway," Ruth I . Wilson, 30 Geo.L.J. 
723; 90 A.L.R. 733; i^0 A.L.R. I 3 2 I ; " B i l l b o a r d s Along the Highways," Hieaolas v Olds, 
26 Mich.S.B.J. 15; Kelbro v Myrick, I I 3 Vt, 6k, 30 A. ( 2d ) 527; 23 U.S.C. Sec. I 3 I . 

^^See Brown-Rand Rea l t y v Saks & Co., 211^ M.Y.S. 23O, 126 Misc. 336 . 
13^ T i f f a n y , Real Property, 927 (3d ed.) "Besides tne abutting owners' easements of 

l i g h t , a i r and acc e s s , there are oc c a s i o n a l d e c i s i o n s or d i c t a to tne e f f e c t t h a t no 
nas a r i g h t of unobstructed view from and over every part of the hignway to and from 
n i s property." Supporting c i t a t i o n s are those of Wilson. 



ADVERTISING ALONG HIGHWAYS 

Commercial Area 
(14) 

Agreement 
with 

Secretary o( 
Commerce —— 
Authorized Time to Remove 

(IB) (16) 

Proviidaiis tor Control 
of Nonconforming Uses 

Elimination 
(17) 

Treatment of 
Local Zonmg 

(18) 

Form of Legislation > 

Statement of 
Legislative 

Purpose Definitions (iS) (20) 

IntersUte, may exclude Yes 
Indus, and commer 
while so zoned, other 
ltd access hwys 
must exclude such 
No control Yes 

Controlled No 
No control Yes 

No Excludes "urban areas" 
and "compact or built 
up areas" of cities 

On Interstate 
"forthwith" 
other hwys tlU 
Dec SI, 1966 
(aboutSHyr) 
None 

6 years 

None 

None Subject to local 
zoning besides 
providons of act 

Declared The more stringent 
public state or local 
nuisance shall apply 

None No provisions 
Declared Subject to local zoning 
public besides provisions of 
nuisance act 
None Subject to local 

zoning 

No 

Yes 

Few in text 

Yes, separate 

No No 
Yea Yes, separate 

Partial In text 

No Controlled 

No Excludes commer and 
Indus, areas so zoned 
from agreement, thus 
implying from control 

Yes No control 

No No control 

No No provisions 
No Commer and Indus, 

zones only within 
cities excluded 

No 

Yes 

Yes 

Yes 

No 
No 

8 yr for 
leases to 
expire 

None 

None 
80 days after 
notice 

Purchase of 
leasehold 
interests 
beyond 8 yr * 
None 

Declared 
public 
nuisance 
None 

Subject to more 
restrictive local 
zoning 
No provisions 

No provisions 

Subject to more 
restrictive munic. 
ordinances 
No provisions None 

Declared public No provisions 
and private 

Partial No 

No 

Yes 

Yea 

No 
No 

Yes 

Partial 

No 
Yes 

No control Yes 8-, 5- and 7-yr Public and 
periods depend- private 
Ing on type • nuisance 

No provisions Yes Yes 

Yes No control No Devices may be purchased or 
condemned 

Subject to'more 
restrictive local zonhig 

Yes Yes, separata 

No No control 

No No control 

None None 

Yes Non-conforming signs on 
Interstate must be purchased, 
no provision on others 

No provisions Yes 

Local zoning to conform No 
to act, permits issued 
by hwy commiss. to 
conform to local zoning 

Yes. adopts 
Federal 
regulations 
delinitiona 
Yes 

Controlled 

Excludes commer and 
Indus areas so zoned 
from agreement, thus 
implies from control 

Yes 

Yes 

Syr 

80 days after 
notice 

DecUred 
public 
nuisance 
Public and 
private 
nuisance 

Subject to more 
stringent county 
and city zoning 
No provisions 

Yes 

No 

Yes 

No 

No control 1 yr Declared public 
nuisance 

Yea Yes, separate 

"to the extent that such provisions are within the exlatlng powers 
of the Superintendent of PubUc Works." . , _, 

' Sec 24-01-12, 4 N D Cent Code Anno , while regulating signs 
and advertising within hwy rights-of-way, also precludes maintenance 
of "any sign or billboard upon private property within one thousand 
feet of any highway grade crossing in such place or manner as to 
obstruct or interfere vrtth a free andclear view of such crossing . 
and authonzes hwy authorities summarily to remove from pnvate as 
well as public property "any advertisement which may bo 
deemed to be a hazard to traffic, or in the future may tend to create 
a hazard to traffic " . . . j , j 

* Under 1956 act. Bureau of Labor commissioner administered 
regulation of advertising along all state hwys "within view"; 1961 
act gave supervision of regulation of advertising within 660 of 
Interstate to hwy commission . . 

• Signs existing before 1966 permitted to remain until 1960, those 
existing in violation of 1961 act can remain till 1964, except ones 

violating spacing and size restriction which may remain 7 yr. Leases 
for outdoor advertising prohibited after date of act. 

"Whether acquisition by purchase or condemnation applies as 
exclusive method of control or as one to eliminate nonconforming uses 
is not clear Act authorizes acquisiUon of "advertiaing devices Mid 
any pronerty nghts pertaining to or used for, or in connection with 
advCTtUng devices." I t wiU be interesting to learn how act la being 
construed Whether excepUona in hne with Fed. standards are made 
to "nghts" acquired or whether aU "rights" are acquired and portions 
of them given or sold back to those desinng to advertise must present 
troubling policy decision. 

>> Amended existing law to make spedflc reference to Intentate 
system Prior law precluded erection or maintenance of signs n^thin 
600' of Blue Ridge Pkwy, Colonial National Pkwy, Mt. Vernon Blvd. 
and any public cemetery, park reservation, playground, national or 
state forest outside any munidpaUty, prior to amendment Uiere was 
no requirement such rights be purchased. 
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The theory is completed by application of the traditional prohibition against increasing 
the burden upon the servient estate (the highway). 

The purpose of the inquiry by Wilson^* was to find a method of avoiding the precedents 
that then hampered the use of the police power in regulation of billboards. The novelty 
of the theory was acknowledged. Since the article was published, only one court has 
followed the theory.^* Two have rejected it, both cases in effect acknowledging the 
right to advertise was of the nature of an easement; however, they refused to limit the 
right to advertise to on-premise activities. The remainder have ignored it, and 
some students yet accept the logic of the theory without noting that a different use or 
application from the cases evolving the rule is being attempted." 

There are cases involving the abutter and the public where an easement of view was 
asserted and the courts have refused to recognize such, holding that the public is en
titled to block the public's view of a distracting sign by construction within the public 
right-of-way." 

It seems, therefore, a proper conclusion that, although a right to be seen from the 
public street or highway exists as between competing, adjoining property owners abut
ting upon the public streets, there is no such generally recognized right against the 
public. 

Even if there was in general recognition a theory that abutting property enjoyed an 
appurtenant easement of view only for the benefit of business or activities conducted on 
the land, little practical use could be made of it for the simple reason that abutting prop
erties frequently do not extend away from the right-of-way line for the distance desired 
to be controlled. The 660-ft distance called for in the Federal standards is roughly 
equivalent to two averse city blocks. Within the "protected area" under the Federal 
standards there frequently are found several ownerships that do not abut the highway. 
Said in a more direct manner, all lands within 660 ft of the highway right-of-way are 
not always contiguous with the highway and would not, therefore, be controlled by such 
a theory. 

Much of the Interstate system is constructed on new location. The law is now clear 
that there is no abutter's easement of access created when a limited access highway is 
established and opened on new location. There is no logical reason why, on newly 
located limited access highways, an easement of view should be created; therefore, 
there is nothing in this respect to distinguish the abutter from the non-abutter. 

It would be an anomalous situation to find the abutter's right to advertise created by 
construction of a highway to be less valuable than the non-abutter's because it was 
limited to advertising only on-premise activities. There seems to be no recognition in 
the cases that the advertising value created by highways is as great in nearby non-abut
ting lands as in lands that abut the highway. 

In the last analysis, it seems that the advertising value of lands near the highway is 
created by construction of the highway. Purchase of a general negative easement pre
cluding the owner of lands within the area to be controlled from doing what he would 
otherwise be privileged to do, results in the public purchasing the value that it created 
in the lands. There is no more reason to purchase the right to advertise from lands in 
the vicinity of a highway than to do so within, for example, the areas of cities where, 
for other reasons, persons congregate in large numbers. 

If there is no logic in purchasing such rights, are there reasons for not purchasing 
them? 

The first and completely obvious reason for using some available alternate to pur
chasing such rights is that purchase costs highway dollars that need not be spent if the 
control can be exercised through other means. 
^*Kelbro v Myrick, 113 Vt. 6h, 30 A. (2d) 527-
•̂•'Murphy I n c . v Town of Westport, I 3 I Conn. 2Q2, ko A. (2d) 177; Marylajid Adv. Co. v 
Mayor & C i t y Council, 86 A. (2d) 169 (Md. C t . App. ( I 9 5 2 ) . kjuery: I s tne r c j s u l t a 
d e n i a l t h a t the easement i s appurtenant or t h a t tne burden of the easement caimot be 
increased? 
B i l l b o a r d Regulation Along the I n t e r s t a t e Highway System," Morton L. P r i c e , 8 Kan.L.R. 

81. 
^•'Ibid, p. 83. 
^^Perlmutter v Greene, l82 I I . E . 5, 259 N Y. 327-

State V C a l k i n s , 'jk Wn. (2d) 521, 3̂ +2 P. (2d) 620. 



11 

Real property law is highly technical, overlaid with historical, rather than logical, 
significance and inefficient for the present purpose of restriction of use of lands. 
Courts are prone to think of the old purposes.® There are the further problems of 
authority to condemn such interests and whether the taking of such interests is a high
way purpose 

Although the traditional concepts of real property law are i l l adapted to restrictions 
on use of real property, the concepts of zoning have grown for the specific purpose of 
limitations upon land use based upon planning. And, while it is relatively young in 
comparison to real property law, its use is accepted in some degree in every State.^ 

Planning and zoning are constitutional uses of the police power** and a legislative 
determination that regulation of a particular activity is reasonably related to the health, 
safety and general welfare is accorded a presumption of constitutionality by the courts. 
And the trend of the present decisions is increasingly to adhere to the legislative judg
ment. In the present situation, the relationship of control of outdoor advertising along 
the Interstate highways, particularly to the public health, safety and welfare, is but
tressed by the national, as well as a State legislative pronouncement to that effect. A l 
though planning and zoning in the United States has grown principally to combat the con
gestion and to facilitate the planning of the municipalities, and drew its greatest impetus 
as a solution to that particular problem, its use has not been so limited. In addition 
to municipal planning, the idea of zoning has been used frequently for prohibitive use 
protection of public areas. 

It seems then that the trend of the States to control outdoor advertising is towards 
use of the zoning concepts rather than eminent domain. That trend is well founded. 
^°In E l l i s V Onio Turnpike Comm., 120 N.E. (2d) 719, l62 Ohio 86, tne court h e l d as too 

vague ajid i n d e f i n i t e to be e f f e c t i v e an attempted appropriation of " a l l r i g h t s to e r e c t 
on any of tne a f o r e s a i d remaining lands any b i l l b o a r d , s i g n , n o t i c e , poster, or other 
a d v e r t i s i n g device which would be v i s i b l e from the travel-way of Ohio Turnpike P r o j e c t 
No. 1 . . ." , f o r g e t t i n g t h a t such signs were only objectionable when they could be seen, 
wnether w i t h i n 5 or 500 f t of the highway. The f i r s t case of Decker v People, 195 
N.Y.S. (2d) 197, IS a l s o i l l u s t r a t i v e of t h a t tendency. Tnere the court h e l d too un
c e r t a i n language providing f o r removal of any signs "which i n the opinion of the Super
intendent of Pu b l i c Works, ... i s or would be v i s i b l e and capable of being seen without 
v i s u a l a i d by a person of normeil v i s u a l a c u i t y from the main-traveled way,.."; yet see 
Schulman v People, 203 N.Y.S. (2d) 708, 11 A.D. (2d) 273, and Decker v People, 203 
N.Y.S. (2d) 718, 11 A.D. (2d) 888, r e v e r s i n g the e a r l i e r county court d e c i s i o n . 
E l l i s V Onio Turnpike Comm., supra; Decker v People, supra; "Control of Outdoor Adver
t i s i n g Tnrough Eminent Domain," HRB S p e c i a l Report 1+1; however, see Beman v Parker, 
348 U.S. 26, 75 S.Ct. 98, and Schulman v People, supra, where f o r reasons of s a f e t y , 
a u t h o r i t y to condemn was found; reversed, 203 N.Y.S. (2d) 708, 11 A.D. (2d) 273; and 
reversed again r e i n s t a t i n g the t r i a l court holding t n a t no a u t h o r i t y e x i s t e d . Schulman 
V People, 219 N.Y.S. (2d) 2l+l, 10 N.Y. (2d) 2kS. 

^^"Comparative Digest, Municipal and County Zoning Enabling S t a t u t e s , " U.S. Housing and 
FJome Finance Agency; Pooley, "Planning & Zoning i n tne United S t a t e s , " p. 8; Appendix 
"The Master Plan," Charles M. Haar, 20 Law & Contemporary Problems, 353. 

^''Village of E u c l i d v Ambler R e a l t y Co., 272 U.S. 365, ^̂ 7 S.Ct. Xlk; " C o n s t i t u t i o n a l Law 
& Planning," Corwin W. Johnson, 20 Law & Contemporary Problems, I99 . New York State 
Thruway Autnority v Asnley Motor Court, 210 N.Y.S. (2d) 193, 12 A.D. (2d) 223. 

2*Zahn V Board of Pu b l i c Works, 27!+ U.S. 325, '+7 S.Ct. 59*+; Marblenead Land Co. v C i t y 
of Los Angeles, 1+7 F. (2d) 520; Rothkopf, The Law of Zoning and Planning, Sec. I 8 . 
New York State Thruway Authority v Ashley Motor Court, 210 N.Y.S. (2d) I93, 12 A.D. 
(2d) 223. 

'^Pooley, "Planning & Zoning i n the United S t a t e s , " 82, Michigan L e g a l P u b l i c a t i o n s 
I96I ; "Regulation of Outdoor Adver t i s i n g Under tne P o l i c e Power," HRB S p e c i a l Report 
U . 

^ ^ V i l l a g e of E u c l i d v Ambler Rea l t y , supra. 
^'Thomas Cusack Co. v Chicago, 2l+2 U.S. 526, 37 S.Ct. 190 (1917); General Outdoor Adver

t i s i n g Co. V I n d i a n a p o l i s , 172 N.E. 309, 202 Ind. 85 (1930); General Outdoor A d v e r t i s 
ing Co. I n c . V Dept. of P u b l i c Works, 193 N.E. 799, 289 Mass. II+9 (1935); "What the 
s t a t e IS attempting to do here may w e l l be r e f e r r e d to as zoning lands along the Tnru-
way by s p e c i a l a c t of the l e g i s l a t u r e , " New York State Tnruway Authority v Asnley 
Motor Court, 210 N.Y.S. (2d) I93 , 12 A.D. (2d) 223. 
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In order to comply with the Federal standards, unless the highway section is new 
location upon which no signs exist, there must be some method to eliminate the existing 
signs that do not conform to the standards. 

Several methods have been used to eliminate the nonconforming use. A summary 
approach is to legislatively classify such as a public nuisance and provide for immediate 
removal.** 

Most of the States adopting the zoning approach to control of advertising have em
ployed this device (Table 1, Cols. 16 and 17), although few States have classified signs 
existing at the time of adoption of legislation separately from other signs that for other 
reasons do not conform to the legislation or the regulations adopted. 

A second, increasingly popular, and probably sounder approach to eliminating the 
existing sign is to provide for a reasonable amortization period, after which nonconform
ing uses are prohibited. This idea has received implied recognition in the legislation of 
several States (Table 1, Cols. 16 and 17), notably Kentucky, Oregon, and Washington. 
For example, Washington's act provides a three-year period within which to remove 
nonconforming s ^ s . Although this length of the period may be significant for other 
reasons, ̂  it can give constitutional support to the legislation as a reasonable amortiza
tion period.Except for the delay involved in waiting for a reasonable amortization 
period, it would seem desirable to assist a legislative declaration of nuisance with such 
a provision. 

Where the billboard is neither expensive nor durable by comparison to most modern 
structures, relatively short periods of amortization should be approved.'^ 

As a technique in the event that the nonconforming use is hopelessly entrenched, it 
may be that the eminent domain approach could be combined satisfactorily with a pros
pectively operative zoning statute to give the necessary control,'^ Some of the States 
seem clearly to have Intended to eliminate the existing signs by purchase.** 

The informational site as a device to satisfy to some extent the need of the motorist 
for information (or of business to advertise) is not attracting appreciable support. Only 
three States (Pennsylvania, Delaware and New Hampshire) have expressly provided 
for informational sites. 

It should be assumed, however, that in some of the States within the power to make 
rules and regulations consistent with the Federal standards, it may be concluded that 
there is authority to provide for informational sites. 

Alaska, not yet an adherent of the Federal standards, has an interesting variation of 
this compromise effort to permit advertising yet preserve the safety and welfare of the 
^^State ex r e l . Dema Realty Co. v McDonald, 121 So. 6 l3 , l68 La. 172. St. Louis Gunning 
Advtsg. Co. V St. louis, 137 S.W. 929, 235 Mo. 99 ( I 9 I I ) . 

^^Sec. 15 of the act requires a study and report to the legislature two years following 
passage of the act concerning application of Federal standards to outdoor advertising. 
Legislative argument held the effect of the three-year period would maintain the 
status quo u n t i l another legislative session coiild again consider the problems. 

3°"Elimination of Incompatible Uses and Structures," C. McKlm Norton, 20 IAW & Contempo
rary Problems, 303; "The Amortization Approach," Pooley, Planning and Zoning in the 
United States, I06 . 

3*Grant v City of Baltimore, 129 A. (2d) 353, 212 Md. 30I (1956); City of Los Angeles v 
Gage, 27k P. (2d) 3U, 127 Cal. App. (2d) 558 {l9^k); Harbison v City of Buffalo, 152 
N.E. (2d) k2, k N.Y. (2d) 553; Standard Oil Co. v Tallahassee, 183 F. (2d) J|10, Cert, 
denied 3kO U.S. 892 (I950) "The Elimination of Nonconforming Uses," 7 Stan. L.R. kl^. 
"The Amortization Approach," Pooley, Planning & Zoning in the United States, I06. 

^^Mich. Stat. Ann., Sec. 5.29331(1)- Berman v Parker, S^Q U.S. 26, 75 S.Ct. 98 (195^*); 
See Laws of Pa. I961 Regular Session, Act. No. h6. (which w i l l apparently be codified 
as 36 Purdon Pa. Stats. Anno. Sec. 2718.I-2718.I0), Sec. 3, which precludes erection 
of signs after the date of the act and Sec. h which authorizes acquisition of "devices" 
as well as rights \ised in connection therewith, apparently existing at the date of the 
act. 

3^Code of Virginia, Sec. 33-317.3; Ann. Code of Maryland, Art. 89b, Sec. 233, directs 
purchase or condemnation of leases not expiring within three years. 

3*Pa. Laws of 1961, Act. No. k6, Sec. 5(ii); Delaware Code, T i t l e 17, Ch. 11, Sec. 1126. 
I t i s interesting also to note that both statutes in effect anticipate financing the 
construction and maintenance from the users of the si t e s : N.H. Laws I 9 6 I , Ch. 269, 
Sec. 2lt9A:ll. 
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traveler. All advertising is prohibited'* but the highway authority is directed to design 
uniform signs for use of rural businesses, listing type of establishment, service offered, 
and distance to the establishment, such to be installed by the owner 1 mile from and on 
the right side of all hi^way approaches.'^ 

If States employing the informational site concept prove that fast through traffic wiU 
in fact drive off the highway and study the local advertising, the use of informational 
sites would be e:q)ected to ei^and appreciably. 

Another financial feature of advertising control is the requirement that a fee be paid, 
either for issuance of a license to advertise or for sign permits. Most States require a 
permit or license to advertise, some both, but only 10 expressly require payment of 
fees. Some States provide the amount of the fees in the statute. While others permit 
the amount of the fees to be adjusted by the administering s^ency to provide funds to de
fray the costs of administration. ^ 

It would be unreasonable to e:g>ect that reliable statistics would be available with 
only few and initial years of experience to draw upon. At the close of Washington's 
first year of operation, the first biennial cost of administration was estimated at be
tween $50,000 and $75,000, with income from fees estimated at $10,000. Although 
the initial cost of making an inventory of the existing signs, including pictures and de
tail location, setting up records, forms and procedures, would not be typical of succeed
ing bienniums, it seems obvious that, where the cost of administration is sought in the 
fee schedules, Washington's fees would, at least, have to be doubled. It would also 
seem that authority to set reasonable and necessary fees to cover the costs of adminis
tration would be more satisfactory than a statutory schedule. 

In administration of a system of control of highway advertising, the availability of an 
array of enforcement devices would seem to be essential. The high cost, as weU as the 
unavoidable delay incident to enforcement in the courts of record, would seem to pre
clude primary reliance on the ordinary civil action for injunction, mandatory injunction, 
decree of abatement, and like remedies. However, these methods certainly should be 
available. 

Criminal sanctions against violation of the prohibitionary mandates of statutes and 
rules have been the favorite, with provisions for money fines in varying amounts and as 
an alternate, and, sometimes additional penalty, a term of Iniiprisonment (Table 1, Col. 
10). Although a criminal trial is the most technical of all legal actions, and successful 
prosecution rests with the county and city attorneys, rather than with the highway ad
ministrators and attorneys, that method has proven the only feasible approach to regu
lation of traffic, parking, and other minor violations. 

Most States have also adopted provisions for summary or non-court abatement. 
Essentially, this approach is characterized by self help, permitting the removal of 
signs in violation of the laws and regulations. It is direct, inexpensive, and involves 
no delay to remove an offending sign with State crews, while to pursue every case 
through court, obtaining a court order for removal, could make enforcement an intoler
able burden. 

SUMMARY 
The conclusions to be drawn from a review of the highway advertising control legis

lation adopted in response to the Federal urging are several. There are many common 
threads in the legislation but the patterns or forms vary with each State. This variation 
is attributable primarily to the lack of any commonly accepted standards before 1958 
and insufficient time to develop comprehensive new legislation before July 1, 1961. 

A zoning approach has been preferred over the use of eminent domain procedures 
and the attitude of the courts is generally sympathetic towards use of the police power. 
There is a rigidity about eminent domain procedure due in the main to historical devel
opment of property law that limits its usefulness in highway advertising control. 

Alaska Compiled Laws Ann., Ch. 12, Sec, Ik A-12-3. 
^^rbid , . Sec. ih A-12-4. 
^'West's Wisconsin Stats. Ann., Sec. 81t.30(5); Wash, Laws of I 9 6 I , Ch, 96, Sec. 12; New 

York's Schedule, $10.00 for each device, seems to be the most r e a l i s t i c . 
^'^Delaware Code, T i t l e 1? , Ch. 11, Sec. llOlt-(d). 
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Elimination of existing signs should no longer be a problem if the legislative purpose is 
clear and the relationship between highway travel and advertising control is established. 
Particularly this is true where reasonable periods of amortization are provided for non
conforming signs. 

The measure of enforcement and the sanctions adopted to date seem appropriate and 
generally sufficient for efficient administration of highway advertising control. It is 
anticipated that day-to-day enforcement will rely heavily upon criminal sanctions and 
self help with the customary civil actions being reserved for problem, unique, or test 
cases. 

Financial considerations have fostered the early adoption of highway advertising 
control. The Congressional plan to encourage such regulation has proved effective. 
Financial considerations seem to have eliminated any real expectations for the informa
tional site as a substitute for indiscriminate highway advertising. Fee schedules to de
fray the costs of regulation are not adequate for that purpose and should be increased. 

A reasonable, though hasty start has been made toward control of roadside adver
tising. The structure and content of State laws will undoubtedly change with e^erience, 
as the pattern is yet evolving. 



Structure and Content of Administrative 
Regulations for Roadside 
Advertising Control 
JOSEPH D. BUSCHER, Special Assistant Attorney General, State Roads Commission 
of Maryland 

• THE SUBJECT of this paper is treated in two phases: (a) the negotiation of the 
agreement between the States and the Secretary of Commerce provided for under Sec
tion 131 of the Federal Highway Code, and (b) the regulations necessary to supplement 
the State legislation relating to outdoor advertising control. Inasmuch as Maryland 
was the first State to enter into an agreement with the Federal Government relating to 
outdoor advertising and the bonus payment, it is probably appropriate to go into the 
mechanics of the agreement. 

Agreeing on the agreement was relatively easy. Neither party had previous ei^eri-
ence so most problems were worked out through a series of conferences between the 
author's office and the office of the General Counsel of the Bureau of Public Roads. 
As a result of the intercourse between these two offices, the first basic agreement 
relative to the bonus payment was born. That agreement sets out the detail and the 
mechanics under which the State is eligible to participate in the Federal Bonus of Va 
percent of the cost of constructing Interstate Highways on which outdoor advertising is 
controlled. 

A copy of the text of the agreement appears in Appendix A for guidance to other 
States that may want to enter into such an agreement. Maryland did not find it too dif
ficult to meet the requirements of the Bureau of Public Roads insofar as the terms of 
the agreement were concerned. 

To participate and enter into the agreement it will be necessary to prepare a map or 
series of maps showing the Interstate System of Highways in the State. The map should 
show in one color (green) that portion of each Interstate Highway entitled to receive the 
bonus award, then in another color (red) that portion of each highway not entitled to re
ceive the bonus. Some of the reasons for not receiving the bonus for a particular por
tion of highway are that the right-of-way was purchased or the highway constructed 
before the effective date of the Interstate Act of 1956; that the portion of highway is 
within a municipality or area where outdoor advertising is allowed; or that the section 
of highway passes through an interchange area or crosses a highway other than Inter
state. Then there will be certain areas of some Interstate Highways where participa
tion is in doubt. This may be occasioned by the highway traversing a heavily populated 
area where zoning changes and incorporated municipalities are frequent or intersecting 
roads close to each other and it is difficult to establish that portion of the highway eligi
ble to participate. In some of these cases it might cost more to calculate the cost of 
the highway eligible for participation than the State would receive in bonus. These sec
tions of the Interstate Highway should be shown in another color or by a dotted or broken 
line. Under the terms of the agreement, if it should be determined to seek later parti
cipation, the way would be open so to do. 

After the maps are prepared and made part of the agreement by reference, it then 
remains for the er^ineer to determine the cost of those sections of Interstate Highways 
eligible for participation. Then all that is needed is for the Congress to appropriate the 
money and the Bureau of Public Roads to give the States that qualify the proper credit. 

Because the author has worked close to this facet of highway development since the 
inception of Maryland's outdoor advertising act, he has been asked over and over again 

15 
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how much Maryland will receive as a bonus. The only answer is "I don't know." The 
best guess at this time is about $1.75 million, with about another $0.25 million re
coverable from the doubtful areas. 

It might be said that Maryland did not pass its roadside control legislation to take 
advantage of the Federal bonus. The State enacted its legislation some two years before 
the Federal act in order to free its major highways from unsightly billboard advertising 
which reaps benefit to a small but powerful industry and a minority of landowners who 
are fortunate enough to live on or own property adjacent to the expressway systems. 

When the necessary maps are prepared and the agreement with the Bureau of Public 
Roads entered into, it becomes necessary for the highway department or other State 
agency administering the law to prepare rules and regulations to supplement the Act. 
In the preparation of these rules and regulations it is suggested that common sense and 
moderation be used. Representatives of the outdoor advertising industry should 
be called in and their views obtained. They may be antagonistic, because they opposed 
the law and lost. But the fact that their advise is sought on administering it will help 
soothe their feelings. It may also be advisable to consult with such organizations as the 
Grange and the Farm Bureau, whose members will be affected by loss of outdoor adver
tising revenue. The law should be explained, and the reason for it, and their coopera
tion sou^t in drawing rules and regulations to implement the law. From experience in 
Maryland it can be said that this has proved helpful. 

As to the regulations themselves, it should be kept in mind that through enforcement 
of them a small segment of the population is being deprived of income they feel entitled 
to receive. Then regulations should be worked so they will be clearly understood, and 
prefaced with a preamble stating their purpose and pointing out that as a result of their 
enforcement the State will receive certain benefits from the Federal Government. This 
is usually popular. After the regulations have been adopted wide publicity should be 
given through the newspapers and other media. Then they should be enforced without 
fear or favor. 

The regulations should embrace the maximum size of signs advertising property for 
sale or lease, or products grown, or services rendered on the property. The type of 
wording or display may be indicated in the regulations. The number of signs on any 
one property should be spelled out, as well as the location where the signs may be 
placed. The regulations should be drafted so as not to permit circumvention of the law; 
e.g., "Have-a-Cola" in letters 6 ft high and the name of the proprietor of the business 
where it is sold in letters 6 in. high. Historical markers and church signs can by regu
lation be caused to be located in places that will not create traffic hazards. Signs 
should not be permitted that contain flashing lights or moving parts. The regulations 
should definitely prohibit signs that suggest traffic regulations; e. g., "Stop" in large 
letters to direct attention to somebody's home-made apple cider. The practice of plac
ing signs on trees or painting them on rocks should be prohibited. 

In Maryland these principles have been adopted in drawing up regulations, which have 
not as yet been challenged in the Courts on the constitutional grounds of "due process" 
or "equal protection." If they are challenged and the State's case is properly presented 
to the Courts, the regulations and the basic statute will probably be upheld. 

There are twelve Maryland regulations, as follows: 
1. Signs advertising property for sale or lease and signs advertising the sale of 

produce grown or made thereon or a service performed thereon or therein located con
tiguous and adjacent to an Expressway shall be of dimensions not in excess of ten feet 
(10*) by ten feet (10'), or a total area of one hundred (100) square feet including border 
and trim, but excluding supports. 

2. Signs advertising property for sale or lease wiU carry wording notifying the pub
lic that the property is for sale or lease, the name and address and telephone number 
of the owner or agent, and a description of the area for sale or lease. No superfluous 
descriptive information will be permitted. Not more than one such sign advertising the 
sale or lease of the property may be permitted, and only in such manner as to be visible 
to traffic proceeding in any one direction on an Expressway. 

3. Not more than one sign advertising on-premise service may be permitted and 
only in such manner as it is visible to the traffic proceeding in any one direction on an 
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Expressway, and may not be more than fifty (50) feet from the advertised activity or 
service. 

4. Signs erected for the purpose of advertising an on-premise service to the tra
veling public that displays any trade name which refers to or identifies any service 
rendered or product sold may not be permitted unless the name of the advertised activi
ty of such sign is displayed as conspicuously as such trade name. 

5. Signs erected for the purpose of advertising an on-premise service to the travel
ing public and signs advertising the sale or lease of the property must be placed beyond 
the limit of the right-of-way line of an Expressway, but may be located within six hun
dred and sixty (660) feet of the right-of-way line of the Expressway, and also must be 
placed at the location specified in Regulations 2 and 3, supra. 

6. Historical monuments or markers will preferably be placed beyond the limits of 
the right-of-way. The location shall be adjacent to the historical point to be described 
and the design and size must meet the approval of the State Roads Commission. The 
contents and/or information to be conveyed thereon will be submitted to the Maryland 
Historical Society for form and historical accuracy. 

7. No sign may be permitted which attempts or appears to attempt to direct the 
movement of traffic or which interferes with, imitates or resembles any official traffic 
sign, signal or device. 

8. No sign may be permitted which prevents the driver of a vehicle from having a 
clear and unobstructed view of official signs and approaching or merging traffic. 

9. No sign may be permitted which contains, includes, or is illuminated by any 
flashing, mtermittent or moving light or lights. 

10. No lighting may be permitted to be used in any way in connection with any sign 
unless it is so effectively shielded as to prevent beams or rays of light from being 
directed at any portion of the main-traveled way of an Expressway, or is of such low 
intensity or brilliance as not to cause glare or to impair the vision of the driver of any 
motor vehicle, or to otherwise interfere with any driver's operation of a motor vehicle. 

11. No sign may be permitted which moves or has any animated or moving parts. 
12. No sign may be permitted to be erected or maintained upon trees or painted or 

drawn upon rocks or other natural features. 
Appendix B is an excerpt from the minutes of the State Roads Commission setting 

forth the regulations and other pertinent data that might be helpful to other States de
siring to adopt rules and regulations. Particularly pertinent is the paragraph reading: 

The D i s t r i c t Engineer's office of the State Roads Conmission w i l l 
make Inventory of a l l signs erected along Expressways at three (3) 
month intervals. State Roads Commission representatives w i l l at 
a l l times seek the cooperation of the advertisers and property 
owners m the enforcement of this law and the regulations adopted 
tnereunder. 

This has proven most helpful in making it possible to rid Maryland's expressways of 
scores of unlawful and unsightly signs without resorting to court action. 

At present there are less than a dozen advertising signs or billboards on Maryland's 
entire expressway system, including the Interstate System whereas there are in excess 
of 12,000 legal signs and billboards on the remalmng State highways. 

Appendix A 
January 10, 1961 

AGREEMENT FOR CARRYING OUT THE NATIONAL POLICY RELATIVE 
TO ADVERTISING ADJACENT TO THE NATIONAL SYSTEM OF 

INTERSTATE AND DEFENSE HIGHWAYS 
In order to promote the safety, convenience and enjoyment of public travel and the 

free flow of interstate commerce, and to protect the public investment in the National 
System of Interstate and Defense Highways (hereinafter referred to as the "Interstate 
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System"), the Secretary of Commerce, acting by and through the Federal Highway 
Admimstrator, hereinafter referred to as the "Administrator," and the State Roads 
Commission of the State of Maryland, such commission being hereinafter referred to 
as the "State," do hereby agree as follows: 

1. Definitions, (a) The term "Act" means section 131 of title 23, United States 
Code, as amended by section 10 of the Federal-Aid Highway Act of 1959 (P. L . 86-342, 
72 Stat. 94). 

(b) The term "national standards" means the National Standards for Regulation 
by States of Outdoor Advertising Signs, Displays and Devices Adjacent to the National 
l^stem of Interstate and Defense Highways promulgated by the Secretary of Commerce 
pursuant to the Act, and in effect on the date of this agreement. Said national standards, 
as they were published in the Federal Register on November 13, 1958, (23 F .R . 8793) 
and amendments published in the Federal Register on January 12, 1960 (23 F .R . 218) 
and March 26, 1960 (23 F .R . 2575) are hereby incorporated herein by reference. 

(c) Unless the context requires otherwise, the terms used herein shall have the 
same meaning as in the Act and the national standards. 

2. Scope of Agreement. Except as otherwise expressly set forth herein, this 
Agreement shall apply to areas adjacent to all portions of Interstate System highways 
within the State that are constructed upon any part of a right of way, the entire width 
of which has been acquired subsequent to July 1, 1956. The said areas (hereinafter 
designated "Adjacent Areas") are those within 660 feet of the edge of the right of way 
of Interstate System highways, determined in accordance with the national standards. 

There shall be excluded from application of the said national standards any seg
ments of the Interstate System which traverse commercial or industrial zones within 
the boundaries of incorporated municipalities, as such boundaries existed on September 
21, 1959, wherein the use of real property adjacent to the Interstate System is subject 
to municipal regulation or control, or which traverse other areas where the land use, 
as of September 21, 1959, was clearly established by State law as industrial or com
mercial. 

3. State's Obligation. The State hereby agrees that, in accordance with the terms 
of this Agreement, it will control or cause to be controlled the erection and mainten
ance of outdoor advertising signs, displays and devices in Adjacent Areas within such 
State consistent with the Act and the national standards. 

4. Plan for Controlling Adjacent Areas. The State further agrees that its control 
of Adjacent Areas shall, as a minimum, be in conformity with the Act, and the national 
standards, and shall be carried out pursuant to the Plan. 

5. Exceeding of Standards. Nothing contained herein shall prohibit the State from 
exercising control of outdoor advertising signs to a greater degree than that required 
or contemplated by the national standards and the Act. 

6. Plan for Controlling Areas Adjacent to Interstate Highways. State has presented 
a "Plan for Controlling Areas Adjacent to Interstate Highways" dated , 
which I S hereby approved by the Administrator and by this reference incorporated here
in as if fully set out herein. Said plan shall hereinafter be referred to as the "Plan." 
The State shall promptly submit to the Administrator additions to or amendments of the 
Plan when the selection, designation, or modification of Interstate highway routes make 
such action necessary or desirable. The State may from time to time submit to the 
Administrator any proposals for amendment of the Plan. If approved by the Administra
tor, such additions or amendments shall be incorporated herein by reference and be
come a part of this Agreement. 

7. Increase of Share. The Federal share payable on account of any project on the 
Interstate System provided for by funds authorized under section 108 of the Federal-Aid 
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Highway Act of 1956, as amended, to which the Act, the national policy, and this Agree
ment apply, shall be increased by one-half of one per centum of the total cost thereof, 
if and when funds are appropriated and made available for such purposes. However, no 
additional cost that may be mcurred m carrying out this Agreement, no cost incurred 
in connection with any segment of highway, excluded from the application of the national 
standards, and no cost of any project not payable from funds authorized by section 108 
of the Federal-Aid Highway Act of 1956, as amended, shall be included in such total for 
purposes of determining the amount of such increase. 

8. The Obligation of the Federal Government. Notwithstanding any other provision 
of this Agreement, the United States shall not be required to make any payments here
under unless and until Federal funds are duly appropriated in amounts sufficient to en
able the Administrator to make payments as provided in this Agreement. 

9. Payment Upon Evidence of Compliance. Payment of the one-half of one percent 
increase in the Federal share will be made by the Administrator from funds appropri
ated and available for such purpose with respect to any project upon the submission by 
the State to the Administrator of a satisfactory showing that the State has fulfilled its 
obligations under this Agreement in connection with such project, that such project is 
completed, and that State is continuing to carry out its obligations hereunder with refer
ence to all other highways on the Interstate System. 

Advertising signs, displays or devices shall be removed, or caused to be re
moved, by State as follows: 

(a) No outdoor advertising signs, display or device which is inconsistent with 
the Act or the national standards shall be allowed to remain after July 1, 1964, in areas 
adjacent to any segment of the Interstate System which, prior to July 1, 1961, either 
has been completed to the geometric and design standards adopted for that system, or 
is under contract for completion to such standards. 

(b) No outdoor advertising sign, display or device which is inconsistent with the 
Act or the national standards shall be allowed to remain in areas adjacent to any seg
ment of the Interstate System after the date upon which the State highway department has 
accepted, as completed, a contract awarded on or after July 1, 1961, for the completion 
of such segment to the geometric and design standards approved for the Interstate Sys
tem. 

No part of the increased Federal share payable under the Act shall be paid to a 
State highway department on account of any project until outdoor advertising in areas 
adjacent to that project complies completely with the national standards. 

10. Failure to Perform Obligations. K, after receiving payment of any portion of 
the aforementioned increase of one-half of one percent in the Federal share of the cost 
of any project, the State should fail to perform its obligations or continue the same un
der this Agreement in connection with any project, the State hereby agrees that, if, 
without good cause shown to the satisfaction of the Administrator, it fails to perform 
such obligations within 30 days after the date of mailing by the Administrator of written 
notice thereof, it will return to the Federal Government all payments heretofore made 
under this Agreement. In the event the State does not return all of such payments within 
a reasonable time, State hereby authorizes the Administrator to withhold from the State 
an amount equal to such payments out of any Federal-Aid Highway funds then due or that 
may thereafter become due to the State. 

Notwithstanding any other provision in this section, if the State fails to perform 
any obligation of this Agreement and such failure is caused by a declaration of a court 
of competent jurisdiction or by a ruling of the Attorney General of said State that said 
State is without legal authority to perform said obligation under this contract, then the 
State wiU not be required to return to the Federal Government payments heretofore 
made under this Agreement unless and until sixty days have elapsed after the adjourn
ment of the State legislative session next following such declaration or ruling. 
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11. Repayment Necessitated by Change in Zoning Within Incorporated Municipalities. 
K, after receivii^ payment of any portion of the aforementioned increase of one-half of~ 
one percent, which payment is due to the control of advertising by State in an area with
in the limits of an incorporated municipality as those limits existed on September 21, 
1959, the status of any portion of said area is changed to a commercial or industrial 
zone, the national policy on advertising control shall no longer apply to the area or por
tion of area the status of which is changed, and State hereby agrees that it will repay so 
much of any bonus payment made on account of the area to which the national policy no 
longer applies. In lieu of repayment. State hereby authorizes the Administrator to 
withhold from the State an amount equal to such payments out of any Federal-Aid High
way funds then due or that may thereafter become due to the State. 

12. Effective Date. This Agreement shall become effective when executed only if it 
be signed on behalf of both the State and the Administrator prior to July 1, 1961. 

In Witness Whereof the State has caused this Agreement to be duly executed in its 
behalf, and the Administrator has likewise caused the same to be duly executed in his 
behalf, as of the dates specified below. 

STATE ROADS COMMISSION OF MARYLAND 

By (SEAL) 
Attest: Chairman and Director of Highways 

for the State of Maryland 

Secretary" U.S. DEPARTMENT OF COMMERCE 
19 : Bureau of Public Roads 

By 

Appendix B 
EXCERPT FROM MINUTES OF MEETING OF THE STATE ROADS COMMISSION 

WEDNESDAY, FEBRUARY 10, 1960 
« » » 

Upon motion duly made and seconded, the following resolution was adopted by the 
Commission: 

WHEREAS, under the provisions of Section 76 (1) and (2) of Article 89B of the 
Annotated Code of Maryland, 1957 Edition, the State Roads Commission is expressly 
authorized and empowered to do any and all acts and things necessary or desirable to 
comply with the terms, conditions and provisions to obtain the benefit of the provisions 
of the Federal Acts for the acceptance of Federal Funds under the Federal Highway Act 
as amended or supplemented, and 

WHEREAS, the General Assembly of Maryland, 1959 Session, in order to comply 
with the Federal-Aid Highway Act of 1956, as amended, repealed and re-enacted, with 
amendments. Sections 231, 232 and 233 of Article 89B of the Annotated Code of Mary
land, and 
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WHEREAS, under the provisions of Sections 231, 232 and 233 of Article 89B and 
Sections 207 and 208 of Article 56 of the Annotated Code of Maryland, 1957 Edition, the 
State Roads Commission is authorized to make certain rules and regulations relating to 
certain outdoor advertising and display signs, now therefore, 

BE IT RESOLVED, by the State Roads Commission of Maryland that the foUowing 
rules and regulations relating to certain outdoor advertising signs and display material 
along and adjacent to E:q)ressways within the State of Maryland are hereby adopted to 
become effective February 10, 1960. 

AND BE IT FURTHER RESOLVED, That said rules and regulations shall remain 
in force and effect until repealed or modified by this Commission. 

RULES AND REGULATIONS RELATING TO THE ERECTION OF SIGNS 
ALONG THE EXPRESSWAYS OF THE STATE OF MARYLAND 

# * * 
The State Roads Commission is authorized under the provisions of Sections 231, 232, 

233, 76 (1) and (2) of Article 89B and Sections 207 and 208 of Article 56 of the Annotated 
Code of Maryland (1957 Edition and 1959 Supplement), to promulgate certain rules and 
regulations relating to the erection of certain advertising signs, posters and advertising 
devices within 660 feet of the right of way line of Expressways within the State. The 
hereinafter regulations are made in the interest of the safety of the traveling public and 
consistent with the general welfare of the State. 

The law prohibits the erection of all outdoor advertising signs, posters or other ad
vertising devices erected within 660 feet of the right of way line of an Expreasway with
in the State. 

The exceptions to the erection of outdoor advertising within 660 feet of any Espress-
way in Maryland, as set forth in the law, are as follows: 

(a) Property owners who desire to erect signs advertising the sale or lease of their 
property; (b) The sale of produce or products grown or made on the premises; (c) Signs 
erected for the purpose of advertising a service to the traveling public, which service 
is conducted on the premises; (d) Signs denoting places of religious worship; (e) Histori
cal monuments or markers. 

A permit is required from the State Roads Commission prior to the erection of signs 
in categories (a), (b) and (c) above. Said permit wlU be issued without charge. No per
mit is required for the erection of signs in categories (d) and (e) above; however, all 
signs in any of the above categories must be erected pursuant to the rules and regula
tions adopted by the State Roads Commission. 

The following rules and regulations govern the erection of advertising signs which 
are permitted to be erected within 660 feet of the right of way line of an E3q)ressway: 

1. Signs advertising property for sale or lease and signs advertising the sale of 
produce grown or made thereon or a service performed thereon or therein lo
cated contiguous and adjacent to an E:g>ressway shall be of dimensions not in 
excess of ten feet (10') by ten feet (10*), or a total area of one hundred (100) 
square feet includiiig border and trim, but excluding supports. 

2. Signs advertising property for sale or lease will carry wording notifying the pub
lic that the property is for sale or lease, the name and address and telephone 
number of the owner or agent, and a description of the area for sale or lease. 
No superfluous descriptive information will be permitted. Not more than one 
such sign advertising the sale or lease of the property may be permitted, and 
only in such manner as to be visible to traffic proceeding in any one direction on 
an Expressway. 
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3. Not more than one sign advertising on-premise service may be permitted and 
only in such manner as it is visible to the traffic proceeding in any one direction 
on an Expressway, and may not be more than fifty (50) feet from the advertised 
activity or service. 

4. Signs erected for the purpose of advertising an on-premise service to the travel
ing public that displays any trade name which refers to or identifies any service 
rendered or product sold may not be permitted unless the name of the advertised 
activity of such sign is displayed as conspicuously as such trade name. 

5. Signs erected for the purpose of advertising an on-premise service to the tra
veling public and signs advertising the sale or lease of the property must be 
placed beyond the limit of the right of way line of an Expressway, but may be 
located within six hundred and sixty (660) feet of the right of way line of the Ex
pressway, and also must be placed at the location specified in Regulations 2 and 
3, supra. 

6. Historical monuments or markers will preferably be placed beyond the limits of 
the right of way. The location shall be adjacent to the historical point to be de
scribed and the design and size must meet with the approval of the State Roads 
Commission. The contents and/or information to be conveyed thereon will be 
submitted to the Maryland Historical Society for form and historical accuracy. 

7. No sign may be permitted which attempts or appears to attempt to direct the 
movement of traffic or which interferes with, imitates or resembles any official 
traffic sign, signal or device. 

8. No sign may be permitted which prevents the driver of a vehicle from having a 
clear and unobstructed view of official signs and approaching or merging traffic. 

9. No sign may be permitted which contains, includes, or is illuminated by any 
flashing, intermittent or moving light or hghts. 

10. No lighting may be permitted to be used in any way in connection with any sign 
unless it is so effectively shielded as to prevent beams or rays of light from 
being directed at any portion of the main-traveled way of an Expressway, or is 
of such low intensity or brilliance as not to cause glare or to impair the vision 
of the driver of any motor vehicle, or to otherwise interfere with any driver's 
operation of a motor vehicle. 

11. No sign may be permitted which moves or has any animated or moving parts. 

12. No sign may be permitted to be erected or maintained upon trees or painted or 
drawn upon rocks or other natural features. 

13. No signs of whatsoever nature or howsoever erected on any material shall be 
permitted to be erected within the limits of the right of way line of an Express
way, or within six hundred and sixty (660) feet of the right of way line of an Ex
pressway except those signs that are specifically permitted by these regulations. 

14. Signs occupying areas leased for the purpose, and which have been erected, 
prior to June 1, 1958, on property within six hundred and sixty (660) feet of the 
right of way line of any Expressway, shall remain in place until June 1, 1961, 
unless the lease by its terms terminated prior to that date. Signs occupying 
areas leased for the purpose, and which have been erected, prior to June 1, 
1959, on property within six hundred sixty (660) feet of the right of way line of 
any Expressway, shall remain in place until June 1, 1962, unless the lease, by 
its terms, terminates prior to that date. After either date, or the termination 
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of the lease, whichever shall first occur, they will be removed and the restora
tion of such signs shall comply with the requirements of the law and the regula
tions adopted thereunder. 

15. If, on or after the effective date of these Regulations, the State Roads Commis
sion shall determine that any billboard, sign, poster, or other advertising 
structure located within six hundred and sixty (660) feet of the right of way line 
of any Expressway, is so located as to create or cause a traffic hazard or be 
detrimental to the welfare of the State, the State Roads Commission has the 
authority to order such billboard, sign, poster or other advertising structure 
removed or relocated, subject to the financial interest of the lease. 

The enforcement of the foregoing requirements will be subject to the following regu
lations: 

1. The District Engineer's office of the State Roads Commission wiU make inven
tory of all signs erected along Expressways at three (3) months intervals. 
State Roads Commission representatives wiU at all times seek the cooperation 
of the advertisers and property owners in the enforcement of this law and the 
regulations adopted thereunder. 

2. This information when prepared wiU be conveyed to the Director of Outdoor 
Advertising, and any infraction of the regulations will be reported by him, in 
writing, to the respective owner and/or agent for the sign owner, and also the 
proper^ owner, with the request that adjustments be made within the fifteen 
(15) day period as specified in the Act. Any failure on the part of the owners 
or agents for the owners to comply with these requirements will be reported to 
the Legal Division for what action, in its judgment, is deemed necessary. 



Issues and Problems of Proof in Judicial 
Review of Roadside Advertising Controls 
RICHARD E . BARRETT, Assistant Attorney General, Wisconsin, and 
ROSS D. NETHERTON, Counsel for Legal Research, Highway Research Board 

• ANY ATTEMPT to generalize about the issues and problems of proof involved in 
judicial review of State laws and regulations relating to roadside advertising is subject 
to three hazards. First, because the substance of State laws and regulations differ, it 
is quite possible for the same fact situation to have different legal consequences in dif
ferent States. Second, the choice of issues raised for judicial review is, at least in 
theory, a matter that is peculiarly within the power of the party bringing the action to 
control through his selection of language for his pleadings to the court. Third, various 
forms of action have their own procedural rules which affect the issues and proof of the 
case. Both the basis and scope of judicial review are affected by these variable factors. 

It would be a mistake, however, to think that no precedents or guidelines can be 
cited for anticipating the issues and problems or proof that will be raised when roadside 
advertising is subjected to regulation. The extent to which highway counsel may expect 
to work with predictable and familiar law in such cases is illustrated most recently by 
the case of Fuller v Fiedler, decided in May 1961 by Circuit Court, Dane County, 
Wise. This decision, now pending on appeal to the Wisconsin Supreme Court, puts for 
the first time under judicial review a State statute implementing the Federal-Aid High
way Act provisions relating to advertising along the Interstate System, and the national 
standards promulgated pursuant to this law by the U.S. Secretary of Commerce. At 
the same time, a series of three cases were brought in the Court of Common Pleas, 
Allen County, Ohio, calling for judicial review of the constitutionality of that State's 
law authorizing implementation of these same provisions of the Federal-Aid Highway 
Law. These cases, consolidated under the title of Ghaster Outdoor Advertisii^, Inc. 
V Preston, together with the Wisconsin case. Fuller v Fiedler, provide a testing 
place for application of the various possible constitutional claims and procedural prin
ciples heretofore spoken of more heatedly than enlighteningly in legislative debates on 
the efficacy of roadside advertising regulations. 

The comments and comparisons herein are organized around the following aspects 
of these cases: (a) the possible issues for judicial review; (b) refinement of the issues; 
(c) the form of the action, and the parties; (d) proof of the issues; and (e) possible roles 
of amicus curiae in the trial of the case. 

Before any discussion of these matters, however, the factual setting of the cases 
should be understood. In Wisconsin, Plaintiffs Warren and Wayne Fuller, as co-part
ners operated a roadside business establishment known as "The Highlands," which 
consisted of a motel, restaurant, and gas station. The site of this establishment was 
adjacent to State Trunk Highway 41 in Racine County, which highway formed part of the 
corridor serving the heavy volume of traffic traveling between Chicago and Milwaukee, 
and to Wisconsin's recreational areas further north. Plaintiffs maintained various on-
premise and off-premise advertising signs which had been in their respective locations 
for many years when State Trunk Highway 41 was designated part of the Interstate 94 
and converted into a controUed-access thoroughfare. Plaintiff's establishment and 
similarly situated roadside business along Interstate 94 in Racine County and adjoining 
Kenosha County represent a substantial investment in business catering to highway 
users, and produce substantial income from this source. Under Wisconsin's law of 
1959 controlling roadside advertising along all segments of the Interstate System within 
the State, all of Plaintiff's signs not conforming with the statute and regulations of the 
State Highway Commission were subject to removal by that agency.̂  The State Highway 

^Wisconsin Statutes, I 9 6 I , §81f.30. Zh 
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Commission's rules and regulations were promulgated in April 1960, thus completing 
the legislative structure necessary to begin enforcement and notice to remove the non
conforming signs was given. In September 1960, the Fullers, acting for themselves 
and as representatives of other similarly affecting landowners, initiated action to 
challenge the constitutionality of the statute and regulations. 

In Ohio, Chaster Outdoor Advertising, Inc., maintained a number of advertising 
signs facing Interstate 75 where this highway biassed the city of Lima. Chaster 
sought an injunction to prevent the director of highways from enforcing the State law 
and departmental regulations with respect to these signs. In the two other cases con
solidated with the Caiaster case for trial,' landowners, were defendants in proceedings 
brought by the director of highways to abate nonconforming signs as nuisances under 
the terms of the State law and regulations.* 

POSSIBLE ISSUES 
Surveying the whole horizon of the law as it deals with the competir^ claims of pub

lic and private interest regarding the highway,, five theories might be suggested on 
which judicial review of roadside advertising controls might possibly be based: 

1. The Act and the State Highway Commission's Regulations constitute a taking of 
plaintiff's property without just compensation and not for a public purpose. This 
theory rests on the claim that the legislation in question lacks "substantive due process 
of law" because the recited purpose of the statute to promote the safety, convenience, 
and enjoyment of public travel has no reasonable relationship in fact to the regulation 
of roadside advertising. The law is thus allegedly based on a legal distinction (or 
classification for regulatory purposes) that is not supported by any real factual differ
ence, and so is arbitrary, discriminatory, and unreasonable in the constitutional sense. 

2. The Act and Administrative Regulations violate constitutional guarantees of pro
cedural due process of law applicable to the taking of private property. This refers to 
the statutory declaration that unauthorized signs and signs not conforming to the stand
ards promulgated by the State highway commission are public nuisances, and therefore 
subject to summary abatement by the commission.^ In contesting the validity of this 
provision of the law it may be argued that legislative declaration cannot make such 
signs a nuisance if they are not in fact a nuisance, and therefore a judicial trial is 
necessary to determine whether abatement is proper under the circumstances. 

3. The Act violates constitutional guarantees of freedom of speech, the press, 
religion, and the right of assembly and petition. These claims may be supported by 
the argument that the guarantees of the First Amendment of the United States Constitu
tion are incorporated into the due process clause of the Fourteenth Amendment, that 
all forms of communications and circulation of information enjoy the protection of these 
guarantees, and that restriction of the freedom to advertise violates the guaranteed 
freedom to communicate publicly. Freedom to carry on activities connected with reli
gion, and to peaceably assemble and petition the government are allegedly impaired 
when church or political advertising signs are restricted. 

4. The Act constitutes a bargain by the State relating to the use of its sovereign 
police power, which is contrary to the provisions of both the State and Federal Consti
tutions. This has reference to the fact that the Federal-Aid Highway Act of 1958 author
izes pa3mient of additional funds (% percent of the cost of the "project") to those States 
that enter into formal agreements with the Secretary of Commerce to control roadside 
advertising along the Interstate System in accordance with the National Standards and 
the Federal-Aid Law. * Under this arrangement, the State legislature allegedly surren
ders its power to govern according to its own collective will and obligates itself to 
govern according to the terms of its contract with the Federal government. 
^Chaster Properties, Inc. and Ghaster Outdoor Advertising, Inc. v Preston, Director of 
Highways, No. U63II; Preston v Troy and Consolite Corporation, No. hSS'JO} Preston v 
Steiner and Wensinger Company, Inc., No. l)-7003. Court of Common Pleas, Allen County, 
Ohio. 

=Ohio, Revised Code, §5515.23. 
*Wisconstn Statutes, I96I, S8k.30 (7). 
^ T l t l e 23, U.S. Code §131. 
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5. The Act constitutes a delegation of power by the state legislature to the Congress 
and Secretary of Commerce in violation of the Constitution. This is distinguishable 
from the objection that the State has obligated itself in the use of its powers, and refers 
to the situation in which the State law adopts the standards of an outside body (in this 
case, the Congress and Secretary of Commerce) as controlling the administration of 
State law, and thereby abdicates to that outside body the legislative function of deciding 
policy and regulatory standards. Argument in support of this theory may be based 
either generally on the doctrine of the separation of powers, or specifically on the 
language of the Tenth Amendment. 

The foregoing theories cover a wide front of the law, they allow room for presenta
tion of almost every possible aspect of constitutional provisions dealing with the respec
tive rights and powers of the individual citizen and his State regarding the use of road
side land, and with the operating relationships that must prevail among the Federal gov
ernment, the States, and their political subdivisions. Of course, other objections may 
arise where defects in legislative drafting leave provisions unclear, or are too general 
to provide adequate guidance in administration. And, special grounds for judicial re
view may also be provided where there is failure to comply with jurisdictional limita
tions or procedural requirements laid down by statutory or constitutional provisions 
relating to the agencies charged with responsibility for administering the roadside ad
vertising control program. These, however, are peculiarly dependent on the terms of 
local laws. 

REFINEMENT OF ISSUES 
It is necessary to refine the several possible theories on which judicial review 

might be based to a set of issues that will enable the court to adjudicate fully the ques
tion of constitutionality as it pertains to the rights of the parties. In this process of 
refinement the essential elements of the various theories must be noted more particu
larly and related to the statutes in question. When this is done it becomes apparent 
that some of these theories may as a matter of law, inappropriate to use in testing the 
validity of controls over roadside advertising. 

Considered first is the theory that State legislation designed to implement the nation
al policy on protection of the Interstate System's roadside areas, as declared in the 
Federal-Aid Act of 1958, and drafted so as to establish State standards parallel to or 
identical with these of the Federal law, results in an unconstitutional delegation of leg
islative power by the State to the Congress and the Secretary of Commerce, or a usur
pation of the former's powers by the latter. Even if it is assumed for the sake of argu
ment that a State has incorporated verbatim certain provisions of the Federal law set
ting forth standards concerning the extent and terms of regulation it does not follow as 
a matter of law that the State has surrendered its own power or forfeited its responsi
bility and opportunity to exercise its own judgment in this matter. Numerous other 
instances exist throughout the statutes dealing with Federal-aid for highways in which 
State legislation contains standards identical with or similar to those enacted by Con
gress. These deal not only with matters of physical design of the highway, but also 
with other matters more intimately related to the functioning of State government, 
such as highway finance and administration. 

It may thus be said as a matter of law that so long as the State's draftsman avoids 
the pitfall of incorporating by reference the existing and future standards enacted by 
Coi^ress or the Secretary of Commerce there is no reason to believe that State enact
ment of standards that conform to those enacted in Federal law constitutes an invalid 
delegation of State's sovereign power in violation of the Tenth Amendment or the under
lying constitutional doctrine of the separation of powers.* If this were not so, the en
tire structure of State and Federal programs which utilizes the mechanism of condition-

®This application of Federal standards may go to considerable length within the State's 
own administrative structijre, as in the case where Federal highway aid was withheld be
cause of failure of the State to remove a member of i t s highway commission who engaged 
in p o l i t i c a l a c t i v i t y contrary to Federal law. Oklahoma v U.S. C i v i l Service Commis
sion, 330 US 127, IhZ-lkk. 
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al grants-in-aid would have foundered on constitutional obstructions long ago.' Simi
larly, most of the so-called "uniform legislation" fostered by the Commissioners on 
Uniform State Laws, and various other national committees, and parallel legislative 
action of States under compact agreements would also be subject to objection.' 

Considered next is the charge that an agreement between a State highway department 
and the Secretary of Commerce is an unconstitutional bargain regarding the use of the 
State's soverign powers—in this case, the police power. It is evident that the govern
ments making up the Federal union could not carry on their functions long in the modern 
world of complex interrelationships unless their laws allowed them to enter into and 
perform many kinds of agreements, contracts, and bargains with each other. The pub
lic policy and constitutional principle against bargaining is, therefore, aimed at that 
class of agreements regarded as evil because their consequences destroy or subvert 
the integrity of the government, the public interest, or the supremacy of the law. 
Early in American constitutional history this issue came before the courts in Fletcher 
v Peck,' in which the U. S. Supreme Court considered the validity of a land grant 
made by a State legislature allegedly affected by bribery as against a subsequent bona 
fide purchaser without notice of this fact. In the long line of State and Federal cases 
that have passed on this question since Fletcher v Peck, the rationale has emerged 
quite clearly that the tendency to cause unacceptable results is an essential element in 
building a case for voiding any intergovernmental or interagency agreement that is 
otherwise proper and lawful. 

It is also settled as part of the constitutional doctrine relating to legislative bargains 
that the courts should not probe beyond the face of the statute except to disclose fraud 
or corruption; in other respects the character of the bargain must be judged from the 
terms as they appear on the face of the legislation. 

Applying these propositions to the legislative framework enacted by Congress and 
the States for the control of outdoor advertising along the Interstate i^stem, it is appar
ent that the charge of fraud or corruption cannot be sustained with respect to the type of 
^cement currently being executed between the State highway departments and the Sec
retary of Commerce. The Wisconsin Circuit Court expressed what can be the only pos
sible way of looking at these agreements:" 

We cannot presume, from the record in this case, that our legislature, 
our Highway Commission, and our Attorney General have or w i l l abdicate 
our sovereignty. We must presume the contrary. We do not regard Sec
tion 81t.30 (Wisconsin Statutes) as imposing the positive requirement 
that the State bsirgain away i t s police power in order to participate 
in the federal highway program in accordance with national policy. 

And, again: 

I t i s lamented that the State's interest in this (matter) might be 
influenced by the financial inducement offered by the federal govern
ment to f a l l in line with national policy. We can not, however, pre
sume that this I s the dciminant force behind the state legislature's 
determination to regulate roadside advertising. Were the legislature 
Interested in a 'windfall from Washington' i t i s possible that i t 
might have seized upon an exercise of the power of eminent domain 
with a view toward federal replenishment of nine-tenths of i t s ex
penditure In acquiring such property rights from Wisconsin citizens. 

•'Stewart Machine Co. v. Davis, 301 US 5 ^ (1937)• 
^See: Lenhof, A,, Comments, Cases and Other Materials on Legislation, (Buffalo, 19't-9), 
pp. k6k-h68. And, regarding incorporation by reference generally, see: Dickerson, R.j 
Legislative Drafting (Boston, 195*^), PP- 96-99 and Read, H., " I s Referential Legisla
tion Worthwhile?" 25 Minn L Rev 26l {l9kl). 
^6 Cranch 8?, 3 L.Ed. l62 (l8lO). 

^°In connection with use of the zoning power, see Zahodiakin Engineering Corp. v Zoning 
Board. 8 NJ 386, 86 A(2d) 127 (1952) and Board of Commissioners v Tallahassee, IO8 
So(2d) Ik (Fla 1958). 
Puller V Fiedler, C l r . Ct, Dane County, Wisconsin, No. IO757O, Opinion of Circuit 
Court, May 2, I96I. 
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The Wisconsin court also answered the possible argument that these agreements were 
of no effect because they were predicated on a Congressional attempt to regulate indi
rectly what it could not regulate directly. As to the validity of the objective sought and 
means used, the court declared: 

We do not conceive i t our r e s p o n s i b i l i t y as a t r i a l court to speculate 
upon the ultimate outcome of f e d e r a l - s t a t e negotiations and s t r i k e 
down t h i s very Important l e g i s l a t i o n witnout a more s u b s t a n t i a l show
ing than has been made i n the case a t bar. A f t e r a l l , the federsil 
government has Important r i g h t s , powers, d u t i e s and r e s p o n s i b i l i t i e s 
i n the f i e l d of i n t e r s t a t e commerce and i n the ar e a of n a t i o n a l de
fen s e . The c o n s t r u c t i o n and maintenance of i n t e r s t a t e highways i s 
v i t a l t o our n a t i o n a l economy The f a c t t h a t the f e d e r a l govern
ment has seen f i t t o cooperate with the s t a t e s i n the r e g u l a t i o n of 
roadside areas along such highways i s a re c o g n i t i o n of s t a t e sover
eig n t y and not an a c t i n derogation of i t . 

As it appeared to the trial court in the Wisconsin case, neither the provisions of the 
Federal-Aid Highway Act of 1958 nor the provisions of the Wisconsin enabling statute of 
1959 nor the combination of both read together in the li§^t of their respective legislative 
histories constitute the basis for an unconstitutional bargain in which the State of Wis
consin undertook to exercise its police power according to the bidding of Congress to 
achieve an objective that Congress could not seek by direct action of its own. 

Considered next is the theory that the current Federal and State legislation for con
trol of outdoor advertising along the Interstate System is unconstitutional because it 
impairs the liberties guaranteed by the First Amendment of the Federal Constitution. 
The language of the First Amendment states: 

Congress s h a l l meike no law re s p e c t i n g an establishment of r e l i g i o n , 
or p r o h i b i t i n g the f r e e e x e r c i s e thereof; or abridging the freedom 
of speech, or of the pre s s ; or the r i g h t of the people peaceably to 
assemble, and to p e t i t i o n the Government f o r a red r e s s of grievances. 

The protection contained here against action by the Federal government has been ap
plied to action by the States by identifying it with the concept of "liberty" covered by 
the Fourteenth Amendment." The Wisconsin Constitution provides comparable guaran
tees to aU persons." 

In understanding the nature of the rights and guarantees contained in these constitu
tional documents, it must be remembered that they were not written for the purpose of 
creating any new principles of government or imposing any novel limitations on govern
mental power. These bills of rights were, indeed, merely expressions of the law in
herited from Blackstone's England in the 17th century." 

When one reviews the cases interpreting the scope of the First Amendment, it is 
apparent that its application to protection of commercial billboard advertising is a novel 
suggestion. The majority of cases decided by the U. S. Supreme Court in construing the 
First Amendment and relating the due process clause of the Fourteenth Amendment to 
freedom of speech and the press have involved the rights of the Federal and State gov
ernments to limit these freedoms in order to protect themselves against seditious utter-
ences. The "clear and present danger test" has been the touchstone for these cases, 
^^Gltlow v New York, 268 US 652 ( l 9 2 5)j F i s k e v Kansas, 27k US 38O ( 1 9 2 ? ) ; Burstyn v 

Wilson, 3'^3 US U95 ( 1 9 5 2 ) . 
^^Wlsconsln C o n s t i t u t i o n , A r t . I , provides: " S e c t i o n 3 - 'Every person may f r e e l y speak, 

w r i t e and p u b l i s h h i s sentiments on a l l s u b j e c t s , being r e s p o n s i b l e f o r the abuse of 
t h a t r i g h t , and no laws s h a l l be passed to r e s t r a i n or abridge the l i b e r t y or freedom 
of speech or p r e s s . . . ' S e c t i o n k. 'The r i g h t of the people peaceably to assemble, t o 
consult f o r the common good, and t o p e t i t i o n the government, or any department thereof, 
s h a l l never be abridged.' S e c t i o n I 8 . 'The r i g h t of every man t o worship Almighty God 
according t o the d i c t a t e s of h i s own conscience s h a l l never be i n f r i n g e d : ...nor s h a l l 
any c o n t r o l of, or i n t e r f e r e n c e w i t h , the r i g h t s of conscience be permitted....'" 

^*See, f o r example, the remarks of J u s t i c e Prankfurther i n Dennis v Ifelted S t a t e s , 
3hi US k9k, 521-52U (1951)-
The l U t h Amendment d i d not a l t e r t h i s s i t u a t i o n . See: Patterson v Colorado, 205 US 
k^h, h62 (1907); P n i d e n t l a l Insurance Co. v Cheek, 259 US 530, 3^3 ( 1922 ) . 
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and the very security of the Nation has been the interest at stake. The question of 
how far commercial advertising as a form of communication and public dissemination 
of information may properly claim the protection traditionally recognized for such 
media as the newspaper, radio, television, motion picture, and soapbox orator is still 
largely a matter of scholarly speculation. Research in the cases has so far failed to 
disclose any decision that discusses this point squarely. In the recent Wisconsin bill
board case, the Circuit Court found no infringement of these First Amendment freedoms 
in the record before it, but placed this issue in the general constitutional framework 
with the following comment: 

We do not discount the contention made t h a t S e c t i o n 8U.3O [Wisconsin 
S t a t u t e s ] and the f e d e r a l law may operate to abridge freedom of the 
p r e s s . We must observe t h a t a l l laws must be construed with due r e 
gard t o a l l p r o v i s i o n s of the c o n s t i t u t i o n . I t would appear reason
able t h a t whenever roadside a d v e r t i s i n g r e g u l a t i o n s I n f r i n g e upon the 
c o n s t i t u t i o n a l r i g h t s of freedom of speech and freedom of the p r e s s , 
they must give way. Freedom of speech and freedom of the press are 
very Important r i g h t s b a s i c t o both our United S t a t e s and s t a t e con
s t i t u t i o n s . There are times when they must give way t o other c o n s t i 
t u t i o n a l r i g h t s , but, i n the main, they must be preserved a t tne ex
pense of other p r o v i s i o n s of the law, in c l u d i n g other c o n s t i t u t i o n a l 
p r o v i s i o n s . Whenever Se c t i o n &^.30 of the Wisconsin s t a t u t e s and the 
Highway Commission's promulgated r u l e s thereunder c o n s t i t u t e an un
reasonable abridgement of freedom of speech and of the press they can
not be ope r a t i v e . They must, and can, give way, without emasculating 
the law or thwarting i t s fundamental purpose. 

Although the question of how far commercial advertising when viewed as a medium 
of communication may claim a preferred position under the constitution is thus still un
resolved by the Wisconsin case, there is little doubt as to the question of how far bill
board advertising as a form of private commercial business may claim this advantage. 
The answer is "not at al l ." The outdoor advertising industry stands in no higher or 
more preferred position under the law than does any other form of commerce or busi
ness enterprise. And when it is carried on in a manner that adversely affects the pub
lic interest, it is properly subject to the same degree of control that applies to other 
industries. Fifty years of decisions starting with St. Louis Gunning Advertising v 
St. Louis in 1911'° have not only reaffirmed this proposition but gradually broadened 
the vision of the courts in recognizing the grounds that justify regulation of advertising 
signs and devices. The advisory opinion of the Supreme Court of New Hampshire in 
1961 is the most recent one to declare this principle and apply it to the case of roadside 
advertising along egress-type hi^ways." 

Evaluation of the claim that roadside advertising control is an infringement of free
dom of speech and freedom of the press should, therefore, be cautious. The very nov
elty of the claim makes counsel hesitate until the case is one of communication rather 
than commerce. It may be su^ested, however, that it is very late in the day to be 
told now that commercial billboard advertising embodies the characteristics of commu
nication and performs communicative functions to such a great extent that it may be 
regulated as to form, location, and structural features without violating the First 
Amendment. The social values protected by the Bill of Rights are not made up of pure 
and unmixed elements. Communication enters into all commercial activities. Classi
fication for purposes of constitutional interpretation depends on which element of the 
mixture predominates. Measuring the matter thus, the cases appear to have consist-
tently viewed the regulation of conunercial billboard advertising as being in no way in 
conflict with or subversive to the First Amendment freedoms. 

Turning next to the possible claim that roadside advertising controls may infringe 
the advertiser's right to procedural due process, it must immediately be recognized 
that the possibility of this claim always exists wherever regulatory duties are delegated 
^^Willougnby, W., C o n s t i t u t i o n a l Law of tne United S t a t e s , (2d ed., 1 9 3 0 ) , sees. U82-U88. 
^^235 Mo 99, 137 Sw 929 (1911) . , . . , . s 
^'Opinion of tne J u s t i c e s , - NH — I69 A(2d) 761 ( I 9 6 I ) . 
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by the legislative branch of government to administrative agencies. All good legislative 
draftsmen know this and guard against it when prescribing the manner in which private 
property is to be dealt with as the statutory mandate is enforced. The procedure of the 
administrative agency responsible for enforcement of the regulatory program is, there
fore, always an appropriate subject of judicial review. Happily, however, the State 
laws enacted to date to implement the national policy favoring control of outdoor adver
tising along the Interstate System appear to have afforded fair and suitable procedures 
for carrying out this control. In the recent Wisconsin case the manner in which licenses 
shall be granted for authorized signboards is still a controverted issue to be decided on 
appeal. 

The claim that procedural due process was denied by the legislature's action of de
claring unauthorized or nonconforming signs to be public nuisances was urged in both 
the Ohio and Wisconsin cases. The Wisconsin Circuit Court's decision disposed of the 
claim as follows: 

While the language of the s t a t u t e r e f e r r i n g to c e r t a i n outdoor adver
t i s i n g signs as a p u b l i c nuisance i s strong language, we do not regard 
the l e g i s l a t u r e as being without b a s i s f o r such d e c l a r a t i o n . The r e c 
ord before us i n t h i s case affords s u f f i c i e n t b a s i s f o r i t . We are 
here dealing with a p u b l i c nuisance as d i s t i n g u i s h e d from a p r i v a t e 
nuisance. The law appears t o us very c l e a r t h a t the s t a t e may so l e g i s 
l a t e under the p o l i c e power and i n the i n t e r e s t s of the pub l i c we]-fare. 

Thus, though the fairness of administrative action under its delegated powers may, as 
a matter of law, be re-examined on judicial review, the judgment of the legislature may 
not be questioned so long as the court finds any evidence in the record to support this 
judgment. 

Considered finally is the claim that the Federal-Aid Act of 1958 and the State's action 
to implement the national policy for control of roadside advertising along the Interstate 
System results in a taking of private property without due process of law. This is the 
claim that has been pressed most vigorously and consistently in the billboard cases of 
the last fifty years, and was, as expected, the point that felt the main weight of attack 
in the case of the Ohio and Wisconsin laws. Essentially, the elements of this claim are 
two. To prove that the due process clause has been violated it must be shown that pri
vate property rights are involved, and also that the regulatory action constitutes a 
"taking" in the constitutional sense. In some States the constitutional mandate applies 
to "taking or damaging," but Ohio and Wisconsin happen not to be among these. 

What manner of "taking" is contemplated here ? Traditionally the courts have looked 
for two: (a) where regulations restrict the use of property rights so drastically that 
they are not only destroyed for all practical purposes but destroyed beyond the point 
justified by the needs of public health, safety, morals, or welfare; and (b) where an un
reasonable or unfounded classification of the objects of regulation results in a denial of 
the equal protection of the law to property owners. The judicial problem of defining the 
scope of regulatory legislation permissible before property is "taken" thus involves an 
evaluation process in which the courts seek to discover the values intended to be secured 
by the legislature and by the constitutional concepts of private property, and determine, 
by comparing them with each other in the light of the factual background provided by the 
evidence, whether the former conflicts with the latter. Unless the process of refining 
the issues is carried on with this in mind, it confuses rather than clarifies the subse
quent application of the due process issue to the business of maintaining billboards in 
roadside areas. 

As one comes to grips with the question of whether regulation of roadside advertising 
constitutes a taking of private property without due process of law, numerous vexing 
legal problems arise. For example, how should the right to maintain roadside bill
boards be rated in the current scale of social values connected with property? The 
learned legal scholar Richard Powell has observed:" 

As one looks back along the h i s t o r i c road t r a v e r s e d by the law i n 
England and i n America, one sees a change from the viewpoint t h a t he 

'5 Powell on Real Property, s e c . 7I+6. 
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who ovms may do as he p l e a s e s with what he owns, to a p o s i t i o n , which 
h e s i t a t i n g l y embodies an ingredient of stewardship; which grudgingly 
but s t e a d i l y broadens the recognized scope of s o c i a l i n t e r e s t i n the 
u t i l i z a t i o n of thi n g s . 

This tendency can be most clearly traced in the cases dealing with land-use control and 
zoning." Recently, it has been forthrightly expressed in State court decisions that de
clare certain forms of roadside advertising to be an intrusion and excessive uses of the 
public highway rather than a form of use of private roadside land at all.**" These were 
evidently in the mind of the Wisconsin Circuit Court when it declared: 

We do not agree t h a t p l a i n t i f f s have been deprived of t h e i r property 
without due process of law. I n the f i r s t p l a c e , whatever v a l u e s are 
derived from roadside a d v e r t i s i n g come from the con s t r u c t i o n of the 
highway and the e x p o s i t i o n of the property along the highway to the 
view of persons t r a v e l i n g thereon. At bottom t n i s i s nothing more 
than an " i n t r u s i o n " upon the way. And i t follows t h a t a person who 
has an a d v e r t i s i n g s i g n l o c a t e d upon the property of another adjacent 
to the highway d e r i v e s no property r i g h t from the owner of such prop
e r t y , and hence n e i t h e r he nor the owner of such property adjacent 
to the highway l o s e anything when such person's signs are taken down 
i n c i d e n t t o zoning of the highway by the State Highway Conmission 
a c t i n g w i t h i n the s t a t u t e . 

It is similar with the current legal concept of taking. It is settled that private prop
erty may properly be subjected to reasonable regulation in the public interest. Ambler 
Realty Co. v Euclid^^ established the doctrine that the police power can be used positive
ly and prospectively. Berman v Parker** has said that "it is within the power of the legis
lature to determine that the community should be beautiful as well as healthy " The 
issue presented by roadside advertising control programs is whether the facts in the 
record show that the regulations enacted are reasonably related to these values, which, 
as a matter of law, are acknowledged as legitimate elements of the public interest. 

Finally, as to the matter of whether application of controls to roadside advertising 
along highways of the Interstate System is a reasonable classification under the consti
tutional concept of equal protection of the law. Here the courts wisely have recognized 
that the possible bases of classification are almost unlimited, and the validity or invalid
ity of classifications cannot be determined without taking into account all the factors that 
have a natural relation to the purposes of the regulation in question and the differences 
in treatment that are used to accomplish these purposes.** This is the law governing 
the issue, and the decision depends on the record of facts built up on trial. 

FORM OF ACTION 
Before turning to questions of strategy and tactics in the proof of these issues, some 

attention should be directed to the form of action and the parties appropriate for judicial 
review of roadside advertising controls. In the recent Wisconsin case, plaintiffs sought 
a declaratory judgment on the constitutionality of the enabling statute and the highway 
commission's regulations, and an injunction to prevent the enforcement of these laws.** 
^^E.g., Ambler Re a l t y Co. v E u c l i d 272 US 36k ( l 9 2 6)j S t a t e ex r e l Saveland Park Holding 

Corp. V Wieland 269 Wis 262 , 69 HW (2d) 217 (1955) . 
^°Opinion of the J u s t i c e s , — NH — I 6 9 A (2d) 7 6 I ( l 9 6 l ) j Kelbro, I n c . v Myrick, 113 Vt. 

6k, 30 A(2d) 627 (191^3). See a l s o : Wilson, R. " B i l l b o a r d s and the Right to Be Seen 
from the Highway" 30 Geo L J . 732 (19^1) . 

2^272 US 365 (1926) . 
^^Berman v Parker 3U8 US 26 , 32-33 {I95h). 
^ ^ R o t t s c h a e f f e r , H., American C o n s t i t u t i o n a l Law ( S t . Paul 1 9 3 9 ) , s e c . 25!^. 
^ * I n a d d i t i o n , p l a i n t i f f ' s i n i t i a l pleading requested an i n j u n c t i o n pendente l i t e m to 

prevent removal of any signs from p l a i n t i f f ' s land. The court denied t h i s p e t i t i o n 
when assured by the Commission t h a t i t had no i n t e n t i o n of removing any of these signs 
during the pendency of the case. For a d e t a i l e d account of these p r e - t r i a l proceedings, 
see Armstrong, J . "The Wisconsin B i l l b o a r d Case," a paper d e l i v e r e d a t the meeting of 
the Committee on Le g a l A f f a i r s , AASHO, Denver, Colo., October I 9 6 I . 



32 

In the Ohio cases, Chaster sought an injunction without at the same time asking for a 
declatory judgment, and was promptly faced with the procedural objection that an in
junction was not a suitable form of relief because it was purely ancillary to the primary 
objective of determining the extent of the petitioner's rights and duties under the stat
utes involved. Where, as in Ohio, the statute provides that billboards need not be re
moved until there is a judicial determination that they are in violation of the law, the 
petition for injunction alone may be premature. 

No such objection was made in the other Ohio cases initiated by the Director of High
ways to abate nonconforming signs as nuisances under the statute. Here the constitu
tional issues arose naturally and properly in defendant's answer to the complaint. 

Once enforcement of the control program has commenced, it is conceivable that an 
action for damages in the nature of inverse condemnation would be appropriate. Use of 
inverse condemnation to test the limit of the police power in regulating access rights 
where no physical appropriation of land occurs has already extended this form of action 
to alleged takings of various intangible rights, such as access. Also, it is possible 
that constitutional issues could be determined from the factual situations and legal rela
tionships that are involved in appeals from administrative proceedings before the high
way commission. This latter method appears most clearly involved where the highway 
commission is entrusted with powers and responsibilities for issuing licenses and re
newals of license for authorized roadside signs and advertising devices. 

The rule that, except where advisory opinions are authorized, courts protect consti
tutional rights only against actual or threatened invasion has led them to dismiss actions 
that are prematurely brought. This principle becomes particularly pertinent where, as 
in the Ohio and Wisconsin cases, the statutes were not self-executing in their provisions 
relating to removal of nonconforming signs. Considerable latitude exists, however, in 
recognizing the existence of a threat of injury as a basis for standing to seek judicial 
review. Thus, although the mere enactment of a statute does not ordinarily constitute 
a sufficient threat of injury to justify judicial review, the existence of that statute often 
involves economic burdens and legal consequences, which the courts recognize even 
before its enforcement actually begins. For example, in the landmark zoning case of 
Euclid V Ambler Realty Co., the action to enjoin enforcement of the zoning ordinance 
was entertained even before there was any specific threat of its enforcement against 
the complainant. Use of the declaratory judgment as a form of action has, of course, 
further liberalized the interpretation of the requirement that injury or the threat thereof 
must be at the basis of the plaintiff's claim. 

There are other limitations imposed on the reviewability of constitutional questions 
by reason of the type of interest that the parties themselves have in the case. The issue 
of constitutionality may be raised by one whose conduct is directly regulated or whose 
legally protected interests are directly injured by the legislative or administrative re
strictions placed on roadside advertising. The directness of the injury is the chief fac
tor determining whether the requisite interest exists, and where the injury complained 
of is indirect or remote, it is not recognized. Understandably it is impossible to draw 
any exact line between direct and indirect injuries for this purpose, and each case must 
be considered in its own particular context. Under current doctrine courts will also 
refuse to review cases that are collusive suits, or where there is no actual assertion of 
adverse claims, or where plaintiff's legal position would be the same whether or not the 
statute is enforced against him. Except in a bona fide class suit, the courts will not 
permit one to contest the constitutionality of a statute on the score that it invades some
one else's constitutional rights.*' 

The Wisconsin billboard case was brought by the owners of restaurant-motel-gas 
station property abutting Interstate 94, which was one of the segments of the highway 
system declared in the legislation to be subject to roadside advertising control. In es
tablishing an interest requisite to raising the issue of constitutionality, these plaintiffs 
showed that they had a substantial investment in outdoor advertising structures located 
on their own premises and other roadside property owned by others along this highway. 
They further showed that they had made a substantial investment in their business for 
the purpose of catering to the patronage of motorists traveling on the adjacent highway, 
^^Asnwander v Tennessee V a l l e y Authority, 297 US 288 (1935) . 
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and that they presently derive substantial income from this source. In addition, they 
established that the highway commission had duly notified them to remove certain of 
their on-premise signs and billboards located on other premises along the highway. 
And finally, they showed that the locations of the signs ordered to be removed were 
neither within the public highway right-of-way, nor in an area where they constituted a 
nonconforming land use under county zoning ordinances. On the basis of this showing, 
plaintiffs standing to raise the constitutional issue on his own behalf was recognized, 
and, without objection from the State, they were permitted to claim to represent a 
class of other landowners "similarly situated and too numerous to include" as plaintiffs. 

Much the same terms can appropriately describe the interest of commercial adver
tising companies that furnish or maintain billboards and other roadside advertising de
vices for hire by advertisers. On a showing of their investment, the lawfulness of 
such investment, and the adverse effect of the control program applied to their activi
ties, a sufficient interest to raise the constitutional issue is present. 

A sidelight of some interest is provided by the problem of establishing standing for 
amicus curiae in the Wisconsin case. In this case the court received requests from 
both the Roadside Business Association, Inc., and the American Automobile Associa
tion for leave to file briefs. Both organizations are voluntary associations of persons 
(both natural and corporate) engaged in activities having connections with the highway 
system in question. The Roadside Business Association described its interest more 
particularly as follows:'® 

Members of s a i d a s s o c i a t i o n have c o n t r a c t u a l r e l a t i o n s h i p s with 
owners of highway-abutting lands through which they obtain the use 
of such lands f o r the purpose of d i r e c t i n g the users of the highway 
to such members' business l o c a t i o n s , as w e l l as informing s a i d users 
of the nature and extent of the s e r v i c e s a v a i l a b l e a t such business 
p l a c e s . 
Such c o n t r a c t u a l r e l a t i o n s h i p s not only i n c r e a s e the landowners' per
sonal income r e a l i z e d from t h e i r lands, but a l s o i n c r e a s e the r e a l 
property t a x bases wherein such lands are l o c a t e d . 
The c o n s t i t u t i o n a l i s s u e s Involved are of v i t a l i n t e r e s t f o r they 
deal with the very e x i s t e n c e and continuation of such types of p r i 
vate uses of these p r i v a t e lands and business a c t i v i t i e s . 

The American Automobile Association described its interest more particularly in 
these terms:" 

The motorist members of the American Automobile Association...pay 
the v a r i o u s highway user t a x e s , which as v e h i c l e r e g i s t r a t i o n f e e s , 
f u e l taxes, and e x c i s e taxes on t i r e s , v e h i c l e s , and a c c e s s o r i e s , the 
proceeds of which are c u r r e n t l y a l l o c a t e d to the f i n a n c i n g of highway 
improvements under s t a t e and f e d e r a l law... 
I t i s common knowledge t h a t the great i n c r e a s e i n motor v e h i c l e use 
i n the past 25 years and the n a t i o n a l dependence upon highway t r a n s 
p o r t a t i o n has made necessary an unprecedented Increase i n the expendi
ture of pub l i c funds f o r the expansion and modernization of highway 
f a c i l i t i e s . I t i s e q u a l l y c l e a r t h a t these c i r c i m s t a n c e s have i n 
creased the need f o r v i g i l a n c e to assure t h a t p u b l i c Investment of 
highway u s e r t a x e s i n highway f a c i l i t i e s s h a l l not be subjected t o 
conditions t h a t w i l l render these f a c i l i t i e s prematurely obsolete and 
i n need of replacement. 
Widespread pu b l i c i n t e r e s t has been shown i n the p u b l i c p o l i c y regard
ing c o n t r o l of outdoor a d v e r t i s i n g along the National System of I n t e r 
s t a t e and Defense highways. J i i d i c i a l determination of the i s s u e s 
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B r i e f of Roadside Business A s s o c i a t i o n , I n c . , Amicus Curiae, i n F u l l e r v F i e d l e r , C i r . 
Ct., Dane County, Wis., No. IO757O, Aug. Term I960, p . i . 
B r i e f of American Automobile A s s o c i a t i o n , Amicus Curiae, i n F u l l e r v F i e d l e r , C i r . C t . 
Dane County, Wis., No. IO757O, Aug. Term i 9 6 0 , p. 2 - 3 . 
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r a i s e d i n these proceedings w i l l involve c o n s i d e r a t i o n of various f a c 
t o r s r e l a t i n g to t h i s p o l i c y . The American Automobile A s s o c i a t i o n ' s 
i n t e r e s t i n the s a f e t y , e f f i c i e n c y and convenience of motor v e h i c l e 
use leads i t to consider t h a t the outcome of these proceedings w i l l 
have an important e f f e c t upon the welfare of the motoring p u b l i c . 

. . . ( T ) h e . . . a s s o c i a t i o n has no i n t e r e s t i n the v e r d i c t as such. I t 
has a v i t a l i n t e r e s t , however, i n the determination t h a t t h i s v e r d i c t , 
as w e l l as those which i n the future may r e l y upon i t f o r guidance, 
s h a l l uphold the c o n s t i t u t i o n a l i t y of l e g i s l a t i o n which promotes the 
s a f e t y , convenience and e f f i c i e n c y of the p u b l i c highways, and pro
t e c t s the p u b l i c Investment i n highways by c o n t r o l of outdoor adver
t i s i n g i n areas adjacent to tne highway right-of-way. 

On the foregoing statements of interest, the Wisconsin court granted both associations 
permission to file briefs as friends of the court. 

PROBLEMS OF PROOF 
Preliminary to considering how the parties shall prove their cases, there should be 

an understanding of what facts each side is expected to prove. Allocation of the burden 
of proof of the constitutional issue is governed by the same rules that normally apply 
to the other basic substantive elements of the case under the particular form of action 
that is used. Thus the complaining party must assume the burden of proving the uncon
stitutionality as he has charged it. The fact that constitutionality is made an issue in 
the case, however, does have a particular bearing on the burden of going forward with 
evidence, for technically this burden does not shift from plaintiff to defendant until the 
former has successfully overcome the presumption of constitutionality which the legis
lation in question enjoys. 

The presumption of constitutionality which exists for all properly enacted legislative 
acts is based in large measure on the respect that coordinate branches of government 
show for each others' actions. In a decision of the Wisconsin Supreme Court, this is 
explained as follows :*° 

The r u l e i s f a m i l i a r t h a t t h i s court must presume that tne l e g i s l a 
ture d i d not Intend to pass einy a c t t h a t would be i n c o n f l i c t witn 
any c o n s t i t u t i o n a l l i m i t a t i o n upon the power of t h a t body, and t h a t 
i t i s the duty of the court to give the Acts of the l e g i s l a t u r e a 
con s t r u c t i o n t h a t w i l l bring them in t o harmony with tne pr o v i s i o n s 
of the c o n s t i t u t i o n and. not i n t o c o n f l i c t with tne fundamental law. 

Under this rule, courts may not invalidate a properly enacted statute except where its 
repugnance to the constitution is clear. If there is any reasonable basis on which the 
statute may constitutionally rest, the court must assume that the legislature had such 
basis in mind and acted on it. Furthermore, all facts necessary to sustain the statute's 
validity must be presumed as specifically and conclusively found by the legislature.^' 

One major effect the presence of this presumption, or principle of statutory construc
tion, has on trial strategy where the constitutionality of roadside advertising control is 
involved is that it may set the standard of proof necessary to establish a prima facie 
case higher in the case of constitutional issues than in others where no presumptions 
apply to the acts of the parties. Where, as in the recent Ohio and Wisconsin cases, the 
complaining parties took the initiative in seeking an interpretation of the roadside adver
tising regulations as unconstitutional, this rule precludes them from merely establish
ing their interest, alleging injury, and thereupon requiring the State to show cause why 
its regulations are not unconstitutional. The complaining party must make out a posi
tive case completely and conclusively proving the facts that form the essential elements 
of his theory of the case; and only after this is done may the presumption in favor of 
constitutionality be regarded as overcome. 

2 ^state ex r e l S u l l i v a n v Dammann 227 Wis 72 l 8 l , 277 WW 687 (1938) . 
^^11 Am. Jur . , " C o n s t i t u t i o n a l Law" See 128, R o t t s c h a e f f e r , H., American C o n s t i t u t i o n a l 

Law, ( S t . Paul 1 9 3 9 ) , P- I 8 . 
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There is, of course, no single touchstone for determining when the plaintiff has 
overcome the presumption of constitutionality, and, except by motion for dismissal of 
the proceedings at the close of plaintiff's case, there is no reliable practical test to tell 
the dependent where it must go forward with affirmative evidence of its own. Normally, 
however, the dependent will have prepared himself to go forward with such evidence of 
his own in any event because he will have had to explore aU the evidence available in 
his preparation to cross-examine plaintiff's case. 

It is impractical to attempt to explore here the elements and methods of proving a 
prima facie case under each of the possible theories noted earlier. It may, however, 
be instructive to briefly review the process of proof carried on in the Ohio and Wiscon
sin cases because they illustrate the issue that has most frequently been urged; namely, 
that roadside advertising regulations constitute a taking of property without due process 
of law. 

In marshaling his evidence, the plaintiff's objective is to discredit and discount the 
connection that control of roadside advertising has to the legitimate and recognized pur
poses of the police power; that is, public safety, health, morals, or welfare. If suc
cessful in showing conclusively that no relationship exists between the conditions that 
the legislature evidently intended to correct and the conditions that actually prevail, 
plaintiff will have proved that the regulation is unreasonable and arbitrary. Stated 
otherwise, plaintiff seeks to show that roadside advertising has no effect on the safety, 
convenience, and enjoyment of the highways to which the regulatory law applies. 

In Fuller v Fiedler, plaintiff used two types of evidence; namely, traffic accident 
statistics for the highway segments in question, and testimony of traffic safety experts. 
As was to be expected, the traffic accident statistics from Racine and Kenosha Counties 
was largely negative in character, going to prove only that official records did not show 
any accidents attributed directly to billboards. In using expert testimony, however, 
trial counsel could attack in more positive fashion by eliciting the witness's opinion re
garding the relationship between billboards and highway use. Thus in the Wisconsin 
case, the Assistant Director of the Michigan State University Center for Highway Traf
fic Safety testified that on the basis of a survey of a segment of State highway made in 
1952, he was of the opinion that no relation existed between highway accidents and road
side advertising signs. He also stated that after having viewed the segment of highway 
in question (Interstate 94 in Racine and Kenosha Counties), he believed that the same 
conclusion could be drawn regarding it as it was drawn in the case of the Michigan sur
vey in 1952. This was supplemented by testimony from a private research consultant 
who supported the credibility of the statistical methods used in the Michigan roadside 
study.* 

Also offered as a part of plaintiff's expert testimony were numerous letters and mes
sages from insurance companies, professional traffic safety organizations, and civic 
groups. The former contained statements that review of their records found no cases 
of claims attributing the cause of highway accidents to billboards; the latter commended 
the outdoor advertising industry for unselfish donation of billboard space to safety and 
civic advertising.** The possibilities of using physical evidence also deserve mention 
because plaintiff offered an intensive series of photographs of selected sites along the 
segment of Interstate 94 in Racine and Kenosha Counties. Some of these were selected 
to show a variety of disorderly farm yards, used car lots, junk piles and the like, and 
purported to prove that billboards were, by comparison, less offensive to the senses of 
the traveler. One such photograph showed how a dilapidated shed was being screened 
from roadway view by a billboard. Other photographs were selected to show signs giv
ing information relating to churches and other noncommercial establishments in the 
vicinity, and carrying messages of a safety and civic character. The relevance of such 
^ ° 0 n cross-examination, counsel f o r the State e l i c i t e d t h a t these witnesses had been 

h i r e d m a s i m i l a r c a p a c i t y i n the Ohio b i U b o a r d case. See Armstrong, J . , "The 
Wisconsin B i l l b o a r d Case." A paper d e l i v e r e d a t the meeting of the AASHO Conmiittee 
on Legal A f f a i r s , Denver, Colo. October I 9 6 I , p. 1 1 . 
S i m i l a r testimony was made a p a r t of the re c o r d of hearings on the Federal-Aid Highway 
Act of 1958. See: US Senate, Committee on Public Works, Hearings on S .963 (Control of 
Ad v e r t i s i n g on I n t e r s t a t e Highways) 85th Congress 1 s t S e s s . ( 1957 ) . 
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physical evidence was naturally challenged, but the trial judge admitted it "for what it 
was worth." 

Cross-examination of plaintiff's evidence in the Wisconsin case reflected the State's 
strategic reliance on the presumption of constitutionality to aid in the defense of the 
law. Once the relevancy objection was made to such evidence as the photographs and 
letters of commendation, no further attempt was made to discredit them. As to the 
negative testimony from the traffic accident records of Racine and Kenosha Counties, 
the State cross-examined only so far as necessary to establish the negative character 
of the evidence and to limit its scope to the personal knowledge of the testifying witness. 
Greater attention was paid to the testimony of the e:q)ert witness from Michigan. Be
cause his opinion was based mainly on the 1952 survey of a segment of Michigan high
ways, cross-examination emphasized the fact that an official study of 500 miles of 
Minnesota highways made at approximately the same time contained the conclusion that 
roadside advertising did distract highway drivers and constitute a safety hazard. Under 
this cross-examination plaintiff's witness admitted that there was a difference of opin
ion among experts on the question of the relationship between billboards and traffic 
safety. 

At the close of plaintiff's case, motion was made for dismissal of the complaint on 
the ground that plaintiff had not made out prima facie case (that is, overcome the pre
sumption of constitutionality). The trial judge reserved ruling on this motion until the 
State offered its evidence, and the State then offered certain affirmative evidence of its 
own. Witnesses from the State Highway Commission's technical staff, the State Plan
ning Director, the Planning Director of the City of Milwaukee, and planning experts from 
the University of Wisconsin were called as expert witnesses to explain the functional re
lationship between the regulation of roadside advertisii^ and the convenience and effici
ency of the highway. Through these witnesses a factual foundation was established for 
relating aesthetic considerations to highway use and to the economy of the State through 
promotion of tourism. 

On the relationship of billboards to traffic safety, the State called as an expert wit
ness the Highway Commission's Traffic Engineer and certain other witnesses specially 
trained in traffic engineering work. These witnesses directed their testimony to the 
argument that roadside advertising is intended to and does attract the attention of car 
drivers, that the accident rate is higher at intersections where signs are numerous than 
at intersections where there are no signs, that the Interstate System's standards for ad
vertising control contemplate regulation which will make it possible for drivers to read 
and react to authorized signs with safety, that too many roadside messages can overload 
a driver's capacity for comprehension under conditions of expressway driving, and that 
unregulated roadside commercial advertising can compete dangerously with necessary 
official signs. 

This affirmative testimony on the relationship between conditions resulting from un
regulated outdoor advertising in roadside areas and various legitimate objectives of the 
police power was designed to strengthen the presumption of constitutionality of the bill
board control program. In rebuttal plaintiff called as an additional expert witness a 
planmng consultant who expressed the opinion that roadside advertising could co-exist 
peacefully with community planning. On cross-examination, however, this testimony 
was clarified by the witnesses admission that good planning practice called for a certain 
amount of regulation of advertising s^ns. 

Offerings of evidence in the Ghaster case were essentially similar to those just de
scribed in the Wisconsin case. Plaintiff relied heavily on expert witnesses who described 
and interpreted the Michigan roadside survey of 1949 which purported to minimize the 
effect of roadside signs on traffic accidents. Opposing this, the State offered evidence 
from the records of the State highway patrol showing that approximately 20 percent of 
the accidents reports indicated "inattention to driving" as a causal factor. This was 
related to other testimony dealing with vehicle braking and stopping distances at express
way cruising speeds, the capacity of drivers to see and comprehend roadside advertising 
messages at high speeds, and the assumptions relating to driver reaction that were used 
in designing the Interstate System. 

A summary retrospective view of the experience gained in dealing with the problems 
of proof in the Ohio and Wisconsin cases suggests the following comments: 
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1. The task of assembling evidence relevant to the issue is a massive one, because 
the essence of the issue is the reasonableness of the State legislature's regulatory plan 
in the light of the prevailing relationship between use of the highway for travel and use 
of the roadside for commercial advertising. 

2. The evidence relevant to this issue is bound to be technical in nature, and de
rived from the experience of the traffic engineer, the land-economist, the highway 
designer, the community planner, and, not least of all, the politician who evaluates 
current social and economic values held by the public at large. 

3. In presenting this evidence within the framework of the existing judicial fact
finding process, counsel must rely on the opinion of expert witnesses. The main job 
of such witnesses wiU be to describe their experience with the factors bearing on the 
factual question of the effect of roadside advertising on roadway use, and interpret it 
so that it can be applied to the legal issue of the reasonableness of the regulatory law. 

4. There is a serious shortage of documented information relevant to this question. 
E;g>erts admit their differences of opinion particularly with respect to the factor of 
highway safety. 

5. Accor(Ungly, the strategic position of those defending the constitutionality of 
billboard regulation is significantly aided by the legal presumption of validity which all 
duly enacted statutes enjoy. It would, however, be a mistake to rely on this factor com
pletely. 

6. Finally, and because of the difficult evidentiary problems posed herein, there 
is a greater-than-ordinary danger that trials testing the reasonableness of roadside ad
vertising regulations will become controversies over the wisdom of the legislature's 
policy decision to impose regulation at all. This latter is, of course, not a judicial 
question but a political one, and inevitably engulfs the court and the parties in a "yes-
it-is, no-it-is not" argument (sometimes called a "popularity contest") which is wholly 
beside the point of the case or function of the proceedings. 

A careful reading of the opinion of the Circuit Court in the Wisconsin case reveals 
that the court was well aware of these problems of proof and the strain they placed on 
the judicial fact-finding process. With due deliberateness in reviewing the evidence it 
concluded: 

There was adequate f a c t u a l foundation upon which the l e g i s l a t u r e 
could e x e r c i s e the p o l i c e power i n the I n t e r e s t s of the p u b l i c wel
f a r e so as t o reg i i l a t e roadside a d v e r t i s i n g the c l e i s s i f i c a t i o n 
i s reasonable and does no viol e n c e to c o n s t i t u t i o n a l r i g h t s . 

Pointing up the problem of reasonableness throughout the administrative as well as the 
statutory structure of billboard control, the court went on, however, to state that in 
its opinion the record did not adequately support the reasonableness of certain of the 
State Highway Commission's rules and standards. Chief among the criticized rules 
was the procedure for licensing those advertising signs authorized by law. The "first-
come-first-serve" rules for licensing 

...do not t r e a t f a i r l y and e q u a l l y a l l property owners and busines
ses l o c a t e d along and upon the highway. They tend to e s t a b l i s h and 
create preferences i n the fortunate p a r t i e s who get there f i r s t . . . . 
The p r o b a b i l i t i e s are t h a t the Commission and i t s s t a f f w i l l f a i r l y 
and honestly administer these p r o v i s i o n s , but there i s a b u i l t - i n 
danger t h a t they may not do so. I t may be suggested t h a t the Commis
sio n i s confronted w i t h a s i t u a t i o n where i t has no choice but to 
fol l o w t h i s procedure i n i t s conscientious endeavor to r e s t r i c t the 
t o t a l number of signs to a reasonable minimum. However, the law does 
not r e q u i r e t h i s , and p r o v i s i o n can be made f o r the i n c l u s i o n of a 
l i m i t e d a d v e r t i s i n g opportunity f o r a l l property owners adjacent t o 
the highway and those f a i r l y a d v e r t i s i n g t h e i r businesses nearby. 
I f t h i s cannot be done, then i t would seem more reasonable to e l i m i 
nate the [ s i g n s providing e s s e n t i a l information i n the p u b l i c i n t e r 
e s t r e l a t i v e to lodging, food, r e c r e a t i o n or automotive s e r v i c e s 
adjacent to or w i t h i n 12 m i l e s of the highway] altogether, than to 
d i s t r i b u t e favor to a few and exclude the others. I n our view such 
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e l i m i n a t i o n would not be a dep r i v a t i o n of property r i g h t s i n v i o l a 
t i o n of the c o n s t i t u t i o n since a l l of the signs here r e f e r r e d to 
e x i s t s o l e l y because of the highway and are purely d e r i v a t i v e . 

Here, again, the importance of establishing a record of reasonableness in relation to 
the prevailing factual situation becomes apparent. In this case, the proof called for had 
to do with the administrative process and posed the need for evidence of the economic 
effect of one governmental procedure over another, and reasoning by analogy between 
the business methods of one roadside activity compared with another. The trial record 
in the Wisconsin case is bare of any such evidence, and it may seriously be questioned 
whether this is a matter to which the court should extend judicial notice. 

ROLE OF AMICUS CURIAE 
Wholly aside from the substantive law that it contains, the Wisconsin billboard case 

furnishes an extremely interesting example of the role that the amicus curiae can play 
in highway law litigation. Read literally, the name "amicus curiae" means "friend of 
the court." This is not to be understood, however, as meaning that an amicus cannot 
have other friends, or be a partisan. Usually they are partisan; and in the Wisconsin 
case a brief friendly to the State's position was filed by the American Automobile Asso
ciation, and a brief friendly to the plaintiffs was filed by the Roadside Business Asso
ciation, Inc.̂ * The court paid its respects to the contribution made by these briefs both 
by express mention and by addressing parts of the decision to the points presented there
in. It may, therefore, be useful to examine more closely these briefs and their objec
tives and methods. 

Turning first to the brief of the Roadside Business Association, one is presented 
with a massive, 180-page review and analysis of five distinct theories on which the 
statute or the Commission's administrative regulations might be held unconstitutional. 
In each case, the theory was set forth, and the law was cited and argued in general 
terms without attempting to relate it to the specific facts of the case or the trial record. 
It may be doubted whether there ever has been, since the famous Massachusetts Bill
board Case in 1935, as thorough an examination of the theory of the police power as it 
may be applied to outdoor advertising, as that presented here. 

That this contribution toward bringit^ the theory of the case into focus was helpful to 
the court is clear. It is not so clear, however, that the Roadside Business brief was of 
direct assistance to counsel for the plaintiff in proving his case. It did, to be sure, 
argue strongly in favor of the theory on which plaintiff elected to place his main reli
ance; namely, that the Wisconsin statute and administrative regulations deprived him 
of property without due process of law. But it also raised issues that plaintiff's coun
sel was not prepared to deal with and did not deal with in his evidence. It did not, there
fore, materially aid plaintiff in the basic job of proving the alleged unreasonableness of 
the law as applied to his situation. This is not to say that the role of the Roadside Busi
ness brief was less than what plaintiff could have wished. It was not, after all, the role 
of amicus curiae to try plaintiffs case for him. For the plaintiff, the chief value of 
amicus curiae was to try to soften the court's attitude toward the outdoor advertising 
industry in general and create an atmosphere of suspicion regarding the soundness of 
the entire legislative framework of the State's roadside advertising control program. 
It was, in a phrase, an attack aimed at basic strategic targets in the case rather than 
an attack aimed at supporting the tactics of trial counsel. 

Looking at the division of labor between counsel for the defendant State and its 
amicus curiae, the American Automobile Association, a contrast is clearly apparent. 
In its brief the AAA reviewed the history and rationale of the national policy regarding 
roadside advertising as set forth in the Federal-Aid Highway Act of 1958, and analyzed 
the development of police power doctrine relating to zoning of land uses and outdoor 

^^The i n t e r e s t of each of these organizations i n the case i s noted e a r l i e r i n connection 
with the d i s c u s s i o n of p a r t i e s and form of a c t i o n . 

''^General Outdoor A d v e r t i s i n g Co. v Department of Pu b l i c Works, 289 Mass. Ih9,193 NE 799 
(1935) . See a l s o , Gardner, G.K., "The Massachusetts B i l l b o a r d Case." 1̂ 9 Hew. L. Rev 
869 (1936) . 
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advertising; it particularly emphasized the view that recent decisions take of the place 
that aesthetic factors occupy in the current concept of the public welfare. 

Each of these three segments of the AAA brief served a particular purpose. The re
view of the legislative history of the national policy on roadside advertising control lent 
specific support to the presumption of constitutionality applying to the statute, and thus 
might be regarded as supporting both the strategic and tactical position of the State in 
the case. The interpretation of the basis of the police power as applied to roadside 
advertising served a more long-range need, specifically to emphasize the fact that 
police power doctrine now accepts the premise that roadside zoning may legitimately be 
used positively and prospectively to achieve an amenable relationship between private 
use of roadside land and public use of the highway. Acceptance of this premise by the 
trial court is clearly an important strategic objective of the defendant. Similarly, an 
important strategic advantage results from establishment of acceptance for the proposi
tion that aesthetic considerations, or "amenities," can legitimately be objectives of 
police power action by the community, and that, on careful analysis, the amenities of a 
community can become a proper and practical standard by which to regulate various 
land uses including outdoor advertising. 

The contrasting roles of the two friends of the court in the Wisconsin case reflect to 
some extent the different tasks assumed by those who attack the constitutionality of a 
law and those who defend it. The defense can afford to be somewhat more selective in 
its targets. It is also possible that trial strategy enters into this choice. Issues that 
are not raised in the parties' pleadings need not be considered by the court merely be
cause they are raised by amicus curiae.** Therefore, though trial counsel may run 
some risk in ignoring an issue raised by amicus curiae, he may choose not to answer 
it and thereby e:q)and the scope of controversy still further. This consideration was 
apparent in the Wisconsin case, and, although the court's decision commented on vari
ous issues raised by the Roadside Business Association brief which were outside the 
scope of plaintiff's pleadings, its comments necessarily reflected the court's view of 
the matters of law involved rather than any relation of these issues to the trial record. 

SUMMARY 
Novel and significant questions of substantive law and evidence are presented by 

cases involving judicial review of the constitutionality of laws regulating outdoor adver
tising along the National System of Interstate and Defense Highways. The history of one-
half a century of legislation and litigation relating to the regulation of billboards reveals 
the steady evolution of a rationale for regulation of roadside advertising which is based 
on a recognition of the functional relationship between the roadside and the roadway. 
Highway and traffic engineers saw this relationship before lawyers and judges did; but 
the latter are catching up in this respect and rapidly developing legal tools to make it 
possible for highway engineering judgments to be reflected in highway laws and court 
decisions. It is for this reason that the recent proceedings to determine the constitu
tionality of the Ohio and Wisconsin laws regulating billboards along their segments of 
the Interstate System may well, when they are finally concluded, become landmark de
cisions in American highway law. 

From a review of the pre-trial and trial proceedings certain preliminary conclusions 
may be drawn. 

As to the range of constitutional issues that may be raised for judicial review, it now 
seems clear that counsel must gear his thinking to a broader field than the familiar 
claim that billboard regulation deprives the advertising company and the roadside land
owner of property rights without due process of law. This is due in part to the fact that 
constitutional concept of property is evolving in such a manner as to reduce the extent 
to which the right to advertise is a form of property for which constitutional protection 
can be claimed. And it is also due to the fact that other aspects of these laws than the 
property aspect threaten to emerge as sensitive legal issues. Foremost among these 
may be the complex issue of how far grants-in-aid on conditions may go before the vital 
balance of power expressed in the Tenth Amendment is upset. Additionally there is 

34Knetsch v United S t a t e s , 81 SOT. 132 (I960). 
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always the danger that issues involving procedural due process may arise where legis
lative draftsmen do not provide adequately for fair and efficacious administration to 
implement statutory mandates. 

An evaluation of current rules and methods which govern the process of refining 
theories about roadside advertising laws into issues that are suitable to permit judicial 
review to be carried on effectively shows the law to be in relatively good shape. Simi
larly, the forms of action available to the public and the rules relating to the interest 
required to give parties the standing to raise constitutional issues appear to be fair and 
effective. 

It is with respect to the problems of proof, however, that counsel and court may have 
to prepare themselves to do a more thorough job of analysis than has heretofore been re
vealed in the case histories. Reasonableness is, according to the late great scholar, 
Ernst Freund, the key to American constitutional doctrine regarding the police power. 
And in the coming era of billboard law reasonableness wiU have to be proved or dis
proved by the use of technical evidence drawn from the e3q)erience of highway engineers, 
economists, land-use planners, and others whose work has largely been ignored in 
legal opinions. If it seems presumptuous to say "ignored," it may be more accurate to 
say "obscured," for certainly the courts have translated the economic and engineering 
facts of life into law only on a limited and hesitant scale so far. As a result, proof of 
the functional relationship between roadside advertising and roadway use by means of ex
pert testimony or a "Brandeis Brief" should at the present time be an extremely difficult 
undertaking. This difficulty can be overcome only as broadly based data are systemati
cally collected and soundly analyzed and documented for counsel to use in the courtroom. 

The fact-finding process of the courts has its limitations, but it also has features 
that give it strength. There is no suggestion in the history of the Ohio or Wisconsin 
cases that these limitations dominated. Indeed, they were in that case the major effec
tive safeguard which prevented the proceedings from being turned into a popularity con
test, as some legislative hearings have tended to be. But the Wisconsin case does, 
nevertheless, point up the importance of doing a better job in spelling out more com
pletely and more precisely the factual basis for determining the reasonableness of the 
law in question. 

Consideration of the problems of proof just mentioned reinforces the conclusion that 
amicus curiae can perform a useful function in judicial review of roadside advertising 
laws. In the Wisconsin case, the amicus curiae briefs were directed chiefly at clarify
ing problems of law. They could have served an equally valuable function by compiling 
for the court data on matters of fact without trespassing on the responsibiU^ of trial 
counsel to prove the particular elements of his case. There are currently large areas 
of technical information to which courts can properly give judicial notice. These should 
literally beckon to the amicus curiae whose interest in the outcome, if not the verdict, 
of the case is substantial. 

The evolutionary process of the law is not self-starting, also, once started, it is not 
self-sustaining. U the Ohio and Wisconsin billboard cases reveal anything about the con
tinued evolution of legal doctrine relating to control of roadside advertising, it is a criti
cal need for more and better evidence of the various factors, many of them non-legal in 
nature, which form the foundation of present national policy and the present policy of 
many more State laws calling for regulation of commercial roadside advertising. 



TH E NATIONAL ACADEMY OF S C I E N C E S — N A T I O N A L R E S E A R C H COUN
C I L is a private, nonprofit organization of scientists, dedicated to the 
furtherance of science and to its use for the general welfare. The 

A C A D E M Y itself was established in 1863 under a congressional charter 
signed by President Lincoln. Empowered to provide for all activities ap
propriate to academies of science, it was also required by its charter to 
act as an adviser to the federal government in scientific matters. This 
provision accounts for the close ties that have always existed between the 
A C A D E M Y and the government, although the A C A D E M Y is not a govern
mental agency. 

The NATIONAL R E S E A R C H COUNCIL was established by the A C A D E M Y 
in 1916, at the request of President Wilson, to enable scientists generally 
to associate their efforts with those of the limited membership of the 
A C A D E M Y in service to the nation, to society, and to science at home and 
abroad. Members of the NATIONAL R E S E A R C H COUNCIL receive their 
appointments from the president of the ACADEMY. They include representa
tives nominated by the major scientific and technical societies, repre
sentatives of the federal government, and a number of members at large. 
In addition, several thousand scientists and engineers take part in the 
activities of the research council through membership on its various boards 
and committees. 

Receiving funds from both public and private sources, by contribution, 
grant, or contract, the ACADEMY and its R E S E A R C H COUNCIL thus work 
to stimulate research and its applications, to survey the broad possibilities 
of science, to promote effective utilization of the scientific and technical 
resources of the country, to serve the government, and to further the 
general interests of science. 

The H I G H W A Y R E S E A R C H BOARD was organized November 11, 1920, 
as an agency of the Division of Engineering and Industrial Research, one 
of the eight functional divisions of the NATIONAL R E S E A R C H COUNCIL. 
The BOARD is a cooperative organization of the highway technologists of 
America operating under the auspices of the A C A D E M Y - C O U N C I L and with 
the support of the several highway departments, the Bureau of Public 
Roads, and many other organizations interested in the development of 
highway transportation. The purposes of the BOARD are to encourage 
research and to provide a national clearinghouse and correlation service 
for research activities and information on highway administration and 
technology. 
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