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Progress in the fields of activity with
which this committee concerns itself
has been reasonably satisfactory in the
year 1950. Projects undertaken by the
committee in past years were pushed
nearer conclusion and a new project
was undertaken. This new project
envisions a study of existing means of
reserving right-of-way for future im-
provement of highways. A more detailed
description of the project is included
1n the body of this report.

A fair amount of desirable legislation
dealing with land acquisition, roadside
control, parking, etc., was enacted
by the states during the year, in spite
of the fact that most State legislatures
did not meet in regular session during
1950, an off year for legislative ses-
sons. Numerous decisions were hand-
ed down by the courts, the majority of
which might be classified as progres-
sive in scope. )

The 1949 annual report of the com-
mittee and special papers were pub-
lished in January 1951 as Bulletin No.
30, entitled "Progress in Roadside
Protection”, largely because that
subject dominated the activities of the
committee in that year.

LAND ACQUISITION

Relocation of Highways - In attempting
to improve the main arteries of travel
in the various States, to provide ade-
quate service for the traveling public,
and to take care of increased traffic
volumes, many State Highway 'depart-
ments have found it expedient to re-
locate certain sections of their State
highway systems rather than attempt to
improve existing locations to adequate
standards. This is in large part due
to the fact that the land required for
widening existing highways has been
developed to the pomnt where the cost

of land which must be acquired for
right-of -way purposes is so exhorbitant
that constructionof the facility on a new
location is actually a less expensive
expedient.

Inat least two cases during the year,
courts upheld the right of highway
authorities to relocate portions of State
highways, which authority was contested
in each case by owners of property
abutting on the old highways, who held
that legislative designation of the State
highway systems precluded change by
such administrative authorities.

1.California: In affirming a decision of
a lower court, holding that a proposed
relocation of State Highway 3 between
Roseville and Sacramento was within
the statutory and constitutional authority
of the State Highway Commission, the
State Supreme Court of California
established the highway commission's
authority not only to relocate the high-
way but to construct the highway at the
new location as a freeway. The case
(Holloway et al. v. Purcell, Director
of Department of Public Works et al.,
217 P. (2d) 665, April 25, 1950) came
before the courts, when a group of
taxpayers, some of whom were owners
of motels located along the old route,
sought to enjoin the State from proceed-
ing with the proposed relocation.
Several points were raised by the
taxpayers bringing action in this case.
First it was claimed that neither the
Director of Public Works nor the High-
way Commission had authority to re-
locate the highway, but the court called
attention to statutory provisions author-
izing the State Highway Commission to
alter or change thelocation of any State
highway if, in the opinion of the com-
massion, such alteration or change was
for the best interest of the State. Only
the control points of State Route 3 and



one 1ntermediary point are designated
in the description of the route included
in the statutes. This did not prohibit
relocation of a section thereof.

The taxpayers, however, claimed
that the authority given to the State
Department of Engineering by legislative
act of 1907 to acquire land and rights-
of-way for the construction and relo-
cation of "roads which have been de-
clared state highways'" was revoked by
an act of 1909 giving the department
authority to construct and maintain a
State highway system, the roads in-
cluded i1n which to be permanent in
character and finished with o1l or
macadam or a combination of both.
Such roads were also to be permanently
maintained and controlled by the State.
Although the taxpayers interpreted the
word "permanent" to preclude changes
from established routes, the court
found no support for so narrow a con-
struction. Permanent in character,
applied to construction, merely meant
that the roads were to be constructed
of durable materials. Permanent
maintenance was specified in order that
the State rather than the counties,
would assume the burden of mainte-
nance, particularly when read in con-
nection with the preceding sentence of
the act to the effect that the counties
were to be responsible for interest on
bonds issued by the State to finance
the highways in the first place. After
the relocation of Route 3, the State
would still be responsiblefor controlling
and maintamning the highway specified
as part of the system described in the
1909 act, namely "a continuous and
connected State highway system, run-
mng north and south. . . traversing
the Sacramento and San Joaquin valleys
. . . by the most direct and practicable
routes. "

The taxpayersalso contended that the
provision of the State constitution
authorizing the legislature to establish a
system of State highwaysand to pass all
laws necessary and proper to construct
and maintain the same precluded the
legislature from authorizing the re-
location of any highway once established
thereunder. In the court's opinion this
provision could not be construed as

including an unwritten provision that
the highways once established could
never be relocated even though changing
conditions required relocation. The
provision was designed solely toauthor-
ize establishment of a State highway
system.

The State Highway Commission's plan
to construct the relocated highway as a
freeway also met with objection from
the taxpayers, who claimed that such
action was invalid because it provided
for a new and different type of State
highway than was mtended by the con-
stitutional provision discussed above.
The only type of highway which might be
built under this provision, it was urged,
was one providing unlimited right of
access, light, view and ingress and
egress 1nherent in a public State high-
way or any public highway common to
the use of all the people of a free
government, as public highways were
understood and used prior to and at the
time the constitutional provision was
adopted. Such a construction, said the
court, attributed to the State constitution
a rigidaty that would freeze the highway
system into routes that in time might
bear no relation to traffic. The con-
stitution authorized establishment of a
system of adequate highways. The type
of highway adequate to meet traffic
needs necessarily varies with the
character and extent of those needs,
Highways adequate for the horse and
buggy traffic of 1902 are not adequate
for the high-speed motor traffic of
1950. The construction of a freeway
was not constitutionally prohibited by
a provision authorizing establishment
of a State highway system merely
because there was no need for them when
the provision was adopted. The court
concluded that the construction of this
type of highway was necessary and
proper to 'construct and maintain a
modern State highway system. "

The court stated that the matter of
whether or not the construction of a
freeway constituted a taking of private
property rights of access without due
process of law need not be discussed
1n connection with this case. The State
statutes expressly provided that access
rights must be acquired in a manner




provided by law. Rights of access
restricted by the construction of free-
ways were taken or damaged by the
State under its power of eminent do-
main and their taking was compensable
under Article I, Section 14 of the State
constitution. The court had repeatedly
held that it was permissible for the
State Highway Commuassion to take such
rightsfor which compensation was paid.

Still another point raised by the
plaintiifs concerned the loss of business
which those operating business estab-
lishments along original Route 3 would
sustain. The court stated that construc-
tion of the highway past their places
of business gave them no vested right
to insist that it remain there, and
quotedfrom the Virginia case of McMinn
v. Anderson, (52 S.E. (2d), 67) to
the effect that the landowners protesting
relocation of a State highway had for
25 years enjoyed the benefits of a
greater volume of traffic by their lands
than might travel thereby after the new
road was opened, but were now in-
sisting upon an extension and perpetua-
tion of those rights and advantages,
that they might have a changeless road
in a changing world.

Finally, plaintiffs claimed that the
statutory provision giving the highway
commission authority to designate and
construct freeways on "such terms and
conditions as in its opinion will best
subserve the public interest, "'was an
improper delegation of legislative
power to an admimstrative agency.
It was the court's opinion, however,
that the lesislature might establish a
broad statutory rule and delegate to an
administrative agency the duty of
specifically applying that statute within
the framework of a sufficiently definite
primary standard. Courts in Calf-
ornia and in other States had consistently
approved the delegation to administra-
tive officers or boards of powers
originally performedby the legislature.
Anadmanistrative agency mightproperly
be given authority to construct and
maintain or to abandon and relocate
highways, to build freeways or limited-
access highways, and to do anything
else necessary to the maintenance of a
State highway system. The Califorma
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statute in question required the com-
mission to exercise its authority only
on "such terms and conditions as 1n its
opinion will best subserve the public
mterest. " This requirement provided
an adequate standard to guide the
commission.

2.Virginia:A somewhat similar decision
has been handed down by the Supreme
Court of Appeals of Virgima, (McMinn
etal. v. Anderson et al., 52 8. E. (2d)
67, March 7, 1949) when a group of
landowners in the vicinity of State
Route 3 in Lancaster County attempted
to restrain the State Highway Commis-
sion from locating and constructing a
cut-off which was to be added to the State
highway system. The court held that
the State's action was not contrary to
existing law, and affirmed the judgment
of a lower court which had refused to
restrain the State Highway Commission
from constructing and adding this
section of road to the State highway
system.

The original State highway system of
the State of Virginia was designated by
an act of the legislature in 1918 (Acts
1918, Ch. 10) which act also provided
for location and establishment by the
State Highway Commssioner of the
exact routes to be followed between
the points named in the act. An act
of 1919 (Acts 1919, Ch. 31) contained
the provision that "where the route
has already been located and estab-
lished by the commissioner. . . no
change shall be made 1n such route
by the commission. '

State Route 3, as originally located
and established, followed a somewhat
circuitous course from a point on the
eastern boundary of Richmond County
through the towns of Litwalton, Nutts-
ville, and Lively, between Warsaw and
Westland. The cut-off undertaken by
the State Highway Commission pro-
vided a more direct and shorter route
in this area and in so doing by-passed

ISee Memorandum No. 39, September 1950,
Committee on Land Acqusition and Control
of Highway Access and Adjacent Areas,
Highway Research Correlation Service,
Circular No. 117. .
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the towns of Litwalton and Nuttsville.
Many of the landowners protesting the
construction of the new road were
residents of this area.

The protesting landowners contended
that State Route 3, as originally laid
out and constructed through those
villages, constituted a permanent
State highway over and along that
course between Warsaw and Lancaster,
the controlling points named in a 1922
Act (Acts 1922, Ch. 316) which provid-
ed for this route, and that these sev-
eral miles could not be changed and
relocated.

The State contended, however, that
the provision of the 1919 act forbidding
the State Highway Commission to make
any changes in routes already located
by the commissioner referred only to
State highways actually establishedprior
to the Act of 1919. The State also
contended that no intention of abandoning
or closing the present portions of State
Route 3, passing through Litwalton and
Nuttsville was indicated. The new high-
way would merely constitute a supple-
mental, shorter and more direct road.

The court stated that although the Act
of 1919 allowed an appeal from the
decision of the State Highway Com-
missioner as to the location of State
highway routes, in the ultimate selec-
tion and location of the routes the
"interests of the State' was the con-
trolling feature. There was nothing in
the act to prevent alteration or re-
location at a later date of any route
except those which had been located and
established by the commissioner prior
to September 5, 1919, itseffective date,
or which forbade construction of new
roads serving the same or nearby
territory. This same act, to prevent
the commission from disturbing roads
theretofore actually located and estab-
lished, which had, in many instances
been built at local expense, provided
that, where the route had already been
located and established by the commis-
sioner, under the authority conferred
upon him by the Act of 1918, no change
was to be made in such route by the
commission. In the opinionof the court,
the words "where the route has already
been located and established by the

commissioner' referred to those routes
actually laidout and located prior to the
effective date of the 1919 act and not to
those located thereafter.

Although this particular provision
was reenacted at subsequent times, its
reenactment did not cause it to per-
ambulate and move forward andso bring
within its influence highways established
and located at any time previous to each
reenactment.

The protesting landowners claimed
that the fact that in several instances
changes in the State highway system had
been made by the State legislature was
convincing proof that no substantial
change was authorized without legisla-
tive approval. However, the court
found that State statutes did provide for
changes by the commission. A law
enacted in 1926, (Acts 1926, Ch. 212)
expressly allowed the location of parts
of existing highways to be altered and
even permitted sections of the old road
to be abandoned as a part of the State
highway system. Unless the Act of
1919 referred only to primary roads
constructed prior to its enactment, the
two statutes would be in hopeless con-
fusion.

The court observed that the protest-
ing landownershad for 25 years enjoyed
the benefits of a greater volume of
traffic by their lands and business
establishments than might travel thereby
after the new road was opened, but
were now insisting upon an extension
and perpetuation of those rights and
advantages, that they might have a
changeless road in a changing world.
The provision of the Act of 1919 upon
which they based their protest did not
suffice to prevent the construction and
inclusion in the State highway system of
another nearby road which the State
Highway Commission deemed to be in
the interest of the State and for the
public weal.

Even had State Route 3 been located
and established prior to the effective
date of the 1919 act, the court was of
the opinion that the prohibition against
changing of existing routes would not
preclude the construction and inclusion
of another section of highway in the
system which might shorten the distance




between existing points, whereas i4n
this case, no intention or purpose to
abandon any part of the route now in
use was disclosed.

Immedi1ate Possession of Land - Many a
State has encountered lengthy delays in
placing important highway projects
under construction because of the time
consumed by long drawn out condemna-
tion proceedings which must be under-
taken when property necessary for
right-of-way cannot be obtained by
negotiation. To offset this delay, a
number of States have enacted legisla-
tion permitting the State highway depart-
ment to take possession of the needed
land at some point prior to completion
{or in some States prior to instigation
of) court proceedings. An active
project of the Right-of-Way Committee
of the American Association of State
Highway Officials is the preparation of
areport onthis phase of theright-of-way
problem, based on returnsto a question-
naire on State land acquisition pro-
cedure, alsoaproject of that committee,
from which a policy on immediate
possession of land will be formulated
by the committee.

Although the Delaware State High-
way Department, strictly speaking, does
not have the right of immediate posses-
sion of land needed for highway pur-
poses, State statutes do provide a
method under which it is not necessary
to wait until condemnation proceedings
are completed and compensation is paid.
Under Section 5730 of the Delaware
Revised Code, 1935, the State Highway
Department must first attempt to
negotiate a settlement with the property
owner. If unsuccessful, the department
may apply to the resident judge of the
county in which the property is located
for condemnation of the land needed.
Such application must be preceded by
at least five days' notice of the intended
application to the landowner, in writing.
When the application is made, the judge

2See Memorandum No. 33, February 1950,
Committee on Land Acquisition and Control
of Highway Access and Adjacent Areas,
Highway Research Correlation Service,
Circular No. 100.

appoints five "judicious and impartial®
freeholders to view the premises and
determine the amount of damage thereto.

Upon appointment of the commission,
the State Highway Department may enter
upon and take possession of the prem-
ises. No paymentor depositis required
at this time, but after the condemnation
commission appointed by the court has
ascertained the amount of damages,
the State must either pay the amount
set to the owner or deposit such amount
to his credit in a specified depository
within ten days. Both property owners
and the State have the right to a jury
trial if not satisfied with the decision of
the condemnation commission, but must
file a request therefor within fifteen
days after findings of the commission
are filed. The decision resulting from
this jury trial is final, and no appeal
may be taken either by the property
owner or by the State Highway Depart-
ment.

The constitutionality of this statute
was attacked on two main counts ina
recent case (Carpenter et al. v. Dupont
et al. , 66A (2d) 602, June 7, 1949.): the
first cause of complaint being that no
time limit was specified for the com-
missioners appointed by the resident
judge to submit their findings; the
second that the statute provided for
taking of private property without just
compensation having been made.

In the Carpenter case, the State was
unable to agree with the landowners as
to fair compensation for a strip of land
needed for highway purposes. After due
notice to said landowners, the State
filed application for condemnation
proceedings, and after appointment of
condemnation commissioners occupied
the land in question. Subseguently,
the landowners asked for an injunction
to prevent the department from inter-
fering with thear property.

After considering the landowners'
contention that the statute was uncon-
stitutional because it did not set out a
definite period of time within which
the commissioners appointed by the
resident judge should meet to ascertain
damages for the land taken, the court
was of the opinion that, considering
the fact that such proceedings must be



commenced before the land was actually
taken, it was implicit in the statute
that the commissioners were under a
legal duty to discharge their function
within a reasonable time after their
appointment. However, a certain
flexibility in the time schedule was
desirable because of the nature of the
proceedings. The State Highway De-
partment in its brief commented on the
fact that mn a great many cases it was
more desirable from the landowner's
standpoint to delay determination of
the amount of damages until comple-
tion of the project when such damages
could be more accurately determined.
Customary practice had been for the
department to join with the owners
in calling the commission whenever the
owners desired, and to consult the
owners as to an agreeable time when
the State Highway Department was ready
to proceed. In this particular case,
there was no evidence that the land-
owners had requested the commis-
sioners to meet.

The judge was of the opinion that
either the landowner or the State High-
way Department could institute approp-
riate proceedings at law to compel the
commissioners to perform their legal
duties, if they delayed unreasonably in
performing them. Furthermore,
regarding the landowner's argument
that, although the statute gave the
resident judge power to appoint the
commissioners it did not give him the
power to order them to act, the court
felt it sufficient to say that the creation
of the power to appoint fairly implied
the power to order the commissioners
to act if necessary.

The court referred to a somewhat
similar case in the State of West Vir-
ginia (McGibson v. Roane County Court,
121 SE 99, 104) in which it was held that
a State statute which required the con-
demnor to petition for the appointment
of commissioners to assess damages
within 60 days after entry on the land
was not unconstitutional, even though
it did not fix a time for the commis-
sioners to assess such damages. It
was pointed out that the Delaware statute
requiring the State to make application
for appointment of commissioners prior
to taking possession of the land was

certainly more protective of the land-
owners' rights than the West Virginia
statute.

In reply to the landowners' assertion
that the statute was unconstitutional
because it permitted the State to take
property before the payment of dam-
ages, the court mentioned the fact that
it had been held in many States that the
legislature might, without constitutional
objection, enact a statute permitting a
State, its agent or political subdivision
to take property by eminent domain
without first paying for or securing
payment for the property so taken,
provided definite provision was made
whereby the owner would certainly
obtain compensation. The Delaware
State Constitution, Article I, Section 8,
provides that no man's property should
be takenor applied to public use without
the consent of his representatives, and
without compensation being made. The
Court was of the opinion that since there
was no language in this constitutional
provision which purported to qualify the
right of the State, it followed that the
statute under consideration was not
rendered invalid because it authorized
a taking prior to making payment
therefor. The proper functioning of a
State and its agencies, said the court,
would seem to render the existence of
such a power desirable when ample
safeguards were provided to secure
just compensation for the landowner
whose property was taken.

The court concluded that the land-
owners' constitutional objections to the
condemnation statutes were not sound.
The landowners had an adequate remedy
at law and consequently the request for
an injunction was denied.3

Another decision, in which the right
of immediate possession of land was
incidentally involved, was handed down
on January 16, 1950, by the Virginia
Supreme Court of Appeals, in a case 1n
which the right of the City of Richmond
to acquire land for off-street parking

38ee Memorandum No. 34, February 1950,
Committee on Land Acquisition and Control
of Highway Access and Adjacent Areas,
Highway Research Correlation Service,
Circular No. 102,



facilities was the main 1ssue. (City of
Richmond et al. v. Dervishian et al.,
57 S.E. (2d) 120.) In this case, the
court upheld the constitutionality of a
section of the city's charter, providing
for a so-called "quick-taking" method
of acquiring land for public purposes,
as authorized by State statute. ¢

Removal of Buildings - A recent decision
handed down by the North Carolina
State Supreme Court makes it clear
that 1n that State the highway depart-
ment may not, in taking land for high-
way purposes, on which buildings are
located, pay the owner for the land and
propose that sald owner remove the
buildings. (Proctor v. State Highway
and Public Works Commission, 55 8. E.
(2d) 479, October 12, 1949). Of im-
portance also was the ruling that the
superior court of the State might either
increase or decrease the award of
condemnation commissioners regard-
less of whether the landowner or the
condemnor took the appeal therefrom.

In this case the North Carolina
Highway and Public Works Commis-
sion took possession of a portion of
the land belonging to Mrs. Alda Proctor,
without payment of compensation and
without bringing proceedings for con-
demnation against her, which procedure
is sanctioned by State statutes, either
the condemnor or the property owner
being entitled to institute condemnation
proceedings. (See Chapter 40 of the
North Carolina Statutes, G.S. Sec.
136-19). There were buildings located
on Mrs. Proctor's land, a frame
dwelling and a brick store, and parts of
both of these extended into the portion
of her land which the State needed for
the highway right-of-way.

In accordance with accepted pro-
cedure, the owner of the land instituted
condemnation proceedings in the supe-
rior court of the State. Commissioners
were thereupon appointed by the court to
appraise the property and assess
damages sustained by her. The commis-

4See Section on Parking, Subsection en-
titled "Provision of Off-street Parking
Facilities,"” for a more comprehensive
discussion of this case.
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sioners awarded the owner $7,150,
which was apparently acceptable to her
but the highway department excepted
to the report on the ground that the
amount was "grossly excessive." The
clerk of court, however, entered the
judgment, overruling the State's excep-
tion, and the State appealed to the
superior court, demanding a jury trial.
Only one issue was involved in the jury
trial - the amount of damages - and the
jury awarded the landowner $7,508.
Then the State, contending that the
amount awarded to Mrs. Proctor could
not exceed that assessedby the condem-
nation commissioners in the first place
because the owner had not excepted to
their award, moved the court to set
aside the jury verdict and to sign
judgment fixing the owner's compensa-
tion at the original amount of $7,150.
The State also insisted at this point that
the owner should be required to remove
the dwelling and store from the right-
of-way and asked the court to have a
portion of the compensation awarded
impoundeduntil such time as removal of
the buildings was effected. The court
entered judgment in the amount of
$7,508, with the stipulation that this
amount was toinclude the cost of clear-
ing the right-of-way.

Both parties then filed appeals, the
owner because the cost of moving the
buildings from the right-of-way was
included in the judgment, and the State
highway department because the amount
of the judgment was in excess of that
awarded by the condemnation commis-
sioners in the first place, which the
State declared was not possible because
the landowners had not protested the
original award.

The State Supreme Court modified
the judgment, holding the lower court
in error in including the cost of moving
the buildings off the right-of-way in
the amount awarded to the landowner,
but found nothing wrong in the award
of a greater amount of compensation
than the condemnation commissioners
had assessed.

In discussing the State's insistence
that the cost of removing the buildings
from the right-of -way be included 1n the
judgment awarded the landowner, the



Supreme Court called attention to the
fact that in North Carolina the State
takes only an easement when land is
condemned for highway purposes.
The owner retains the fee and may
use the land for any purpose not in-
consistent with its use for highway
purposes. The State Highway and
Public Works Commission on the other
hand has the right to occupy the land
taken for right-of-way and may re-
move any obstructions to free passage
of the traveling public. When private
property is taken for public purposes,
compensation for the loss sustained
by the owner is necessary. Where only
part of the owner's property is taken,
compensation is the difference between
the fair market value of the entire tract
immediately before the taking and the
fair market value of what is left after
taking, including compensation for the
part taken and for the damage to the
remainder. The damage to the remain-
der must be offset by both general and
special benefits resulting to the land-
owner.

Answers to the questions here
raised by the State and by the land-
owner could not be found in the State
statutes. The court therefore based
its decision on general principles of
the law of eminent domain. Since
buildings are regarded as part of the
real estate upon which they stand, the
condemnor must Z‘ther take the land
with the buildings thereon or not at all.
Buildings must be taken into account
when compensation is made. The
condemnor cannot pay for the land and
propose that the owner remove the
buildings. The court quoted from the
case of State (of Texas) v. Miller, 92
S.W. (2d) 1073, 1074, to the effect that
a condemnor cannot strip improvements
from land taken and compel the owner
to provide other land therefor and then
insist thatthe owner isfully compensat-
ed by payment for the value of naked
land so appropriated. Otherwise the
condemnor might insist on buildings
being moved from condemned land onto
vacant lots acquired by the owner for
entirely different purposes, thus up-
setting the owner's plan for improve-
ment of his private property.

The State in this case had the right
to determine whether the presence of
the dwelling and store on the right-of-
way interfered with the free exercise
of the easement condemned, but the
owner was entitled to decide whether
she should accept the State's proposal
that she remove the buildings from the
right-of-way to her remaining lands at
her own expense. Thus, the court held
that the trial court rightly refused to
coerce removal by the owner by im-
pounding a portion of the compensation.
However, the lower court transgressed
its province in decreeing that the
compensationawarded by the trial court
included the cost of removal of the
buildings.

Considering the State's contention
that the amount of compensationawarded
the landowner could not exceed the
award of the commissioners because
she did not appeal from this award, the
Supreme Court stated that it could not
accept the suggestion that the award
could be lessened because the State
appealed, but that it could not be in-
creased because the owner did not
appeal.

The State statutes provided that
parties to a condemnation suit were
entitled to have the decision of the
condemnation appraisers heard and
determined by a jury of the State Su-
perior Court, if in the appeal from the
award of the commissioners a jury
trial was demanded. But the jury
trial must then proceed as if the con-
demnation commissioners had never
been appointed. And so the superior
court might enter judgment for the
landowner for the amount fixed by the
jury regardless of whether it was
greater or smaller than the sum orig-
inally awarded by the commissioners,
andregardless of whether the landowner
or the condemnor took the appeal. The
lower court thus acted properly in
rendering judgment for the larger
amount found by the jury.®

5See Memorandum No. 35, April 1850,
Committee on Land Acquisition and Control
of Highway Access and Adjacent Areas,
Highway Research Correlation Service,
Circular No. 104.



Compensation for Damages Resulting from
Highway Improvements - Just what items
of damage to abutting property occur-
ing asa result of highway improvements
are eligible for compensation, and what
factors may be taken into consideration
in the determination of the amount of
compensation, have always been matters
of controversy. There is no hard and
fast rule for guidance. Courts in the
various States have based their de-
cisions on the laws of the State in which
the case arises, which laws of course
differ from State to State.

!.Miss1ssipp1: The Mississippi Supreme
Court has held that two pieces of land,
located a quarter of a mile apart, but
connected by a 50-ft. strip of land,
must be considered as a unit in award-
ing compensation for damages result-
ing from the construction of a highway,
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and that admission of evidence bearing
on present inconvenience to landowner
does not constitute reversible error.
(Mississippr  State Highway Commis-
sion v. Dodson et al., 42 So. (2d) 179,
October 10, 1949).

In relocating a portion of a highway
in Scott County, the State Highway
Commission found it necessary to con-
demn a small piece of land included in
a 50-ft. strip belonging to one D. J.
Dodson, ostensibly used by him as a
means of operating his two parcels
of land, located some 1,450 ft. distant
from one another, as a farm unit. The
road before relocation bisected one
parcel of land belonging to Dodson,
but the new road was located between
the two parcels. The land actually
taken consisted of 100 ft. across the
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connecting strip (see Fig. 1). The State
Highway Commission claimed that
compensation should be based solely
on damage to the connecting strip, since
the two main parcels of land were not
involved in the transaction. Damages
were estimated by the State at not over
$50.

In the original condemnation pro-
ceedings, damages were awarded by
the jury in the amount of $500. Inan
appeal to the Circuit Court, judgment
was rendered in the amount of $750.
The highway commission appealed to
the State Supreme Court, where the
decision of the lower court was reversed
and the case returned for retrial,
because witnesses for the property
owner had been allowed to base their
testimony as to damages on inconven-
iences that would result to the present
owner of the land instead of confining
themselves to those that would be taken
into consideration by a would-be pur-
chaser. However, when retried in the
Circuit Court, a verdict was returned
in the amount of $850, and the case
was again appealed to the Supreme
Court by the highway commission.

The State in its appeal claimed that
the strip of land in question had never
been used as a passageway between the
two parcels of land and could not rea-
sonably be adapted for such use within
the foreseeable future, due to certain
obstructions observed thereon. There-~
fore the two tracts should not be con-
sidered as a unit. The State also
claimed that had the strip not been
purchased, the landowner would not
be entitled to any damages at all to his
property, although he would be subject
to the same inconvemence. In addition,
the State claimed that witnesses had
again been allowed to introduce testi-
mony as to damages, based on personal
inconvenience to the landowner, rather
than confining their testimony to the
market value before and after taking to
a prospective buyer. Compensation
should be based only on damages to the
strip of land crossed by the new road.
Such a taking would in no way cause a
change in the market value of Dodson's
two tracts of land.

The Supreme Court in its second
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decision quoted from American Ju-
risprudence (18 Am. Jur., page 910.
Sec. 270) to the effect that unity of use
was the principal test as to whether the
two parcels should be considered as
one. If a tract of land, no part of which
is taken, is used in connection with the
same farm, it 1s not considered a sep-
arate and independent parcel merely
because it was bought at a different
timé even if the two tracts are sep-
arated. According to another authority,
(Corpus Juris Secundum, Eminent
Domain, Sec. 140, page 982) "To
constitute a unity of property within
the rule, there must be such a connec-
tion or relation of adaptation, con-
venience, and actual and permanent use
as to make the enjoyment of the parcel
taken reasonably and substantially
necessary to the enjoyment of the
parcels left, in the most advantageous
and profitable manner in the business
for which they are used". The court
found that the two tracts here involved
constituted one umt for agricultural,
dairying and cattle-raising purposes.
Both tracts were used for those objects
and the strip 1n question was bought for
the purpose of doing that. The connect-
ing approach was of great convenience
and value for such use.

As to whether or not damages found
by the jury were greatly in excess of
the actual damage, the court did not
consider that it was so excessive as to
call for a reduction, or a reversal and
remand for another jury to pass upon
the question. The State's only witness
testified that the damage should not be
over fifty dollars, which was for the
land actually taken. He said the re-
maining lands had suffered no damage
whatever 1n his judgment.

All of the landowner's witnesses,
however, testified that damages due to
inconvenience caused by construction of
the new road amounted to more than the
$850 awarded in the jury trial. It had
been possible for the owner to cross
over the old road in gomng from one
parcel to the other without difficulty,
since the road-bed was flat to the
natural ground. However, the new road
was some six feet high, and it would be
impossible to cross that road with

cattle, stock, farming equipment and
machinery. In going from his home,
located on the west tract, to the east
tract, the owner had first to travel
south some half mile to get to a cross-
ing of the new road, and then come back
north the same distance to get to the
east tract. In so doing it would be
necessary to go over the land of other
persons. Considering thefact thatthree
juries had passed upon the question of
damages, the court could not say that
the $850 verdict of the jury was the
result of bias or prejudice or against
the overwhelming weight of the eva-
dence. The decision of the lower court
was confirmed. 6

2.0regon The Oregon Supreme Court
recently reversed a judgment of a lower
court, awarding damages to owners of
a tract of land, a part of which was
acquired for construction of the New
Columbia River Highway, ruling that
testimony relating to profits derived
from adjacent lands and those to be
derived from speculative profits had
no bearing on the question of market
value and were not admissible. (State
v. Cerruth et al., 214 P. (2d) 346,
January 30, 1950.)

In the course of the trial in the
circuit court, i1t was brought out that
other land in the vicinity was planted
with celery and lettuce. Several wit-
nesses for the landowners testified
as to the profits derived therefrom.
The Cerruti land, on the other hand,
was planted at the present time in corn.
This, according to the owner, was
because of the fact that when he pur-
chased the land in 1946, i1t was mostly
covered with weeds and Johnson grass,
and the intervening time had been
given over to reconditioning the land
by planting crops which could be cul-
tivated by tractor. This was 1im-
possible to do with lettuce and celery
but corn served the purpose admirably.
Various witnesses for the Cerrutis

6See Memorandum No. 36, May 1950,
Commattee on Land Acquisition and Control
of Highway Access and Adjacent Areas,
Highway Research Correlation Service,
Circular No. 106.




gave testimony, over objections of the
State Highway Commission, as to actual
profits made from lettuce and celery
crops on neighboring parcels of land,
and as to profits that could be made
by cultivating similar land for the
production of these crops.

The Supreme Court found that al-
though the question of whether or not
sych testimony was admissible in a
trial seeking to establish market value
of land to be condemned had never
arisen 1n the State of Oregon, the gen-
eral rule was that evidence of profits
derived from a business conducted on
property was too speculative, uncertain
and remote to be considered as a basis
of computing such value. An exception
to this rule should be made whenever
such profits would be an indication of
value. Thus, according to a well-known
authority (Lewis on Eminent Domain,
Sec. 727) if a city lot was devoted to
gardeming purposes, profits therefrom
might be no indication of value. But if
improved to correspond to its locality
and surroundings, rents derived from it
would be an important factor in determ-
ining its worth. Income over a period
of years from a toll bridge would be
proper evidence. Profits derived from
farming have a bearing on the value of
the farm. Several decisions were cited
where the courts had rendered opinions
following this line of reasoning.

However, although the weight of
authority seemed to support the view
that evidence of profits derived from the
use of agricultural lands was relevant to
the question of market value and there-
fore admissible, this question was not
here involved. No evidence as to
profits which the Cerrutis made from
the cultivation of corn and other crops
was ever ntroduced. Even if such
evidence were admissible, it dad not
follow that the lower court should have
admitted evidence as to profits made by
the owners of other lands or probable
profits from the Cerruti land if planted
in lettuce and celery.

The Supreme Court was of the
opwnion that the admission of such
evidence was 1n error, since the ques-
tion for decision by the jury was the
reasonable market value of the property
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at the time of taking. In the determina-
tion of market value, any use to which
the property might be apphedand all the
uses to which it might be adapted would
be considered, but not profits which
might be realized in the event that the
property in the future should be put to a
particular use. An undetermined
amount of time and money must be ex-
pended before the Cerrutiproperty could
be cultivated in celery and lettuce.
Possible future use and profits in this
particular case were too hypothetical
and speculative to be proper evidence.

The court also found that evidence as
to profits made on adjoining land should
not have been admitted, for the same
reasons. A previous decision (Idaho
Farm Development Co. v. Brackett,
213 P. 696, 699) was quoted to the
effect that although evidence as to
revenue ordinarily derived from land
in the vicimity when used for the same
purpose, i.e., cattle raising, as the
land being taken was admissible,
"under no circumstances would it be
proper to introduce evidence as to
income from other ranches, this being
altogether too remote. "

The judgment of the lower court
was reversed and the case returned
thereto for further proceedings.’

3.Cali1fornia.Ina recent California case,
Holman et al. v. State et al., 217 P.
(2d) 448, Arpril 27, 1950, the District
Court of Appeal, Fourth District, held
that the construction of a dividing strip
in a highway, to increase the safety of
the traveling public, was a proper
exercise of the police power, and that
damages to abutters resulting therefrom
were not compensable.

The complaint in this case was
brought by co-partners 1n the Industrial
Power and Equipment Company, lo-
cated on the southwest corner of the
intersection of U.S. Highway 99 and
First Street, near Bakersfield, (see
Fig. 2). The business carried on by

See Memorandum No. 37, July 1950, Com-
mittee on Land Acqusition and Control of
Highway Access and Adjacent Areas, High-
way Research Correlation Service, Circu-
lar No. 113.
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the owners consisted largely of the
servicing and repair of heavy trucks
and equipment, which business, the
owners declared, was seriously dam-~
aged by the construction of a dividing
strip on U.8. Highway 99. Construc-
tion of the dividing strip made it im-
possible for vehicles traveling in a
northerly direction on U.S. 99 to make
a left turn to enter the property at First
Street since there was no opening at
this point. Owners claimed that they
were entitled to compensation for
damage occasioned by the construction
of a public work or improvement in the
highway nterfering with the access
from their property to the next inter-
secting street in either direction.
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Figure 2.

The State claimed that only "circuity
of travel" or "diversion of traffic'' was
involved and that this was not compen-
sable because no violation of property
rights was wnvolved. Depreciation 1in
value, if any, resulted solely from
traffic regulations under the police
power.

To support their plea for damages,
the landowners cited a number of
previous decisions 1n which damages
had been awarded under what they
considered similar circumstances.
However, the court pointed out that
in each of these previous cases there
was either physical injury to anowner's
property itself, or a physical impair-
ment of access from the property to the
street. In one of these cases, Reardon
v. City and County of San Francisco,
6 P. 317, (1885) for example, the
complaint alleged that the city, in
improving anadjoining street, deposited

certain heavy material 1n a street, and
in consequence the adjoining lot of
plaintiffs was forced upwards, with the
result that the foundations of certain
houses located on plaintiff's lot were
injured.

In another case cited by the com-
plainants, People v. Ricciardi, 144 P.
(2d) 799, (1943) the property owner,
who originally had direct access to the
through traffic on the highway, found
himself abutting on a frontage road
after completion of the improvement.
Additional travel was required to go
from the property in question by means
of the frontage road to the through
traffic lane of the highway.

In the case of Bacich v. Board of
Control, 144 P. (2d) 818, (1943) the
creation of a "cul-de-sac" resulted
from the highway construction and the
property owner found himself with
access at one end only. The court in
that case held that reasonable modes of
egress and ingress embrace access to
the next intersecting street in both
directions. This rule, the present
court held, was not applicable in the
Holman case, since the property owners
still had access to Brundage Lane, the
next intersection to the south and to
First Street on the north, adjoining
their property.

Several previous cases were cited
by the court in holding that the com-
plainants in the present case were not
entitled to compensation for alleged
damages. In Beckham v. City of
Stockton, 149 P. (2d) 296, (1944) for
example, the court had held that mere
inconvenience and circuity of travel
constituted no grounds for the re-
covery of damages; plaintiffs’ ease-
ment could not be held to embrace a
right to pursue the most convenient
course from their properties to such
destination as they might seek to reach.

In Rose v. State of California, 123
P. (2d) 505, (1942) the court stated
that "the damage suffered by plaintiffs
is, as we have seen, an interference
with their right of access. The diver-
sion of traffic is not a proper element
to be considered in computing those
damages inasmuch as a landowner has
no property right in the continuation or




mawtenance of the flow of traffic past
his property. "

In City of Los Angeles v. Geiger,
210 P. (2d) 717, (1949) 1t was held that
"injury to business 1s a detriment to
1ts owner but 1t is not a damage to the
property on which 1t 1s conducted,
hence a property owner is not entitled
to damages for loss of business caused
by improvement or by diversion of
traffic.

None of the cases cited involved
construction of a dividing strip n a
highway, but the principles involved
were equally applicable. As to the
divading strip, the court found that the
construction of such was authorized by
State statutes for the purpose of in-
creasing the safety of the traveling
publiec (Califorma Streets and Highways
Code, Sec. 144.) An exercise of the
police power by the State was here
involved, therefore. Since damages
resulting from the exercise of the police
power are not compensable, the plain-
tiffs 1n this case were not entitled to
damages.

In the Bacich case, cited above, the
court said: "But the traveling of addi-
tional distances occasioned by modern
traffic engineering to make travel more
safe and to adapt the highway system
to the adequate disposal of the increas-
ingly heavy burden of automobile traffic
as, for example, by the construction of
divided highways for various types of
traffic, or the re-routing of traffic by
one-way regulations or the prohibitions
of left-hand turns - is an element of
damage for which the property owner
may not complain in the absence of
arbitrary action. . ."

In the present case, plaintiffs have
free access to the highway, and are 1n
the same position and subject to the
same police power regulations as every
other member of the traveling public.
Because of a police power regulation
for the safety of traffic they are, like
all other travelers, subject to traffic
regulations. Although they are liable
to some circuity of travel in going from
the property in a northerly direction,
they are not inconvenienced whatever
when traveling in a southerly direction
from their property. As stated in the
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Ricciard:r case cited above, the re-
routing or diversion of traffic 1s a
police power regulation and the inci-
dental result of a lawful act, and not the
taking or damaging of a property right.

The right of the State to control
traffic as a safety regulation would be
definitely curtailed if arguments such
as those advanced in the present case
were sustained.

Reservation of Highway Right-of-Way Prior
to Acquisition - A new project was 1ni-
tiated by the committee at the annual
meeting of the Board, dealing with the
reservation of highway right-of-way
prior to acquisition. The object of the
project is to formulate a device or
devices that will assure the availability
when necessary of lands for highway
right-of-way at reasonable cost, after
detailed review of some seven different
practices now used with varying degrees
of success. A plan of execution for this
project wasformulatedby the committee
as follows:

The heed - Circumstances have led high-
way departments to seek ways and
means of reserving lands for highway
purposes prior to their acquisition in
the customary manner. One such
circumstance 1s the lack of available
funds for the advance acquirement of
highway right-of-way because of the
absence of enabling statutory authoraty.
A corollary to this element 1s the
present high cost of the outright acqui-
sition of needed lands.

Legal Limitations on right-of-way
widths are another restricting influence.
The vast amount of effort and expense
incident to the advance planming of
highway improvements will have been
wasted, f, when land acquirement
begins, it 1s prohibitive 1n cost to
acquire the nright-of-way originally
thought feasible. The vast amount of
building construction of all kinds that
is taking place in the areas that are
being contemplated for right-ot-way
is distressing highway management

8See Memorandum No. 41, December 1950,
Committee on Land Acquisition and Control
of Highway Access and Adjacent Areas,
Highway Research Correlation Service,
Circular No. 123.
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because of the obviously adverse effects
it will have on the highway moderniza-
tionprogram. These factors compound-
ed as they are today, spell the need
for using some device that will assure
the availability when necessary of lands
for highway rights-of-way, at reason-
able cost

Because of the critical character
of thisproblem, and because the present
defense emergency probably means
still further deferment of needed high-
way 1mprovements, it 1s important for
the Commattee on Land Acqusition and
Control of Highway Access and Adjacent
Areas of the Highway Research Board
to consider this matter as a subject for
inquiry and research.

There are a number of techmques
that have been used or proposed 1n the
past to achieve the objective sought
Among these are the following:

1. Highway Cevelopment Rights - These
easements, when conveyed to the State
for a price paid the owner, elimnate
the right of the abutter to improve
road margins 1 specified ways incon-
sistent with present or future require-
ments of the highway. They involve
the acquisition by the State of the right
to limit the use of strips of landadjacent
to the highway.

2. Ohio Reservation Agreements - This
mechanism, successfully used i1n Ohio,
involves a species of control of the
type mentioned above. By means of
a highway reservation agreement, the
Ohio Department of Highways acquires
specified rights 1n designated reserved
areas, for a nominal consideration At
some future time, the customary title
for highway purposes will be acquired

3. Marylend Easements -In Maryland,
easements may be acquired under
statutory authority restricting or
controlling any right of the owner
or other person (1) to erect build-
ings or other structures; (2) to con-
struct any private drive or road;
(3) to remove or destroy shrubbery or
trees; (4) to place thereon trash or
unsightly or offensive material; and (5)
to dasplay thereon signs, billboards or
advertisements.

4. UitimateRight-of-Way Wiaths -
Highway development rights, the Ohio
reservation agreements, and the Mary-
land easements referred to above, all
involve the purchase cr condemnation,
for a just compensation, of designated
property rights. There 1s, however, a
type of reservation of future highway

right-of -way that is sanctioned under the
police power, namely the establishment
of ultimate right-of-way widths.

Such authority, of a limited charac-
ter, 18 lodged with the State highway
departments of California and Pennsyl-
vama, though neither department 1is
especially enthusiastic 1n 1its applica-
tion. The techmque i1nvolves the estab-
lishment of ultimate rights-of-way
and the prohibition of the erection of
structures and detrimental uses within
the eventual right-of-way. The essen-
tial features of this planare as follows:
first, the location and design character-
1stics of the proposed highway improve-
ment must have advanced so that right-
of-way needs can be clearly defined;
second, adequate public notice of the
advance reservation plans must be
given; and third, the proposal must be
reasonable.

In other States, as in Connecticut,
Illinois, and Wisconsin, for example,
similar authority is lodged with local
umts of government.

5. Official Map Procedure -This
mechanism, available to local units
1n a number of States, may also assist
n the reservation of needed lands for
highway purposes After a master plan
for a locality or an essential portion of
1t has been perfected, the local planning
agency may prepare and the city council
may adopt an official map for the whole
or any portion of the municipality,
showing accurately at least the locations
of existing public streets. The official
map may also show the lines of streets
on plats or subdivisions that have been
approved by the planning agency, as
well as the lines of officially approved
planned streets. After hearings are
held on the proposed official map and its
approval by the city council, it becomes
binding both upon the public authority
and the private property owners.
Additions and modifications may be
made as necessary, according to an
established legal procedure.

6. Sutdivision Regulation -State
laws generally authorize municipalities
and other local umits of government to
provide for the regulation of lot sizes,
street layouts, the installation of
utilities of all sorts, and the provision
of open spaces and other facilities.
Through the power to approve proposed
subdivision plats, public authority may
seek to provide for the reasonable
reservation of needed streets of appro-
priate width and design.



The State of Wisconsin has recently
obtained legal sanction for the regula-
tion of subdivision plats along State
trunk highways at the State, rather than
at the local level.

7. Zoning -St1ll another planning
device used to assist in the reservation
of rights-of-way ultimately needed for
highway purposes 1s zoning This
mnvolves the adoption of regulations
govermng various kinds of permitted
uses of land and buildings adjacent to
the highway, setback regulations,
minimum size of yards, etc., and the
height, bulk, size and other character-
1stics of structure. Setback authority
may be distinguished from the designa-
tion of ultimate right-of-way widths
though both may be authorized under the
police power.

Administrative Measures - Sometimes
it 1s possible, pursuant to negotiated
understandings, to effect a degree of
desirable control through administrative
measures of highway departments under
their broad authority to construct,
mmprove and maintain highways in the
public 1nterest. Some of these may
involve the application of standards for
private driveways or entrances to high-
ways, by means of a permat system.
Setbacks of limited extent obtained by
voluntary negotiation with property
owners have been made possible 1n some
such nstances.

The Project - These, briefly, are
some of many tools that are now known
to be at least partially helpful in facil-
itating the reservation of highway
rights-of -way ultimately needed The
effectiveness of each 1s circumscribed
by statutory and judicial limitations,
and by the customs and mores of the
localities where they may be apphed.

The purpose of this project 1s to
examine closely the essential and
associated elements of each of these
measures, particularly with reference
to the reservation of future highway
rights-of-way, their advantages and
their shortcomings 1n terms of cost,
ease of application, effectiveness of
result, extent of present usage, etc
It could be the final objective of this
project to select a single measure or
combination of measures, which, {rom
the standpoint of all the varying crite-
ria, appear to fulfill the present need
If an entirely new device seems 1ndi-
cated, its dimensions will be outlined.
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It 1s hoped that substantial progress
can be made on this project during the
year 1951. A progress report will be
submitted for consideration of the
committee at the 1951 annual meeting
of the Board.

The use of one of the techmiques
mentioned above, the official map
procedure, resulted in a rather sig-
nificant court decision 1n recent months,
when a New York court denied a motion
by the City of New York to dismiss a
suit filed by a landowner, who claimed
that refusal to permit building on her
property, included in the city master
plan as a part of a proposed parkway,
prevented her customers from buying
the property.

The State Supreme Court ruled only
on the question of whether or not a cause
of action existed, (Platt v. City of New
York, N.Y.S. (2d) 138, September 26,
1949). Indirectly raised, however, was
the question of the constitutionality of
the statute involved.

Section 28-a of Article 3 of the
General City Law of New York State
provides that:

The planning board (of a city) may
prepare and change, a comprehensive
master plan for the development of the
entire area of the city, which master
plan shall show existing and proposed
streets, bridges and tunnels and the
approaches thereto, viaducts, parks,
public reservations, roadways inparks,
sites for public buildings and struc-
tures, zomng districts . . . and such
other features existing and proposedas
will provide for the 1improvement of the
city and its future growth, protection
and development, and will afford ade-
quate facilities for the public housing,
transportation, distribution, comfort,
convenience, public health, safety and
general welfare of its population.

Section 35 of the same article provides
that:

For the purpose of preserving the
integrity of such official map or plan
no permit shall hereafter be 1ssued for
any building 1n the bed of any street
or highway shown or 1aid out on such map
or plan, provided, however, that if the
land within such mapped street or
highway 1s not yielding a fair return
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on 1ts value to the owner, the board of
appeals or other similar board in any
city which has established such a board
having power to make variances or
exception 1n zoning regulations shall
have power 1n a specific case by the vote
of a majority of its members to grant a
permit for a building 1n such street or
highway which will as little as practi-
cable increase the cost of opening such
street or highway, or tend to cause a
change of such official map or plan,
and such board may impose reason-
able requirements as a condition of
granting such permit, which require-
ments shall inure to the benefit of the
city.

The court, 1n the present case,
made the statement that statutes had
been held unconstitutional when they
prohibited compensation in subsequent
condemnation proceedings for buildings
erected upon land taken for highway
purposes after filing of a map of the
street, citing two previous cases to
substantiate this statement.

The city claimed that the statute here
involved provided a method for obtaining
a building permit and did not prohibit
compensation for buildings so per-
mitted. The land owner had no cause
of action since she had not exhausted
her remedies under the statute.

However, the court stated that the
statute afforded the landowner no
remedy since she claimed that she
derived a major portion of her liveli-
hood from the sale of her real property
and was in no position to submit plans
and apply for a variance. The police
power, the court stated, extended to the
restriction of use of private property
for the public welfare, but when such
restriction became unreasonable it
might amount to confiscation. The
court, therefore, ruled that the land-
owner had a legitimate complaint and
was entitled to take action against the
city.?

Right-of Way Costs and Land Values -Ac-
cording to the latest releases of the
Bureau of Agricultural Economics of
the U.S. Department of Agriculture,
the value of farm real estate increased
seven percent during the period Novem-

9 See Memorandum No. 34, op. cit.

ber 1949 to November 1950, raising the
national index to 179, a new peak. This
is 1n marked contrast to the s1x percent
decrease reported for the period No-
vember 1948 to November 1949. Figure
3 indicates the percentage change for
individual States, which took place
between November 1949 and November
1950. It will be noted that farm values
increased 1n each of the 48 States, re-
flecting the high level of economic
activity as well as rising prices for
farm products generally. Land values
are expected to show continued strength
during the year 1951.

It 1s probable that the six percent
decrease indicated for 1949 and the
seven percent increase registered for
1950 have not had an appreciable effect
on overall right-of-way costs. H,
however, farm values continue to rise
as they have in the past year, they will
undoubtedly be reflected eventually in
land acquisition costs.

CONTROL OF HIGHWAY ACCESS

Authority to Establish Controlled-Access
Highways - Controlled-access highways
are now sanctioned by legislative act
in 30 States, 1° by constitutional pro-
vision in one State, Missouri, and by
judicial decision in an additional State,
Minnesota. Additionally, the Arizona
State Highway Department has been able
to acquire access rights in connecticn
with the Tucson Controlled-Access
Highway, under a provision of law
granting the State Highway Commission
power to exercise complete and ex-
clusive control and jurisdiction of
State highways as it may deem nec-
essary for public safety and conven-
ience. Under this authority, the Com-
mission adopted the following resolu-
tion, covering the Tucson project:

10California, Colorado, Conmnecticut, Dela-
ware, Florida, Georgia, Ilhinois, Indiana,
Kentucky, Louisiana, Maine, Maryland,
Massachusetts, Michigan, New Hampshire,
New Jersey, New Mexico, New York, Ohio,
Oklahoma, Oregon, Pennsylvania, Rhode
Island, Texas, Utah, Virginia, Washington,
West Virginia, Wisconsin, and Wyoming.



The Commission finds, determines
and declares that the public interest
and safety requires that rights of direct
access to, from and across this project
shall be hlmited, as indicated on the
plans . . . The State Engineer 1s hereby
authorized and directed to acquire, by
the exercise of eminent domain, or
otherwise . . . also require the right
of ingress and egress to control and
Lamat the access to said highway
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right of ingress and egress to the high-
way from the abutting properties re-
malnﬂ)g in possession of the Grantor

Although the State of Califorma has
a controlled-access law and has con-
structed hundreds of miles of express-
ways under the authority thus granted
to the State highway authorities, at-
tempts to restrict or limit this authority
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On the basis of this resolution, the
Right-of-Way Division included in the
deed conveying the lands needed for
right-of-way to the State, the following
provision:

It 1s further understood and agreed
the consideration received by the
Grantor ___1s also 1n full payment and
this instrument transfers, assigns and
conveys all permanent impairment or
obstruction of any easements, public
utilities service, right of access or

are not uncommon. One such effort
was made 1n connection with the State's
plan to relocate a portion of State
Route 3, between Roseville and Sacra-
mento, as a freeway. The taxpayers
bringing the suit claimed that such

l18ee Memorandum No. 38, September
1950, Committee on Land Acqusition and
Control of Highway Access and Adjacent
Areas, Highway Research Correlation
Service, Circular No. 116.
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action was invalid because it provided
for a new and different type of State
highway than was intended by the con-
stitutional provision authorizing the
legislature to establish a system of
State highways, and to pass all laws
necessary and proper to construct and
maintain the same. The taxpayers
argued that the statutory provision
giving the highway commission authority
to designate and construct freeways on
"such terms and conditions as 1n its
opinion will best subserve the public
interest, " was an improper delegation
of legislative power to anadministrative
agency. The State's authority to con-
struct the relocated highway as a free-
way was, however, upheld by the court.
This case, Holloway et al, v. Purcell,
217P. (2d) 665, 1s described 1n more
deta1l earlier in this report.

Another California case (City of San
Jose vs. C. H. Purcell, Director of
Public Works of the State of Calxornia,
and G. T. McCoy, State Highway
Engineer, No. 70666 (1948) in the
Superior Court of Santa Clara County)
came before the court when the City of
San Jose requested an injunction re-
straining the State Director of Public
Works and 1its State Highway Engineer
from locating and constructing a section
of State Route 5 through the corporate
limits of the city as a controlled-access
highway. Authority for such action was
based on so-called" imtiative" ordinance
enacted by the electors of the City of
San Jose some eight months after the
City Council of San Jose and the State
Department of Public Works had signed
the agreement required by law for the
construction of a section of State High-
way Route 5 through the corporate
limits of the ciaty.

The so-called "nitiative" ordinance
adopted by the city provided that per-
mission for any highway, thoroughfare
or route of the State of Califorma, not
already completed, to cross any cor-
porate area of the City of San Jose could
not be granted without approval of the
electorate. A further provision of the
ordinance sought to nullify the agree-

128ee Section on Land Acquisition, Sub-
section entitled "Relocation of Highways."

ment entered into by the City Council
with the State, by providing that any
contracts, agreements or resolutions of
the City Council approving any highway
not completed as of the date of adoption
of the ordinance should be made null
and void uponapproval of the ordinance.

The court found that the city failed
for several reasons in its effort to use
its power of the initiative and refer-
endum to nullify the aforementioned
agreement between the City Council and
the State.

First of all, the court said, "a
municipality operating under a charter
is legislatively supreme only with
respect to those matters which are in
essence solely those of 'municipal’
concern, " citing several court decisions
to this effect. The question then was as
to whether or not the construction of a
State highway through a municipality
was merely a matter of local concern
or was of State-wide interest. Plaintiff
called attention to several decisions
wherein the establishing, maintaining,
locating, relocating and vacating of
streets were held to be municipal
affairs, relying on one decision in
particular, City of Los Angeles v.
Central Trust Co., 173 Cal. 323,
wherein it was stated that "the matter
of opening, laying out and :1mprovement
of streets within a city. . . are matters
of much greater concern to its inhab-
itants than to the people of the State at
large and they are clearly municipal
affairs. "

The court, however, cited a more
recent case (Los Angeles Ry Corp.
v. Los Angeles, 16 Cal. (2d) 779) which
recognized the fact that a matter which
might once have been considered of
merely municipal concern could "in
the light of the complexities incident
to State-wide growth, require State-
wide recognition through general legis-
lation and thus cease to be a purely
"municipal affair'' and in turn become a
matter of general or State concern and
therefore the proper subject of general
regulatory laws." In the court's opin-
ion, the proposed freeway was naturally
a matter of local concern, but over and
above the municipal interest was that of
the entire State. The freeway was in



its very essence a matter of general
concern to the people of the State as a
whole, who were potential, and many of
whom would become, users of it as a
segment of a State highway.

The court also brought out the fact
that the California State constitution
established the control of the State
highway system by the State, Section
26 of Article IV providing that "The
legislature shall have power to estab-
lish a system of State highways or to
declare any road a State highway, and
to pass all laws necessary or proper to
construct and maintain them. . ."
Pursuant to this provision the legisla-
ture had enacted the necessary statutes
to provide for the exercise of such
control by the State Highway Commis-
son, including the following section
(No. 111 of the Streets and Highways
Code):

Whenever the natural course of a State
highway passes 1nto or through any caty
and a State highway route through or
around such city 1s not specifically de-
scribed by law, the commission shall
determine the location of the connecting
portion necessary to make the State
highway continuous Such location may
be either through or around such city,
depending upon the commission's
determination as to which location will
be of the greatest benefit to through
traffic upon such State highway.

Statutory law thus definitely em-
powered the State Highway Commission,
to the exclusion of every other agency,
to make the determination which the city
of San Jose had sought to limit and set
aside by the ordinance above referred
to.

In its request for an injunction bar-
ring the State Highway Commission
from proceeding with construction of
the contemplated freeway, the City of
San Jose argued that under provision of
the State's controlled-access law (Sec-
tion 100.2 of the Streets and Highways
Code) such highways were made a
matter of State and local concern. By
eliminating the State-wide aspect and
emphasizing the municipal aspect, the
city contended that the electorate could
annul and nullify the agreements of the
two exclusive contracting parties which
the State Legislature had authorized and
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empowered to act under the provisions
of the controlled-access law, i.e., the
State Highway Commission and the City
Council.

In its argument the City assumed
that "The City of San Jose" and "City
Gouncil" were one and.the same. This
was a false assumption, according to
the court and the case of In re Pfahler,
150 Cal. at p. 81 was cited as follows:
"The common council or other legisla-
tive body and other charter officers do
not constitute 'the city' but are merely
agents or officers of the city." Fur-
thermore, in the present case, the City
Council was not the agent of the city,
buta State agency, deriving its authority
to contract solely from the State, and
in so contracting was wholly independent
of the city. Previous decisions were
also cited wherein official bodies had
been properly held to be and recognized
as State mandatories for the purpose of
administering or executing matters
which although affecting municipal areas
were nevertheless so extensive in scope
and character as to constitute matters
of more than mere local concern.

In enacting the California controlled-
access law, the legislature, recogniz-
ing that the construction of this type of
highway would ordinarily involve cur-
tailment of some of the ordinary and
important incidents of the ownership of
land, had deemed it expedient and fair
to set up an empowered contracting
entity to act in conjunction with the
State, the "City Council" of the mu-
nicipality involved. Such an agency
would afford to the city and to the prop-
erty owners a not unsympathetic or
antagonistic contracting agency before
which the claims and interests of both.
the city and the property owners might
be urged, with reasonable assurance,
that they would receive fair consider-
ation. Plaintiff argued that such action
had the effect of recognition by the
legislature that the "City'" had exclu-
sive control over city streets, and that
the State, except by agreement with the
city was powerless to act. In other
words, plaintiff believed that if the
State actually had authority to close or
intercept city streets in the process of
constructing a freeway, Section 100. 2
would not have been included in the law.
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The court believed that the legislature
was not obliged to provide such a con-
tracting agency, since, as earlier
pointed out, its powers with regard to
highway legislation under the State
constitution were plenary. Further-
more, adequate remedies at law and in
equity always exist in favor of an
aggrieved party where the action of an
official body or officer is arbitrary,
capricious or fraudulent.

The court stated that plamntiff did
not take into consideration the fact that
the city streets included in the freeway
were no longer merely "city streets"
but were part of the State highway
system, and no longer subject solely
to municipal control. Plaintiff appear-
ed to consider that “freeways' were not
"State highways" for the reason that
they had been given a certain status
through legislative action which differ-
entiated them from other ''State high-
ways" i.e., the legislature had pre-
scribed for an "agreement" by a local
body in the case of a "freeway”. But
the streets here involved were a part
of the previously located State highway
system and did not lose their status
as such because of their construction as
a "freeway". "All 'freeways' so lo-
cated are 'State highways', but not all
State highways are 'freeways’."

In addition, the court found nothing
in the statutes relating to location or
construction of "freeways" within
municipalities which rendered them
subject to the municipal control of the
city or to restriction by or through
legislative action on its part.

Finally, the court declared that the
initiative ordinance was invalid because
it was in direct violation of the pro-
visions of the State and Federal consti-
tutions which prohibited the passage of
any law impairing the obligations of
contracts. The plaintiff's defense
against this charge was to the effect
that the contract was void for want of
mutuality. The court found no evidence
that this was true. Itdid find that under
the contract, the S8tate, without any
expense to the City of San Jose, would
k2 reqiired to make several definite
improvements in connection with con-
struction of the freeway which would
benefit the city, such as providine and

paying for street connections. The
court found this alone sufficient con-
sideration for the contract, quoting
from Brownfield v. McFadden, 21
C.A. (2d) 208 to the effect that "a
contract is supported by a sufficient
consideration if there 1s some benefit
to the promisor or detriment to the
promisee regardless of the amount of
the benefit or detriment. "

On the basis of the arguments set
forth above, and others, the court found
the ordinance enacted by the city wholly
invalid, sustaining the State's objections
to the issuance of the injunction re-
quested by the city. The decision was
not appealed!3

Urban Redevelopment and Expressway Plan-
ning - In planning for expressways in
urban areas, it is essential that some
form of liaison be established between
those in charge of the highway program
and those in charge of urban redevel-
opment projects in order that the two
types of improvement may supplement
rather than interfere with one another.
This need was augmented by the pro-
visions of Title I of the Housing Act of
1949, extending Federal financial as-
sistance to slum clearance or redevel-
opment projects. Included in the pro-
visions of the Housing Act was the
requirement that plans for slum clear-
ance and urban redevelopment must
conform to a general plan for the
development of the locality as a whole,
indicating the relationship to definite
local objectives as to appropriate land
uses and improved traffic, public
transportation, etc.

Because the Housing Act further
provides that the administrator of the
slum clearance program shall take such
steps as he deemed necessary to assure
consistency between the redevelopment
plan and any highways receiving finan-
cial assistance from the Department of
Commerce, it was thought appropriate
to have Mr. Carl Feiss, Chief, Com~
munity Planning and Development

138¢e Memorandum No. 40, October 1950,
Committee on Land Acquisition and Control
of Highway Access and Adjacent Areas,
Highway Research Correlation S8ervice,
Circular No. 119.



Branch of the Division of Slum Clear-
ance and Urban Redevelopment of the
Housing and Home Finance Agency,
give the Committee his views on how
admimistrators of highway and slum
clearance projects can best coordinate
their activities. Mr. Feiss' paper, "Ur-
ban Redevelopment and Highway Plan-
ning," is reproduced in this bulletin.

Access Rights on New Highways - A con-
troversial question, in connection
with the construction of expressways on
new locations, 1s that of whether or not
access rights inhere in the owners of
property abutting on the new location,
and must therefore be acquired in the
same manner as 1S done when existing
highways are converted to controlled-
access facilities. Indivadual cases have
heretofore been adjudicated by the
courts. However, after some study
of the problem, Mr. J. B. Hutton, Jr.,
Attorney, Bureau of Public Roads,
has come to the conclusion that a
restricted dedication of land for use
for expressways may afford the needed
legal instrumentality to control or
deny access to such facilities, 1n
which case the State would not be liable
for damages for the denial of access.
Mr. Hutton addressed a session of the
committee at the annual meeting of the
Board on this subject, and a copy of
the brief which he has prepared, "Re-
stricted Dedication of Rights-of-Way
for New Expressways or other Limited
Access Facilities,” is reproduced in
this volume.

Effect of Expressways on Adjoining Lands -
The committee's project, consisting of
an economic study of the effect of the
Shirley Memorial Highway in Virgima
on land use and land values has made
some progress during the year. Pri-
marily, the purpose of the study 1s to
develop a technique which will be use-
able, with modifications, for similar
studies by State and local governmental
agencies. A preliminary method was
developed in a test area, which has
provenadaptable when applied to another
test area. Further efforts to improve
this technique are bemg made. The
need for projects of this type continues.

The California Division of Highways
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is continuously carrying on studies on
the effects of expressways on adjacent
property, publishing reports of their
findings as soon as available. During
1950, two new studies were completed
and published in "California Highways
and Public Works." The first of these,
"Freeway Ups Business, North Sacra-
mento Shows Growth," by W. Stanley
Young, was published in the January-
February issue. The second, "Auburn
Study, Economic Survey of Placer
County Freeway Shows Business Bene-
fits," by the same author, appeared in
the May-June issue.

Studies of this type are also being
carried on in Texas in connection with
the Gulf Freeway in Houston. Many
more are needed. If it can be demon-
strated, as has been done in California,
that expressways have a beneficial
effect on land values and the community
at large the task of "selling” this type
of highway to the public will be much
less formidable.

CONTROL OF THE ROADSIDE

Legislative and Administrative Controls -
Although the need for control of the
roadside 1s obvious to those concerned
with the efficient operation of the high-
way, legislation providing for such
control is difficult to obtain, due, 1in
great part, to the efforts of a small but
potent group of property owners and
other interested parties who seek to
exploit the roadside for their own
selfish interests. In many cases,
these interests have been able to fore-
stall the enactment of legislation pro-
viding for any reasonable control of
the roadside. At least two States and
the Territory of Alaska, however, have
succeeded 1n obtaining corrective leg-
islation in recent legislative sessions.

1. Alaska - Chapter 59 of the Laws
of 1949 enacted by the Legislature of
the Territory of Alaska has for its
purpose protection of traffic on the
Territory's highways from obstructive
outdoor advertising and the preservation
of scenic beauty that might be impaired
by such advertising. Section 2 of the
act defines "outdoor advertising” as
follows:
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Section 2. DEFINITION. The term
"outdoor advertising" as used 1n this
Act, shall include all commercial
advertising so displayed as to attract
the attention of persons on any public
highway or while 1n a vehicle of a com-
mon carrier, or in any station, public
building, park or other public place,
whether such advertising be by means
of printing, writing, pamnting, pictures,
or a combination thereof, and whatever
be the means of display, except that it
shall not include advertising located
within incorporated towns nor upon
private property in rural areas and re-
lating exclusively to the business con-
ducted on such property or the sale or
rental thereof, or directional signs on
the public domain pertaimng to and
within 2500 ft. of such rural businesses

Section 3 prohibits all outdoor adver-
tismng as defined in Section 2, except
political advertising material. Section
4 provides for penalties for violators
ranging from a $50 mimmum to a $500
rmaximum.

Alaska seems to have been very
farsighted in enacting a law of this type
while there still are comparatively few
improved highways, and unsightly
billboards have not yet had a chance to
reduce the effectiveness of the highways
or mar the scenic beauties.4

2. kisconsin - Two new sections
were added to the Wisconsin State
statutes by the 1949 legislature, as a
result of the Governor's Highway Safety
Conference held the year before. Each
of these new sections has for itspurpose
the control of roadside development in
the nterest of safety of the traveling
public.

Section 1 of Chapter 138, Laws of
1949, specifies thatall land subdivisions
provided for under Chapter 236.03 of
the Wisconsin Statutes shall be so
designed as to provide for the safety of
entrance upon and departure from the
abutting highways or streets and for the
preservation of the public interest and
public investment in such highways or
streets, insofar as such provisions
are reasonable under the particular
circumstances.

Section 2 provides for addition of a
new section (j) to Chapter 236. 06 (1) of
the State statutes. Under the new
section, no plat for lands abutting on a

State trunk highway shall oe valid or
entitled to be recorded until 1t has been
submitted to and approved by the State
Highway Commission. However, 1n
counties having a county planning board
or department employing permanently
at least one registered civil engineer,
plats are to be approved by such board
rather than by the State Highway Com-
massion. 15

3. WNew Jersey - A 1950 revision of
the New Jersey Turnpike Authority Act
of 1948 carries over a clause included
in the original act implementing a pro-
vision of the revised constitution adopt-
ed by the State in 1947. The section of
the toll road act referred to, (Section 5,
Subsection (j), Public Law 1948, Chap-
ter 454) provides that the turnpike
authority may acquire by purchase or
otherwise ""any fee simple absolute in,
easements upon, or the benefit of
restrictions upon, abutting property to
preserve and protect turnpike projects. "
This 1s apparently the first instance 1n
which the constitutional provision
(Article IV, Section 6, Subsection 3,
cited 1n Highway Research Correlation
Service Memorandum No. 15, December
1949) has been made available for use
by statutory enactment. Its value, asa
means of securing adequate protection
for the public highways in the State
seems 1ndisputable. It 1s hoped that in
the near future, other New Jersey
highways may have the benefit of legis-
lation similar to that enacted in the case
of turnpikes.16

Roaaside Protection 1n Oregon -The State
of Oregon has made a determined effort
through the years to control its road-
sides by legal and administrative meth-
ods, and has been quite successful, due
1n large part to the efforts of citizen
groups interested in preserving the
natural beauties of the State. Mr. J.
M. Devers, Chief Counsel of the Oregon
State Highway Commission, presented
a comprehensive report on the various
mechanisms his State is authorized to

14 8ee Memorandum No. 35, op. cit.
158ee Memorandum No. 33, op. cat.

16 g§ee Memorandum No. 35, op. et



use to maintain control of the road-
side, at a session of the committee
during the annual meeting of the Board.
The full text of his paper, "Legal and
Administrative Control of the Roadside
mn Oregon", appears in this volume.

Roadside Surveys -The analysis of road-
side surveys advanced significantly
during 1950 in at least two States,
Michigan and Minnesota, through the
mechanism of the State-wide highway
planning survey. A progress report of
the Minnesota survey was presented to
the committee at the annual meeting of
the Board by Mr. O. L. Kipp, Assist-
ant Commissioner and Chief Engineer
of the Minnesota Department of High-
ways. The report disclosed that on the
510-mile test project, accident rates
for all types of intersections were from
two to three times greater where bill-
boards were present than where they
were absent. The accident rate for
road sections having roadside com-
mercial activities was more than two
and one-half times that of sections
without such developments. Mr. Kipp's
report entitled "The Minnesota Road-
side Survey" 1s included in full in this
bulletin.

Voluntary Cooperation Flan - In recent
years, many an attempt to provide for
regulation or control of outdoor adver-
tising by appropriate legislation in the
various States has been forestalled by
pleas f{rom the billboard industry for
at least a trial period of voluntary co-
operation, before more stringent meth-~
ods are adopted. These so-called
voluntary cooperation associations thus
formed consist of representation from
State highway department, garden
clubs, roadside councils, operators of
roadside industries, such as motels,
service stations, etc., as well as the
outdoor advertising interests. Whether
or not any real control of the roadside
is effectuated by these cooperative
ventures 1s a question on which very
little agreement can be found, repre-
sentatives of roadside councils and
other citizen groups contending that
these plans are proposed merely as a
means of stalling off appropriate leg-
islation, while representatives of the
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outdoor advertising industry claim that
they are not given sufficient cooperation
to prove what they can do. In the
meantime, a moratorium on legislation
providing for really adequate control is
usually declared. Progress to date
achieved by these voluntary groups has
been negligible.

Because of this continuing contro-
versy, it was thought appropriate to
have Mr. Lloyd V. Sawyer, Secretary
of the New Hampshire Voluntary Road-
side Improvement Association, present
a report to the committee at the annual
meeting of the board, outlining what his
Association hopes to accomplish in the
future and just what had been accom-
plished to date. Mr. Sawyer's report
is included in this bulletin. Because of
the somewhat heated discussion which
took place after this presentation, it
was thought pertinent to include a short
summary of the questions asked and
Mr. Sawyer's replies.

PARKING

Provision for Off-Street Parking Facil -
tt1es ~Two outstanding court decisions
were handed down by the courts during
1950, in which the acquisition of land
for public parking facilities was held to
be a public purpose, the courts in each
case declaring that the fact that inci-
dental benefits toprivate property might
result did not alter the public character
of the use.

1. Virginia - Under a decision
handed down on January 16, 1950, by
the Virgimia Supreme Court of Appeals,
the City of Richmond may properly
acquire land for off-street parking
facilities under authority granted by
State statute. Additionally, the court
upheld the constitutionality of a section
of the city's charter, authorizing a
"quick-taking' method of acquiring land.
(City of Richmond et al. v. Dervishian
etal., 578.W. (2d) 120)

In August of 1948, the City Council
of Richmond adopted a resolution, as
authorized by Section 22(b) of its char-
ter, to institute condemnation pro-
ceedings to acquire property to be used
for parking or storage of vehicles by
the public. The sum of $275,000 was
appropriated for payment for the land.
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Subsequently, a Mrs. Mary Dervishian,
owner of a parcel of property involved
in the State's plans, appealed to the
Hustings Court of the City of Richmond
for an injunction against the city to
prevent the contemplated action.

Mrs. Dervishian claimed that the
purpose for which the city was taking
her property was not a public one, and
furthermore that Section 22(b) was
unconstitutional in thdt it provided for
a taking of property without due process
of law. Other property owners involved
later joined Mrs. Dervishian in her
complaint. An injunction was obtained
from the court restraining the city from
instituting condemnation proceedings
with respect to their properties.

In its opinion, the lower court stated
that although the purpose for which the
property was being taken was a public
one, the pertinent section of the ordi-
nance was unconstitutional and void for
the reasons stated by the complainants.
The city was permanently restrained
from carrying out its plan for estab-
lishing off-street parking facilities in
this area.

The Supreme Court of Appeals of
Virgimia, where the case was taken by
the city, concurred in the opinion of the
lower court that the purpose for which
the land was to be taken was a public
one, and further declared that the
section of the charter under which the
city was proceeding was constitutional.
However, the high court did find that
the property to be taken was not ade-
quately described in the resolution
which merely stated that the property
was in the block bounded by Marshall,
Clay, Seventh and Eighth Streets. The
court also felt that the individual own-
ers were entitled to know at the outset
what amount the city considered ade-
quate compensation for each separate
parcel of property. The city was there-
fore restrained from proceeding under
the present resolution without prej-
udice to the right of the city council to
adopt a proper resolution or ordinance,
including an adequate description of the
individual parcels and setting forth the
amount of compensation to be paid each
owner.

Regarding the question of whether or
not the purpose for which the land was

being acquired in this case was a public
one, the high court quoted the statutory
provision under which the City of Rich-
mond was authorized to acquire and
maintain property for public uses, as
follows:

To acqure places for the parking or
storage of vehicles by the public, which
shall include but shall not be limited to
parking lots, garages, buildings and
other land, structures, equipment and
facilities, when in the opmon of the
council they are necessary to relieve
congestion 1n the use of streets and to
reduce hazards incident to such use, to
operate and maintain such places, to
authorize or permt others to use,
operate or mawmntain such places upon
such termsand conditions as the council
may prescribe; to charge or authorize
the charging of compensation for the
parking or storage of vehicles at or in
such places; and to accept donations of
money or other property or the right to
use such property from others to aid in
whole or in part n the acqusition,
maintenance and operation of such
places

This the court considered an express
declaration by the General Assembly
that the contemplated use was a public
one. Furthermore, since a city may
acquire land adjacent to a street or
highway to provide parking space for
vehicles and to facilitate the flow of
traffic thereon, the court found no
reason why it should not provide such
parking space away from the street.
The purpose was the same and was a
public one 1in either instance. The
proper regulation of traffic in the
interest and safety of the public may
require that vehicles be parked off the
street in locations set aside for this
purpose rather than in the streets
themselves. The acquisition by the
city of the necessary property to pro-
vide such parking areas is a proper
incident to its right and duty to regulate
the use of its streets, and the use of
the property for such purposes 1s a
public one. Several previous deci-
sions in Virginia and in other States
were cited by the court to substantiate
its opinion.

A minor point brought out by the
property owners to the effect that the
parking lot would primarily benefit
two near-by department stores the
court disposed of as beside the point.



Incidental benefits to private property
in the vicinity do not alter the public
character of the use.

The high court disagreed with the
lower court in the latter's opinion that
Section 22(b) of the city charter was
unconstitutional. This section provides
for a so-called "quick-taking" method
of acquiring land for public purposes
by the city, under the provisions of an
act of the General Assembly (Acts of
1942, Chapter 252, pp. 372, 373, 374)
amending Section 22 of the city charter.
Section 22 (a) of this act provides for
acquisition of land by eminent domain
proceedings under the general laws.

Under the '"quick-taking" method,
the city may, after adoption of an
ordinance or resolution, file a petition
in the office of the clerk of court,
signed by the mayor and setting forth
the interest or estate to be taken and
the purpose for which the property or
interest is wanted. Section 22 (b) also
providesfor filing of aplat and descrip-
tion of the property. Funds covering
the estimated cost of the property or
damage thereto are to be deposited to
the credit of the court. Title to the
property or interest therein then vests
in the city, and the city may take pos-
session of the property for its uses and
purposes. Section 22 (b) also provides
for proper notice to affected persons.
I the city and the property owner agree
as to compensation, a written agree-
ment to this effect may be filed in the
clerk's office and the funds on deposit
distributed accordingly. If no agree-
ment can be reached, either the prop-
erty owner or the city may apply to the
court for appointment of condemnation
commissioners. Funds to cover addi-
tional amounts which may be awarded
by the commissioners must also be
deposited by the city.

The lower court found this quick-tak-
ing method unconstitutional because 1t
provided a method whereby the -city
might acquire an indefeasible title to
and possession of the owner's property
prior to notice to him, and i1n advance
of a hearing on its right to do so. The
Supreme Court of Appeals, however,
stated that the U.S. Supreme Court had
held that the requirements of due proc-
ess did not inhibit the sovereign from
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taking physical possession of private
property for public use in a condemna-
tion proceeding prior to notice to the
owner and in advance of a judicial
determination of the validity of such
taking. In one case, Bragg v. Weaver,
251 U.S. 57, (1919) the court upheld
the validity of a similar law of the
State of Virgimia, stating that since the
taking was fora public use and adequate
provision was made for a judicial de-
termunation of the amount of just com-
pensation due the property owners, the
requirements of the due process clause
of the 14th amendment had been met
although under the statute the contem-
plated hearing was to be instituted and
conducted subsequent to the taking.

In another decision, Bailey v.
Anderson, 326 U.S. 203, (1945) the
U.S. Supreme Court held that a Vir-
ginia law authorizing the State Highway
Commissioner to take immediate pos-
session of property necessary for high-
way purposes and 'within sixty days
after the completion of the construction
of such highways," to institute con-
demnation proceedings to acquire title
to property so taken, did not violate the
due process clause. The court also
referred to decisions upholding the
validity of the Federal Declaration of
Taking Act of 1931, upon which the
Virginia law here under discussion was
said to have been modeled.

Another point brought out in the
landowners' bill of complaint was that
the city had made no bona fide effort
to acquire the property by purchase in
accordance with the Virgiwnia Code,
Section 4363. The lower court and the
high court agreed that there was no
merit in this contention because an
attempt to reach agreement with the
owner for purchase of land is nota
condition precedent to the institution
of condemnation proceedings unless
required by constitutional or statutory
provision. Since there 1s no constitu-
tional provision to this effect in Vir-
ginia, the matter was entirely gov-
erned by statute. The statute in ques-
tion did not require such action.

Under the ruling of the Supreme
Court of Appeals the city was restramn-
ed from continuing pursuant to the
present resolution only because of the
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omission of descriptions of the indi-
vidual pieces of property and the es-
timated compensationfor eachparcel.!”

2. Illinois -On September 21, 1950,
the Illinois Supreme Court handed down
a decision upholding the constitution~
ality of an Illinois statute authorizing
munmcipalities to provide off-street
parkingfacilities. In the same decision,
the court upheld the validity of an
ordinance adopted by the City of Kan-
kakee pursuant to the statute. (Poole
et at. v. City of Kankakee et al., 94
N.W. (2d) 416.)

The case came before the court as a
result of a complaint by several citi-
zens of the City of Kankakee who sought
to enjoin the city from acting under the
provisions of an ordinance adopted by
the city for the purpose of acquiring
land to be used for the operation of
off -street vehicle parking lots in the
business section of the city.

The State statute under question
authorizes municipalities to acquire,
own, construct, equip, manage, con-
trol, erect, improve, extend, maintain,
and operate motor vehicle parking
facilities. Land may be acquired by
eminent domain. Bonds may be issued
to pay for the purchase, such bonds to
be payable only from the proceeds of
operation of "any or all” of the city's
parking facilities. Corporate author-
1ties are to establish fees, if bonds are
1ssued, sufficient to defray the cost of
operationand maintenance plus payment
of principal and interest on the bonds.
Municipalities may lease facilities to
the highest bidder and may make rea-
sonable rules regarding the use, man-
agement and control of the parking
facilities. (Illinois Rev. Stat. 1949,
Chapter 24, Art. 52.1-1 to 52.1-10)

The complaint attacked the constitu-
tionality of the statute primarily on the
ground that it authorized a taking of
property for a private use in violation
of the State constitution, offering the
following arguments to substantiate
thear contention:

1. The act benefits individuals
rather than the community.

2. The act is private because it
allows a community to go into business

17 see Memorandum No. 36, op. cit.

in direct competition with private
citizens.

3. The power to lease the parking
facilities manifests a private purpose.

The validity of the Kankakee ordi-
nance was attacked on the following
ground among others:

1. No necessity for the parking
facilities could be shown to exist.

2. The ordinance exceeded the
authority granted under the parking act
in that it permitted the use of income
from parking meters already installed
as security for the bonds to be issued
for the purpose of acquiring land for
off -street parking facilities.

3. The pledge of revenues from
existing meters was invalid because the
city wouldbe deprived of the use of such
revenue for other purposes.

4. The ordinance was revenue pro-
ducing rather than regulatory.

In determinming whether the acquisi-
tion of land for off-street parking fa-
cilities, as authorized by the Parking
Act, was a public purpose, the court
relied on criteria previously establish-
ed by the court and condensed mn the
case of People ex rel. Tuohy v. City of
Chicago, 68 N.E. (2d) 761, (1946) as
follows: (1) that it affect a community
as distinguished from an individual;
(2) that the law control the use to be
made of the property; (3) that the title
so taken be not invested in a person
or corporation as a private property to
be used and controlled as private
property; and (4) that the public reap
the benefit of public possessionand use,
and that no one exercise control except
the municipality. The court found that
the act under question met these qualif-
1cations. Furthermore, regulation of
streets and traffic is in the interest of
public health, safety,welfare, conven-
jence, and necessity, and thus for a
public purpose. In a previous case,
City of Bloomington v. Wirrick, 45
N.E. (2d) 852 (1942), it was held that
the appropriation of a part of the street
on which parking meters were placed
was a public use because it was inci-
dental to the regulation of traffic on the
streets. Likewise, it seemed unques-
tioned that cities had authority to
condemn property adjacent to an existing
street for the purpose of widening it to



accommodate the parking of vehicles
and to facilitate the flow of traffic as
well. The acqusition of property for
off -street parking wouldalso bea public
purpose.

That the Parking Act benefited the
community as well as the individual
was manifest in the court's opinion.
Traffic congestion strangulates move-
ment and business, affects the safety
of those who use the streets, and also
affects the value and protection of
adjacent properties. The economic
effect of traffic strangulation has been
reflected in slumping values of business
real estate and a proportionate decline
1n local tax income. The provision of
off -street parking facilities might well
be included in the effort to alleviate
traffic congestion and is definitely a
step toward meeting the public need.

In answer to the argument that the
use 1s private because it enables a
municipal corporation to enter into
business in direct competition with
individuals now operating parking lots
was answered by the court with a quo-
tation from a previous case (People ex
rel. Curren v. Wood, 62 N.E. (2d)
809, 813) (1945) regarding municipally
owned airports: '"The power to operate
an airport 1s vested in the airport
authority on the theory that such opera-
tion is necessary for public safety in
aviation . . . The fact that private air-
ports may and do exist does not pre-
vent operation and supervision of a
public airport, any more than the
ownership and operation of a private
road prevents operation, supervision
and control of the public highways of
the State.”” This the court found to
apply also to the contention made here.

The final argument advanced, to the
effect that the authority given the mu-
nicipality to lease the parking facilities,
imputed a private purpose to the act,
the court found equally untenable.
Previous court decisions had held that
a city might lease property it owned
when empowered to do so by statute.
It had also been held in previous deci-
sions that powers to contract for the
use, and to fix fees and rentals were
not inconsistent with the public charac-
ter of mumcipally owned lands. The
fact that the lessee might gain some
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private benefit from operation of a
parking facility did not alter the public
nature of the act, such benefits being
incidental to the public purpose of the
statute.

The court next considered the argu-
ments of the complainants as to the
validity of the Kankakee ordinance,
considering first the matter of whether
a necessity exasted for the taking of
land for parking facilities. An unbro-
ken line of decisions, according to the
court, had held that where the right to
condemn existed, and the property was
subject to the exercise of the right of
emment domain, and was being con-
demned for a public use, and the right
to condemn was not being abused,
courts could not deny the right to con-
demn on the ground that the exercise
of the power 1s unnecessary or not
expedient, as the determination of that
question devolves upon the legislative
branch of the government and 1s a
question which the judicial branch of
the government cannot determine.

The provision of the ordinance to
the effect that revenue from existing
parking meters might be utilized to
retire bonds issued for the purchase of
land for off-street parking facilities
was questioned on the ground that the
act itself did not authorize such action.
The court held that although the act
itself authorized the acquisition of
sites, buildings and facilities, and the
pledging of the revenues thereof, this
was considered to be merely a grant
of power rather than a limitation.
Another section of the act provided
that bonds issued by a municipality
pursuant to the act were to be payable
solely and only from revenues derived
from the operation of any or all of its
parking facilities, to be secured by a
pledge of revenues of any or all of its
parking facilities. Still another section
authorized the municipality to issue
bonds or borrow money for the purpose
of acquiring, completing, erecting,
constructing, equippmng, 1improving,
extending, maintaining or operating any
or all of its parking facilities. To say
that the parking system should be bro-
ken down into 1solated parts for financ-
ing and disposal of revenue would be
inconsistent with the public purpose of



the act, the orderly control and regula-
tion of traffic.

In advancing the theory that under the
ordinance the City of Kankakee would
be deprived of the use of revenue from
existing meters for other purposes,
complainants relied on former court
decisions wheremn it was held that the
mortgage of existing property and in-
come created a debt which put the
cities there involved beyond their con-
stitutional debt limit. Later decisions,
however, held that where no property
of a city was pledged to secure payment
of an indebtedness, 1t did not violate the
constitutional debt limitation to pledge
revenues both from the facility being
extended and from the extension. Since
no attempt was here being made to
pledge or mortgage any city property,
pledge of income from existing facil-
ities did not render the ordinance
invalid

The final attack on the validity of the
ordinance, that it was revenue produc-
ing rather than regulatory, was based
on a section providing that one half of
all money remaining after bond pay-
ments and repairs were provided for
might be transferred to the general
purpose corporate fund, to be used
only for the repair and maintenance of
streets and the regulation and control of
traffic on said streets. Since no ordi-
nance fixing rates for the use of the
facilities had yet been adopted at the
time of the court's decision, there
could be no sound basis for knowing
whether the fee charged would bear a
reasonable relation to the burden that
the ordinance and the Parking Act cast
upon the city. The fact that the ordi-
nance made no provision for what might
occur after all bonds were retired, at
which time revenues might be far in
excess of the cost of regulation and
maintenance of the parking facilities,
could not render the ordinance perma-
nently invalid, since the law provided
ample remedy for correction of such a
situation either by the city council or by
the courts on proper complaints.

Use of Parking Meter Revenues -Although
the statutes of 14 States19 and the

18 See Memorandum No. 41, op cit.

District of Columbia specifically au-
thorize or require that net parking
meter revenues (i.e., gross revenues
less the cost of amortization, mainte-
nance, administration, enforcement,
etc. ) be applied to the provision of off-
street parking facilities, California is
probably the first State where author-
1zation to pledge such revenues for this
purpose has been written into the State
constitution.

On June 6, 1950, the California
electorate approved a constitutional
amendment permitting parking meter
revenues to be pledged for the payment
of revenue bonds issued to construct
off-street parking facilities. The
amendment does not make such pro-
cedure obligatory; it merely permts
the pledging of revenues by local offi-
cials when it 1s considered desirable to
do so.

Legislation previously adopted per-
mitted use of current parking meter
revenues for parking facilities but did
not permit the pledging of future rev-
enues from this source for that purpose.
The constitutional amendment will
facilitate the development of long-range
parking programs.

The amendment as adopted, reads as
follows:

Whenever under the laws of this
State or under its charter any city,
county, city and county, parking author-
ity, district or other public body 1s
authorized to acquire or construct
public parking lots, garages, or other
automotive parking facilities, and for
the payment of the cost of any thereof,
to 1ssue any bonds or other securities
payable 1n whole or in part from rev-
enues of any such parking facilities,
such public body, and any other public
body withinthe territorial area of which
such public parking facilities are or
will be situated, 1s also authorized to
pledge, place a charge upon, or other-
wise make available, as additional
security for the payment of such se-
curities, any or all revenues from any
or all street parking meters then owned
or controlled or to be acquired or con-
trolled by 1t. 20

19Arkansas, California, Connecticut,
Florida, Illinois, Iowa, Kansas, Maine,
Massachusetts, New Hampshire, North
Carolina, Oregon, South Dakota, and
Wisconsin



Parking-2oning Stuay -During the year,
the committee's study on parking facil-
ities through zoning was published by
the Board as Bulletin No. 24, entitled
"Requirements for Off-Street Automo-
bile Parking Facilities in Zoning or
Other Local Ordinances.” The study
was published in two sections: Section
1 consisting of an analysis of local laws
requiring provision of off-street park-
ing facilities in connection with various
property uses, a model ordinance for-
mulated by the committee, and a dis-
cussion of the economic and adminis-
trative aspects. Section 2 contains
Appendix C, consisting of tables de-
scribing the most important provisions
of each of the 155 local ordinances
discussed 1n Section 1.

In connection with the use of the
zoning device as an aid in resolving
parking difficulties, 1t is interesting
to note that a provision of the zonming
ordinance of the City of East Lansing,
Michigan, has been declared uncon-
stitutional, because no standards were
established therein to guide the building
inspector in determining whether or not
sufficient parking space had been pro-
vided for in connection with approval of
applications for building permuts. The
provision which the Circuit Court of
Ingham County declared invalid, read
as follows:

Facilities for adequate off-street
parking space shall be estimated and
determined by the building inspector,
who shall use his best judgment in
estimating the amount of parking space
required in each individual case and
such determination shall be subject to
appeal to the Board of Appeals.

The decision in this case (Irene E.
Spencer vs. George E. Snyder, East
Lansing Building Inspector, Docket No.
1533, October 1949) was handed down
as a result of an action to compel the
building inspector to issue a building
permit. The judge, in his opimon,
stated that ordinances of this kind are
usually considered invahid unless stand-
ards for the guidance of the official
passing upon applications for permits
are included. No such standard was
here set up, but the building inspector

20 See Memorandum No. 40, op. cit.
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contended that an exception should be
made in this case because the public's
interest was involved - that the rule
should be relaxed and the provision
conferring discretionary power sus-
tained. Defendant cited several cases
to support his contention. The judge,
however, stated that although a public
interest was involved 1n the case cited,
it was not for this reason alone that the
rule was relaxed. In each case, the
subject matter appeared to be one im-
pelling a less rigid construction to
effectively protect the public. No
reason appeared to be indicated in the
present case to justify an exception to
the rule.

The judge considered that the build-
ing inspector was vested with arbitrary
powers under the ordinance. He might
establish his own standards and vary
them as to each applicant. Even though
the inspector's conduct was subject to
review by the Board of Appeals, stand-
ards should be included in the ordi-
nance for his gmdance. The building
inspector was therefore _ordered to
issue the building permit.

Truck Loading and Unloading Investigation -
This 1s a companion study to the park-
ing-zonng study. The basic data relat-
ing to requirements for truck loading
and unloading facilities as contained in
local ordinances were compiled some
time ago, but the committee has sought
additionally to formulate legislative
suggestions for the use of municipal-
ithes desiring to enact appropriate
legislation. This has not been an easy
task, especially since scientifically-
derived standards, relating truck load-
ing and unloading requirements to the
various commercial and industrial
uses, are utterly lacking. Moreover,
such factors as size of vehicle, ware-
housing facilities, the efficiency of
loading and unloading operations, etc.,
further complicate a determination of
reasonable requrements. The com-
mittee 1s presently investigating all of
these matters, and will finally report
the findings during 1951.

Parkiny Legislation Stuay -Work on re-

21 See Memorandum No. 38, op cit.
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vision of Highway Research Board
Bulletin No. 2, Revised, entitled "An
Analysis of State Enabling Legislation
Dealing with Automobile Parking Fa-
cilities," 1947, and Bulletin No. 7
entitled "An Analysis of State Enabling
Legislation of Special and Local Char-
acter Dealing with Automobile Parking
Facilities", 1947, continued during this
year. It is expected that the revision,
including an analysis of all State and
local legislation on parking which has
been enacted through 1950, will be
completed in 1951,

Farking as a Public Utility -A study on
the possible application of the public
utility concept to off-street parking
facihities was undertaken during the
past year, and a paper summarizing
the results of the study was presented
at an open session of the Department of
Economics, Finance and Administration
at the annual meeting of the Board.
This paper, entitled "Parking as a
Public Utility," 1s being published in
the 1950 Proceedings of the Board.
The public utility approach 1s being
offered as a compromise in those cities
where the provision of off-street park-
ing facilities is at a stand-still because
of a difference of opinion between the
public enterprisers and the private
enterprisers as to which should provide
the needed facilities.

Parking Authorities Study - The Com-
mittee 1s cooperating with the Parking
Commuttee of the Department of Traffic
and Operations in a study of the effec-
tiveness of urban parking agencies of

all kinds. A questionnaire has been
sent to approximately 50 municipalities
where such agencies are known or are
suspected of existing. The results are
being analyzed and will be reported
upon during 1951. The study will re-
veal, for example, how many parking
agencies of all kinds there are, what
their legal and administrative powers
are, how they are constituted, what
they have accomplished to date toward
solution of the parking problem in
their respective jurisdictions, and so
on.

INFORMATION INTERCHANGE

During 1950 the committee issued
nine monthly memoranda through the
Correlation Service reporting on sig-
nificant court decisions, new laws,
administrative practices and other
items of timely interest as follows:

Memorandum No. 1950

33 February
34 "

35 April

36 May

37 July

38 September
39 "

40 October
41 December

These memoranda provide a means
of furnishing highway administrators
and technicians information in capsule
form not otherwise available for public
distribution. This activity of the com-
mittee will be continued during 1951.





