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FOREWORD 

The Committee on Land Acquisition and Control of Highway 
Access and Adjacent Areas is continuing, with this bulletin, the 
publication of annual reports, recording activities in the fields 
with which it concerns itself - highway land acquisition, control of 
access, roadside protection, legal and administrative aspects of 
parking, and related matters Additionally, special papers per­
taining to these subjects are included m this volume. 

It is the aim of the committee, in publishing these annual 
builetms, to record information not otherwise available u pub­
lished form, for the benefit of State and local highway officials and 
others interested in its activities. 

I V 



R E P O R T OF COMMITTEE ON LAND ACQUISITION AND 

CONTROL OF HIGHWAY A C C E S S AND A D J A C E N T A R E A S 

David R. Levin, Chairman 
Chief, Land Studies Section, Financial and Administrative Branch 

Bureau of Public Roads 

Progress in the f ields of activity with 
which this committee concerns itself 
has been reasonably satisfactory in the 
year 1950. Projects undertaken by the 
committee in past years were pushed 
nearer conclusion and a new project 
was undertaken. This new project 
envisions a study of existing means of 
reserving r ight-of-way f o r future i m ­
provement of highways. A more detailed 
description of the project i s included 
ui the body of this report. 

A f a i r amount of desirable legislation 
dealing with land acquisition, roadside 
control, parking, e tc . , was enacted 
by the states during the year, m spite 
d the fact that most State legislatures 
did not meet in regular session during 
1950, an off year f o r legislative ses­
sions. Numerous decisions were hand­
ed down by the courts, the major i ty of 
which might be classified as progres­
sive in scope. 

The 1949 annual report of the com­
mittee and special papers were pub­
lished in January 1951 as Bullet in No. 
30, entitled "Progress in Roadside 
Protection", l a r g e l y because that 
subject dominated the activities of the 
committee in that year. 

LAND ACQUISITION 

Relocation of Highways - In attempting 
to Improve the main arteries of t ravel 
m the various States, to provide ade­
quate service f o r the traveling public, 
and to take care of increased t r a f f i c 
volumes, many State Highway ' depart­
ments have found i t eiqiedient to r e ­
locate certain sections of their State 
highway systems rather than attempt to 
improve existing locations to adequate 
standards. This i s i n large part due 
to the fact that the land required f o r 
widening existing highways has been 
developed to the pomt where the cost 

of land -vAach must be acquired f o r 
r ight-of-way purposes is so exhorbitant 
that construction of the fac i l i ty on a new 
location is actually a less expensive 
obedient . 

In at least two cases during the year, 
courts upheld the right of highway 
authorities to relocate portions of State 
highways, which authority was contested 
in each case by owners of property 
abutting on the old highways, who held 
that legislative designation of the State 
highway systems precluded change by 
such administrative authorities. 

i.Cat I form a: In a f f i rming a decision of 
a lower court, holding that a proposed 
relocation of State Highway 3 between 
RoseviUe and Sacramento was within 
the statutory and constitutional authority 
of the State Highway Commission, the 
State Supreme Court of California 
established the highway commission's 
authority not only to relocate the high­
way but to cqnstruct the highway at the 
new location as a freeway. The case 
(Holloway et a l . v. Purcel l , Director 
of Department of Public Works et a l . , 
217 P. (2d) 665, A p r i l 25, 1950) came 
before the courts, when a group of 
taxpayers, some of whom were owners 
of motels located along the old route, 
sought to enjoin the State f r o m proceed­
ing with the proposed relocation. 

Several points were raised by the 
taiqiayers bringing action in this case. 
F i r s t i t was claimed that neither the 
Director of Public Works nor the High­
way Commission had authority to r e ­
locate the highway, but the court called 
attention to statutory provisions author­
izing the State Highway Commission to 
alter or change the location of any State 
highway i f , i n the opinion of the com­
mission, such alteration or change was 
f o r the best interest of the State. Only 
the control points of State Route 3 and 



one intermediary point are designated 
in the description of the route ucluded 
in the statutes. This did not prohibit 
relocation of a section thereof. 

The taiqpayers, however, claimed 
that the authority given to the State 
Department of Engineering by legislative 
act of 1907 to acquire land and r ights-
of-way f o r the construction and re lo ­
cation of "roads which have been de­
clared state highways" was revoked by 
an act of 1909 giving the department 
authority to construct and maintain a 
State highway system, the roads i n ­
cluded i n which to be permanent m 
character and finished with o i l or 
macadam or a combination of both. 
Such roads were also to be permanently 
maintained and controlled by the State. 
Although the ta3q>ayers mterpreted the 
word "permanent" to preclude changes 
f r o m established routes, the court 
found no support f o r so narrow a con­
struction. Permanent m character, 
applied to construction, merely meant 
that the roads were to be constructed 
of d u r a b l e materials. Permanent 
maintenance was specified in order that 
the State rather than the counties, 
would assume the burden of mainte­
nance, part icularly when read m con­
nection with the preceding sentence of 
the act to the effect that the counties 
were to be responsible f o r interest on 
bonds issued 1^ the State to finance 
the highways in the f i r s t place. A f t e r 
the relocation of Route 3, the State 
would s t i l l be responsible f o r controUmg 
and maintaming the highway specified 
as part of the system described in the 
1909 act, namely "a continuous and 
connected State highway system, run­
ning north and south . . . traversing 
the Sacramento and San Joaquin valleys 
. . . by the most direct and practicable 
routes." 

The ta^qpayersalso contended that the 
provision of the State constitution 
authorizing the legislature to establish a 
system of State highways and to pass a l l 
laws necessary and proper to construct 
and maintain the same precluded the 
legislature f r o m authorizing the r e ­
location of any highway once established 
thereimder. In the court 's opinion this 
provision could not be construed as 

including an unwritten provision that 
the highways once established could 
never be relocated even though changmg 
conditions required relocation. The 
provision was designed solely to author­
ize establishment of a State highway 
system. 

The State Highway Commission's plan 
to construct the relocated highway as a 
freeway also met with objection f r o m 
the taxpayers, who claimed that such 
action was invalid because i t provided 
f o r a new and different type of State 
highway than was intended by the con­
stitutional provision discussed above. 
The only type of highway which might be 
built under this provision, i t was urged, 
was one providing unlimited right of 
access, light, view and ingress and 
egress inherent i n a public State high­
way or any public highway common to 
the use of a l l the people of a f r ee 
government, as public highways were 
understood and used p r io r to and at the 
time the constitutional provision was 
adopted. Such a construction, said the 
court, attributed to the State constitution 
a r ig id i ty that would freeze the highway 
system into routes that in time might 
bear no relation to t r a f f i c . The con­
stitution authorized establishment of a 
system of adequate highways. The type 
of highway adequate to meet t r a f f i c 
needs necessarily varies with the 
character and extent of those needs, 
Highways adequate f o r the horse and 
buggy t r a f f i c of 1902 are not adequate 
f o r the high-speed motor t r a f f i c of 
1950. The construction of a freeway 
was not constitutionally prohibited 1^ 
a provision authorizing establishment 
of a State highway system merely 
because there was no need f o r them when 
the provision was adopted. The court 
concluded that the construction of this 
type of highway was necessary and 
proper to "construct and maintain a 
modern State highway system. " 

The court stated that the matter of 
whether or not the construction of a 
freeway constituted a taking of private 
property rights of access without due 
process of law need not be discussed 
i n connection with this case. The State 
statutes expressly provided that access 
rights must be acquired in a manner 



3 

provided by law. Rights of access 
restr icted by the construction of f r e e ­
ways were taken or damaged by the 
State under i ts power of eminent do­
main and their taking was compensable 
under ArUcle I , Section 14 of the State 
constitution. The court had repeatedly 
held that i t was permissible f o r the 
State Highway Commission to take such 
rights f o r which compensation was paid. 

S t i l l another point raised by the 
plamtiffs concerned the loss of business 
which those operating business estab­
lishments along original Route 3 would 
sustain. The court stated that construc­
tion of the highway past their places 
of business gave them no vested right 
to insist that i t remain there, and 
quoted f r o m the Virginia case of McMinn 
V. Anderson, (52 S.E. (2d), 67) to 
the effect that the landowners protestmg 
relocation of a State highway had f o r 
25 years enjoyed the benefits of a 
greater volume of t r a f f i c by their lands 
than might travel thereby after the new 
road was opened, but were now m -
sisting upon an extension and perpetua­
tion of those rights and advantages, 
that they might have a changeless road 
in a changing world. 

Final ly, pla int i f fs claimed that the 
statutory provision giving the highway 
commission authority to designate and 
construct freeways on "such terms and 
conditions as i n i ts opinion w i l l best 
subserve the public interest, "was an 
improper d e l e g a t i o n of legislative 
power to an admimstrative agency. 
I t was the court 's opinion, however, 
that the lesislature might establish a 
broad statutory rule and delegate to an 
administrative agency the duty of 
specifically applying that statute within 
the framework of a sufficiently definite 
pr imary standard. Courts in Cal i f ­
ornia and in other States had consistently 
approved the delegation to administra­
tive off icers or boards of powers 
originally performed by the legislature. 
An administrative agency might properly 
be given authority to construct and 
maintain or to abandon and relocate 
highways, to build freeways or l imi t ed -
access highways, and to do anything 
else necessary to the maintenance of a 
State highway system. The Califorma 

statute in question required the com­
mission to exercise i ts authority only 
on "such terms and conditions as i n i ts 
opinion w i l l best subserve the public 
mterest. " This requirement provided 
an adequate standard to guide the 
commission. 

2. Virginia:A somewhat s imi la r decision 
has been handed down by the Supreme 
Court of Appeals of Virginia , (McMmn 
et al . V. Anderson et a l . , 52 S. E. (2d) 
67, March 7, 1949) when a group of 
landowners in the vicini ty of State 
Route 3 in Lancaster County attempted 
to restrain the State Highway Commis­
sion f r o m locating and constructing a 
cut-off which was to be added to the State 
highway system. The court held that 
the State's action was not contrary to 
existing law, and a f f i rmed the Judgment 
of a lower court which had refused to 
restrain the State Highway Commission 
f r o m constructing and adding this 
section of road to the State highway 
system. 

The original State highway system of 
the State of Virginia was designated by 
an act of the legislature in 1918 (Acts 
1918, Ch. 10) which act also provided 
f o r location and establishment by the 
State Highway Commissioner of the 
exact routes to be followed between 
the points named in the act. An act 
of 1919 (Acts 1919, Ch. 31) contained 
the provision that "where the route 
has already been located and estab­
lished by the c o m m i s s i o n e r . . . no 
change shall be made in such route 
by the commission." 

State Route 3, as originally located 
and established, followed a somewhat 
circuitous course f r o m a point on the 
eastern boundary of Richmond County 
through the towns of Litwalton, Nutts-
viUe, and Lively , between Warsaw and 
Westland. The cut-off undertaken by 
the State Highway Commission p ro ­
vided a more direct and shorter route 
in this area and in so doing by-passed 

ifiee Memorandum No. 39, September 1950, 
Committee on Land Acquisition and Control 
of Highway Access and Adjacent Areas, 
Highway Research Correlation Service, 
Circular No. 117. 



the towns of Litwalton and Nuttsville. 
Many of the landowners protesting the 
construction of the new road were 
residents of this area. 

The protesting landowners contended 
that State Route 3, as originally la id 
out and constructed through those 
villages, c o n s t i t u t e d a permanent 
State highway over and along that 
course between Warsaw and Lancaster, 
the controlling points named in a 1922 
Ac t (Acts 1922, Ch. 316) which provid­
ed f o r this route, and that these sev­
era l miles could not be changed and 
relocated. 

The State contended, however, that 
the provision of the 1919 act forbidding 
the State Highway Commission to make 
any changes in routes already located 
by the commissioner re fe r red only to 
State highways actually established p r i o r 
to the Act of 1919. The State also 
contended that no intention of abandoning 
or closing the present portions of State 
Route 3, passing through Litwalton and 
Nuttsville was indicated. The new high­
way would merely constitute a supple­
mental , shorter and more direct road. 

The court stated that although the Act 
of 1919 allowed an appeal f r o m the 
decision of the State Highway Com­
missioner as to the location of State 
highway routes, in the ultimate selec­
tion and location of the routes the 
"interests of the State" was the con­
t ro l l ing feature. There was nothing in 
the act to prevent alteration or r e ­
location at a later date of any route 
except those which had been located and 
established by the commissioner p r i o r 
to September S, 1919, i ts effective date^ 
or which forbade construction of new 
roads serving the same or nearby 
t e r r i t o ry . This same act, to prevent 
the commission f r o m disturbing roads 
theretofore actually located and estab­
lished, which had, i n many instances 
been buil t at local eiqpense, provided 
that, where the route had alreac^ been 
located and established by the commis­
sioner, under the authority conferred 
upon h im by the Act of 1918, no change 
was to be made in such route by the 
commission. In the opinion of the court, 
the words "where the route has already 
been located and established by the 

commissioner" re fe r red to those routes 
actually la id out and located p r io r to the 
effective date of the 1919 act and not to 
those located thereafter. 

Although this particular provision 
was reenacted at subsequent t imes, i ts 
reenactment did not cause i t to per­
ambulate and move fo rward and so bring 
within i ts influence highways established 
and located at any t ime previous to each 
reenactment. 

The protesting landowners claimed 
that the fact that i n several instances 
changes in the State highway system had 
been made by the State legislature was 
convincing proof that no substantial 
change was authorized without legisla­
tive approval. However, the court 
found that State statutes did provide f o r 
changes by the commission. A law 
enacted in 1926, (Acts 1926, Ch. 212) 
expresBly allowed the location of parts 
of existing highways to be altered and 
even permitted sections of the old road 
to be abandoned as a part of the State 
highway system. Unless the Act of 
1919 refer red only to pr imary roads 
constructed p r io r to i ts enactment, the 
two statutes would be in hopeless con­
fusion. 

The court observed that the protest­
ing landowners had f o r 25 years enjoyed 
the benefits of a greater volume of 
t r a f f i c by their lands and business 
establishments than might t ravel thereby 
after the new road was opened, but 
were now insisting upon an extension 
and perpetuation of those rights and 
advantages, that they might have a 
changeless road in a changing world. 
The provision of the Act of 1919 upon 
which they based their protest did not 
suffice to prevent the construction and 
inclusion in the State highway system of 
another nearby road which the State 
Highway Commission deemed to be i n 
the interest, of the State and f o r the 
public weal. 

Even had State Route 3 been located 
and established p r io r to the effective 
date of the 1919 act, the court was of 
the opinion that the prohibition against 
changing of existing routes would not 
preclude the construction and inclusion 
of another section of highway in the 
system which might shorten the distance 
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between existing points, whereas in 
this case, no intention or purpose to 
abandon any part of the route now in 
use was disclosed. ^ 

lameaiate Possession of Land - Many a 
State has encountered lengthy delays in 
placing important highway projects 
under construction because of the time 
consumed by long drawn out condemna­
tion proceedings which must be under­
taken when property necessary f o r 
r ight-of-way cannot be obtained by 
negotiation. To offset this delay, a 
number of States have enacted legisla­
tion permitt ing the State highway depart­
ment to take possession of the needed 
land at some point p r i o r to completion 
(or i n some States p r io r to instigation 
of) court proceedings. An active 
project of the Right-of-Way Committee 
of the American Association of State 
Highway Off ic ia ls is the preparation of 
a report on this phase of the r ig^t-of-way 
problem, based on returns to a question­
naire on State land acquisition p r o ­
cedure, also a project of that committee, 
f r o m which a policy on immediate 
possession of land w i l l be formulated 
by the committee. 

Although the Delaware State High­
way Department, s t r ic t ly speaking, does 
not have the right of immediate posses­
sion of land needed f o r highway pur ­
poses. State statutes do provide a 
method under which i t is not necessary 
to wait unt i l condemnation proceedings 
are completed and compensation is paid. 
Under Section 5730 of the Delaware 
Revised Code. 1935, the State Highway 
Department must f i r s t attempt to 
negotiate a settlement with the property 
owner. If unsuccessful, the department 
may apply to the resident judge of the 
county in which the property is located 
f o r condemnation of the land needed. 
Such application must be preceded by 
at least f ive days' notice of the intended 
application to the landowner, i n wri t ing. 
When the application is made, the judge 

Ŝee Memorandum No. 33, February 1950, 
Committee on Land Acquisition and Control 
of Highway Access and Adjacent Areas, 
Highway Research Correlation Service, 
Circular No. 100. 

appoints f ive "judicious and impar t ia l " 
freeholders to view the premises and 
determine the amount of damage thereto. 

Upon appointment of the commission, 
the State Highway Department may enter 
upon and take possession of the p r em­
ises. No payment or deposit i s required 
at this t ime, but af ter the condemnation 
commission appointed by the court has 
ascertained the amount of damages, 
the State must either pay the amount 
set to the owner or deposit such amount 
to his credit i n a specified depository 
within ten days. Both property owners 
and the State have the right to a ju ry 
t r i a l i f not satisfied with the decision of 
the condemnation commission, but must 
f i l e a request therefor within f i f teen 
days af ter findings of the commission 
are f i l ed . The decision resulting f r o m 
this ju ry t r i a l i s f i n a l , and no appeal 
may be taken either by the property 
owner or by the State Highway Depart­
ment 

The constitutionality of this statute 
was attacked on two main counts i n a 
recent case (Carpenter et aL v. Dupont 
et a l . , 66A (2d) 602, Tune 7, 1949.): the 
f i r s t cause of complaint being that no 
t ime l i i q i t was specified f o r the com­
missioners appointed by the resident 
judge to submit their findings; the 
second that the statute provided f o r 
taking of private property without just 
compensation having been made. 

In the Carpenter case, the State was 
unable to agree with the landowners as 
to f a i r compensation f o r a s t r ip of land 
needed f o r highway purposes. A f t e r due 
notice to said landowners, the State 
f i l e d a p p l i c a t i o n f o r condemnation 
proceedings, and after ^poin tment of 
condemnation commissioners occupied 
the land in question. Subsequently, 
the landowners asked f o r an injunction 
to prevent the department f r o m in ter ­
fe r ing with their property. 

Af t e r considering the landowners' 
contention that the statute was uncon­
stitutional because i t did not set out a 
definite period of t ime within which 
the commissioners appointed by the 
resident judge should meet to ascertain 
damages f o r the land taken, the court 
was of the opinion that, considering 
the fact that such proceedings must be 
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commenced before the land was actually 
taken, i t was impl ic i t i n the statute 
that the commissioners were under a 
legal duty to discharge their function 
within a reasonable time after their 
appointment. However, a c e r t a i n 
f l ex ib i l i ty i n the time schedule was 
desirable because of the nature of the 
proceedings. The State Highway De­
partment in i ts brief commented on the 
fact that m a great many cases i t was 
more desirable f r o m the landowner's 
stanc^oint to delay determination of 
the amount of damages unt i l comple­
tion of the project when such damages 
could be more accurately determined. 
Customary practice had been f o r tiie 
department to jo in with the owners 
in calling the commission \i^enever the 
owners desired, and to consult the 
owners as to an agreeable time when 
the State Highway Department was ready 
to proceed. In this particular case, 
there was no evidence that the land­
owners had requested the commis­
sioners to meet. 

The judge was of the opinion that 
either the landowner or the State High­
way Department could institute approp­
riate proceedings at law to con^el the 
commissioners to per form their legal 
duties, i f they delayed unreasonably in 
performing them. F u r t h e r m o r e , 
regarding the landowner's argument 
that, although the statute gave the 
resident judge power to appoint the 
commissioners i t did not give h im the 
power to order them to act, the court 
f e l t i t sufficient to say that the creation 
of the power to appoint f a i r l y implied 
the power to order the commissioners 
to act i f necessary. 

The court re fer red to a somewhat 
s imi la r case in the State of West V i r ­
ginia (McGibson v. Roane County Court, 
121 SE 99, 104) in which i t was held that 
a State statute which required the con­
demnor to petition f o r the appointment 
of commissioners to assess damages 
within 60 days after entry on the land 
was not unconstitutional, even though 
i t did not f i x a time f o r the commis­
sioners to assess such damages. I t 
was pointed out that the Delaware statute 
requiring the State to make application 
f o r appointment of commissioners p r io r 
to taking possession of the land was 

certainly more protective of the land­
owners' rights than the West Virginia 
statute. 

In reply to the landowners' assertion 
that the statute was unconstitutional 
because i t permitted the State to take 
property before the payment of dam­
ages, the court mentioned the fact that 
i t had been held i n many States that the 
legislature might, without constitutional 
objection, enact a statute permitt ing a 
State, i t s agent or pol i t ical subdivision 
to take property by eminent domain 
without f i r s t paying f o r or securing 
payment f o r the property so taken, 
provided definite provision was made 
whereby the owner would certainly 
obtain compensation. The Delaware 
State Constitution, Ar t i c l e I , Section 8, 
provides that no man's property should 
be taken or applied to public use without 
the consent of his representatives, and 
without compensation being made. The 
Court was of the opinion that since there 
was no language in this constitutional 
provision which purported to qualify the 
r ight of the State, i t followed that the 
statute under consideration was not 
rendered invalid because i t authorized 
a taking p r io r to making payment 
therefor. The proper functioning of a 
State and i ts agencies, said the court, 
would seem to render the existence of 
such a power desirable when ample 
safeguards were provided to secure 
just compensation f o r the landowner 
whose property was taken. 

The court concluded that the land­
owners' constitutional objections to the 
condemnation statutes were not sound. 
The landowners had an adequate remedy 
at law and consequently the request f o r 
an mjunction was denied. 3 

Another decision, in which the right 
of immediate possession of land was 
incidentally mvolved, was handed down 
on January 16, 1950, by the Virginia 
Supreme Court of Appeals, in a case in 
which the right of the City of Richmond 
to acquire land f o r off-s treet parking 

3See Memorandum No. 34, February 1950, 
Committee on Land Acquisition and Control 
of Highway Access and Adjacent Areas, 
Highway Research Correlation Service, 
Circular No. 102. 



fac i l i t ies was the main issue. (City of 
Richmond et a l . v . Dervishian et aL , 
57 S. E. (2d) 120.) In this case, the 
court upheld the constitutionality of a 
section of the c i ty ' s charter, providing 
f o r a so-called "quick-taking" method 
of acquiring land f o r public purposes, 
as authorized by State statute. ^ 

Removal of Buildings - A recent decision 
handed down by the North Carolina 
State Supreme Court makes i t clear 
that m that State the highway depart­
ment may not, i n taking land f o r high­
way purposes, on which buildings are 
located, pay the owner f o r the land and 
propose that said owner remove the 
buildings. (Proctor v. State Highway 
and Public Works Commission, 55 S. E. 
(2d) 479, October 12, 1949). Of i m ­
portance also was the rul ing that the 
superior court of the State might either 
increase or decrease the award of 
condemnation commissioners regard­
less of whether the landowner or the 
condemnor took the appeal therefrom. 

In this case the North Carolina 
Highway and Public Works Commis­
sion took possession of a portion of 
the land belonging to M r s . Alda Proctor, 
without payment of compensation and 
without bringing proceedings f o r con­
demnation against her, which procedure 
is sanctioned by State statutes, either 
the condemnor or the property owner 
being entitled to institute condemnation 
proceedings. (See Chapter 40 of the 
North Carolina Statutes, G. S. Sec. 
136-19). There were buildings located 
on M r s . Proctor 's land, a f rame 
dwelling and a br ick store, and parts of 
both of these extended into the portion 
of her land which the State needed f o r 
the highway right-of-way. 

In accordance with accepted p ro ­
cedure, the owner of the land instituted 
condemnation proceedings i n the supe­
r i o r court of the State. Commissioners 
were thereupon appointed by the court to 
appraise the property and assess 
damages sustained by her. The commis-

^ e Section on Parking, Subsection en­
titled "Provision of Off-street Parking 
Facilities," for a more comprehensive 
discussion of this case. 

sioners awarded the owner $7,150, 
which was apparently acceptable to her 
but the highway department excepted 
to the report on the ground that the 
amount was "grossly excessive." The 
clerk of court, however, entered the 
judgment, overruling the State's excep­
tion, and the State ^pea led to the 
superior court, demanding a ju ry t r i a l . 
Only one issue was involved in the ju ry 
t r i a l - the amount of damages - and the 
ju ry awarded the landowner $7,508. 
Then the State, contending that the 
amount awarded to M r s . Proctor could 
not exceed that assessed Iqr the condem­
nation commissioners i n the f i r s t place 
because the owner had not excepted to 
their award, moved the court to set 
aside the ju ry verdict and to sign 
judgment f ix ing the owner's compensa­
tion at the original amount of $7,150. 
The State also insisted at this point that 
the owner should be required to remove 
the dwelling and store f r o m the r igh t -
of-way and asked the court to have a 
portion of the compensation awarded 
impoundeduntil such time as removal of 
the buildings was effected. The court 
entered judgment i n the amount of 
$7,508, with the stipulation that this 
amount was to include the cost of clear­
ing the right-of-way. 

Both parties then f i l e d appeals, the 
owner because the cost of moving the 
buildings f r o m the right-of-way was 
included in the judgment, and the State 
highway department because the amount 
of the judgment was in excess of that 
awarded by the condemnation commis­
sioners in the f i r s t place, which the 
State declared was not possible because 
the landowners had not protested the 
original award. 

The State Supreme Court modified 
the judgment, holding the lower court 
in e r ro r in including the cost of moving 
the buildings off the r ight-of-way in 
the amount awarded to the landowner, 
but found nothing wrong m the award 
of a greater amount of compensation 
than the condemnation commissioners 
had assessed. 

In discussing the State's insistence 
that the cost of removing the buildings 
f r o m the r ight-of-way be included u the 
judgment awarded the landowner, the 
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Supreme Court called attention to the 
fact that in North Carolina the State 
takes only an easement when land is 
condemned f o r h i g h w a y purposes. 
The owner retains the fee and may 
use the land f o r any purpose not i n ­
consistent with i ts use f o r highway 
purposes. The State Highway and 
Public Works Commission on the other 
hand has the r ight to occupy the land 
taken f o r r ight-of-way and may r e ­
move any obstructions to f r ee passage 
of the traveling public. When private 
property is taken f o r public purposes, 
compensation f o r the loss sustained 
by the owner is necessary. Where only 
part of the owner's property is taken, 
compensation is the difference between 
the f a i r market value of the entire t ract 
immediately before the taking and the 
f a i r market value of what is l e f t af ter 
taking, including compensation f o r the 
part taken and f o r the damage to the 
remainder. The damage to the remain­
der must be offset by both general and 
special benefits resulting to the land­
owner. 

Answers to the questions here 
raised by the State and by the land­
owner could not be found in the State 
statutes. The court therefore based 
i ts decision on general principles of 
the law of eminent domain. Since 
buildings are regarded as part of the 
real estate upon which they stand, the 
condemnor must either take the land 
with the buildings uiereon or not at a l l . 
Buildings must be taken mto account 
when compensation is made. The 
condemnor cannot pay f o r the land and 
propose that the owner remove the 
buildings. The court quoted f r o m the 
case of State (of Texas) v . M i l l e r , 92 
S.W. (2d) 1073, 1074, to the effect that 
a condemnor cannot s t r ip improvements 
f r o m land taken and compel the owner 
to provide other land therefor and then 
insist that the owner is f u l l y compensat­
ed by payment f o r the value of naked 
land so appropriated. Otherwise the 
condemnor might insist on buildings 
being moved f r o m condemned land onto 
vacant lots acquired by the owner f o r 
entirely different purposes, thus up-
settmg the owner's plan f o r improve­
ment of his private property. 

The State m this case had the right 
to determine whether the presence of 
the dwelling and store on the r ight -of -
way interfered with the f ree exercise 
of the easement condemned, but the 
owner was entitled to decide whether 
she should accept the State's proposal 
that she remove the buildings f r o m the 
r ight-of-way to her remaining lands at 
her own e:Q>ense. Thus, the court held 
that the t r i a l court r ightly refused to 
coerce removal by the owner by i m ­
pounding a portion of the compensation. 
However, the lower court transgressed 
i ts province in decreeing that the 
compensation awarded by the t r i a l court 
included the cost of removal of the 
buildings. 

Considering the State's contention 
that the amount of compensation awarded 
the landowner could not exceed the 
award of the commissioners because 
she did not appeal f r o m this award, the 
Supreme Court stated that i t could not 
accept the suggestion that the award 
could be lessened because the State 
appealed, but that i t could not be i n ­
creased because the owner did not 
appeal. 

The State statutes provided that 
parties to a condemnation suit were 
entitled to have the decision of the 
condemnation appraisers heard and 
determined by a ju ry of the State Su­
perior Court, i f i n the appeal f r o m the 
award of the commissioners a ju ry 
t r i a l was demanded. But the ju ry 
t r i a l must then proceed as i f the con­
demnation commissioners had never 
been appointed. And so the superior 
court might enter judgment f o r the 
landowner f o r the amount f ixed by the 
ju ry regardless of whether i t was 
greater or smaller than the sum o r i g ­
inally awarded by the commissioners, 
and regardless of whether the landowner 
or the condemnor took the appeal. The 
lower court thus acted properly in 
rendering judgment f o r the larger 
amount found by the jury.^ 

%ee Memorandum No. 35, April 1950, 
Committee on Î and Acquisition and Control 
of Highway Access and Acljacent Areas, 
Highway Research Correlation Service, 
Circular No. 104. 
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Compensation for Damages Resulting from 
Highway Improvements - Just what items 
of damage to abutting property occur-
ing asa result of highway improvements 
are eligible f o r condensation, and what 
factors may be taken into consideration 
in the determination of the amount of 
compensation, have always been matters 
of controversy. There is no hard and 
fast rule f o r guidance. Courts i n the 
various States have based their de­
cisions on the laws of the State i n which 
the case arises, which laws of course 
d i f fe r f r o m SUte to State. 
I.Uississippi: The Mississippi Supreme 
Court has held that two pieces of land, 
located a quarter of a mile apart, but 
connected by a 50-ft . s t r ip of land, 
must be considered as a unit i n award­
ing compensation f o r damages result­
ing f r o m the construction of a highway. 

Figure 1. 

and that admission of evidence bearing 
on present inconvenience to landowner 
does not constitute reversible e r ro r . 
(Mississippi State Highway Commis­
sion V . Dodson et a l . , 42 So. (2d) 179, 
October 10, 1949). 

In relocating a portion of a highway 
in Scott County, the State Highway 
Commission found i t necessary to con-
denui a small piece of land mcluded in 
a 50-ft . s t r ip belonging to one D.. J. 
Dodson, ostensibly used by h im ^ ^ 
means of operating his two parcels 
of land, located some 1,450 f t . distant 
f r o m one another, as a f a r m unit. The 
road before relocation bisected one 
parcel of land belonging to Dodson, 
but the new road was located between 
the two parcels. The land actually 
taken consisted of 100 f t . across the 

connecting s t r ip (see Fig. 1). The State 
Highway Commission claimed that 
compensation should be based solely 
on damage to the connecting s t r ip , since 
the two main parcels of land were not 
involved in the transaction. Damages 
were estimated by the State at not over 
$50. 

In the original condemnation p r o ­
ceedings, damages were awarded by 
the ju ry i n the amount of $500. In an 
appeal to the Circui t Court, judgment 
was rendered m the amount of $750. 
The highway commission appealed to 
the State Supreme Court, where the 
decision of the lower court was reversed 
and the case returned f o r r e t r i a l , 
because witnesses f o r the property 
owner had been allowed to base their 
testimony as to damages on inconven­
iences that would result to the present 
owner of the land instead of confining 
themselves to those that would be taken 
into consideration by a would-be pur­
chaser. However, when re t r ied in the 
Circui t Court, a verdict was returned 
in the amount of $850, and the case 
was again appealed to the Supreme 
Court by the highway commission. 

The State in i ts appeal claimed that 
the s t r ip of land in question had never 
been used as a passageway between the 
two parcels of land and could not rea­
sonably be adapted f o r such use within 
the foreseeable future, due to certain 
obstructions observed thereon. There­
fore the two tracts should not be con­
sidered as a un i t The State also 
claimed that had the s t r ip not been 
purchased, the landowner would not 
be entitled to any damages at a l l to his 
property, although he would be subject 
to the same inconvenience. In addition, 
the State claimed that witnesses had 
agau been allowed to introduce tes t i ­
mony as to damages, based on personal 
inconvenience to the landowner, rather 
than confining their testimony to the 
market value before and after taking to 
a prospective buyer. Compensation 
should be based only on damages to the 
s t r ip of land crossed by the new road. 
Such a taking would in no way cause a 
change in the market value of Dodson's 
two tracts of land. 

Tlie Supreme Court in i ts second 
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decision quoted f r o m American Ju­
risprudence (18 A m . Jur . , page 910. 
Sec. 270) to the effect that unity of use 
was the principal test as to whether the 
two parcels should be considered as 
one. ff a tract of land, no part of which 
is taken, is used in connection with the 
same f a r m , i t is not considered a sep­
arate and independent parcel merely 
because i t was bought at a different 
time even i f the two tracts are sep­
arated. According to another authority, 
(Corpus Juris Secundum, Eminent 
Domain, Sec. 140, page 982) "To 
constitute a unity of property within 
the rule , there must be such a connec­
tion or relation of adaptation, con­
venience, and actual and permanent use 
as to make the enjoyment of the parcel 
taken reasonably and substantially 
necessary to the enjoyment of the 
parcels le f t , m the most advantageous 
and profitable manner in the business 
f o r which they are used". The court 
found that the two tracts here involved 
constituted one unit f o r agricul tural , 
dairying and cattle-raising purposes. 
Both tracts were used f o r those objects 
and the s t r ip m question was bought f o r 
the purpose of doing that. The connect­
ing approach was of great convenience 
and value f o r such use. 

As to whether or not damages f oimd 
by the ju ry were greatly in excess of 
the actual damage, the court did not 
consider that i t was so excessive as to 
ca l l f o r a reduction, or a reversal and 
remand f o r another ju ry to pass upon 
the question. The State's only witness 
test if ied that the damage should not be 
over f i f t y dollars, which was f o r the 
land actually taken. He said the r e ­
maining lands had suffered no damage 
whatever in his judgment. 

A l l of the landowner's witnesses, 
however, testified that damages due to 
inconvenience caused by construction of 
the new road amounted to more than the 
$850 awarded in the jury t r i aL I t had 
been possible f o r the owner to cross 
over the old road in gomg f r o m one 
parcel to the other without di f f icul ty , 
since the road-bed was f l a t to the 
natural ground. However, the new road 
was some six feet high, and i t would be 
impossible to cross that road with 

cattle, stock, farming equipment and 
machinery. In going f r o m his home, 
located on the west t ract , to the east 
tract , the owner had f i r s t to t ravel 
south some half mile to get to a cross­
ing of the new road, and then come back 
north the same distance to get to the 
east tract. In so doing i t would be 
necessary to go over the land of other 
persons. Considering the fact that three 
jur ies had passed upon the question of 
damages, the court could not say that 
the $850 verdict of the ju ry was the 
result of bias or prejudice or against 
the overwhelming weight of the ev i ­
dence. The decision of the lower court 
was confirmed. 6 

2.Oregon The Oregon Supreme Court 
recently reversed a judgment of a lower 
court, awarding damages to owners of 
a t ract of land, a part of which was 
acquired f o r construction of the New 
Columbia River Highway, rul ing that 
testimony relating to prof i t s derived 
f r o m adjacent lands and those to be 
derived f r o m speculative prof i t s had 
no bearing on the question of market 
value and were not admissible. (State 
V . Cer ru t i et a L , 214 P. (2d) 346, 
January 30, 1950.) 

In the course of the t r i a l in the 
c i rcui t court, i t was brought out that 
other land in the vicini ty was planted 
with celery and lettuce. Several w i t ­
nesses f o r the landowners test if ied 
as to the prof i ts derived therefrom. 
The Cerru t i land, on the other hand, 
was planted at the present time in corn. 
This, according to the owner, was 
because of the fact that when he pur­
chased the land in 1946, i t was mostly 
covered with weeds and Johnson grass, 
and the mtervening time had been 
given over to reconditioning the land 
by planting crops which could be c u l ­
tivated by tractor. This was i m ­
possible to do with lettuce and celery 
but corn served the purpose admirably. 
Various witnesses f o r the Cerrutis 

^ e Memorandum No. 36, May 1950, 
Committee on Land Acquisition and Control 
of Highway Access and Adjacent Areas, 
Highway Research Correlation Service, 
Circular No. 106. 
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gave testimony, over objections of the 
State Highway Commission, as to actual 
profits made from lettuce and celery 
crops on neighbormg parcels of land, 
and as to profits that could be made 
by cultivating similar land for the 
production of these crops. 

The Supreme Court found that a l ­
though the question of whether or not 
such testimony was admissible in a 
tr ial seeking to establish market value 
of land to be condemned had never 
arisen in the State of Oregon, the gen­
eral rule was that evidence of profits 
derived from a business conducted on 
property was too speculative, uncertam 
and remote to be considered as a basis 
of computing such value. An exception 
to this rule should be made whenever 
such profits would be an indication of 
value. Thus, according to a well-known 
authority (Lewis on Eminent Domam, 
Sec. 727) if a city lot was devoted to 
gardemng purposes, profits therefrom 
might be no indication of value. But if 
improved to correspond to its locality 
and surroundings, rents derived from it 
would be an important factor in determ­
ining its worth. Income over a period 
of years from a toll bridge would be 
proper evidence. Profits derived from 
farming have a bearing on the value of 
the farm. Several decisions were cited 
where the courts had rendered opinions 
following this Ime of reasonmg. 

However, although the weight of 
authority seemed to support the view 
that evidence of profits derived from the 
use of agricultural lands was relevant to 
the question of market value and there­
fore admissible, this question was not 
here mvolved. No evidence as to 
profits which the Cerrutis made from 
the cultivation of corn and other crops 
was ever mtroduced. Even if such 
evidence were admissible, i t did not 
follow that the lower court should have 
admitted evidence as to profits made by 
the owners of other lands or probable 
profits from the Cerruti land if planted 
in lettuce and celery. 

The Supreme Court was of the 
opinion that the admission of such 
evidence was in error, since the ques­
tion for decision by the jury was the 
reasonable market value of the property 

at the time of taking. In the determina­
tion of market value, any use to which 
the property might be applied and all the 
uses to which i t might be adapted would 
be considered, but not profits which 
might be realized in the event that the 
property in the future should be put to a 
p a r t i c u l a r use. An undetermined 
amount of time and money must be ex­
pended before the Cerruti property could 
be cultivated in celery and lettuce. 
Possible future use and profits in this 
particular case were too hypothetical 
and speculative to be proper evidence. 

The court also found that evidence as 
to profits made on adjoming land should 
not have been admitted, for the same 
reasons. A previous decision (Idaho 
Farm Development Co. v. Brackett, 
213 P. 696, 699) was quoted to the 
effect that although evidence as to 
revenue ordinarily derived from land 
in the vicinity when used for the same 
purpose, i . e., cattle raising, as the 
land being taken was admissible, 
"under no circumstances would i t be 
proper to mtroduce evidence as to 
income from other ranches, this being 
altogether too remote." 

The judgment of the lower court 
was reversed and the case returned 
thereto for further proceedings.^ 

3.Cal ifornia.Ina. recent California case, 
Holman et al. v. State et a l . , 217 P. 
(2d) 448, Apri l 27, 1950, the District 
Court of Appeal, Fourth District, held 
that the construction of a dividing strip 
in a highway, to increase the safety of 
the traveling public, was a proper 
exercise of the police power, and that 
damages to abutters resulting therefrom 
were not compensable. 

The complaint in this case was 
brought by co-partners m the Industrial 
Power and Equipment Company, lo­
cated on the southwest corner of the 
intersection of U.S. Highway 99 and 
First Street, near Bakersfield, (see 
Fig. 2). The business carried on by 

Ŝee Memorandum No. 37, July 1950, Com­
mittee on Land Acquisition and Control of 
Highway Access and Adjacent Areas, High­
way Research Correlation Service, Circu­
lar No. 113. 
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the owners consisted largely of the 
servicing and repair of heavy trucks 
and equipment, which business, the 
owners declared, was seriously dam­
aged by the construction of a dividing 
strip on U.S. Highway 99. Construc­
tion of the dividing strip made it im­
possible for vehicles travelug in a 
northerly direction on U. S. 99 to make 
a left turn to enter the property at First 
Street since there was no opening at 
this point. Owners claimed that they 
were entitled to compensation for 
damage occasioned by the construction 
of a public work or improvement in the 
highway uterfering with the access 
from their property to the next inter­
secting street in either direction. 

Figure 2. 

The State claimed that only "circuity 
of travel" or "diversion of traffic" was 
involved and that this was not compen­
sable because no violation of property 
rights was involved. Depreciation m 
value, if any, resulted solely f rom 
traffic regulations under the police 
power. 

To support their plea for damages, 
the landowners cited a number of 
previous decisions m which damages 
had been awarded under what they 
considered s i m i l a r circumstances. 
However, the court pointed out that 
in each of these previous cases there 
was either physical injury to an owner's 
property itself, or a physical impair­
ment of access from the property to the 
street. In one of these cases, Reardon 
V . City and County of San Francisco, 
6 P. 317, (1885) for example, the 
complaint alleged that the city, in 
improving an adjoining street, deposited 

certain heavy material u a street, and 
in consequence the adjoining lot of 
plaintiffs was forced upwards, with the 
result that the foundations of certain 
houses located on plaintiff's lot were 
injured. 

In another case cited by the com­
plainants. People V. Ricciardi, 144 P. 
(2d) 799, (1943) the property owner, 
who originally had direct access to the 
through traffic on the highway, found 
himself abutting on a frontage road 
after completion of the improvement. 
Additional travel was required to go 
from the property in question by means 
of the frontage road to the through 
traffic lane of the highway. 

In the case of Bacich v. Board of 
Control, 144 P. (2d) 818, (1943) the 
creation of a "cul-de-sac" resulted 
from the highway construction and the 
property owner found himself with 
access at one end only. The court in 
that case held that reasonable modes of 
egress and ingress embrace access to 
the next intersecting street in both 
directions. This rule, the present 
court held, was not applicable m the 
Holman case, since the property owners 
st i l l had access to Brundage Lane, the 
next intersection to the south and to 
First Street on the north, adjoining 
their property. 

Several previous cases were cited 
by the court in holding that the com­
plainants in the present case were not 
entitled to compensation for alleged 
damages. In Beckham v. City of 
Stockton, 149 P. (2d) 296, (1944) for 
example, the court had held that mere 
mconvenience and circuity of travel 
constituted no grounds for the re­
covery of damages; plaintiffs' ease­
ment could not be held to embrace a 
right to pursue the most convenient 
course from their properties to such 
destination as they naight seek to reach. 

In Rose v. State of California, 123 
P. (2d) 505, (1942) the court stated 
that "the damage suffered by plaintiffs 
is, as we have seen, an interference 
with their right of access. The diver­
sion of traffic is not a proper element 
to be considered in computing those 
damages inasmuch as a landowner has 
no property right in the continuation or 
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maintenance of the flow of traffic past 
his property." 

In City of Los Angeles v. Geiger, 
210 P. (2d) 717, (1949) i t was held that 
"injury to business is a detriment to 
its owner but i t is not a damage to the 
property on which i t is conducted, 
hence a property owner is not entitled 
to damages for loss of business caused 
by improvement or by diversion of 
traffic. " 

None of the cases cited involved 
construction of a dividing strip m a 
highway, but the principles involved 
were equally applicable. As to the 
dividing strip, the court found that the 
construction of such was authorized by 
State statutes for the purpose of in­
creasing the safety of the travelmg 
public (California Streets and Highways 
Code, Sec. 144.) An exercise of the 
police power by the State was here 
involved, therefore. Since damages 
resulting from the exercise of the police 
power are not compensable, the plain­
tiffs in this case were not entitled to 
damages. 

In the Bacich case, cited above, the 
court said: "But the traveling of addi­
tional distances occasioned by modern 
traffic engineering to make travel more 
safe and to adapt the highway system 
to the adequate disposal of the increas­
ingly heavy burden of automobile traffic 
as, for example, by the construction of 
divided highways for various types of 
traffic, or the re-routing of traffic by 
one-way regulations or the prohibitions 
of left-hand turns - is an element of 
damage for which the property owner 
may not complain in the absence of 
arbitrary action . . . " 

In the present case, plaintiffs have 
free access to the highway, and are m 
the same position and subject to the 
same police power regulations as every 
other member of the traveling public. 
Because of a police power regulation 
for the safety of traffic they are, like 
all other travelers, subject to traffic 
regulations. Although they are liable 
to some circuity of travel in going from 
the property in a northerly direction, 
they are not inconvenienced whatever 
when traveling m a southerly direction 
from their property. As stated in the 

Ricciardi case cited above, the re­
routing or diversion of traffic is a 
police power regulation and the mci-
dental result of a lawful act, and not the 
taking or damaging of a property right. 

The right of the State to control 
traffic as a safety regulation would be 
definitely curtailed if arguments such 
as those advanced in the present case 
were sustained.^ 

Reservation of Highway Right-of-Vay Prior 
to Acquisition - A new project was m i -
tiated by the committee at the annual 
meeting of the Board, dealing with the 
reservation of highway right-of-way 
prior to acquisition. The object of the 
project is to formulate a device or 
devices that wi l l assure the availability 
when necessary of lands for highway 
right-of-way at reasonable cost, after 
detailed review of some seven different 
practices now used with varying degrees 
of success. A plan of execution for this 
project was formulated by the committee 
as follows: 

The heed - Circumstances have led high­
way departments to seek w?ys and 
means of reservuig lands for highway 
purposes prior to their acquisition in 
the customary manner. One such 
circumstance is the lack of available 
funds for the advance acquirement of 
highway right-of-way because of the 
absence of enabling statutory authority. 
A corollary to this element is the 
present high cost of the outright acqui­
sition of needed lands. 

Legal limitations on right-of-way 
widths are another restricting influence. 
The vast amount of effort and expense 
incident to the advance planning of 
highway improvements wi l l have been 
wasted, i f , when land acquirement 
begins, it is prohibitive in cost to 
acquire the right-of-way originally 
thought feasible. The vast amount of 
building construction of all kinds that 
is taking place in the areas that are 
being contemplated for right-ot-way 
Is distressing highway management 

^See Memorandum No. 41, December 1950, 
Committee on Land Acquisition and Control 
of Highway Access and Adjacent Areas, 
Highway Research Correlation Service, 
Circular No. 123. 
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because of the obviously adverse effects 
I t will have on the highway moderniza­
tion program. These factors compound­
ed as they are today, spell the need 
for using some device that will assure 
the availability when necessary of lands 
for highway rights-of-way, at reason­
able cost 

Because of the critical character 
of this problem, and because the present 
defense emergency probably means 
st i l l further deferment of needed h i ^ -
way improvements, i t is important for 
the Committee on Land Acquisition and 
Control of Highway Access and Adjacent 
Areas of the Highway Research Board 
to consider this matter as a subject for 
inquiry and research. 

There are a number of techmques 
that have been used or proposed in the 
past to achieve the objective sought 
Among these are the following: 

1. Highway Development RIyhts- These 
easements, when conveyed to the State 
for a price paid the owner, eliminate 
the right of the abutter to improve 
road margins in specified ways incon­
sistent with present or future require­
ments of the highway. They involve 
the acquisition by the State of the right 
to limit the use of strips of land adjacent 
to the highway. 

2. Ohio Reservation Agreements - This 
mechanism, successfully used in Ohio, 
involves a species of control of the 
type mentioned above. By means of 
a highway reservation agreement, the 
Ohio Department of Highways acquires 
specified rights in designated reserved 
areas, for a nominal consideration At 
some future time, the customary title 
for highway purposes wil l be acquired 

3. Maryland Easements -In Maryland, 
easements may be acquired under 
statutory a u t h o r i t y restricting or 
controlling any right of the owner 
or other person (1) to erect build­
ings or otiier structures; (2) to con­
struct any private drive or road; 
(3) to remove or destroy shrubbery or 
trees; (4) to place thereon trash or 
unsightly or offensive material; and (5) 
to display thereon signs, billboards or 
advertisements. 

4. UltimateRight-of-HayHiaths-
Highway development rights, the Ohio 
reservation agreements, and the Mary­
land easements referred to above, all 
involve the purchase or condemnation, 
for a just compensation, of designated 
property rights. There is, however, a 
type of reservation of future highway 

right-of-way that is sanctioned under the 
police power, namely the establishment 
of ultimate right-of-way widths. 

Such authority, of a limited charac­
ter, I S lodged with the State highway 
departments of California and Pennsyl­
vania, though neither department is 
especially enthusiastic in its applica­
tion. The technique involves the estab­
lishment of ultimate rights-of-way 
and the prohibition of the erection of 
structures and detrimental uses within 
the eventual right-of-way. The essen­
tial features of this plan are as follows: 
f i rs t , the location anddesign character­
istics of the proposed highway improve­
ment must have advanced so that right-
of-way needs can be clearly defined; 
second, adequate public notice of the 
advance reservation plans must be 
given; and third, the proposal must be 
reasonable. 

In other States, as in Connecticut, 
Dlinois, and Wisconsm, for example, 
similar authority is lodged with local 
umts of government. 

5. Official Uap Procedure -This 
mechanism, available to local units 
m a number of States, may also assist 
in the reservation of needed lands for 
highway purposes After a master plan 
for a locality or an essential portion of 
it has been perfected, the local planning 
agency may prepare and the city council 
may adopt an official map for the whole 
or any portion of the municipabty, 
showug accurately at least the locations 
of existmg public streets. The official 
map may also show the Imes of streets 
on plats or subdivisions that have been 
approved by the planning agency, as 
well as the lines of officially approved 
planned streets. After hearings are 
held on the proposed official map and its 
approval by the city council, i t becomes 
binding both upon the public authority 
and the private property owners. 
Additions and modifications may be 
made as necessary, according to an 
established legal procedure. 

6. Subdivision Regulation -State 
laws generally authorize municipalities 
and other local units of government to 
provide for the regulation of lot sizes, 
street layouts, the installation at 
utilities of all sorts, and the provision 
of open spaces and other facilities. 
Through the power to approve proposed 
subdivision plats, public authority may 
seek to provide for the reasonable 
reservation of needed streets of appro­
priate width and design. 
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The State of Wisconsin has recently 
obtained legal sanction for the regula­
tion of subdivision plats along State 
trunk highways at the State, rather than 
at the local level. 

7. Zoning -Still another planning 
device used to assist in the reservation 
of rights-of-way ultimately needed for 
highway purposes is zoning This 
involves the adoption of regulations 
governing various kinds of permitted 
uses of land and buildings ac^acent to 
the highway, se tback regulations, 
minimum size of yards, etc., and the 
height, bulk, size and other character­
istics of structure. Setback authority 
may be distmguished from the designa­
tion of ultimate right-of-way widths 
though both may be authorized under the 
police power. 

Administrative Ueasures - Sometimes 
It IS possible, pursuant to negotiated 
understandings, to effect a degree of 
desirable control through admmistrative 
measures of highway departments under 
their broad authority to construct, 
improve and maintain highways m the 
public interest. Some of these may 
involve the application of standards for 
private driveways or entrances to high­
ways, by means of a permit system. 
Setbacks of limited extent obtained by 
voluntary negotiation with property 
owners have been made possible in some 
such instances. 

The Project - These, briefly, are 
some of many tools that are now known 
to be at least partially helpful in faci l ­
itating the reservation of highway 
rights-of-way ultimately needed The 
effectiveness of each is circumscribed 
by statutory and judicial iHnitations, 
and by the customs and mores of the 
localities where they may be applied. 

The purpose of this project is to 
examine closely the essential and 
associated elements of each of these 
measures, particularly with reference 
to the reservation of future highway 
rights-of-way, their advantages and 
their shortcomings in terms of cost, 
ease of application, effectiveness of 
result, extent of present usage, etc 
It could be the final objective of this 
project to select a single measure or 
combination of measures, which, from 
the standpoint of all the varying crite­
ria, appear to fu l f i l l the present need 
If an entirely new device seems indi­
cated, its dimensions wil l be outlined. 

It IS hoped that substantial progress 
can be made on this project during the 
year 1951. A progress report wi l l be 
submitted for consideration of the 
committee at the 1951 annual meetmg 
of the Board. 

The use of one of the techniques 
mentioned above, the official map 
procedure, resulted in a rather sig­
nificant court decision in recent months, 
when a New York court denied a motion 
by the City of New York to dismiss a 
suit fi led by a landowner, who claimed 
that refusal to permit building on her 
property, included in the city master 
plan as a part of a proposed parkway, 
prevented her customers from buying 
the property. 

The State Supreme Court ruled only 
on the question of whether or not a cause 
of action existed, (Piatt v. City of New 
York, N. Y. S. (2d) 138, September 26, 
1949). Indirectly raised, however, was 
the question of the constitutionality of 
the statute involved. 

Section 28-a of Article 3 of the 
General City Law of New York State 
provides that: 

The plannmg board (of a city) may 
prepare and change, a comprehensive 
master plan for the development of the 
entire area of the city, which master 
plan shall show existmg and proposed 
streets, bridges and tunnels and the 
approaches thereto, viaducts, parks, 
public reservations, roadways mparks, 
sites for public buildings and struc­
tures, zomng districts • . . and such 
other features existing and proposed as 
wil l provide for the improvement of the 
city and its future growth, protection 
and development, and will afford ade­
quate facilities for the public housing, 
transportation, distribution, comfort, 
convenience, public health, safety and 
general welfare of its population. 

Section 35 of the same article provides 
that: 

For the purpose of preserving the 
integrity of such official map or plan 
no permit shall hereafter be issued for 
any building in the bed of any street 
or highway shown or laid out on such map 
or plan, provided, however, that i f the 
land within such mapped street or 
highway is not yieldmg a fair return 
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on I t s value to the owner, the board of 
appeals or other similar board in any 
city which has established such a board 
having power to make variances or 
exception in zoning regulations shall 
have power m a specific case by the vote 
of a majority of its members to grant a 
permit for a building in such street or 
highway which wil l as little as practi­
cable increase the cost of opening such 
street or highway, or tend to cause a 
change of such official map or plan, 
and such board may impose reason­
able requirements as a condition of 
granting such permit, which require­
ments shall mure to the benefit of the 
city. 
The court, in the present case, 

made the statement that statutes had 
been held unconstitutional when they 
prohibited compensation in subsequent 
condemnation proceedings for buildings 
erected upon land taken for highway 
purposes after fi l ing of a map of the 
street, citing two previous cases to 
substantiate this statement. 

The city claimed that the statute here 
involved provided a method for obtaining 
a building permit and did not prohibit 
compensation for buildings so per­
mitted. The land owner had no cause 
of action since she had not exhausted 
her remedies under the statute. 

However, the court stated that the 
statute afforded the landowner no 
remedy since she claimed that she 
derived a major portion of her l ive l i ­
hood from the sale of her real property 
and was in no position to submit plans 
and apply for a variance. The police 
power, the court stated, extended to the 
restriction of use of private property 
for the public welfare, but when such 
restriction became unreasonable i t 
might amount to confiscation. The 
court, therefore, ruled that the land­
owner had a legitimate complaint and 
was entitled to take action against the 
city. 9 

ber 1949 to November 1950, raising the 
national index to 179, a new peak. This 
is in marked contrast to the six percent 
decrease reported for the period No­
vember 1948 to November 1949. Figure 
3 indicates the percentage change for 
individual States, which took place 
between November 1949 and November 
1950. It wi l l be noted that farm values 
increased in each of the 48 States, re­
flecting the high level of economic 
activity as well as rising prices for 
farm products generally. Land values 
are expected to show contmued strength 
during the year 1951. 

It I S probable that the six percent 
decrease indicated for 1949 and the 
seven percent increase registered for 
1950 have not had an appreciable effect 
on overall right-of-way costs. If, 
however, farm values continue to rise 
as they have in the past year, they wil l 
undoubtedly be reflected eventually in 
land acquisition costs. 

CONTROL OF HIGHWAY ACCESS 

Authority to Establish Control Ied-Access 
Highways - Controlled-access highways 
are now sanctioned by legislative act 
m 30 States, l° by constitutional pro­
vision in one State, Missouri, and 
judicial decision in an additional State, 
Minnesota. Additionally, the Arizona 
State Highway Department has been able 
to acquire access rights in connection 
with the Tucson ControUed-Access 
Highway, under a provision of law 
granting the State Highway Commission 
power to exercise complete and ex­
clusive control and jurisdiction of 
State highways as i t may deem nec­
essary for public safety and conven­
ience. Under this authority, the Com­
mission adopted the following resolu­
tion, covering the Tucson project 

Right-of Way Costs and Land Values -Ac­
cording to the latest releases of the 
Bureau of Agricultural Economics of 
the U.S. Department of Agriculture, 
the value of farm real estate increased 
seven percent during the period Novem-

^ See Memorandum No. 34, op. c i t 

^"California, Colorado, Connecticut, Dela­
ware, Florida, Georgia, Illinois, Indiana, 
Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, New Hampshire, 
New Jersey, New Mexico, New York, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode 
Island, Texas, Utah, Virginia, Washington, 
West Virginia, Wisconsin, and Wyoming. 
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The Commission finds, determines 
and declares that the public mterest 
and safety requires that rights of direct 
access to, from and across this project 
shall be limited, as mdicated on the 
plans . . • The State Engmeer is hereby 
authorized and directed to acquire, by 
the exercise of eminent domain, or 
otherwise . . . also require the right 
of ingress and egress to control and 
limit the access to said highway 

right of ingress and egress to the high­
way froip the abutting properties re-
maming in possession of the Grantor 

u 

Although the State of California has 
a controUed-access law and has con­
structed hundreds of miles of e^qiress-
ways under the authority thus granted 
to the State highway authorities, at­
tempts to restrict or l imit this authority 

C H A N G E S IN DOLLAR VALUE 
O F FARM LAND* 

Percentages, Nov. 1949 to Nov. 1950 
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Figure 3. 

On the basis of this resolution, the 
Right-of-Way Division included in the 
deed conveying the lands needed for 
right-of-way to the State, the following 
provision: 

It is further understood and agreed 
the consideration received by the 
Grantor is also in fu l l payment and 
this ustrument transfers, assigns and 
conveys all permanent impairment or 
obstruction of any easements, public 
utilities service, right of access or 

are not uncommon. One such effort 
was made in connection with the State's 
plan to relocate a portion of State 
Route 3, between Roseville and Sacra­
mento, as a freeway. The taxpayers 
bringing the suit claimed that such 

liSee Memorandum No. 38, September 
1950, Committee on Land Acquisition and 
Control of Highway Access and Adjacent 
Areas, Highway R e s e a r c h Correlation 
Service, Circular No. 116. 
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action was invalid because i t provided 
for a new and different type of State 
highway than was intended by the con­
stitutional provision authorizing the 
legislature to establish a system of 
State highways, and to pass all laws 
necessary and proper to construct and 
maintain the same. The taxpayers 
argued that the statutory provision 
giving the highway commission authority 
to designate and construct freeways on 
"such terms and conditions as m its 
opinion wil l best subserve the public 
interest," was an improper delegation 
of legislative power to an administrative 
agency. The State's authority to con­
struct the relocated highway as a free­
way was, however, upheld Iqr the court. 
This case, HoUoway et al, v. Purcell, 
217P. (2d) 665, is described in more 
detail earlier in this report.^ ̂  

Another California case (City of San 
Jose vs. C. H. Purcell, Director of 
Public Works of the State of California, 
and G. T. McCoy, State Highway 
Engineer, No. 70666 (1948) in the 
Superior Court of Santa Clara County) 
came before the court when the City of 
San Jose requested an mjunction re-
strainmg the State Director of Public 
Works and its State Highway Engineer 
from locatmgand constructing a section 
of State Route 5 through the corporate 
limits of the city as a controUed-access 
highway. Authority for such action was 
based on so-called" imtiative" ordinance 
enacted by the electors of the City of 
San Jose some eight months after the 
City Covuicil of San Jose and the State 
Department of Public Works had signed 
the agreement required by law for the 
construction of a section of State High­
way Route 5 through the corporate 
limits of the city. 

The so-called "mitiative" ordinance 
adopted by the city provided that per­
mission for any highway, thoroughfare 
or route of the State of California, not 
already completed, to cross any cor­
porate area of the City of San Jose could 
not be granted without approval of the 
electorate. A further provision of the 
ordinance sought to nullify the agree-

12 See Section on Land Acquisition, Sub­
section entitled "Relocation of Highways." 

ment entered into by the City Council 
with the State, by providing that any 
contracts, agreements or resolutions of 
the City Council approving any highway 
not completed as of the date of adoption 
of the ordinance should be made null 
and void upon approval of the ordinance. 

The court found that the city failed 
for several reasons in its effort to use 
its power of the initiative and refer­
endum to nullify the aforementioned 
agreement between the City Council and 
the State. 

First of all , the court said, "a 
municipality operating under a charter 
is legislatively supreme only with 
respect to those matters which are in 
essence solely those of 'municipal' 
concern, "citing several court decisions 
to this effect. The question then was as 
to whether or not the construction of a 
State highway through a municipality 
was merely a matter of local concern 
or was of State-wide mterest. Plaintiff 
called attention to several decisions 
wherein the establishing, mamtaining, 
locatug, relocating and vacating of 
streets were held to be municipal 
affairs, relying on one decision in 
particular. City of Los Angeles v. 
Central Trust Co., 173 Cal. 323, 
wherein i t was stated that "the matter 
of opening, laying out and improvement 
of streets withm a city. . . are matters 
of much greater concern to its inhab­
itants than to the people of the State at 
large and they are clearly municipal 
affairs." 

The court, however, cited a more 
recent case (Los Angeles Ry Corp. 
V . Los Angeles, 16 Cal. (2d) 779) which 
recognized the fact that a matter which 
might once have been considered of 
merely municipal concern could "in 
the light of the complexities incident 
to State-wide growth, require State­
wide recognition through general legis­
lation and thus cease to be a purely 
"municipal affair" and in turn become a 
matter of general or State concern and 
therefore the proper subject of general 
regulatory laws. " In the court's opin­
ion, the proposed freeway was naturally 
a matter of local concern, but over and 
above the municipal interest was that of 
the entire State. The freeway was m 
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its very essence a matter of general 
concern to the people of the State as a 
whole, who were potential, and many of 
whom would become, users of i t as a 
segment of a State highway. 

The court also brought out the fact 
that the California State constitution 
established the control of the State 
highway system by the State, Section 
26 of Article IV providing that "The 
legislature shall have power to estab­
lish a system of State highways or to 
declare any road a State highway, and 
to pass all laws necessary or proper to 
construct and maintain t h e m . . . " 
Pursuant to this provision the legisla­
ture had enacted the necessary statutes 
to provide for the exercise of such 
control by the State Highway Commis­
sion, including the following section 
(No. I l l of the Streets and Highways 
Code): 

Whenever the natural course of a State 
highway passes mto or through any city 
and a State highway route through or 
around such city is not specifically de­
scribed by law, the commission shall 
determine the location of the connectmg 
portion necessary to make the State 
highway continuous Such location may 
be either through or around such city, 
depending upon the commission's 
determination as to which location wil l 
be of the greatest benefit to through 
traffic upon such State highway. 

Statutory law thus definitely em­
powered the State Highway Commission, 
to the exclusion of every other agency, 
to make the determination which the city 
of San Jose had sought to limit and set 
aside by the ordinance above referred 
to. 

In its request for an injunction bar­
ring the State Highway Commission 
from proceeding with construction of 
the contemplated freeway, the City of 
San Jose argued that under provision of 
the State's controlled-access law (Sec­
tion 100.2 of the Streets and Highways 
Code) such highways were made a 
matter of State and local concern. By 
eliminating the State-wide aspect and 
emphasizing the municipal aspect, the 
city contended that the electorate could 
annul and nullify the agreements of the 
two exclusive contracting parties which 
the State Legislature had authorized and 

empowered to act under the provisions 
of the controlled-access law, i . e., the 
State Highway Commission and the City 
Council. 

In its argument the City assumed 
that "The City of San Jose" and "City 
Council" were one and. the same. This 
was a false assumption, according to 
the court and the case of In re Pfahler, 
150 Cal. at p. 81 was cited as follows: 
"The common council or other legisla­
tive body and other charter officers do 
not constitute 'the city' but are merely 
agents or officers of the ci ty ." Fur­
thermore, in the present case, the City 
Council was not the agent of the city, 
but a State agency, deriving its authority 
to contract solely f rom the State, and 
in so contracting was wholly mdependent 
of the city. Previous decisions were 
also cited wherein official bodies had 
been properly held to be and recognized 
as State mandatories for the purpose of 
administering or executing matters 
which although affecting municipal areas 
were nevertheless so extensive in scope 
and character as to constitute matters 
of more than mere local concern. 

In enacting the California controlled-
access law, the legislature, recogniz­
ing that the construction of this type of 
highway would ordinarily involve cur­
tailment of some of the ordinary and 
important incidents of the ownership of 
land, had deemed It expedient and fa i r 
to set up an empowered contracting 
entity to act in conjunction with the 
State, the "City Council" of the mu­
nicipality involved. Such an agency 
would afford to the city and to the prop­
erty owners a not unsympathetic or 
antagonistic contracting agency before 
which the claims and interests of both, 
the city and the property owners might 
be urged, with reasonable assurance, 
that they would receive fair consider­
ation. Plaintiff argued that such action 
had the effect of recognition by the 
legislature that the "City" had exclu­
sive control over city streets, and that 
the State, except by agreement with the 
city was powerless to act. In other 
words, plaintiff believed that if the 
State actually had authority to close or 
intercept city streets in the process of 
constructing a freeway, Section 100. 2 
would not have been included in the law. 
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The court believed that the legislature 
was not obliged to provide such a con­
tracting agency, since, as earlier 
pointed out, its powers with regard to 
highway legislation under the State 
constitution were plenary. Further­
more, adequate remedies at law and in 
equity always exist in favor of an 
aggrieved party where the action of an 
official body or officer is arbitrary, 
capricious or fraudulent. 

The court stated that plautiff did 
not take into consideration the fact that 
the city streets included in the freeway 
were no longer merely "city streets" 
but were part of the State highway 
system, and no longer subject solely 
to municipal control. Plaintiff appear­
ed to consider that "freeways" were not 
"State highways" for the reason that 
they had been given a certain status 
through legislative action which differ­
entiated them from other "State high­
ways" i . e., the legislature had pre­
scribed for an "agreement" by a local 
body in the case of a "freeway". But 
the streets here involved were a part 
of the previously located State highway 
system and did not lose their status 
as such because of their construction as 
a "freeway". " A l l 'freeways' so lo­
cated are 'State highways', but not al l 
State highways are 'freeways'." 

In addition, the court found nothing 
in the statutes relating to location or 
c o n s t r u c t i o n of "freeways" within 
municipalities which rendered them 
subject to the municipal control of the 
city or to restriction by or through 
legislative action on its part. 

Finally, the court declared that the 
initiative ordinance was invalid because 
i t was in direct violation of the pro­
visions of the State and Federal consti­
tutions which prohibited the passage of 
any law impairing the obligations of 
contracts. The plaintiff's defense 
against this charge was to the effect 
that the contract was void for want of 
mutuality. The court found no evidence 
that this was true. It did find that under 
the contract, the State, without any 
expense to the City of San Jose, would 

required to make several definite 
improvements in connection with con­
struction of the freeway which would 
benefit the city, such as providine and 

paying for street connections. The 
court found this alone sufficient con­
sideration for the contract, quoting 
from Brownfield v. McFadden, 21 
C.A. (2d) 208 to the effect that "a 
contract is supported by a sufficient 
consideration if there is some benefit 
to the promisor or detriment to the 
promisee regardless of the amount of 
the benefit or detriment." 

On the basis of the arguments set 
forth above, and others, the court found 
the ordinance enacted by the city wholly 
Invalid, sustaining the State's objections 
to the issuance of the injunction re­
quested by the city. The decision was 
not appealed.13 

Urban Redevelopment and Expressway Plan­
ning - In planning for expressways in 
urban areas, i t is essential that some 
form of liaison be established between 
those in charge of the highway program 
and those in charge of urban redevel­
opment projects in order that the two 
types of improvement may supplement 
rather than interfere with one another. 
This need was augmented by the pro­
visions of TiUe I of the Housing Act of 
1949, extending Federal financial as­
sistance to slum clearance or redevel­
opment projects. Included in the pro­
visions of the Housing Act was the 
requirement that plans for slum clear­
ance and urban redevelopment must 
conform to a general plan for the 
development of the locality as a whole, 
indicating the relationship to definite 
local objectives as to appropriate land 
uses and improved traffic, public 
transportation, etc. 

Because the Housing Act further 
provides that the administrator of the 
slum clearance program shall take such 
steps as he deemed necessary to assure 
consistency between the redevelopment 
plan and any highways receiving finan­
cial assistance from the Department of 
Commerce, i t was thought appropriate 
to have Mr. Carl Feiss, Chief, Com­
munity P l a n n i n g and Development 

13see Memorandum No. 40, October 1950, 
Committee on Land Acquisition and Control 
of Highway Access and Adjacent Areas, 
Highway Research Correlation Service, 
Circular No. 119. 
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Branch of the Division of Slum Clear­
ance and Urban Redevelopment of the 
Housing and Home Finance Agency, 
give the Committee his views on how 
admmistrators of highway and slum 
clearance projects can best coordinate 
their activities. Mr. Feiss'paper, "Ur­
ban Redevelopment and Highway Plan­
ning," is reproduced in this bulletin. 

Access Rights on New Highways - A con­
troversial q u e s t i o n , in connection 
with the construction of expressways on 
new locations, is that of whether or not 
access rights inhere m the owners of 
property abutting on the new location, 
and must therefore be acquired m the 
same manner as is done when existing 
highways are converted to controUed-
access facilities. Individual cases have 
heretofore been adjudicated by the 
courts. However, after some study 
of the problem, Mr. J. B. Hutton, Jr. , 
Attorney, Bureau of Public Roads, 
has come to the conclusion that a 
restricted dedication of land for use 
for expressways may afford the needed 
legal instrumentality to control or 
deny access to such facilities, m 
which case the State would not be liable 
for damages for the denial of access. 
Mr. Hutton addressed a session of the 
committee at the annual meeting of the 
Board on this subject, and a copy of 
the brief which he has prepared, "Re­
stricted Dedication of Rights-of-Way 
for New E^qpressways or other Limited 
Access Facilities," is reproduced in 
this volume. 

Effect of Expressways on Adjoining Lands -
The committee's project, consistmg of 
an economic stu<^ of the effect of the 
Shirley Memorial Highway in Virgima 
on land use and land values has made 
some progress during the year. P r i ­
marily, the purpose of the study is to 
develop a technique which wil l be use­
able, with modifications, for similar 
studies by State and local governmental 
agencies. A preliminary method was 
developed in a test area, which has 
proven adaptable when applied to another 
test area. Further efforts to improve 
this technique are being made. The 
need for projects of this type continues. 

The California Division of Highways 

is continuously carrying on studies on 
the effects of ejqpressways on adjacent 
property, publishing reports of their 
fmdings as soon as available. During 
1950, two new studies were completed 
and published m "California Highways 
and Public Works." The f i r s t of these, 
"Freeway Ups Busmess, North Sacra­
mento Shows Growth," by W. Stanley 
Young, was published in the January-
February issue. The second, "Auburn 
Study, Economic Survey of Placer 
County Freeway Shows Busmess Bene­
fi ts , " by the same author, appeared in 
the May-June issue. 

Studies of this type are also being 
carried on in Texas in connection with 
the Gulf Freeway in Houston. Many 
more are needed. If i t can be demon­
strated, as has l>een done in Califorma, 
that expressways have a beneficial 
effect on land values and the commumty 
at large the task of "selling" this type 
of highway to the public wi l l be much 
less formidable. 

CONTROL OF THE ROADSIDE 

Legislative and Administrative Controls -
Although the need for control of the 
roadside is obvious to those concerned 
with the efficient operation of the high­
way, legislation providing for such 
control is difficult to obtain, due, in 
great part, to the efforts of a small but 
potent group of property owners and 
other mterested parties who seek to 
exploit the roadside for their own 
selfish interests. In many cases, 
these interests have been able to fore­
stall the enactment of legislation pro­
viding for any reasonable control of 
the roadside. At least two States and 
the Territory of Alaska, however, have 
succeeded in obtaining corrective leg­
islation in recent legislative sessions. 

1. Alaska - Chapter 59 of the Laws 
of 1949 enacted by the Legislature of 
the Territory of Alaska has for its 
purpose protection of traffic on the 
Territory's highways from obstructive 
outdoor advertising and the preservation 
of scenic beauty that might be impaired 
by such advertising. Section 2 of the 
act defines "outdoor advertising" as 
follows: 
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Section 2. DEFINITION. The term 
"outdoor advertising" as used m this 
Act, shall include all commercial 
advertising so displayed as to attract 
the attention of persons on any public 
highway or while in a vehicle of a com­
mon carrier, or in any station, public 
building, park or other public place, 
whether such advertising be by means 
of printing, writing, painting, pictures, 
or a combination thereof, and whatever 
be the means of display, except that it 
shall not include advertising located 
within incorporated towns nor upon 
private property in rural areas and re­
lating exclusively to the busmess con­
ducted on such property or the sale or 
rental thereof, or directional signs on 
the public domain pertaimng to and 
withm2500 ft. of such rural businesses 

Section 3 prohibits all outdoor adver­
tising as defined m Section 2, except 
political advertising material. Section 
4 provides for penalties for violators 
ranging from a $&0 muimum to a $50U 
maximum. 

Alaska seems to have been very 
farsighted in enacting a law of this type 
while there st i l l are comparatively few 
improved h i g h w a y s , and unsightly 
billboards have not yet had a chance to 
reduce the effectiveness of the highways 
or mar the scenic beauties.^4 

2. Wisconsin - Two new sections 
were added to the Wisconsin State 
statutes by the 1949 legislature, as a 
result of the Governor's Highway Safety 
Conference held the year before. Each 
of these new sections has for its purpose 
the control of roadside development in 
the interest of safety of the traveling 
public. 

Section 1 of Chapter 138, Laws of 
1949, specifies thatall land subdivisions 
provided for under Chapter 236.03 of 
the Wisconsin Statutes shall be so 
designed as to provide for the safety of 
entrance upon and departure from the 
abutting highways or streets and for the 
preservation of the public interest and 
public mvestment in such highways or 
streets, msofar as such provisions 
are reasonable under the particular 
circumstances. 

Section 2 provides for addition of a 
new section (j) to Chapter 236.06 (1) of 
the State statutes. Under the new 
section, no plat for lands abutting on a 

State trunk highway shall oe valid or 
entitled to be recorded until i t has been 
submitted to and approved by the State 
Highway Commission. However, m 
counties having a county planning board 
or department employing permanently 
at least one registered civil engineer, 
plats are to be approved by such board 
rather than by the State Highway Com­
mission. IS 

3. New Jersey - A 1950 revision of 
the New Jersey Turnpike Authority Act 
of 1948 carries over a clause included 
in the original act implementing a pro­
vision of the revised constitution adopt­
ed by the State in 1947. The section of 
the toll road act referred to, (Section 5, 
Subsection (j), Public Law 1948, Chap­
ter 454) provides that the turnpike 
authority may acquire by purchase or 
otherwise "any fee simple absolute in, 
easements upon, or the benefit of 
restrictions upon, abutting property to 
preserve and protect turnpike projects. " 
This I S apparently the f i r s t instance in 
which the constitutional provision 
(Article IV, Section 6, Subsection 3, 
cited in Highway Research Correlation 
Service Memorandum No. 15, December 
1949) has been made available for use 
by statutory enactment Its value, as a 
means of securing adequate protection 
for the public highways in the State 
seems indisputable. It is hoped that in 
the near future, other New Jersey 
highways may have the benefit of legis­
lation similar to that enacted in the case 
of turnpikes. 1̂  

Roadside Protection in Oregon -TheState 
of Oregon has made a determined effort 
through the years to control its road­
sides by legal and administrative meth­
ods, and has been quite successful, due 
m large part to the efforts of citizen 
groups interested in preserving the 
natural beauties of the State. Mr. J. 
M. Devers, Chief Counsel of the Oregon 
State Highway Commission, presented 
a comprehensive report on the various 
mechanisms his State is authorized to 

'4 See Memorandum No. 35, op. cit 

'5 See Memorandum No. 33, op. cit. 

See Memorandum No. 35, op. cit 
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use to maintain control of the road­
side, at a session of the committee 
during the annual meeting of the Board. 
The fu l l text of his paper, "Legal and 
Administrative Control of the Roadside 
m Oregon", appears in this volume. 

Roadside Surveys -The analysis of road­
side surveys advanced significantly 
during 1950 in at least two States, 
Michigan and Minnesota, through the 
mechanism of the State-wide highway 
planning survey. A progress report of 
the Minnesota survey was presented to 
the committee at the annual meeting of 
the Board by Mr. O. L. Kipp, Assist­
ant Commissioner and Chief Engineer 
of the Minnesota Department of High­
ways. The report disclosed that on the 
510-mile test project, accident rates 
for all types of mtersections were from 
two to three times greater where b i l l ­
boards were present than where they 
were absent. The accident rate for 
road sections having roadside com­
mercial activities was more than two 
and one-half times that of sections 
without such developments. Mr. Kipp's 
report entitled "The Minnesota Road­
side Survey" is included in fu l l in this 
buUetm. 

Voluntary Cooperation Flan - In recent 
years, many an attempt to provide for 
regulation or control of outdoor adver­
tising by appropriate legislation in the 
various States has been forestalled by 
pleas from the billboard industry for 
at least a t r ia l period of voluntary co­
operation, before more stringent meth­
ods are adopted. These so-called 
voluntary cooperation associations thus 
formed consist of representation from 
State h ighway department, garden 
clubs, roadside councils, operators of 
roadside industries, such as motels, 
service stations, etc., as well as the 
outdoor advertising interests. Whether 
or not any real control of the roadside 
is effectuated by these cooperative 
ventures is a question on which very 
little agreement can be found, repre­
sentatives of roadside councils and 
other citizen groups contending that 
these plans are proposed merely as a 
means of stalling off appropriate leg­
islation, while representatives of the 

outdoor advertising industry claim that 
they are not given sufficient cooperation 
to prove what they can do. In the 
meantime,' a moratorium on legislation 
providing for really adequate control is 
usually declared. Progress to date 
achieved by these voluntary groups has 
been negligible. 

Because of this contmumg contro­
versy, i t was thought appropriate to 
have Mr. Lloyd V. Sawyer, Secretary 
of the New Hampshire Voluntary Road­
side Improvement Association, present 
a report to the committee at the annual 
meeting of the board, outlining what his 
Association hopes to accomplish in the 
future and ]ust what had been accom­
plished to date. Mr. Sawyer's report 
is included in this bulletin. Because of 
the somewhat heated discussion which 
took place after this presentation, i t 
was thought pertinent to mclude a short 
summary of the questions asked and 
Mr. Sawyer's replies. 

PARKING 

Provision for Off-Street Parking Facil -
ities -Two outstanding court decisions 
were handed down by the courts during 
1950, in which the acquisition of land 
for public parking facilities was held to 
be a public purpose, the courts m each 
case declaring that the fact that inci­
dental benefits to private property might 
result did not alter the public character 
of the use. 

1. Virginia - Under a decision 
handed down on January 16, 1950, by 
the Virginia Supreme Court of Appeals, 
the City of Richmond may properly 
acquire land for off-street parkmg 
facilities under authority granted by 
State statute. Additionally, the court 
upheld the constitutionality of a section 
cA the city's charter, authorizing a 
"quick-taking" method of acquiring land. 
(City of Richmond et al. V. Dervishian 
et a l . , 57 S. W. (2d) 120) 

In August of 1948, the City Council 
of Richmond adopted a resolution, as 
authorized by Section 22(b) of its char­
ter, to institute condemnation pro­
ceedings to acquire property to be used 
for parking or storage of vehicles by 
the public. The sum of $275,000 was 
appropriated for payment for the land. 
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Subsequently, a Mrs. Mary Dervishian, 
owner of a parcel of property involved 
in the State's plans, appealed to the 
Hustmgs Court of the City of Richmond 
for an injunction against the city to 
prevent the contemplated action. 

Mrs. Dervishian claimed that the 
purpose for which the city was taking 
her property was not a public one, and 
furthermore that Section 22(b) was 
unconstitutional in that i t provided for 
a taking of property without due process 
of law. Other property owners involved 
later joined Mrs. Dervishian in her 
complaint. An injunction was obtained 
from the court restraining the city from 
instituting condemnation proceedings 
with respect to their properties. 

In its opinion, the lower court stated 
that although the purpose for which the 
property was being taken was a public 
one, the pertinent section of the ordi­
nance was unconstitutional and void for 
the reasons stated by the complainants. 
The city was permanently restrained 
from carrying out its plan for estab­
lishing off-street parking facilities in 
this area. 

The Supreme Court of Appeals of 
Virgima, where the case was taken by 
the city, concurred in the opinion of the 
lower court that the purpose for which 
the land was to be taken was a public 
one, and further declared that the 
section of the charter under which the 
city was proceeding was constitutional. 
However, the high court did find that 
the property to be taken was not ade­
quately described in the resolution 
which merely stated that the property 
was in the block bounded by Marshall, 
Clay, Seventh and Eighth Streets. The 
court also felt that the individual own­
ers were entitled to know at the outset 
what amount the city considered ade­
quate compensation for each separate 
parcel of property. The city was there­
fore restrained f rom proceeding under 
the present resolution without prej ­
udice to the right of the city council to 
adopt a proper resolution or ordinance, 
including an adequate description of the 
individual parcels and setting forth the 
amount of compensation to be paid each 
owner. 

Regarding the question of whether or 
not the purpose for which the land was 

being acquired m this case was a public 
one, the high court quoted the statutory 
provision under which the City of Rich­
mond was authorized to acquire and 
maintain property for public uses, as 
follows: 

To acquire places for the parking or 
storage of vehicles by the public, which 
shall include but shall not be limited to 
parking lots, garages, buildings and 
other land, structures, equipment and 
facilities, when in the opmion of the 
council they are necessary to relieve 
congestion in the use of streets and to 
reduce hazards incident to such use, to 
operate and maintain such places, to 
authorize or permit others to use, 
operate or maintain such places upon 
such terms and conditions as the council 
may prescribe; to charge or authorize 
the charging of compensation for the 
parking or storage of vehicles at or in 
such places; and to accept donations of 
money or other property or the right to 
use such property from others to aid in 
whole or in part in the acquisition, 
maintenance and operation of such 
places 

This the court considered an e^qiress 
declaration by the General Assembly 
that the contemplated use was a public 
one. Furthermore, since a city may 
acquire land adjacent to a street or 
highway to provide parking space for 
vehicles and to facilitate the flow of 
traffic thereon, the court found no 
reason why it should not provide such 
parking space away from the street. 
The purpose was the same and was a 
public one m either instance. The 
proper regulation of traffic in the 
mterest and safety of the public may 
require that vehicles be parked off the 
street in locations set aside for this 
purpose rather than in the streets 
themselves. The acquisition by the 
city of the necessary property to pro­
vide such parking areas is a prefer 
incident to its right and duty to regulate 
the use of its streets, and the use of 
the property for such pui-poses is a 
public one. Several previous deci­
sions in Virginia and in other States 
were cited by the court to substantiate 
Its opmion. 

A minor point brought out by the 
property owners to the effect that the 
parking lot would primarily benefit 
two near-by department stores the 
court disposed of as beside the point. 
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Incidental benefits to private property 
m the vicmity do not alter the public 
character of the use. 

The high court disagreed with the 
lower court m the latter's opinion that 
Section 22(b) of the city charter was 
imconstitutional. This section provides 
for a so-called "quick-taking" method 
of acquiring land for public purposes 
by the city, under the provisions of an 
act of the General Assembly (Acts of 
1942, Chapter 252, pp. 372, 373, 374) 
amending Section 22 of the city charter. 
Section 22 (a) of this act provides for 
acquisition of land by emment domain 
proceedings under the general laws. 

Under the "quick-taking" method, 
the city may, after adoption of an 
ordinance or resolution, f i le a petition 
in the office of the clerk of court, 
signed by the mayor and settmg forth 
the interest or estate to be taken and 
the purpose for which the property or 
interest is wanted. Section 22 (b) also 
provides for fil ing of aplat and descrip­
tion of the property. Funds covering 
the estimated cost of the property or 
damage thereto are to be deposited to 
the credit of the court. TiUe to the 
property or interest therein then vests 
in the city, and the city may take pos­
session of the property for its uses and 
purposes. Section 22 (b) also provides 
for proper notice to affected persons, 
if the city and the property owner agree 
as to compensation, a written agree­
ment to this effect may be filed m the 
clerk's office and the funds on deposit 
distributed accordingly. If no agree­
ment can be reached, either the prop­
erty owner or the city may apply to the 
court for appointment of condemnation 
commissioners. Funds to cover addi­
tional amounts which may be awarded 
by the commissioners must also be 
deposited by the city. 

The lower court found this quick-tak­
ing method unconstitutional because it 
provided a method whereby the city 
might acquire an indefeasible title to 
and possession of the owner's property 
prior to notice to him, and m advance 
of a hearing on its right to do so. The 
Supreme Court of Appeals, however, 
stated that the U. S. Supreme Court had 
held that the requirements of due proc­
ess did not inhibit the sovereign from 

taking physical possession of private 
property for public use in a condemna­
tion proceedmg prior to notice to the 
owner and in advance of a judicial 
determination of the validity of such 
taking. In one case, Bragg v. Weaver, 
251 U.S. 57, (1919) the court upheld 
the validity of a similar law of the 
State of Virginia, stating that since the 
taking was for a public use and adequate 
provision was made for a judicial de­
termination of the amount of just com­
pensation due the property owners, the 
requirements of the due process clause 
of the 14th amendment had been met 
although under the statute the contem­
plated hearing was to be instituted and 
conducted subsequent to the taking. 

In another decision. Bailey v. 
Anderson, 326 U.S. 203, (1945) the 
U.S. Supreme Court held that a V i r ­
ginia law authorizing the State Highway 
Commissioner to take immediate pos­
session of property necessary for high­
way purposes and "within sixty days 
after the completion of the construction 
of such highways," to institute con­
demnation proceedings to acquire title 
to property so taken, did not violate the 
due process clause. The court also 
referred to decisions upholding the 
validity of the Federal Declaration of 
Taking Act of 1931, upon which the 
Virgmia law here under discussion was 
said to have been modeled. 

Another point brought out in the 
landowners' bi l l of complamt was that 
the city had made no bona fide effort 
to acquire the property by purchase in 
accordance with the Virgmia Code, 
Section 4363. The lower court and the 
high court agreed that there was no 
merit in this contention because an 
attempt to reach agreement with the 
owner for purchase of land is not a 
condition precedent to the institution 
of condemnation proceedings unless 
required by constitutional or statutory 
provision. Since there is no constitu­
tional provision to this effect m Vi r ­
ginia, the matter was entirely gov­
erned by statute. The statute in ques­
tion did not require such action. 

Under the ruling of the Supreme 
Court of Appeals the city was restram-
ed from continuing pursuant to the 
present resolution only because of the 
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omission of descriptions of the indi­
vidual pieces of property and the es­
timated compensation for each parcel.1 

2. Illinois -On September 21, 1950, 
the Illinois Supreme Court handed down 
a decision upholding the constitution­
ality of an Illinois statute authorizing 
mumcipalities to provide off-street 
parkingfacilities. In the same decision, 
the court upheld the validity of an 
ordinance adopted by the City of Kan­
kakee pursuant to the statute. (Poole 
et at. V . City of Kankakee et a l . , 94 
N.W. (2d) 416.) 

The case came before the court as a 
result of a complaint by several c i t i ­
zens of the City of Kankakee who sought 
to enjoin the city from acting under the 
provisions of an ordinance adopted by 
the city for the purpose of acquiring 
land to be used for the operation of 
off-street vehicle parking lots in the 
business section of the city. 

The State statute imder question 
authorizes municipalities to acquire, 
own, construct, equip, manage, con­
trol , erect, improve, extend, maintain, 
and operate motor vehicle parking 
facilities. Land may be acquired by 
eminent domain. Bonds may be issued 
to pay for the purchase, such bonds to 
be payable only from the proceeds of 
operation of "any or a l l " of the city's 
parking facilities. Corporate author­
ities are to establish fees, if bonds are 
issued, sufficient to defray the cost of 
operation and maintenance plus payment 
of principal and interest on the bonds. 
Municipalities may lease facilities to 
the highest bidder and may make rea­
sonable rules regarding the use, man­
agement and control of the parking 
facilities. (nUnois Rev. Stat 1949, 
Chapter 24, A r t 52.1-1 to 52.1-10) 

The complaint attacked the constitu­
tionality of the statute primarily on the 
ground that i t authorized a taking of 
property for a private use in violation 
of the State constitution, offering the 
following arguments to substantiate 
their contention: 

1. The act benefits individuals 
rather than the community. 

2. The act is private because i t 
allows a community to go into business 

17 See Memorandum No. 36, op. cit. 

in direct competition with private 
citizens. 

3. The power to lease the parking 
facilities manifests a private purpose. 

The validity of the Kankakee ordi­
nance was attacked on the following 
ground among others: 

1. No necessity for the parking 
facilities could be shown to exist. 

2. The ordinance exceeded the 
authority granted under the parking act 
in that i t permitted the use of mcome 
from parking meters already installed 
as security for the bonds to be issued 
for the purpose of acquiring land for 
off-street parking facilities. 

3. The pledge of revenues from 
existing meters was invalid because the 
city would be deprived of the use of such 
revenue for other purposes. 

4. The ordinance was revenue pro­
ducing rather than regulatory. 

In determining whether the acquisi­
tion of land for off-street parking fa ­
cilities, as authorized by the Parking 
Act, was a public purpose, the court 
relied on criteria previously establish­
ed by the court and condensed m the 
case of People ex rel. Tuohy v. City of 
Chicago, 68 N. E. (2d) 761, (1946) as 
follows: (1) that i t affect a community 
as distinguished from an individual; 
(2) that the law control the use to be 
made of the property; (3) that the title 
so taken be not invested in a person 
or corporation as a private property to 
be used and controlled as private 
property; and (4) that the public reap 
the benefit of public possession and use, 
and that no one exercise control except 
the mmiicipality. The court found that 
the act under question met these qualif­
ications. Furthermore, regulation of 
streets and traffic is in the interest of 
public health, safety, welfare, conven­
ience, and necessity, and tiius for a 
public purpose. In a previous case. 
City of Bloomington v. Wirrick, 45 
N. E. (2d) 852 (1942), i t was held that 
the appropriation of a part of the street 
on which parking meters were placed 
was a public use because it was inci­
dental to the regulation of traffic on the 
streets. Likewise, i t seemed unques­
tioned that cities had authority to 
condemn property adjacent to an existing 
street for the purpose of widening it to 
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accommodate the parking of vehicles 
and to facilitate the flow of traffic as 
well. The acquisition of property for 
off-street parking would also be a public 
purpose. 

That the Parking Act benefited the 
community as well as the individual 
was manifest in the court's opinion. 
Traffic congestion strangulates move­
ment and business, affects the safety 
of those who use the streets, and also 
affects the value and protection of 
adjacent properties. The economic 
effect of traffic strangulation has been 
reflected in slumping values of business 
real estate and a proportionate decline 
m local tax income. The provision of 
off-street parking facilities might well 
be included in the effort to alleviate 
traffic congestion and is definitely a 
step toward meeting the public need. 

In answer to the argument that the 
use I S private because it enables a 
municipal corporation to enter into 
business in direct competition with 
mdividuals now operating parking lots 
was answered by the court with a quo­
tation from a previous case (People ex 
rel. Curren v. Wood, 62 N.E. (2d) 
809, 813) (1945) regarding municipally 
owned airports: "The power to operate 
an airport is vested in the airport 
authority on the theory that such opera­
tion is necessary for public safety in 
aviation . . . The fact that private air­
ports may and do exist does not pre­
vent operation and supervision of a 
public airport, any more than the 
ownership and operation of a private 
road prevents operation, supervision 
and control of the public highways of 
the State." This the court found to 
apply also to the contention made here. 

The final argument advanced, to the 
effect that the authority given the mu­
nicipality to lease the parking facilities, 
imputed a private purpose to the act, 
the court found equally untenable. 
Previous court decisions had held that 
a city might lease property it owned 
when empowered to do so by statute. 
It had also been held in previous deci­
sions that powers to contract for the 
use, and to fix fees and rentals were 
not inconsistent with the public charac­
ter of municipally owned lands. The 
fact that the lessee might gain some 

private benefit from operation of a 
parking facility did not alter the public 
nature of the act, such benefits bemg 
incidental to the public purpose of the 
statute. 

The court next considered the argu­
ments of the complainants as to the 
validity of the Kankakee ordinance, 
considering first the matter of whether 
a necessity existed for the taking of 
land for parking facilities. An unbro­
ken line of decisions, according to the 
court, had held that where the right to 
condenm existed, and the property was 
subject to the exercise of the right of 
eminent domain, and was being con­
demned for a public use, and the right 
to condemn was not being abused, 
courts could not deny the right to con­
demn on the ground that the exercise 
of the power is unnecessary or not 
expedient, as the determination of that 
question devolves upon the legislative 
branch of the government and is a 
question which the judicial branch of 
the government cannot determine. 

The provision 'of the ordinance to 
the effect that revenue from existing 
parking meters might be utilized to 
retire bonds issued for the purchase of 
land for off-street parking facilities 
was questioned on the ground that the 
act itself did not authorize such action. 
The court held that although the act 
itself authorized the acquisition of 
sites, buildings and facilities, and the 
pledging of the revenues thereof, this 
was considered to be merely a grant 
of power rather than a limitation. 
Another section of the act provided 
that bonds issued by a municipality 
pursuant to the act were to be payable 
solely and only from revenues derived 
from the operation of any or all of its 
parking facilities, to be secured by a 
pledge of revenues of any or all of its 
parking facilities. Still another section 
authorized the municipality to issue 
bonds or borrow money for the purpose 
of acquiring, completing, erecting, 
constructing, equippmg, improving, 
extendmg, maintaining or operating any 
or all of Its parking facilities. To say 
that the parking system should be bro­
ken down into isolated parts for financ­
ing and disposal of revenue would be 
uconsistent with the public purpose of 



the act, the orderly control and regula­
tion of traffic. 

In advancing the theory that under the 
ordinance the City of Kankakee would 
be deprived of the use of revenue from 
existing meters for other purposes, 
complainants relied on former court 
decisions wherem it was held that the 
mortgage of existing property and in­
come created a debt which put the 
cities there involved beyond their con­
stitutional debt limit. Later decisions, 
however, held that where no property 
of a city was pledged to secure payment 
of an indebtedness, it did not violate the 
constitutional debt limitation to pledge 
revenues both from the facility being 
extended and from the extension. Smce 
no attempt was here being made to 
pledge or mortgage any city property, 
pledge of income from existing facil­
ities did not render the ordinance 
invalid 

The final attack on the validity of the 
ordinance, that it was revenue produc­
ing rather than reguJktory, was based 
on a section providing that one half of 
all money remaining after bond pay­
ments and repairs were provided for 
might be transferred to the general 
purpose corporate fund, to be used 
only for the repair and maintenance of 
streets and the regulation and control of 
traffic on said streets. Since no ordi­
nance fixing rates for the use of the 
facilities had yet been adopted at the 
time of the court's decision, there 
could be no sound basis for knowing 
whether the fee charged would bear a 
reasonable relation to the burden that 
the ordinance and the Parking Act cast 
upon the city. The fact that the ordi­
nance made no provision for what might 
occur after all bonds were retired, at 
which time revenues might be far in 
excess of the cost of regulation and 
maintenance of the parking facilities, 
could not render the ordinance perma­
nently invalid, since the law provided 
ample reme^ for correction of such a 
situation either by the city councillor by 
the courts on proper complaints^ ' 18 

Use of Parking Ueter Revenues -Although 
the statutes of 14 States 19 and the 

18 See Memorandum No. 41, op cit. 

District of Columbia specifically au­
thorize or require that net parking 
meter revenues (i. e., gross revenues 
less the cost of amortization, mainte­
nance, administration, enforcement, 
etc.) be applied to the provision of off-
btreet parking facilities, California is 
probably the first State where author­
ization to pledge such revenues for this 
purpose has been written into the State 
constitution. 

On Tune 6, 1950, the California 
electorate approved a constitutional 
amendment permitting parking meter 
revenues to be pledged for the payment 
of revenue bonds issued to construct 
off-street park ing facilities. The 
amendment does not make such pro­
cedure obligatory; it merely permits 
the pledging of revenues by local offi­
cials when it is considered desirable to 
do so. 

Legislation previously adopted per­
mitted use of current parking meter 
revenues for parking facilities but did 
not permit the pledging of future rev­
enues from this source for that purpose. 
The constitutional amendment will 
facilitate the development of long-range 
parking programs. 

The amendment as adopted, reads as 
follows: 

Whenever under the laws of this 
State or under its charter any city, 
county, city and county, parking author­
ity, district or other public body is 
authorized to acquire or construct 
public parking lots, garages, or other 
automotive parking facilities, and for 
the payment of the cost of any thereof, 
to issue any bonds or other securities 
payable in whole or in part from rev­
enues of any such parking facilities, 
such public body, and any other public 
body within the territorial area of which 
such public parking facilities are or 
wil l be situated, is also authorized to 
pledge, place a charge upon, or other­
wise make available, as additional 
security for the payment of such se­
curities, any or all revenues from any 
or all street parking meters then owned 
or controlled or to be acquired or con­
trolled by It. 20 

i9Arkansas, C a l i f o r n i a , Connecticut, 
Florida, Illinois, Iowa, Kansas, Mame, 
Massachusetts, New Hampshire, North 
Carolma, Oregon, South Dakota, and 
Wisconsm 
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Parking-Zoning Study -During the year, 
the committee's study on parking facil­
ities through zoning was published by 
the Board as Bulletin No. 24, enUtled 
"Requirements for Off-Street Automo­
bile Parking Facilities in Zoning or 
Other Local Ordinances." The study 
was published in two sections: Section 
1 consisting of an analysis of local laws 
requiring provision of off-street park­
ing facilities in connection with various 
property uses, a model ordinance for­
mulated by the committee, and a dis­
cussion of the economic and adminis­
trative aq;>ects. Section 2 contains 
Appendix C, consisting of tables de­
scribing the most important provisions 
of each of the 155 local ordinances 
discussed in Section 1. 

In connection with the use of the 
zoning device as an aid in resolving 
parking difficulties, it is interesting 
to note that a provision of the zoning 
ordinance of the City of East Lansing, 
Michigan, has been declared uncon­
stitutional, because no standards were 
established therein to guide the building 
inspector in determimng whether or not 
sufficient parking space had been pro-
vifled for in connection with approval of 
applications for building permits. The 
provision which the Circuit Court of 
Ingham County declared invalid, read 
as follows: 

Facilities for adequate off-street 
parking space shall be estimated and 
determined by the bailding inspector, 
who shall use Us best Judgment In 
estimating the amount of parking space 
required m each individual case and 
such determination shall be subject to 
appeal to the Board of Appeals. 

The decision in this case (Irene E. 
fencer vs. George E. Snyder, East 
Lansing Building Inspector, Docket No. 
1533, October 1949) was handed down 
as a result of an action to coiqpel the 
building inspector to issue a building 
permit. The judge, in his opinion, 
stated that ordinances of this kind are 
usually considered mvalid unless stand­
ards for the guidance of the official 
passing upon applications for permits 
are included. No such standard was 
here set up, but the building inspector 

contended that an exception should be 
made in this case because the public's 
interest was involved - that the rule 
should be relaxed and the provision 
conferring discretionary power sus­
tained. Defendant cited several cases 
to support his contention. The judge, 
however, stated that although a public 
interest was involved in the case cited, 
it was not for this reason alone that the 
rule was relaxed. In each case, the 
subject matter appeared to be one im­
pelling a less rigid construction to 
effectively protect the public No 
reason appeared to be indicated in the 
present case to justify an exception to 
the rule. 

The judge considered that the build­
ing inspector was vested with arbitrary 
powers under the ordinance. He might 
establish his own standards and vary 
them as to each applicant. Even though 
the inspector's conduct was subject to 
review by the Board of Appeals, stand­
ards should be included in the ordi­
nance for his guidance. The building 
inspector was therefore ordered to 
issue the building permit. 
Truck Loading ana Unloading, Investigation -
This is a companion study to the park-
ing-zoning study. The basic data relat­
ing to requirements for truck loading 
and unloading facilities as contained in 
local ordinances were compiled some 
time ago, but the committee has sought 
additionally to formulate legislative 
suggestions for the use of municipal­
ities desiring to enact appropriate 
legislation. This has not been an easy 
task, especially since scientifically-
derived standards, relatmg truck load­
ing and unloading requirements to the 
various commercial and industrial 
uses, are utterly lacking. Moreover, 
such factors as size of vehicle, ware­
housing facilities, the efficiency of 
loading and unloading operations, etc., 
further complicate a determination of 
reasonable requirements. The com-
nuttee is presently investigating all of 
these matters, and will finally report 
the fmdings during 1951. 

Parking Legislation Study -Work on re-

20 See Memorandum No. 40, ap. cit. 21 See Memorandum No. 38, op cit. 
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vision of Highway Research Board 
Bulletin No. 2, Rev;ised, entiUed "An 
Analysis of State Enabling Legislation 
Dealing with Automobile Parking Fa­
cilities," 1947, and Bulletin No. 7 
entitled "An Analysis of State Enabling 
Legislation of Special and Local Char­
acter Dealing with Automobile Parking 
Facilities", 1947, continued during this 
year. It is eiipected that the revision, 
including an analysis of all State and 
local legislation on parking which has 
been enacted through 1950, will be 
completed in 1951. 

all kinds. A questionnaire has been 
sent to approximately 50 municipalities 
where such agencies are known or are 
Suspected of existing. The results are 
being analyzed and will be reported 
upon during 1951. The study will re­
veal, for example, how many parking 
agencies of all kinds there are, what 
their legal and administrative powers 
are, how they are constituted, what 
they have accomplished to date toward 
solution of the parking problem in 
their respective Jurisdictions, and so 
on. 

Parking as a Public Utility -A Study on 
the possible application of the public 
utility concept to off-street parking 
facilities was undertaken during the 
past year, and a paper summarizing 
the results of the study was presented 
at an open session of the Department of 
Economics, Finance and Administration 
at the annual meeting of the Board. 
This paper, entitled "Parking as a 
Public Utility," I S being published in 
the 1950 Proceedings of the Board. 
The public utility approach is being 
offered as a compromise in those cities 
where the provision of off-street park­
ing facilities is at a stand-stiU because 
of a difference of opinion between the 
public enterprisers and the private 
enterprisers as to which should provide 
the needed facilities. 

Parking Authorities Study - The Com­
mittee is cooperating with the Parking 
Committee of the Department of Traffic 
and Operations in a study of the effec­
tiveness of urban parking agencies of 

INFORMATION INTERCHANGE 

During 1950 the committee issued 
nine monthly memoranda through the 
Correlation Service reporting on sig­
nificant court decisions, new laws, 
administrative practices and other 
Items of timely interest as follows: 

Memorandum No. 1950 
33 February 
34 f t 

35 April 
36 May 
37 July 
38 September 
39 
40 October 
41 December 

These memoranda provide a means 
of furnishing highway administrators 
and technicians information in capsule 
form not otherwise available for public 
distribution. This activity of the com­
mittee will be continued during 1951. 
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URBAN R E D E V E L O P M E N T AND HIGHWAY PLANNING 

Carl Feiss, Chief, Community Planning and Development Branch, 
Division of Slum Clearance and Urban Redevelopment, 

Housing and Home Finance Agency 

It is a very real privilege for me to 
speak at this annual meeting of the 
Highway Research Board Committee on 
Land Acquisition and Control of Adja­
cent Areas, first because I am not a 
highway expert, and second, because I 
consider, as a city planner, that it is 
an important opportunity to be able to 
talk to men who are trying to solve the 
problems of our highways through 
fundamental research. 

Before I go too far m what I have to 
say, I want to make my position clear 
to you. Mine is the fundamental as­
sumption that cities are for people, 
not automobiles. What I am going on 
to say is based on this assumption. 
Also, I hope to persuade you that in 
planning for the rebuilding of our 
obsolete communities or buildmg of 
new cities, one objective could be 
designing the city so well that people 
would not have to use automobiles in 
going to work or play, and the city 
would be so attractive that no one 
would want to leave it, even on Sunday. 
Or, I suppose we could reverse the 
objective and, instead of designing 
Utopia, we could des^ autopia - the 
automotive city in which total mobility 
is the objective, all people live in 
trailers and we abandon the quiet 
residential street for the highspeed 
domestic highway. 

Either way, or by some compromise 
between the two, we still should have 
people as the basic consideration, with 
those bright shiny gadgets running on 
macadam and concrete sluice ways as 
servants, not masters. Today, I am 
afraid that the question as to who is 
master is still an open one. Research 
into fundamental objectives is essential 
if we are to resolve the point. 

In extending Federal financial as­
sistance to any slum clearance or re­
development project under Title I of the 
Housing Act of 1949, there are two 

major provisions of the Act in which 
streets and highways have an important 
role and which the Administrator must 
take into .account in arriving at his 
decisions. 

The first of these is the requirement 
that any plan for slum clearance and 
urban redevelopment must conform to a 
general plan for the development of 
the locality as a whole. The second 
requires that a redevelopment plan 
"shall be sufficiently complete (1) to 
mdicate its relationship to definite local 
objectives as to appropriate land uses 
and improved traffic, public transporta­
tion, etc.," and provides further, "that 
the Administrator take such steps as 
he deems necessary to assure consist­
ency between the redevelopment plan 
and any highways or other public im­
provements in the locality receiving 
fuancial assistance from the Federal 
Works Agency" (now the Department of 
Commerce). 

The Administrator is also directed 
by the Act to "encourage the operations 
of such local public agencies as are 
established on a State or regional 
(within a State), or unified metropolitan 
basis or as are established on such other 
basis as permits such agencies to con­
tribute effectively toward the solution of 
community development or redevelop­
ment problems on a State, or regional 
(within a State) or unified metropolitan 
basis." 

One of the basic considerations in 
planning for the development or re­
development of any area eligible for 
financial assistance under Title I is the 
relationship of the area to the street 
and highway work which serves the city 
and the locality. The location and 
character of existing or planned major 
streets or highways in the vicmity ot a 
proposed redevelopment project will 
not only influence but may be the prm-
cipal factor in the determination of the 
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new uses in the project area. It is 
important m any case that the street 
system of any redevelopment project 
be mtegrated with the major streets 
and highways of the community and the 
locality, and that redevelopment plans 
be prepared with full knowledge of any 
proposed changes or improvements in 
the major street or highway systems. 

Problems of traffic and parking and 
public safety and convenience must be 
carefully considered and provisions 
included in redevelopment project plans 
which will best serve the new uses in 
the area as well as the community as a 
whole, and which will be consistent with 
the long range plans for street and 
highway improvement in the locality. 

Applications received to date by this 
Agency from many cities throughout 
the country have focused attention on the 
importance of urban highway programs 
in the general planning being done for 
the development of these communities 
as a whole. 

Solution of problems of traffic, 
parking, provision of terminal facil­
ities, ease and convenience of intercity 
and interregional access to areas now 
devoted to or proposed for industrial or 
commercial uses, together with other 
problems attending the continued de­
centralization of commerce and Indus­
try and shifts in population to the sub­
urban and rural areas, are basic to 
the development of sound plans for land 
use and for the provision of community 
facilities and services. The conclusion 
has been inescapable, that lacking vp-
to-date scientific information such as 
results from modern urban traffic and 
parking studies and a clear understand­
ing of those factors which influence and 
establish the basis for design of the 
major street and highway system, 
planning for the future development al 
our cities or for redevelopment of worn 
out areas within them cannot proceed 
with any assurance that our planning 
will help us to avoid the recurrence of 
the very situations we seek to correct. 

We are convinced, therefore, that 
there is need for close liaison and a 
free interchange of information between 
the local redevelopment agencies and 
the local, State and Federal agencies 
responsible for urban highway planning 

and development if redevelopment 
planning is to proceed in a manner 
which will accomplish the objectives of 
all agencies concerned. 

We have said that the results of 
urban highway planning and research 
are indispensable to sound planning for 
development and redevelopment. On 
the other hand, we believe that the 
proper replanning of worn out or 
arrested areas of our cities can be an 
important factor in justifying and 
supporting the need for realization of 
the street and highway plans. 

PSTCHOLOGICAL RESEARCH 

It seems to me that we must con­
tinually search for an understanding of 
some of the following questions behind 
human behavior as it relates to flie 
automobile. Let me suggest here a 
partial list .of both psycholog îcal and 
social-psychological problems we as 
planners and you as researchers should 
consider. Traffic volume and roadway 
construction research and analysis will 
have greater value to all of us if we 
keep alive studies of this suggested type. 

QUESTION NO. 1. Why do people want 
to own automobiles? 

This question has several possible 
answers, any or all of which may be 
pertinent to our studies. We know that 
convenience is not the only reason for 
auto ownership. By this I mean con­
venience of travel from place of resi­
dence to place of work or between 
places of work. We know that many 
people make trips by car v^o could do 
so better by public conveyance at less 
cost and, in many instances, within the 
same time limits. We know that the 
housewife often uses the car for shop­
ping when again she could do it as 
conveniently by public conveyance or by 
walking. We know that there are a 
great many unnecessary trips made and 
eiq>erience in the last war during the 
restrictions on gasoline and tires 
indicated that many automobile activities 
could be curtailed, although we rec­
ognize that commensurate gearing up 
of public conveyances did not take place. 

We do know that poeple very often 
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acquire cars simply to own them or 
because they want a bright shiny gadget 
which they can show off. Part of the 
custom of the country is that every 
family shall own a car - at least one. 
We have to accept this as part of the 
personal pride of each family and 
recognize that any shift of population 
planned for in urban redevelopment or 
development will, in all likelihood, 
include a shift m automobile location 
in number approximate to the shift 
in the number of families. 

QUESTION NO. 2. Why is the auto­
mobile used as an instrument of re­
creation? 

The automotive week-end, which is 
one of the phenomena of American 
living, requires much research and 
analysis. In other countries the week­
end I S a day of rest or is devoted to 
work in the garden or around the home. 
"Let's go for a drive", is the standard 
statement of the American family on 
Sunday and the hegira from the city to 
the country and return or tours within 
the cities, cause one of the major 
problems which we face in handlmg 
week-end traffic. In many parts of 
the country, one of the curiosities of 
the week-end is the driving by those 
less fortunate in their residential 
accommodations through the better or 
"snooty" residential districts - a kmd 
of Cook's tour of the mansions. It 
has been the thought of several city 
planners that were the American public 
to be housed in less congested con­
ditions providing for more garden 
space and recreation area that the 
desire and need for getting away from 
the slum or the high density areas 
would be lessened and that week-end 
driving might be curtailed, thereby 
reducing both the accident rate and 
congestion of highways. It is recog­
nized, however, that there is a certain 
psychological satisfaction in movement 
withm a vehicle, which raises the 
third question: 

QUESTION NO. 3. Why do people like 
to drive automobiles ? 

There is undoubtedly a physiological 

satisfaction for more people in the 
sense of motion and speed. One of our 
most serious problems in residential 
neighborhoods is the high school kid 
with the jalopy who spends whatever 
time he can in indulging m the satis­
faction of high speeds and the dangerous 
maneuvers of his not too well controlled 
vehicle. Until we know more about the 
fundamental satisfactions obtained in 
gettmg behind a wheel and putting the 
foot on the accelerator, we will not 
have a full understanding of how to 
control traffic and design our cities 
accordingly. 

QUESTION NO. 4. How does one design 
a street pattern for psychological and 
physiological safety? 

This I S perhaps the most difficult of 
all the research problems in this area 
on which we need immediate help. Until 
such time as automobiles are equipped 
with radar and automatically slow down 
or stop when they approach each other 
or a telephone pole or a slippery curve 
or a pedestrian and the question of 
safety is taken out of the pilot's hands, 
the design of new streets and the re­
design of old ones becomes the most 
complicated problem we are facmg in 
our orientation of the redesign of cities. 
In urban redevelopment this is parti­
cularly important since we are anxious 
not to perpetuate the engineering mis­
takes of the past. We recognize, 
however, that a compromise is con­
stantly necessary with existing land 
use and ownership patterns. «We do 
not know, however, what those things 
are which we should avoid. There has 
been a good deal of discussion as you 
know about the effect of billboards as 
distracting influences on the eye of 
the driver. In some states the bil l­
board at curves or on dangerous roads 
has been legislated against as a matter 
of safety. There are undoubtedly other 
distractions which w^ are contmually 
creating and about which we know very 
little. Road side markets and un­
controlled ribbon development of a 
commercial nature with its attend­
ant curb cuts and the distractions of 
neon signs and heterogeneous archi­
tecture are to be considered m the same 
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category. Mr. Kipp's report on this 
subject deserves most careful con­
sideration. We also know, of course, 
that each individual will react to the 
same stimulus in different ways - just 
as we know that there is infinite varia­
tion in the phsyiological reactions to 
danger and sudden fright, as well as 
an infinite variation in the competence 
of people to concentrate. 

QUESTION NO. 5. What is the best 
method to encourage travel by public 
conveyance instead of by private car? 

We all recognize the fact that the 
continued increase in the number of 
private cars used in journey to work 
movements per day adds to congestion 
and the cost of municipal management. 
It is also a recognized fact that public 
conveyance can be a much more effi­
cient and, in many instances, a safer 
method of transporting human beings 
from residence to place of occupation. 
However, despite logic and facts, many 
public transportation systems are 
failing and there is an mcreased dif­
ficulty in getting people to travel by 
bus, street car, or rapid transit ve­
hicles. It is mandatory, if further 
decentralization takes place, or be­
cause of civil defense purposes dis­
persal activities shift work centers, 
that a solution be found to encourage 
people to want to travel again by public 
conveyance. At present there is un­
doubtedly a shift away from mass 
transportation. Research is needed 
into how to make a mass transportation 
system attractive and satisfactory and 
a complete analysis is essential of the 
journey to work. 

Research is needed into the degree 
to which these physiological and psy­
chological problems mentioned above 
should influence our city planning. I 
am certam that these fundamental 
questions require continued study. 

Smce urban redevelopment has the 
purpose of rebuilding cities along more 
modern lines and cleaning up blight and 
slums in the process, it is our hope 
that all technicians working m every 
phase of this activity will realize the 
mutual interests which are involved. 

Such mutual interests raise a whole 
series of new questions themselves 
requiring investigation, some of which 
I will try to touch on here illustrating 
with specific examples. 

QUESTION NO. 6. The relationship 
between urban highway development 
and urban redevelopment. 

It should be quite obvious that the 
replannmg and rebuilding of slum and 
blighted areas would include where 
appropriate the replanning and re­
building of the urban road pattern. 
However, the replanmng of the urban 
road pattern of a locality would be, in 
our concept of local government, the 
function of the local planning agency 
responsible for the preparation of the 
general plan of the locality as a whole. 
In only very rare instances will the 
local planning agency also serve as the 
local redevelopment agency and there­
fore, for the purpose of our present 
activity, we distinguish between the 
two responsibilities. Urban highway 
planning is a land use function of the 
general plan which is the responsibility 
of the local planning agency working 
with other local governmental units. 
All urban redevelopment projects, by 
Federal law, must relate to a general 
plan of the locality as a whole. Where 
the general plan provides for highway 
improvement, including street and 
parking improvement, and such im­
provements affect or are affected by 
the local urban redevelopment program, 
then a relationship between redevelop­
ment and highway planning may be 
developed. 

While such a relationship on the 
surface may appear indirect, quite the 
contrary is the case. A number of 
cities participating in the Title I pro­
gram of the 1949 Housing Act are using 
urban redevelopment as a basis for a 
major alteration in the street pattern 
and we are assisting in the financmg of 
advance planning for these projects 
and the ultimate land acquisition. A 
noteworthy example is that of Nash­
ville, Tennessee, where plans and 
estimates are well along in a program 
for the construction of a limited access 
highway in an area now a slum imme-
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diately adjacent to and around the 
capitol. In this case the acquisition of 
land mcludes not only the right-of-way 
for the highway but other properties as 
well which are to provide for public 
buildings and park area. In Nashville, 
then, the first project in the urban re­
development program involves an im­
portant addition to a local highway 
system as part of a planned multi­
purpose improvement. 

In Norfolk, Virginia, there is an­
other important development, this 
time tied in with a large public housing 
program for the rebuilding of Negro 
slums. The bridge now under construc­
tion connecting Norfolk with Portsmouth 
is a single purpose structure. I am 
not questioning its design or structure 
or its importance as a connecting Imk 
to eliminate an out moded ferry system 
but until the Norfolk Housing and Re­
development Authority came along, the 
traffic generated by the bridge was to 
be dumped without choice into the 
already overcrowded and narrow streets 
of a century old slum. From here this 
traffic was supposed to percolate through 
a maze of smaller connecting links and 
over railway tracks either to the busi­
ness district or to the several radials 
mto Norfolk which, stopping at the edge 
of the built up area, have never quite 
formed a system. Working closely with 
the Planning Commission, the Authority 
and its redevelopment consultants made 
a careful study of the possible effect of 
this pending traffic jam on the city. 
They realized how mixed a blessing the 
new bridge could turn out to be having 
found that unless the bridge traffic could 
be controlled and diverted to specific 
channels, no redevelopment plan could 
be satisfactory. As you know, contem­
porary planning thought diverts through 
traffic around residential areas and 
planned neighborhoods. With this m 
mind, then, the Norfolk Authority came 
to the Slum Clearance and Urban Re­
development Division with a project of 
approximately 110 acres of housing 
reuse and approximately 70 acres for 
mdustrial reuse tied together by a new 
belt highway leading as a major thoro-
fare, partially limited access in type, 
cutting a swath through the slums and 
connecting the new bridge directly with 

the radials mentioned above. The 
right-of-way for this road and mter-
changes and connecting arteries is 
part of the urban redevelopment pro­
ject. Land acquisition for this major 
road and some of its connections is 
financed m the same general way as 
is other land acquisition in the urban 
redevelopment program, through loans 
and grants-in-aid. The grant-in-aid is 
made available when it is determined 
that the reuse value is less than the 
cost of acquisition. In this case, while 
the State Highway Division has approved 
the project, some state or other Federal 
funds may be in the offing for it. Con­
struction of the roadways themselves -
pavement, utilities, etc., - can count 
towards the one-third local grant-m-aid 
required by the Housing Act, provided 
no other Federal aid is used for this 
purpose. Ownership of land and im­
provement for the new system will be 
vested in the city of Norfolk, though 
the housing project will remain prop­
erty of the Federal Government and 
the industrial areas will be sold to 
private enterprise. Here again, you 
can see a multi-purpose redevelopment 
program with a highway improvement 
as a major element in it. 

There are many other cities in the 
urban redevelopment program in which 
land acquisition for urban roads plays 
an important part or in which an urban 
road program directly affects our work. 
We can assist m the supplementing of 
local municipal or county programs in 
which a project requires highway im­
provements and such improvements 
relate both to a general plan and the 
project plan. By careful coordination 
of the two Federal aid programs it 
should be possible, in many instances, 
to make the grant-in-aid dollar go 
much farther. The fact that the Housmg 
Act of 1949 specifically states that a 
redevelopment plan for a project shall 
be sufficiently complete to indicate its 
relationships to local objectives as to 
improved traffic and public transporta­
tion, among other public improvements, 
gives weight to our purpose here. 

I could go on citing a number of other 
instances of cities. Perhaps I should 
add that in Cincinnati n^ichhas selected 
eight areas in the Lower Mill Creek 
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Valley. The Mill Creek Expressway 
now under construction which will serve 
part of the interregional highway plan 
as US Route 25 mvolves slum clearance 
and redevelopment. In Honolulu, Area 
No. 1, at the fringe of the central 
business district, involves an arterial 
six lane divided highway at grade. 
This highway will serve as a principal 
distribution artery for traffic from the 
central business district and is part 
of the Federal aid program of the 
Bureau of Public Roads. 

QUESTION NO. 7. Can urban rede­
velopment funds be used for the clearing 
of land and its acquisition for parking 
purposes? 

The answer is "Yes". A redevel­
opment project may be in whole or m 
part for parking purposes. It could be 
part of a municipal financed parking 
program in which case the municipality 
may become the redeveloper. It could 
be a private parking garage in a pri­
vate enterprise commercial redevelop­
ment project. There are several 
possible variables. Compliance with 
the general planning requirements of 
the Act and the residential land use 
provisions of the Act form certain 
restrictions which do not present a 
wide latitude m choices. Several cities 
are already including parking and ga­
rages in their redevelopment schemes -
Chicago's Project No. 1 includes a 
large garage, and two large private 
residential parking lots and one large 
shopping center parking lot in a slum 
clearance scheme for which demolition 
I S already under way. Paterson, New 
Jersey, in its Area No. 1, is proposing 
a street extension and a new bridge 
over the Passaic River, as well as a 
circumferential route around the busi­
ness district. Part of this program 
includes a four or five story municipal 
parking lot. 

It is important to recognize that we 
are not interested in providing assist­
ance for isolated parking lots. At all 
times they must be related to a project, 
or if the redevelopment program itself 
I S a parking plan, it must be directly 
related to a general plan of the locality 
as a whole. We have rejected several 

applications where a single parkmg lot 
has been the only proposal. We cer­
tainly hope that the time will come when 
the entire circulation plan for a city will 
include the necessary storage facilities 
that will be required as new business 
ventures are developed and as improved 
highway conditions are made between 
the central business district and outlying 
parts of a city. Slum clearance and 
urban redevelopment can play a very 
important role in providing planned 
storage space where it is a logical 
part of the community development. 
This leads into a series of research 
projects in which we will need your 
help and on which I will enlarge below. 

The first five questions I did not 
attempt to answer. The next two I did. 
The next three I pose for further con­
sideration. They are questions on which 
I hope we can work mutually, since they 
are part of our joint efforts. 

QUESTION NO. 8. How do we prevent 
highways from contributing to ribbon 
development? 

It has been discovered that ribbon 
developments along roads and highways 
tend to create blight and slum. Much 
ribbon development is commercial in 
nature and sporadic in character. Our 
primary problem in ribbon development 
occurs along main arterial routes with­
in cities with commercial development 
cutting the efficiency of the roads and 
adversely affecting adjoining properties 
to the rear of land abutting on the roads. 
Zoning to date has not proved effective 
in adequately limiting such development 
or correcting standing conditions. 
Some of our worst slum and blighted 
conditions occur in the vicinity of such 
development and are either created by 
it or contribute to the ribbon develop­
ment problem. In many instances the 
assessed valuations of land along routes 
makes the clearance of ribbon blighted 
conditions almost impossible, and a 
number of projects have come in to us 
for clearance behind a wall of commer­
cial slum. This is a phenomenon so 
common to urban development that it 
requires special study before any solu­
tion can be found. Certainly, from the 
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standpoint of urban routes and efficient 
land use, a concerted effort should be-
made to find a means of eradicating 
this traditional pattern. 

QUESTION NO. 9. Does Midway de­
velopment improve land values and if 
so, how much? 

Apparently highway development of 
certain types is beneficial to land 
values In industrial areas.' In urban 
redevelopment industrial reuse of 
slum residential land is possible and 
the appropriate redesign of an industrial 
and commercial street system is need­
ed. If we maintain the usual existing 
grid pattern as a basis for industrial 
reuse, we will undoubtedly handicap 
such reuse. Much further information 
is needed on the kind of urban roads 
needed for industrial areas to handle 
trucking and docking facilities for a 
new industrial development. 

Conversely to the industrial highway 
development, it is apparent that ex­
cessive traffic for highway development 
tends to lower residential land values. 
While we recognize that it is important 
to provide easy access from residential 
to work areas, planning programs are 
attempting more and more to insulate 
residential areas from high speed 
traffic concentrations. There are a 
number of instances, however, in 
which new developments adjoin freeways 
or limited access highways, but we do 
not know what the effect of proximity 
is on residential reuse value. Careful 
appraisal of existing situations is need­
ed to indicate the character of the 
protection which needs to be afforded 
the residential areas and what use to 
make of border strips of land where 
high speed traffic may constitute a 
nuisance which cannot be avoided. 

QUESTION NO. 10. Is it possible to 
develop a nationally acceptable system 
of street and highway types? 

One of the problems facing planners 
today is the development of an accept­
able pattern of street types, grading 
from the limited access highway as the 
primary or maximum to the pedestrian 
street as the possible minimum in 

mtensity of use. Apparently throughout 
the country there is no accepted termi­
nology on road classification in terms 
of widths of right-of-way, pavement 
widths and types for all kinds of road­
way plans. Maybe such a uniform 
classification would be undesirable, 
but as we attempt to differentiate more 
and more between kinds of traffic and 
kinds of land use in a planned com­
munity, the need for standards of 
roadway design which can be univer­
sally applicable becomes more appar­
ent. As part of this, we also need 
the development of standards of the 
location of underground utilities and 
services and a better application of 
principles which can be uniformly 
accepted to both new subdivision de­
velopment and the redesign of old 
street patterns. For the city planner 
there can be no dividing line between 
one type of roadway and another. Each 
has its function and each may be able 
to become part of an over-all com­
munication system within a community. 
The old pattern of city streets has been 
one in which a street has limitless 
purposes. This has proved most un­
satisfactory in practice, and to the 
greatest extent possible, we must 
modify the existing patterns and create 
in new developments new patterns to 
meet the needs of the people who will 
be using the streets. We must provide 
for the minimum of friction between 
the people for whom the city is being 
planned and the vehicles which they 
use in the performance of their daily 
activities. 

SUMMARY 

To summarize the highway problems 
as we see them today would be a most 
difficult thing to do in this short paper. 
I can only highlight a few of the questions 
which our new urban redevelopment 
program is raising. I can assure you 
that it is our hope that, by collaborative 
effort between the Federal agencies 
concerned with the physical development 
of communities, there can be created a 
sound advisory system whereby com­
munities throughout the country can 
work to a common objective, - the 
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improvement of environment for living which we are all facing in making cor-
and for work and for the elimination, rect use of this presently lethal weapon, 
withm our lifetime, of the hazards the automobile. 

R E S T R I C T E D DEDICATION OF RIGHTS-OF-WAY FOR NEW 

E X P R E S S W A Y S OR O T H E R L I M I T E D ACCESS F A C I L I T I E S 

T. B. Button, Jr., Attorney 
Legal Division, Bureau of Public Roads 

RESUME' OF ARGUMENT 

There is no uncertainty as to whether a highway may be 
established in which an easement of access m favor of 
abutting landowners does not exist: the laws of 31 of the 
United States and of England permit establishment of high­
ways to which abutters may have no access. 

The point in issue in this argument is whether payment 
is required for not giving access rights to abutters at the 
time a limited access facility is dedicated, whether abutters' 
access rights necessarily exist or must be granted when a 
highway of limited access type is established on new location, 
and so must be extinguished, and paid for, as property 
rights in the new highway facility appurtenant to the adjoming 
land. 

To clear the pomt in issue, authorities are presented 
which prove: 

By defmition, an easement is a right in the 
land of another: it is not a natural property right 
inhering in ownership of land per se. 

Easements are created by grant, smce they 
are not inherent property rights. 

Easements of new kmds may be created if not 
agamst public policy. 

n 
Abutters' rights of access to highways are 

easements, are derived from grant, express or 
implied, and hence by the conditions of grants 
new modes of access or no modes of access 
may be created, which vary from the usual 
types, as by denying all direct access from 
abutting land and permitting access only at 
established junctions via such local, service 
roads as exist or may be created for the purpose. 

Payment of damages to abutting landowners is not required 
for not creating or giving access rights to highways m the 
grantor dedication which establishes such highways, because 
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where no right is created there can be no liability for taking 
away something which is not a legal right. 

A restricted dedication of land for use for express­
ways or other limited access facility affords the needed 
legal instrumentality to control or deny access to such 
facility without laymg the State liable in damages for not 
permitting access to such facilities restrictively dedicated 
on new locations. 

Since an economy of mass production 
of goods requires mass distribution, 
'and since highways are of great impor­
tance in mass distribution of commod­
ities and also m the movement of 
persons to work and to centers of 
social life, it is self-evident that a 
healthy economic and social life in those 
countries having mass production de­
pends upon adequate highways; ^ and, 
in turn, adequate highways depend, 
among other things, upon the legal 
power of the proper authorities to 
design highways ;idequate for the daily 
needs of the people, and to control 
access ^ to expressways and other 
limited access facilities on which traffic 
must move swiftly and safely if the para­
lyzing congestion of large cities is to 
be overcome. 

However, the control of access to 
expressways and similar facilities has 
been attended with liability to pay 
damages to owners of land adjacent to 
ê qsressways on new locations because 
of an omission of the highway statutes 
to stipulate that upon dedication of new 
expressways or limited access facil­
ities owners of adjoming lands should 
not have a legal right of access as a 
property right, or easement appurte­
nant to their land. ^ Because of this 
omission courts have held that under 
statutes relating to dedication of new 
highways a vested right of access to 
the highways from adjoining land was 
given at the time of dedicating the 
highways to public use, and hence that 
before such right may be taken away 
payment must be made to the owners of 
adjoining lands. Consequently, the 
costs of expressways and like facili­
ties have been increased by the value 
to adjoining property of access rights 
which must be extinguished and paid 
for before the expressway may ftmction 
as a facility for free flowing traffic. 

In many cases the value of such access 
rights are appraised as practically 
equal to the value of the land itself 
fronting on expressways or major 
highways and havmg m consequence of 
such frontage a high value as commer­
cial or mdustrial property. (Burnquist 
V . Cook (1945) Sup. Ct. Minn., 19 N 
W. 2d 394, at page 405, paragraph 

^See: "Causes of Industrial Growth of the 
United States," Vol. VU, pp. 700-717, 
"Cambridge Modern History", "Railroad 
and Highway," J.H. Parmelee, and E.R. 
Feldman, pp. 231-233, "Highways in Our 
National Life" (1950), "Influence of High­
ways and Transportation on the Structure and 
Growth of Cities, and Urban Land Values," 
Homer Hoyt, pp. 204-207, ib . , "Freight 
Transportation and H i g h w a y s , " W. A. 
Bresnahan, p. 253, ib . ; "The Highway and 
Social Problems," F. E Merril l , pp. 136-
137, lb . ; "History of the Modern Highway 
m the United States," Spencer Miller, Jr., 
pp. 95-97, 111, lb. 

2 This is known to those who observe heavy 
traffic, and is recognized by specialists in 
this field. See the remarks of Mr. Wilkie 
Cunnyngham, Assistant Attorney, Missouri 
State Highway Department, in "The Limited 
Access Highway from a Lawyer's View-
pomt," (1948), 13 Mo. L. Rev. 19, 22-
23, stating that limited access highways 
can carry three times the amount of traffic 
carried by unlimited access highways, may 
avoid 50 percent of the vehicle accidents 
which occur on unlimited access highways, 
and can save many millions of man-hours 
lost in retarded traffic, and see the remarks 
of Mr. Joseph Barnett, of the Bureau of 
Public Roads, at page 149, "Highways in 
Our National Life", and also see pages 34, 
52, 76, 87-88, 115, and 147 "Highway Ca­
pacity Manual" (1950), by the Committee on 
Highway Capacity, Highway Research Board. 

^For cases in point, see Burnquist v. Cook, 
discussed on p. 40 below, and State v. James 
(1947) Sup Ct. Mo., 205 S. W. 2nd 534, S37, 
in which Mr. Wilkie Cunnyngham appeared as 
counsel for the State. 
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16(3).) It I S clear that the owner of land 
adjoining anew expressway or a limited 
access roadway receives a windfall 
when access rights are donated and then 
bought back in this situation and that the 
payment of the unearned mcrement is 
prejudicial to the general public because 
increasing the expense of providing 
expressways and adequate highway 
service. 

To avoid the unreasonable expense of 
granting a right of access to a new 
expressway and of buying it back out­
right or as a component of land value 
as enhanced by right of access to the 
new expressway, it is suggested that 
amendments to highway statutes be 
enacted by the States which authorize 
restriction of access at the time a new 
expressway or like facility is opened 
and dedicated for general use, thereby 
preventing the vesting of access rights 
m favor of abutting landowners at the 
creation of the highway. Unless such 
reservation is made explicitly, highway 
departments may continue to be re­
quired to pay the value of access rights 
to the highways from abutting property 
when land is secured for new express­
ways. 

In heavy traffic-duty sections of 
main highways ui the vicinity of large 
cities, on* dangerous curves, on bridge 
approaches, and other areas in which 
large volumes of traffic are to be 
served, control or prohibition of access 
from abutting property would alleviate 
congestion. While the police power 
may be used to accomplish this purpose 
to a bmited extent on existing high­
ways and streets, strict control is 
legally possible at new locations by 
withholding the right of access at the 
time a portion of a highway right-of-way 
is dedicated to public travel. Hence, 
wherever m the reconstruction of a 
segment of an existing highway a new 
location is used a restricted dedication 
of said right-of-way would enable the 
public authorities in control to shut 
off cross currents of traffic from 
abutting land. In city planning on new 
locations for streets, the same greatly 
needed power may be secured, and 
exercised without liability to pay dam­
ages for not granting access rights to 

highways and streets on said new loca­
tions. If the restriction is not imposed 
at the time of dedication, an implied 
grant of access rights in favor of abut­
ters by reason of the analogy of un­
restricted streets may result. (Cf. 
State V . Hoffman (1939) St. Louis Ct. 
App., Mo., 132 S. W. 2d 27, a case 
in which access rights to a new super­
highway from adjoining land were 
recognized.) 

In those cases in which Federally 
owned roads are constructed for service 
as segments of expressways, especially 
in the area of Washington, D. C., ad­
ministrative problems in controlling 
access likewise would be simplified by 
enactment of a clause expressly per­
mitting a restricted dedication of the 
right-of-way so as to exclude access 
rights, although legal opmion (30 OP-
Atty. Gen., U.S. 470; 16 Op- Atty. 
Gen., U.S. 152; 22 OP- Atty. Gen., 
U. S. 240) exists to" the effect that in , 
the absence of an act of Congress au­
thorizing grants of easements only rev­
ocable licenses may be granted to cross 
or use land of the United States. How­
ever, it has been contended that 
abutters acquire access rights to road­
ways opened up on Federally owned 
land. To put the point beyond necessity 
of proving the Congress does not by 
implication grant abutters right of 
entry onto bridge iqiproaches or other 
facilities for free-flowing traffic merely 
by the act of dedicating the land to such 
use, enactment of the suggested re­
striction is needed, as declaratory and 
ejqplicative of existing law, not as an 
innovation in such cases. 

The need for amendments to statutes 
dealing with such restrictions appears 
from the result in Burnquist y. Cook 
below, and from a review of existmg 
statutes cited on pages 56-58 of this 
brief. 

An important case in Minnesota 
serves as an example of conferring and 
buying back an unearned mcrement of 
value, in the form of access rights 
from abutting land to a new highway. 
In the case of Burnqmst v. Cook (1945) 
Sup. Ct. Mmn., ig N.W. 2d 394 a new 
right-of-way was secured for an ex­
pressway. The right-of-way coincided 
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with the southern boundary of a tract of 
land but did not include any part of the 
tract. Nothing was done to restrict 
access from said tract north of the 
expressway when the expressway was 
opened, although access from the tract 
on which the right-of-way was located 
was expressly extinguished. An action 
was begun by the State to extingmsh 
rights of access from the tract north of 
the expressway. Also, the action 
related to thirty-three other parcels 
north of the expressway. A decision 
of the lower court extinguishing access 
rights without paying the abutting land­
owner damages therefor was reversed 
and the case was ordered to be retried 
on the issue of damages held to be due 
the abutting landowner. The Court said, 
in reference to the establishment of the 
new highway along the boundary Ime of 
the property north of the expressway, 
" . . . Easements of access which were 
then created and became appurtenant 
to such land were not mvolved or ex-
tmguished in the original proceeding. " 
(Underscoring added.) And the court 
held that the verdict of no damages was 
contrary to the weight of the evidence 
m the case. This means that the State 
gave a right of access by implication 
in opening the new road without a legal 
restriction on access, and hence the 
State had to pay the value of the access 
right to the property when it took away 
the legal right it had given, in con­
sideration of nothing. 

The Court said, "While it is true 
that the creation of a public highway at 
the same time subordmates the land on 
which it I S established to the easement 
of access insofar as abutting landowners 
are concerned, there is nothing in this 
fact which prevents the sovereign State 
from later extinguishing such easements 
in subsequent condemnation proceed­
ings. " The Court then held that ex­
tinguishment of the easement of access 
is an incidental power given the Com­
missioner of Highways to acquire "all 
necessary right-of-way needed in laying 
out and constructing the trunk highway 
system." (Sec. 161.03, sub. 1, Minn. 
Stat. Ann.) This power was said to be 
analagous to the power to condemn land 
for purposes of visability at inter­
sections. 

In this case land was acquired in 
1937 for a highway on a new location. 
The Court pointed out that when the land 
was acquired nothing was done to ex­
tinguish rights of access from the 
property north of the new highway. No 
part of the land north of the right-of-
way mvolved was taken. Properly 
considered, no access rights existed 
until (1) a highway was dedicated and 
(2) access rights to the highway were 
granted by express language or by 
implication based on an unrestricted 
dedication. Nothing was needed to be 
done or could be done to extinguish 
access rights from the property north 
of said right-of-way until access rights 
therefrom had been created. Smce the 
highway was designed as an expressway 
from the beginning, the highway should 
not have been dedicated in such a way 
as to vest rights of access. By re­
stricting the dedication so as to with­
hold access rights the necesî ity of 
extinguishing access rights could have 
been avoided, for no such rights would 
have existed and would not have to be 
extinguished if the State had not con­
ferred the same at the dedication of the 
new highway. 

See also Breinig v. County of A l ­
legheny (1938) Sup. Ct. Pa., 2 Atl. 2d 
842-47, holding exercise of vestea rights 
of access to highways from abutting 
land cannot be prohibited absolutely 
under the police power. 

Such result requiring indemnification 
for valuable property rights given as a 
windfall to owners of land beside new 
roads compels us to consider whether 
this is a reasonable precedent to fol­
low in serving the public by providing 
expressways as economically as possi­
ble to relieve chronic traffic congestion 
in the big cities. 

PROPOSITION OF LAW 

States Owe No Duty to Give Access 
to Owners of Land Fronting on New 
E^qiressways or Similar Facilities 
Provided the States Restrict Ac­
cess at the Time the Expressways 
or Limited Access Facilities are 
Dedicated to the Public, Thereby 
Preventing Vesting of Easement 
of Access as a Property Rig^t, and 
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Neither is Payment of Damage Due 
for Not Granting Access Rights to 
New Eiqpressways or Limited Ac­
cess Facilities. 

Have the owners of land adjoining land 
acquired by the State and on which the 
State constructs a new highway for 
free-flowing traffic a legal or con­
stitutional right of access from the 
abutting land directly onto the new 
ejqpressway if at the time the new high­
way is dedicated to the public a total 
or partial restriction is imposed by 
law against access by abutters, and, 
have such landowners a right to pay­
ment if unlimited access is not given? 

It is argued that a restriction im­
posed by law prior to dedication of State 
land for highway uses prevents the 
vesting of access rights as a property 
right, in the nature of an easement 
appurtenant to the abutting land over 
the highway right-of-way as the ser­
vient tenement, and, therefore, since 
no access right, as a property right, 
ever vested m the owner of abutting 
land, no payment is required as for 
taking aproperty right, and due process 
requiring payment for taking private 
property is not violated. If this is 
correct, the values of land fronting on a 
new eigiressway or limited access 
facility will not be increased by the 
value of access rights to the egress-
way, and the State will not have to buy 
up the access rights in order to have an 
eiqpressway, or other limited access 
facility. 

U the State does not thus restrict 
access rights to new e^qiressways, but 
confers rights of unlimited access to 
the new expressways as a property 
right, then the State will have to buy up 
the access rights to avoid cross-cur­
rents of traffic on the expressway from 
driveways to roadside shops, stores, 
filling stations, and eating places; and 
the State will be in the position of living 
abutters access rights for nothing and 
then buying back at a high price the 
same access rights that were given 
away free by the State. Land actually 
taken under such restriction of access 
as proposed would be valued as it ex­
isted before the new expressway was 
opened and would not have its value 

increased by the value of access rights 
from such property to a new egress-
way. The prices of land in cities for 
new exqpressways are almost pro­
hibitive. The question presently dis­
cussed affects the price of land needed 
for expressways and limited access 
facilities and is hence of major im­
portance in the urbanhig^way program. 
No injustice results to owners of land 
by declining to give them for the bene­
fi t of their land access rights to new 
eiqiressways, or sections of limited 
access roads on new locations, a rig^t 
their land did not enjoy before the 
exqienditure of the millions of dollars 
required for expressways and similar 
roadways into the heart of the great 
cities; and it is evident that the value 
of all city property will be preserved 
or increased by opening adequate high­
ways mto the centers of the cities and 
ending the traffic strangulation v^ich 
is slowly kiillng the downtown areas. 

Numerous court decisions and stand­
ard legal treatises present official 
acts establishing highways and re­
stricting or denying m various ways 
rights of access thereto from adjoining 
land, and show that a State may limit 
the access to a highway at the time it is 
created, thereby preventing the owners 
of adjoining property from having a 
legal right of direct access from their 
land onto the highway. In some of the 
instances referred to below the private 
person donating land originated the 
restriction, and in others the State 
originated it. In numerous instances 
the State adopted the restriction and 
established the highway as a public 
highway subject to said restriction. It 
follows that the type of restriction 
needed today for the safety and con­
venience of the public in using eiqsress-
ways by excluding unlimited access 
from adjoimng land may be imposed 
when the modern exqpressway is dedi­
cated to public use, and that no property 
rights of access will vest and no such 
property rights will have to be divested 
to eliminate interference with fast 
traffic on the eiqpressways. The follow­
ing pages contain summaries and quo­
tations from the decisions and treatises 
which hold that limited use of a new 
highway may be made the condition 
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upon which such highway as a new high­
way IS established and dedicated to the 
public, and that the rights of abutting 
landowners as well as of the general 
public to use a highway arise when the 
highway is established. Therefore, 
where a prohibition against access from 
abutting land to a highway facility on 
new location owned in fee by the State, 
or over which the State has acquired a 
right of exclusive possession, is im­
posed at the dedication of the facility, 
the abutting landowner may not re­
cover damages as for taking a right of 
unlimited access, simply because no 
right of unlimited access to such facility 
was ever given him by the law. 

ORIGIN OF RIGHTS IN HIGHWAYS 

"In England all highv^ys, except 
such as have been created by or m 
pursuance of statute, and possibly also 
such as are immemorial, have had their 
origin actually or theoretically in ded­
ication. " (12 English Rulmg Cases 518; 
Reg. V. Inhabitants of East Mark (1948) 
11Q. B. 877.) "It appears from the first 
of the principal cases that a highway 
may be dedicated by the crown, and 
that dedication by the crown niay be 
presumed from user. " (lb. p. 520.) 

"A dedication is ah appropriation of 
land to some public use, made by the 
owner of the fee and accepted for such 
use by or on behalf of the public. . . . 
It IS purely of common law origin. 
But it IS only in very modern times that 
the subject has assumed much impor­
tance. " (27 American Decisions 559, 
citing as the first modern decisions 
Rex V. Hudson (5 Geo. 2) 2 Str. 909, 
93 Eng. Rep. 935, Lade v. Shepherd 
(8 Geo. 2) 2 Str. 1004, 93 Eng. Rep. 
997, and Trustees of Rugby Charity v. 
Merryweather (1790) 11 East 375; 8 
R. C. L. 881.) "Most highways have or 
are deemed to have originated from the 
owner's dedication of his land to the 
public for the purposes of passage and 
acceptance by the public of his gift, 
evidenced by their user of the way. 
There being no obligation on an owner 
to dedicate, or on the public to accept, 
the public cannot complam that the 
owner has dedicated to them an unsat­

isfactory or dangerous highway, or has 
imposed restrictions upon his dedica­
tion; and, if they accept his land as a 
highway, they must use it for such 
purposes and subject to such restrictions 
as he has indicated and imposed. " (16 
Halsbury's Laws of England 187.) "A 
highway may be dedicated only for one 
or more al the recognized kinds of 
traffic." (lb. p. 234, referring to p. 
184 which states a highway may be 
established as a carriageway, a horse­
way, or a footpath.) "A road may 
apparently be dedicated as a public 
carriageway subject to a prohibition 
against a particular class of wheeled 
traffic, . . . " (lb. p. 234.) In the 
case of Lade v. Shephard (8 Geo. 2) 
2 Str. 1004, 93 Eng. Rep. 997, it was 
held by Chief Justice Hardwicke that 
property formerly belonging to the 
plamtiff became a highway by act of 
dedication and continued user by the 
public, that the public had a right of 
passage, but that an abutting landowner 
had no right to place one end of a bridge 
m the street m order to get over a ditch 
and enter the street. 

"It was well settled in the 16th 
Century that easements, like other 
incorporeal things, if created expressly, 
must be created by deed. (Co. Litt. 
9a.)" "It was also settled that they 
could be created by implication. This 
implication will arise if an mtention is 
shown, by the words used m the con­
veyance of the property, to revive an 
easement which had been formerly 
annexed to the property, but which had 
since been extinguished by unity of 
seisin; or if the easement so arising 
is a right which is both contmuous and 
apparent, e.g. if a man sold a house 
with a gutter running on to land retained 
by the vendor, or conveyed by the 
vendor to another; or, as we shall see, 
in case of ways of necessity.-" (Holds-
worth, "Hist Eng. Law," VII, p. 334.) 

". . . English law. . . has there­
fore gone on the principle of treating 
the extent of any given right of way as 
a question to be determined by the 
facts and circumstances of each indi­
vidual case; and as in other cases of 
rights appurtenant to a dominant tene­
ment, the character of that tenement. 
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and the character of the road itself, are 
the most important circumstances to be 
taken into accoimt in considering the 
extent of the easement. 'Prima facie 
the grant of a right of way is the grant 
of a right of way having regard to the 
nature of the road over which it is 
granted and the purpose for which it is 
mtended to be used; and both these 
circumstances may be legitimately 
called into aid m determining whether it 
is a general right of way, or a right of 
way restricted to foot passengers, or 
restricted to foot passengers and horse­
men, or cattle, which is generally 
called a driftway, or a general right of 
way for carts, horses, carriages, and 
everything else,' per Jessel, M. R., 
Cannon v. Villars (1878) 8 C. D. at p. 
421." (Holdsworth, "Hist. Eng. Law," 
VII, p. 337.) See also Holdsworth, 
"Hist. Eng. Law," VH, pp. 321-336. 

In Dyce v. Hay (1852) English House 
of Lorcls^ 1 Macq. 305, Lord St. 
Leonards said, "The category of servi­
tudes and easements must alter and 
expand with the changes that take place 
in the circumstances of mankind. The 
law of this country, as well as the law 
of Scotland, frequently moulds its 
practical operation without doing any 
violence to its original principles." 
The principle is quoted and approved m 
the case of the Attorney General of S. 
Nigeria v. Jno. Holt and Co. (1915) 
English Privy Council, Law. Rep., 
Appeal Cases, at 617. 

"If an interest is to be an easement 
it must possess the four following 
characteristics: 

"(1) There must be a dominant and a 
servient tenement. 

"(2) An easement must accommodate 
the dominant tenement. 

"(3) Dominant and servient owners 
must be different persons. 

"(4) A right over land cannot amount 
to an easement unless it is capable of 
forming the subject matter of a grant. " 

"Since as we have seen, an owner of 
land IS at liberty to create an easement 
m favor of a third person of a kind 
which has never been heard of before, 
provided that it possesses all the 
essential characteristics, it is impos­
sible to give an exhaustive list of 

easements. The following list, which 
begins with the most important kinds, 
will afford some idea of how great 
their variety is: 

"(a) Rights of way, whether for 
general or special purposes, and 
whether exercisable in all modes or 
limited to a carriage way, bridle way, 
footpath, or a way for cattle. " Etc., 
etc., etc. 

"Natural rights. Lastly, easements 
must be distinguished from what are 
generally ca l led 'natural rights.' 
These, though they connote the imposi­
tion of duties upon third parties, are 
ordinary and mseparable incidents of 
the ownership of land, and are given 
the epithet 'natural' to distinguish them 
from rights, such as easements, which 
do not necessarily accompany ownership 
but must be acquired by grant, pre­
scription, or the like. Thus: 

'An owner has a right to so much 
support from his neighbor's land as 
will support his own land, unincum­
bered by buildings at the natural 
level'; and 
'A riparian owner can msist ex jure 
naturae that other riparian owners 
shall not divert the natural course of 
the stream.' 
"Without such rights as these it would 

be impossible for an owner to enjoy his 
land in the condition in which it was 
given for the enjoyment of man by 
nature." 

"Such rights, since they impose re­
strictions upon other landowners, have 
a superficial resemblance to easements, 
but m fact they are fundamentally dif­
ferent, for they arise automatically as 
a natural adjunct to the ownership of 
land and do not require to be deliver-
ately acquired." (G. C. Chesire, 
D. C. L . , F. B. A. , "The Modern Law of 
Real Property" (6th ed., 1949). pp. 
216, 219, 231.) 

This distinction between inherent 
property rights and those acquired by 
special act is observed in Higgins v. 
Betts (1905) Chancery Division, Sup. 
Ct. Jud., Eng., 2 Ch. 214, 215, which 
held that access of light from adjoining 
land is an easement to be acquired by 
prescription, or statute, or e3g>ress 
contract or grant, and is not a natural 
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property right. 

"The Methods by Which Easements May 
Be Created" 

"The principle which governs this 
matter is that every easement must have 
had its origin in grant. " Angus v. Dalton 
(1877) 3 Q.B.D. 102, per Cockburn, 
C. J . (Chesire, ib., p. 231). 

". . . the one exception, namely 
Statute, is not of frequent occurrence." 

"Acquisition by statute. Little need 
be saidof this matter. It is obvious that 
a statute can create an easement and, 
what is more, can give the name ease­
ment to a right which lacks the essential 
elements of one." (Chesire, ib., p. 
231.) 

"Every easement has its origin in a 
grant express or implied," said Lord 
Cairns, in Rangley v. Midland Railway 
Co. (1868) Ct. Appeal in Chancery, 3 
Chan App Cases at p. 310, a case m 
which a railway conqiany was held to 
have an option to buy land and dedicate 
it for use as a foo^ath leading to a 
railway line. 

"Our legal theory has always been -
at any rate within the last century or 
two - that the sole origin of a public 
highway was dedication to the public 
use by the owner of the land over which 
it ran, and in consequence that in a case 
of dispute the public right could be 
established only by such evidence as 
would Justify an inference of fact that 
the way had at some date, known or 
unknown, been so dedicated." And it 
was held that under the Right of Way 
Act of 1932, 20 years user of a foot­
path raises a presumption of dedication, 
in an action for an injunction against 
using a footpath across the plaintiff's 
farm. The court said that the effect of 
the said Act was to alter the former 
rule that long user was evidence of a 
dedication, but raised no presumption, 
Jones v. Bates (1938) Ct. of App., 
(Eng.) 158 Law Times 507. The former 
rule was given in Folkstone Corp. v. 
Brockman (1914) House of Lords, (Eng.) 
A.C. 338, which held" ' . . . it has 
always been held that where there has 
been evidence of user by the public so 
long and in such a manner that the owner 

of the fee, whoever he was, must have 
been aware that the public were acting 
imder the belief that the way had been 
dedicated, and had taken no step to dis­
abuse them of that belief. It is not con­
clusive evidence, but evidence on v^ich 
those who have to f md the fact may fmd 
that there was a dedication by the owner 
whoever he was.' " " 'In order to 
constitute a valid dedication to the public 
of a highway by the owner of the soil, it 
is clearly settled that there must be an 
intention to dedicate - there must be an 
animus dedicandi of which the user by the 
public IS evidence and no more . . . . 
The uninterrupted user of a road Justi­
fies a presumption in favor of the 
original animus dedicandi even against 
the Crown.' " (p. 368.) 

Likewise, in the United States, 
rights in highways are derived from 
dedication of land by the owners and 
acceptance of the dedication by the 
public, and rights in highways are 
derived also from dedication for high­
way use, as fixed by statute, of land 
condemned, bought, or owned by the 
State. The principle of establishing 
highways by dedication was a part of 
the English common law, and as such 
was mtroduced and followed in the 
United States. Tyler v. Sturdy (1871) 
Sup. Jud. Ct. Mass. 108 Mass. 196; 
Hobbs V. Lowell (1837) 36 Mass. 405. 
In accord: (Alabama). Sultzner v. 
State (1869) 43 Ala. 24; Steele vT 
Sullivan (1881) 70 Ala. 589;'"WiBEr?r 
Demopolis (1891) 95 Ala. 116, 13 So. 
289; (California). Stone v. Brooks 
(1868) 35 Cal. 485̂  (Connecticut). 
Noyes v. Ward (1848) 19 Conn. 250; 
N. Y., N. H. ajid H. Ry. Co. v. New 
Haven (1878) 46 Conn. 257; Paulsen v. 
Town of Wilton (1905) 78 Conn. 58, 61 
Atl. 61 (Delaware). State v. Brown 
(1916) 6 Boyce 179, 97 AU. 5dO; Dis-
trict of Columbia). Compton v. Rudolph 
(1926) 12 Fed. 2nd 152, 56 App. D.C. 
211; (Florida). Daugherty v. Latham 
(1939) 139 Fla. 477, 190 So. 742; 
(Georgia). Johnson v. State (1907) 
1 Ga. App. 195, 58S. E. 265; Davis v. 
State (1911) 9 Ga. App. 430, 71 S.E. 
603; Dunaway v> Wmdsor (1944) 197 
Ga. 705, 30 S. E. 2nd 627; (Illinois). 
Daniels v. People (1859) 21 m. (11 
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Peck) 439; Grube v. Nichols (1864) 
36 m. 92; (Idaho). Hanson v. Proffer 
(1913) 23 Id 705, 132 Pac. 573; (in-
diana). Greer v. Elliott (1882) 86 Ind. 
53, 68; (Iowa). Wilsonv. Sexon (1869) 
27 Iowa 15; Baldwin v. Herbst (1880) 
54 Iowa 168, flN.W. 257; Keokuk and 
H. Bridge Co. v. C.L R. (1950) 180 
Fed. 2nd 58; (Kansas). Cementery 
Assn. V. Meninger (1875) 14 Kan. 312, 
316; (Kentucky). Rowan's Exr's v. 
Portland (1847) 8 B. Mon. 252; Congle-
ton and Co. v. Roberts (1927) 221 Ky. 
712, 299 S.W. 579; (Maine). Browne 
y. Boudoinham (1880) 71 Me. 144; 
(Maryland). Harlan v. Town of Belair 
(1940) 178 Md. 260, 13 Atl. 2nd 370; 
Louis Sachs and Sons. v. Ward (1944) 
Idi Md. 365, 35 Atl. 2nd 161; (Mass-
achusetts) Hobbs v. Lowell (1837) 36 
Mass. 405; Valentine v. Boston (1839) 
39 Mass. (22 Pick.) 75, 33 Am. Dec. 
711; Tyler V. Sturdy (1889) 108 Mass. 
196; Guild v. Shedd (1889) 150 Mass. 
255, 22 N.E. 896, noting statutory 
change in mode of establishment; 
(Minnesota). Keiter v. Berge (1945) 
219 Minn. 374, 18N.W. 2nd 35; (Miss-
issippi). Kinnaire v. Gregory (1878) 
55 Miss. 612; Rylee v. State (1913) 
106 Miss. 123, 63 So. 342; Armstrong 
V. Itawamba County (1944) 195 Miss. 
802, 16 So. 2nd 752; (Missouri). Bailey 
V. Culver (1882) 12 Mo. App. 175, lS3; 
Garnett v. City of Slater (1894) 56 Mo. 
App. Z07, 211; State v. Muir (1909) 
136 Mo. App. 118, 117 S.W. 620; 
Kennardv. Eyerman (1916), 267 Mo. 1, 
isa S.W. 737; School Dist.-itorir 
Tooloose(1917) lfl5S.W. 1023; Cochran 
V. Wise (1921) 297 Mo. 210, 229 S. W. 
1050; (Nebraska). State v. Otoe County 
Com'rs (1877) 6 Neb. 129; (New Hamp­
shire). State V. Atherton (1844) 16 
N.H. 203; (New Jersey). Smith v. 
State (1852) 23 N.J.L. (3 Zab.) 712; 
Holmes v. Jersey City (1857) 12 N. J. Eq. 
(1 Beasl) 299, 308; City of Atlantic Cil 
V. Atlantic City Steel Pier Co. (19617^ 
N.J. Eq. 139, 49AU. 822; Parsippany-
Troy H. T., Morris County v. Bowman 
(1950) 3 N. J. 97, 69 AU 2nd Idd; (New 
Mexico). Lovelace V. Hightower (1946) 
50 N. M. SO, 168 Pac. 2nd 864; (New 
York). Appletonv. CityofN.Y. (1916) 
219 N. Y. 150, 114 N.E. 73, 7 A. L. R. 
629, 115 N. E. 1033, citing 2 PoUock 

and Maitland, "Hist. Eng. L. ", p. 144; 
Post V. Pearsall 22 Wend 425, 433; 
16 "Halsbury's Laws of E n g . p . 12; 
Mayor etc. New Orleans v. U. S., 10 
Pet. 662, 712-717; The Q-jjiiiTv. 
Inhabitants of Hornfey (1713) 10 Modern 
150; Rex v. Hudson (1732) 2 Str. 909; 
Lade V. Shepherd (1732) 2 Str. 1004; 
(North Carolina). Sexton v. Corp. of 
Elizabeth City (1915) 169 N. t . 385, 86 
S. E. 344; Stevens Co. v. Myers Park 
Homes (1921) 181 K. C. 335, 107 S. E. 
233; (Ohio). City of Steubenville v. 
King (1873) 23 Ohio St 610; (Oklahoma). 
Rummer v. Quantilty (1947) 179 Pac. 
2nd 164; (Oregon). Douglas County 
Rd. Co. V. Abraham (1874) 5 Ore. 318; 
Bakkev. Johnson (1922) 102 Ore. 496, 
202 Pac. 1091; (Pennsylvania). Pitts­
burg Ft. W. and Co. V. Dunn (1867) 56 
Pa. St. (6 P. Smith) 280; (South Caro­
lina). Edgefield Counhr v. Georgia-
Carolina Power Co. (1916) 104 S. C. 
311, 88S.E. 801; (Tennessee). Nash­
ville Tr. Co. V. Evans (1948) 206 S. W. 
2nd 911; (Texas). Heilbron v. St. Louis 
S.W. Ry Co. (1908) 52 Tex Civ App. 
575, 113 S.W. 610, 579; (Vermont). 
Judd V. Ctolloux (1944) 114 Vt 1, 39 
Atl. 2nd 357; Town of Springfield v. 
Newton (1947) SO AU. 2nd 605; (Wis­
consin). Yates V. Judd (1864̂  18 Wis. 
126. 

Acceptance of such dedication is 
essential. N.Y. H. andH. Ry. Co. v. 
New Haven (1878) 46 Conn. 257; Compton 
V. Rudolph (1926) 12 Fed. 2nd 152, 56 
App. D. C. 211; Dunaway v. Windsor 
(1944) 197 Ga. 705, 30 S. E. 2nd 627; 
Congleton and Co. v. Roberts (1927) 
221 Ky. 712, 299 S.W. 579; Harlan 
V. Town of Belair (1940) 178 Md. 260, 
13 AU. 2nd 370. -

The foregoing section on the "Origin 
of Rights in Highways" shows that the 
legal foundation of such rights rests 
on a grant or dedication either by a 
private landowner, or by the Crown or 
State, that restricted dedications were 
known at common law, and that reason­
able variations in restrictions imposed 
on highway use were quite familiar. 

Since an abutter's right of access to 
a highway is an easement, and since 
easements are created by grante, if the 
dedication or grant by which a highway 
or street is established withholds such 
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right of access, then of course no such 
right of access is vested in abutting 
landowners and no takug of a property 
right has been committed by not per­
mitting access and no damages therefor 
can be due in such case. The section 
following, on "Restricted Use Highways 
and Streets, "presentsauthorities show­
ing the power to impose restrictions 
when highways are dedicated. It follows 
that whenever the State wishes to 
restrict the dedication of land over which 
the State has right of exclusive pos­
session, all that is required is for the 
State to authorize the highway officials 
to make a limited dedication of such 
land for highways so that abutters shall 
have no right of access. If private 
landowners may impose restrictions on 
the uses to which land may be put by the 
traveling public, and if railway com­
panies may acquire rights to exclusive 
possession of land needed for railway 
tracks and may exclude abutting land­
owners from railway rights of way, then 
likewise m complete accord with the 
established p r inc ip l e s of highway 
dedication the State may acquire exclu­
sive possession of rights of way for 
limited access highways and may 
restrict the dedication so that no ease­
ment of access vests in abutters and so 
that no damages are due abutters for 
denial of access to the highway. 

RESTRICTED USE HIGHWAYS 
AND STREETS 

A dedication of land for a highway 
may be made subject to reservations in 
favor of the dedicator or to restrictions 
upon the freedom of the use of the land 
by the public, as a condition that a high­
way shall be used only at certain sea­
sons of the year or shall be subject to 
certain use by the dedicator, or for the 
use only of certain classes of vehicles 
or pedestrians only. Tiffany, Real 
Property, Section 1111, 3rd ed. 

''Land may be dedicated for a special 
and limited use, and use for any other 
purpose is unauthorized." (8 R. C. L. 
908) "The dedicator may prescribe the 
terms, restrictions and limitations on 
which the land is given . . . . " (8 
R. C. L. 909, citing notes in 52 Am. 
Dec. 479, 29 A.S.R. 299, 25 L.R.A. 

(N.S.) 980; 11 Ann Cas. 468.) "The 
dedication of land for a street or high­
way may be subject to limitations or 
conditions. So, a highway may be 
dedicated subject to limitations as to 
the time, extent and mode of its enjoy­
ment, or subject to the right to use or 
dedicate a portion of it to a railroad. " 
(13 R. C. L. 32. In accord: 12 Eng. 
Rul. Cases 581.) 

"Public s t ree t s , squares, and 
commons, unless there be some spe­
cial restriction, when the same are 
dedicated or acquired, are for the public 
use, etc. " (Underscoring added.) 2 
Dillion, Municipal Corporations, 4th 
ed., Sec. 656. 

Restrictions on Access -In the case of 
Home Laundry Co. v. City of Louis-
viUe(ldl6) Ct. App. of Ky., 182S.W. 
645, it was held that a laundry company 
as an abutting owner on a street, knowji 
as Court Place, dedicated as a pedes­
trian street had no right of access for 
carts and wagons on such street. The 
street in question was dedicated as a 
way limited to pedestrian travel only, 
and its use as such was begun in 1853. 
Subsequently, the laundry company 
acquired a lot fronting on the pedes­
trian street, and combined the said 
lot with another lot fronting on another 
street, erected a plant on the two lots, 
and began making deliveries of coal 
from wagons on the pedestrian street. 
Such use by the laundry continued for a 
number of years, but it was held no 
rights were acquired by adverse use 
and possession because no notice of the 
adverse claim was given the public 
authorities in the manner required by a 
statute. Hence, the actual user of the 
street to make deliveries to the abutting 
property from vehicles did not operate 
to extinguish the original restriction. 
Complaint was made by a judge that 
noise from automobiles and other 
vehicles on the pedestrian street inter­
fered with the trial of cases in a court­
room which was adjacent to the pedes­
trian street. Policemen were placed 
at the intersections of the pedestrian 
street with ether 'Streets and stopped all 
vehicles from entering the pedestrian 
street. The laundry company sued for 
an injunction, and the injunction was 
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denied by the trial and appellate courts. 
It afipeated at trial that the street was 
establishedon land dedicatedby abutting 
landowners, that the City of Louisville 
dedicated 8 feet, and the landowners on 
the opposite side of the street dedicated 
8 feet. The ordinance of the said City 
authorized a grant of 8 feet "for public 
use," "provided the said street is only 
to be used by foot passengers, and not 
for wagons, carts, or drays." By an 
omission in drafting the deed, the 
proviso of the ordinance, restricting 
use to pedestrians only, was omitted; 
but for a period of over 15 years the use 
of the street was actually restricted to 
pedestrians only, and the court held 
that this cured the omission of the 
deed to contain the restriction imposed 
by said ordinance. The Court held, 
further, that the pedestrian street 
"had its oric^ in a deed of dedication 
executed by the abutting property 
owners, of which the city, as a private 
owner of property was one . . . . " 
"The dedicators of a public way may 
impose any conditions as to its use, 
which they may desire, and there is no 
doubt that a street may, by its dedica­
tion be limited to the use of pedestrians. 
Trenton Water Power Co. v. Donnelly 
11 K. J . La» flSS. 73 Ati. Sfl7; Poole 
v. Husklnson 11 M pjid W 827; Hughes 
V. Bingham TSS N. Tt. 347,32 N. E. 78,17 
L.R.A. 454. It is within the authority 
of a city,, if beneficial to the public, to 
control by reasonable regulations the 
use which may be made of certain 
streets, as by limiting the weight of 
loads which may be hauled over them 
. . . . " "When the municipality accept­
ed the dedication of Court Place, which 
it did by causing it to be improved as a 
sidewalk, in the year 1853, the ded­
icators were still the abutting owners, 
and it spears that they not only did not 
interpose any objections to its accept­
ance as a way limited to pedestrian 
travel only, but were assessed, and, 
we presume, paid the costs of construc­
tion of the street as then constructed. " 
"A public way is However, nevertheless 
a street, though its use is confined to 
travel by pedestrians only. Atlanta and 
W. P. Ry. Co. v. Atlanta B. and A. Ry. 
Co. 12S Ga. m, S4 S. E. lii " 

This decision, relating to the power 

of a city to effect a restricted dedication 
of a street and to deny vehicular access 
to all property abutting thereon, is in 
public law, relates to public rights in 
streets, and is not one in a case in­
volving merely private acts relating to 
a private street The court reasoned 
that dedicators of land for use as streets 
may impose any conditions they desire 
as to its use, that the city dedicated a 
part of the land as a private owner of 
property subject to certain restrictions, 
and that the restrictions are valid. 
Logically, the decision supports the 
proposition that the State may impose 
restrictions, at the time it creates 
streets on land under State control as 
to the uses to which the streets may be 
put. In its proprietary capacity as an 
owner of real property with requisite 
dominion thereover, the State may 
impose restrictions on the use of land 
dedicated for a highway location. In its 
governmental capacity with responsi­
bility to promote public safety on the 
highways, in conjunction with its owner­
ship of lands to be dedicated as high­
ways, the State may impose reasonable 
restrictions at the time streets and 
highways are created which limit or 
deny access by abutters, although such 
restriction may vary the common-law 
easements of access enjoyed by abutting 
landowners. In this aspect of the 
matter, the State not only has all the 
power to restrict at dedication rigtita of 
abutters in highways which private 
uedicators have, but the State has 
greater power in this regard than 
private persons have. Hence, the 
pertinency of all decisions which hold 
valid restrictions on hig îway use im­
posed by private dedicators. Further, 
in every case in which a restriction 
is imposed by private dedicators and 
has been tvheld as applied to a public 
street, it was necessary for public 
officials to accept the dedications, 
thereby ratifying it by official action. 
Hence, again, the decisions cited herein 
are pertinent as showing official action 
ratifying and adopting restrictions on 
lands dedicated for highway uses. It 
should be noted, also, in considering 
the precedents reviewed in this brief, 
that the dedication of highways and 
streets restricted to a specified and 
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special use which of necessity pro­
hibited all vehicular access from abut­
ting lands constitutes a precedent for 
restricted dedications today of lands for 
use as expressways from which all 
vehicular access from abutting land is 
prohibited, in order to permit a free 
flow of traffic unsnarled with cross­
currents of cars from roadside filling 
stations, eating places, and other 
commercial places. 

In accord: Stegman v. City of Fort 
Thomas (1938) Ct. App. Ely., 116 S. W. 
2nd 649, m which the Court, referring 
to a reservation in a deed, held, "The 
city under the provisions of the reser­
vation has the right to open the street 
for pedestrians only, and when it does 
so, the street becomes a public high­
way. "; Sherington Urban District 
Council V. Holsey (1904) Chan. Div., 
HighCt. Justice, England, 91 L. T. R. 
225, holding valid a dedication of a 
street for pedestrians only. "It has 
not been shown that there has been any 
dedication as a public highway for all 
purposes." 

In Attorney General and Newton 
Abbott Rural District Council v. Dyer 
(1947) Chan. Div. High Ct. Justice 
(Eng.) 1 Chancery 67, an action was 
begun to establish a public right of way 
on foot in a lane over defendant's land 
to the bank of a river. Judgment was 
rendered for the plaintiff. The Court 
held, "It must now be taken as clearly 
settled not to be a requisite of a public 
right of way that it must lead from one 
public highway to another. Thus, there 
may be a public r i ^ t of way to a view­
point or beauty s p o t . . . . The high 
water mark of the sea at ordinary tides 
may, I conceive, be a good terminus for 
a public right of footway even though its 
proved use were conf med to walking to 
the sea's margin and thence returning. 
In accord Huey v. Whitley (1929) 
Chan. Div., Sup. Ct Jud., (Eng.) 1 
Ch. 440, in which evidence of user for 
60 years of a footway was given and the 
Court said, " I should be bound to hold 
that there had been at some time a 
dedication to the public of this path as a 
public footpath." 

In Tyler v. Sturdy (1871) Sup. Jud. 
Ct. Mass., 108 Mass. 196, an action 
for tort was begim and the defense was 

that the defendant had not trespassed 
because he had used a footpath estab­
lished by dedication and use. A case 
was made for appeal upon the question 
whether a public footpath could exist in 
Massachusetts by dedication or pre­
scription. The Court held, "By the 
common law of England, footways for 
the use of the public were one of the 
kinds of public ways, and might be 
created by dedication or prescription. 
Co. Lit. 56a. Thrower's Case, 1 
Ventr. 208, The Queen v. Saintiff, 
Holt, 129; S. C. 6 Mod iH, 1 Salk 359; 
Holt, 339. Rex v. Burgess, 2 Burr. 
908. Mercer v. Woodgate^Law Rep. 
5 Q. B. D. 26. This part of the English 
law, being manifestly adapted to the 
condition of our ancestors upon their 
settlement of this country, was part of 
the common law which they brought 
with them, claiming it as'their birth­
right, PaM^et_V;Clark, 9 Cranch 292, 
333. Storer v. Freeman, 6 Mass. 
435, 436. Hobbs v. LoweU 19 Pick 405. 
Commonwealth v. Churchill 2 Met. 
118. As it required no legislation to 
give it effect, we should not eiqpect to 
find many traces of it upon the statute 
books; but it is recognized by clear 
implication u the ordinances of the 
Colony of Plymouth, and its adoption is 
reasonably to be inferred from the early 
records of Massachusetts, the acts of 
the Province after the union of the two 
colonies under the one charter, and the 
statutes of the Commonwealth. 

"It was assumed in Hemphill v. 
Boston 8 Cush 195 and Danforth v. 
Durell, 8 Allen 242, that public foot-
ways might be created by dedication 
in this commonwealth. And the exist­
ence of such ways by dedication or 
prescription has been recognized in 
other States. Chadwick v. McCausland 
47 Maine 342. t̂ udd v. Hobbs 11 U.H. 
524, Gowen v. Philadelphia Exchange 
Co. S W. and S. 141, 3 Kent Co^ 

ed.) 451. note." 
In Abrey v. Livingstone et. al. Park 

Com'rs (1893) Sup. Ct Mich., 95 
Mich. 181, 54 N.W. 714, it was held 
that a city had power under an act 
authorizing purchase of land for suit­
able approaches to a bridge leading to 
a park to dedicate a strip of land for 
a bridge approach and to leave a strip 
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varying from 25 to 50 feet on each side 
of the said approach road for orna­
mental or other use and to exclude 
abutting landowners therefrom who 
demanded access rights over said strip 
to the roadway or street. 

In Ferguson Seed Farms v. Fort 
Worth-eteThy. Co. (1S34) Ct. Civil 
App. Tex., 69S.W. 2nd 223, an acUon 
for damages was brought for cutting 
off access to property abutting on a 
street by construction of spur tracks 
on the street, and for injunction re­
quiring the removal of the tracks. Land 
was platted into lots, blocks, and 
streets by the owner and the streets 
were dedicated to public use for foot 
and vehicular travel, reserving the 
right to operate utilities and railways 
through said streets as though not 
dedicated to public use as limited by 
the dedication. The town accepted the 
dedication. Later the owner of the 
property granted a railway the right of 
way to erect tracks in the street. The 
tracks were placed on the sides of the 
street and interfered with and made 
access difficult to abutting property, 
and the abutters brought this action. 
It was held: "A dedicator may impose 
such restrictions and reservations as 
he may see f i t when dedicating his 
property to the use of the public, subject 
to the limitation that the restriction or 
reservation be not repugnant to the 
dedication or contrary to public policy. 
(Roaring l^rmgs Townsite v. Paducah 
Tel. Co. lOfl tex. 452, 212 S.W. 147; 
Gibson v. Carroll, Tex. Civ. App., 180 
S.W. 630; 18 C.J. 70; OklahomaCity 
and T. R. Co. v. Duntom 39 Tex. Civ. 
App. 575, 88S.W. 849, 851; Ayres v. 
Penn. Ry. 48 N. J. Law 44, 3 AtL 885; 
Tallon V. Mayor of City of Hoboken 59 
It. J. Law 383, 36 AtL 693; 1 Elliott, 
•Roads and Streets,' 3rd ed., Sec. 163; 
State V. Society ete., 44 N. J. Law 502; 
Village of Bradley y. N. Y. Cent. R. 
Co. 296 m. 383, 129 N. E. 744; Arn v. 
ITandORy. Co. 171 Ky. 157, 188S.W. 
340; 6ity^~Rbblesvme v. Lake Erie 
and W. Ry. Co. 130 Ind. 1, 2S M.E. 
484; Brunswick ete. v. Mayor of Way-
crossfllGa. 573, 17 S.E. 674; Lynch­
burg T. and L. Co. v. City of Lynch-
burg 142 Va. 255. 128, S.E!. 606, 43 
A. L. R. 752, Ann., 766; Cane Belt Ry. 

Co. V. Ridgeway, 38 Tex. Civ. App. 
108, 85 & W. 496). " 

"Dedication of a highway is a mere 
gift to the public, and the donor may 
annex thereto any restriction or con­
dition he pleases, not inconsistent with 
or repugnant to the gift. Otherwise 
there would be no gif t The donee 
cannot dictate the terms of the gif t 
He can accept it or not, as he pleases. 
If he accepts unconditionally, he thereby 
agrees to perform the conditions annex­
ed to the g i f t " Li accord: Lynchburg 
T and L Co. .v. Lynchburg, (1925) Sup. 
Ct App. of Va., 128 S.E. 606, 43 
A.L.R. 752, 131 A.L.R. 1472, anno­
tation citing Ga., HI . , Ind., Kans., 
Ky., N. J., Pa., Tex., Va., and Wash, 
decisions; 1 Elliott, Roads and Streets 
3rd Ed., Sec. 163. Cf. Gwinv. Green­
wood (1928) Sup Ct Miss., 115 So. 
B507~58 A.L.R. 849, and Tallon v. 
Hoboken (1897) 60 N. J. L. 212, 37 Atl. 
895, upholding reservation of right in 
dedicator to place utility lines in streets 
platted by him. For cases contra see58 
A. L. R. 854, on ground the reservation 
is against public policy. 

In an action to enjoin obstruction of 
an alley, judgment was given for the 
defendant, and the Court of Appeals of 
Virginia held in affirming the judgment, 
"The owner of land to which there is a 
right of way appurtenant may convey 
the land without the appurtenance if he 
chooses; and where the way is not a 
way of necessity, and the appurtenance 
is excluded by the grant, it will not pass 
by a grant of the land." In this case the 
rule was applied to conveyances of 
adjoining lots fronting on a street and 
having an alley across the back of the 
lots, and it was found that the con­
veyances gave the fee to the space in 
the alley to the owners of the two lots 
under the conveyances without a right 
of passage through the entire length of 
the alley across both lots. Harris v. 
Thomas (1927) Sup. Ct. App. of Va., 
138 &E. 728. 

In Woodyer v. Hadden (1813) Ct 
Common Pleas, 5 Taunt 125, 128 Eng. 
Rep. 634, per Gibbs, Chambre, Heath, 
and Mansfield,' C. J., an action for 
damages was tirought against an abutter 
for trespass on a private, cul de sac 
street. Judgment for the plaintiff was 
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affirmed. Per Gibbs: "The owners of 
the land had a right to say that this 
should not be used as a common high­
way, but only as an occupation way." 
Per Mansfield " I therefore think this 
street never was dedicated to the public, 
and I do not know that if it were a public 
street perfected, that it is therefore a 
public way for all purposes: all that 
persons can require is a right of pass­
ing and as at present advised I do not 
know that persons coming with horses 
and carriages to exercise for their 
recreation round a square, and break­
ing up the pavement, have a right to do 
it, orthatthey wouldnot be trespassers, 
after notice to abstam." In this case 
the private, cul de sac street was 
opened for the plaintiff's tenants and 
the defendant's property was separated 
from the street by a fence at the end 
of the street. The defendant tore down 
this fence to develop his property, de­
siring to use the private street; but the 
plaintiff put up a wall. The defendant 
tore down the wall and used the street. 
The plaintiff sued for trespass, and 
recovered against the abutter on the 
private street which had not been ded­
icated to the public without qualification. 

In City of Atianta v. West (1939) Ct. 
App. Ga., 3 S. E. 2nd 755, an action 
was brought to recover the value of 
land. Judgment for the plaintiff was 
affirmed. "The contention that the 
person who gave the land for the street 
could not reserve a strip along one side 
of the street, and thus cut off the public 
from access to the street from the 
property adjoining this strip, cannot be 
sustained. It is not the law that the 
dedicator of a street must so extend the 
width of the street which he gave to the 
public as to accommodate landowners on 
the other side of the street and give 
them access to the street " The plain­
tiff's grantor dedicated the street, re­
serving the one-foot strip. The city 
took this strip de facto. The plaintiff 
recovered its value in this action. 

la Cityco Realty Co. v. Slaysman 
(1931) Md. Ct App., 160 Md. 3S7, 1S3 
Atl. 278, 76 A. L. R. 296, the court held 
valid a reservation by a private dedica­
tor of a one-foot strip between the de­
fendant's property and a public road 

which the dedicator granted to the 
county after reserving said one-foot 
strip, and the court granted an in­
junction to keep the defendant from 
crossing the said one-foot strip and 
entering the road. The Court said, 
"Nor did the reservation of such a strip 
between the appellee's land and a public 
highway violate any requirement of 
public policy . . . . " (Citing a statute 
permitting the widemng of roads if 
required by public convemence.) 

In Berridge v. Ward (1860) Nisi 
Prius, England, 2 F and F 208, 175 
Eng. Rep. 1026 per Cockburn, CT. 
an abutting landowner was excluded 
from the highway by a wall, and access 
was given only at a gateway. Cockburn, 
C. J., said that if the highway were 
dedicated beyond living memory it is 
an ancient highway and the abutter has 
a right of access at any pomt, and 
temporary obstruction would not divest 
It of that character; but if it was not 
an ancient highway, then the question 
for the jury was whether the owner 
dedicated it as a highway without qual­
ification, and the obstruction by the wall 
IS material ais showing the owner never 
dedicated the highway without qualifi­
cation; if once dedicated without qual­
ifications the owner cannot divest it as 
a highway without qualification. On 
these instructions the case was sub­
mitted to the jury which found for the 
abutter. 

It was held in Poole v. Hustanson 
(1843) Exch. of Pleas, 11 M and W 627, 
152 Eng. Rep. 1039, per Abinger: A new 
trial must be granted the plamtiff for 
error in instructing that a dedication 
of a street to inhabitants of a parish is 
a dedication to the public, for use of 
which this action of trespass was 
brought Per Parke: " I agree. There 
may be a dedication to the public for a 
limited purpose, as for a footway, 
horseway, or driftway; but there can­
not be a dedication to a limited part 
of the public. In this case a private 
way had gates across it, and signs had 
been put up prohibiting use as a public 
carriage road, and the defendant had 
broken down the gates andusedthe road. 

In Lightbound v. Higher Bebington 
Local Board, Court of Appeal, England, 
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(1885) 16 Q.B.D. 577, the appellant 
was assessed for the paving of a street 
on which he was alleged to have prop­
erty "fronting, adjoining, or abutting. " 
A wall and a narrow strip of land sepa­
rated the appellant's land from the 
street which was paved, and a foo^ath 
running at right angles to the wall and 
to the street connected the appellant's 
property with the street. It was held 
that the, location of the wall and the 
narrow strip of land between the street 
and the appellant's property took the 
appellant's property out of the class of 
abutting property, that no benefit from 
the paving was conferred on appellant's 
property and that hence no tax for the 
paving assessment was due. 

Conversely, it was held in Williams 
v. Wandsworth Board of Public Works 
(1884) (England) 13 Q. B. D. 211 that an 
owner of a strip of land 4 inches wide 
and 265 feet long which bounded a new 
street on the north side and on which 
the owner was obligated to maintain a 
boundary line fence between his land 
and land of his grantor was liable for 
a tax on the strip of land for the paving 
of the street. The court reasoned that 
the owner could rent the land to property 
owners on the north side of the new road 
to give them access to the road, and 
hence the owner held valuable land 
abutting the street, withm the English 
court decisions construing "owner" 
of abutting land on streets, for tax 
purposes. 

The foregoing English decisions show 
the opinions of the English judges to be 
that special restrictions may be imposed 
upon streets and highways at the time 
land is dedicated to public use, as a 
highway or street, and similarly, 
private streets may be subject to 
restricted use. 

Restrictions on Uode of Use of Highways-
In Jones Beach Blvd. Est, v. Moses 
(1935) N.Y. Ct. App. Id7 M.E. 313, 
land was granted in fee simple, reserv­
ing 18 rights of way over and across the 
said property, on which a highway was 
to be built, the said rights of way to be 
private roadways 1,000 feet apart, 
location, construction, maintenance and 

use to be approved by a park commis­
sion m charge of the highway. An 
ordinance was passed forbidding left 
turns except at regular crossings or 
plazas. The ordinance as applied to 
the plaintiff required him to go 5 miles 
before making a left turn, after certain 
outlets had been released. It was held 
that the ordinance is valid and does not 
infringe the terms of the deed. This 
case is pertinent to the present problem 
of limited dedication in this that the 
deed of dedication as construed by the 
court withheld from abutters the priv­
ilege of making a left turn, and hence 
limited use may be inq>osed by the deed 
of dedication which thus serves to 
prevent the vesting of unlimited rights 
of access and unlimited user of the new 
highway. 

In Hughes v. Binghatn (1892) N. Y. 
Ct. of App. 32 N.E. 78, 17 L.R.A. 
454, it was held that a town which has 
power to accept land for streets may 
accept a deed to a strip of land for a 
street to be kept open only from De­
cember to May each year. The gen­
eral power included power to take an 
interest in land less than a fee or upon 
conditions such as were inserted in this 
deed, said the court. 

It was held in Atlantic City v- As­
sociated Realties Corporation (1908) 
73 N.J.E. 721, 70 AU. 345, that 
Atlantic City, under an act giving it 
power to accept land for improving 
streets and sidewalks has the r i ^ t to 
accept a deed for a grant to the public 
of a right of way over lands on the ocean 
front for a board walk, subject to 
reservation to donors of the privilege 
of placing certain structures thereon. 

In Illinois Malleable Iron Co. v. 
Commissioners of Lincoln Park (1914) 
Sup. Ct. nimois, lOS N.E. 336, 51 
L.R.A. N.S. 1203, the court held vaUd 
an ordinance denying an abutting land­
owner the use of the parkway beyond the 
first intersection for loaded vehicles. 
The abutting landowner claimed an 
easement throughout the length of the 
street. The Court said, "The power of 
the legislature over public streets, so 
far as the public interest is concerned, 
is absolute, and it may change their 
control at its pleasure, giving Jurisdic-
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tion over them to the city, to park 
commissioners, or such other authority 
as it may see f i t " Hence, it was held 
that the use of the parkway was subject 
to limitation by ordinance. In accord: 
Barnes V. Essex County Park Commis­
sion (1914) Ct of Errors and Appeals 

J., 91 Atl. 1019. " . . . the 
legislature may impair the public ease­
ment in a public highway by prohibiting 
busmess traffic thereon . . . and such 
power may be delegated. " 

The decisions cited in the preceding 
paragraph are pertinent not only as 
showing that limitations may be imposed 
upon the use of existing highways but 
also a fortiori that limitations upon the 
use of new highways may be imposed 
prior to the establishment thereof, and 
consequently that condemnation of 
access rights would be unnecessary if 
unlimited access rights were never 
granted. 

In the case of Marquis of Stafford y. 
Coyney (1827) Ct of Kings Bench, 
(England) 7 B and C 257, 108 Eng. Rep. 
719, per Bayley, it appeared that Lord 
Stafford agreed by ^ent to the opening 
of a road across his property if no coal 
were carried over the road, (u com­
petition with his mines), and the road 
was opened. The defendant moved coal 
across the Stafford land over objection 
and this action of trespass yras brought. 
It was held in reversing a dedication for 
error in instruction that the public must 
take subject to the restricted dedication 
or not at all. The court believed a 
partial dedication valid, but one Judge 
doubted this. 

In Mercer V. Woodgate (1869) Ct of 
Queen's Bench, (England) L. R., 5 Q. B. 
26. it was held in reversing a conviction 
for ploughing up a public highway, per 
Cockburn, " I am of opinion that this 
conviction was wrong. There is no 
doubt that as far as living memory goes 
back, while on the one hand, the public 
has enjoyed this right of way, on the 
other hand, the owner or occupier of 
the field during the same period has 
from time to time ploughed up the 
whole of his field without regard to the 
particular track over which the footpath 
passes. The only proper inference to 
be drawn is. that the exercise of this 

right of the owner has been coeval with 
the exercise of the right of way of the 
public, and again the only proper in­
ference from that is, that the right of 
the public was granted, or the original 
dedication of the way was made, subject 
to this right in the owner periodically to 
plough up the soil." " I am clearly of 
the opinion that there may be, in law. 
a partial dedication like that contended 
for by the appellant in the present 
case . . . . " 

Per Blackburn. J., "If the use of the 
soil as a way is offered by the owner to 
the public under given conditions and 
subject to certain reservations and the 
public accept the use under such cir­
cumstances, there can be no injustice 
in holding tiiem to the terms on which 
the benefit was conferred. " 

Per Mellor, J., " I am of the same 
opinion. The owner might have ded­
icated this pathway in e:q>ress terms, 
with a condition attached of ploughing 
it periodically; and we all know many 
such paths which the occupiers are 
constantly in the habit of ploughing 
up from time to time." 

Per Banner, J., "It follows that the 
evidence in the present case shows a 
partial dedication only, and that either 
the right of the public is subject to 
the reservation or there is no dedica­
tion at all; in either case the appellant 
was wrongly convicted." 

In Arnold v. Blaker (1871) Exchequer 
Chamber, (England) 6 Q. B.D. 433, it 
was held per Kelly, that a footpath 
across a field may be dedicated as a 
right of way subject to a restriction by 
wh^h the owner of the soil might plough 
up'the path from time to time and for a' 
short time uterfere with the free use 
of i t "The question is whether a 
restriction which derogates so much 
from the benefit conferred wpon the 
public can be attached to the dedication 
of a highway." ". . . the reservation 
IS quite consistent with the dedication 
. . . . " And hence it was held that the 
surveyors of highways had no right to 
pave the same with hard material pre­
venting Its being ploughed up. 

In the case of Atlantic C i^ v. Atlantic 
City Steel Pier Co. (190l!| Ct Chan. 
N.J., 49 Atl. 822, it was held that a 
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covenant in a deed to a city dedicating 
a right of way along a beach at Atlantic 
City and providing that the city shall not 
grant a right of way over the same to 
any railway company is a legitimate 
limitation of the dedicatory purpose in 
creating easements for the mutual 
advantage of the parties. 

In the case of Juddv. Challoux(1944) 
Siqp- Ct Vt., 114 Vt. 1, 39 AU. 2nd 
357, an action of trespass was begun for 
removing a gate from a pent road which 
was established by dedication by private 
landowners and public acceptance. 
Judgment for the plaintiff was affirmed. 
The pent road was established by ded­
ication, and acceptance by the town, and 
the town had maintained the road and 
had repaired the gate for 50 years. A 
statute, P. L. 4838, authorized impo­
sition of penalties for wilfully removing 
any gate on pent roads. The Court held, 
"A pent road is deemed to be a public 
highway. P. L. 4741; Town of Whiting-
hamv. Bowen22 Vt 317, 318; W^Ccott 
V. Whitcomb~40 Vt 40, 41; French v. 
Barre, 58 Vt 567, 573, 5 AU. S68. It 
IS not an open highway, but one that may 
be enclosed by gates, bars, or stiles. 
P. L. 4836. Bridgman v. Hardwick, 
67 Vt 132, 134, 31 Atl. 33. The term 
'pent', which means 'penned, shut up, 
confined, or closed', is used to dis­
tinguish such road from an open high­
way." The selectmen may designate 
the location of the gates, and if the 
selectmen make no designation the 
landowner may put them up where 
reasonably necessary. Such roads may 
be established by the selectmen 
following a statutory procedure. 
". . . There is no reason why it cannot be 
established by dedication and adoption, 
as an open highway may be, and as is 
shown to have been done here. The 
legality of its establishment is not 
affected by the absence of a record. 
French v. Holt, supra, 53 Vt. at p. 

MODE OF CREATING ACCESS RIGHTS 

The right of access to an ordinary 
highway from adjoining land is created 
when the State establishes a highway 
for the use of the general public and 

abutters, Kane v. New York Elevated 
Ry. Co. (1891) N.Y. Ct Appeals, 12S 
N.Y. 164, 26 N.E. 278, 11 L.R.A. 
640; Lewis, Eminent Domain, 3rd Ed., 
Sec. 121. 

In Gleason v. Metropolitan District 
Commission (1930)Sup. Jud. Ct Mass., 
170 N.E. 395, the Court held, "A taking 
of land for purposes of public travel or 
as a public way, in the absence of special 
restrictions and limitations, imports 
that abutters thereon have reasonable 
right of access thereto"; and that in the 
instant case power to deny access was 
not given in the statute authorizing con­
struction of a roadway and hence did not 
exist, (underscoring added.) 

In the case of Story v. New York 
Elevated RaUway Co. (1882) flO N.Y. 
122, a deed to land granted by a city 
provided that the streets on -which the 
land fronted should be for free and 
common passage forever as public 
streets in like manner as other streets 
of the city are or ought to be. The 
Court held: "Where an individual 
conveys village or city lots designated 
upon a m ^ as abutting upon a public 
street, the map being referred to in the 
deed, it is well settled that the grantee 
acquires as against the grantor a right 
of way over the strip referred to as 
a street. . . . " 

"The same rule applies to the State 
or a mimicipal corporation when it deals 
with its lands as owner or proprietor. " 

"The street thus became what is 
known to the common law as the serv­
ient tenement, and the lots abutting 
thereon the dominant tenement Such 
servitude constitutes a private ease­
ment in the bed of the street, attached 
to the lots abutting thereon and passed 
to the plaintiff as the owner of such lots. 
That an easement is property, within 
the meaning of the constitution, cannot 
be doubted." (lb. p. 150.) The Court 
held that to permit a railway corpora­
tion to take the street for an elevated 
railway infringes the abutter's property 
right and requires compensation, (lb. 
p. 158), under statutes giving the rail­
way company power of eminent domain, 
(lb. p. 160.) 

In Sauer v. New York (1907) Sup. 
CtU. S. 206 U. S. 536, 51L. Ed. 1177,the 
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Court held, an owner of land abutting 
on a city street does not have an abso­
lute easement of access, light and air 
to the street as a right appurtenant to 
his land; and consequently no property 
right is taken when the State constructs 
an elevated roadway in the street which 
limits access and light and air to the 
land abutting on said street. "Upon the 
ground, then, that under the law of New 
York the plaintiff never owned the 
easements which he claimed, and that 
therefore there was no property taken, 
we hold that no violation of the 14th 
amendment is shown." "The Court 
of appeals denied the plaintiff the relief 
which he sought, upon the ground that, 
under the law of New York, he had no 
easement of access, light or air, as 
against any improvement of the street 
for the purpose of adapting it to public 
travel. In other words, the court in 
effect decided that the . roperty alleged 
to have been injured did not exist" 
"The reasons upon which the decision 
of that court proceeded will appear by 
quotations from the opinion of the court 
delivered by Judge Haight Judge 
Haightsaid, 'The fee of the street having 
been acquired according to the provi­
sions of the statute, we must assume 
that full compensation was made to the 
owners of the lands through which the 
streets and avenues were laid out, and 
that thereafter the owners of lands 
abutting thereon hold their titles subject 
to all of the legitimate and proper uses 
to which the streets and public highways 
may be devoted. . . . But as to changes 
made from the natural contour of the 
surface, rendered necessary to adapt 
the street to the free and easy passage 
of the public, they may be lawfully made 
without additional' compensation to 
abutting owners, and for that purpose 
bridges may be constructed over streams 
and viaducts over ravmes, with ^ -
proaches thereto from intersecting 
streets.'" "The same law Which 
declares the easements defined, qual­
ifies and limits them." 

Similarly it has been held a State 
and its agencies are not liable in dam­
ages to abutting owners for ujuries 
resulting from construction of bridges 
and their approaches in public highways 

and streets because in law access rights 
are held subject to the paramount public 
righto in highways and streets, in 
absence of- statute or constitutional 
provision imposing such liability. 
WiUis V. Wmona City 60 N. W. 814,26 
L.R.A. 142; Barrett y. Union Bridge 
Co., Sup. Ct Ore. 243 Pac. 93, citing 
Lewis "Eminent Domain," 3rd Ed., 
Sec. 120; Brand v. Multnomah County 
38 Ore. 79, 60 Pac. 390; Transporta­
tion Co. V. Chicago 99 U. S. 635; cases 
pro and con are cited in Elliott "Roads 
and Streets," 4th ed., Sec. 889, p. 
1167, notes 86 and 87; 8 Am. Jur. 
Sec. 23, p. 925; L.R.A. 65;21 
L.R.A. (N.S.) 209; 45A.L.R. 534. 

In Muhlker v. N.Y. ete. Ry. Co. 
(1904) 107 U.S. 544, 572, Holmes, S., 
said in discussing the origin of access 
righto of abutters: "The plaintiff's 
rights, whether e^qpressed in terms of 
property or of contract, are all a con­
struction of the courts, deduced by way 
of consequence from dedication to and 
trusto for the purpose of public streets. 
They were never granted to him or 
his predecessors in express words, or, 
probably by any conscious implication. " 

See Section 474, Thompson, "Real 
Property," (Permanent Edition), to the 
effect that the grant of the easement of 
access to abutters on streets platted by 
the grantor is an implied covenant of 
the grantor. 

In Wagner V. BristolBeltL. etc. Co. 
(1908) Sup. Ct of App. of Va., 62 S. E. 
391, it was held that an abutter is not 
entitled to damages for a servitude 
added to a street, fee to which was in 
the State, which Interfered with his 
parking automobile in front of his 
property. This case illustrates the 
liability of the abutter to have his use 
of the street reduced when public con­
venience so requires. In this case a 
street railway was placed in the street 
and prevented the abutter's parking 
in front of his property. 

Since access to existing streets from 
adjoining land is at present subject to 
bemg greatly reduced whenever the 
public authorities decide to construct a 
facility in the street to improve travel, 
because the law implies that such 
condition was understood, by so much 
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the more it follows that an express con­
dition may be imposed when the street 
is first dedicated restricting access 
thereto from acljoining property in the 
interest of the safety and convenience 
of the traveling public. It follows tiiat 
if at the time the uses of a new highway 
are declared by law access is eicpreasly 
restricted, then no property right of 
access vests and due process does not 
require payment for not recogmzing it. 
A statute applicable to expressways on 
new locations which forbids givmg 
legal rights of access to owners of 
adjoining land and which is construed as 
precluding liability for denying such 
access would be consistent with the 
Constitutional prohibition against taking 
private property without compensation 
because under such statute no property 
right ui the form of an easement of 
access is created, and smce no such 
property right has been given nothing 
has been taken away and no payment 
is required by due process of law. 

STATUTES RELATING TO ACCESS 
RIGHTS AND NEW EXPRESSWAYS 

The reading of the following statutes 
relating to easements of access to 
e]q}ressways shows that the statutes 
should be made clear by amendment 
or judicial construction to avoid a 
windfall to owners of property abutting 
new ejqiressways. 

Laws of New York, McKinney's 
Consolidated Laws of Art. XH-A, Sec. 
346, Bk. 24, 5th paragraph: '^The 
supermtendent of public works is au­
thorized to classify any part of a state 
thruway as a controlled access h%hway 
pursuant to this chapter, when the con­
struction thereof is done on a location 
where no public highway theretofore 
existed." 

lb. . Sec. 346(14); "K the work 
of constructing, reconstructing and 
maintaining such state thruways and 
bridges thereon causes damage to 
property not acquired as above pro­
vided, the state shall be liable there­
for, but this provision shall not be 
deemea to create any liability not 
already existing by statute." (Undef^ 
scoring added.) See also Public Acts 

1913, Ch. 174, 1927, Ch. 282, Gen. 
Stat. 1930, SecUons 1473, 1475, 1513, 
1528; 21 SP- Acts 1931, Nos. 314, 408, 
Sec. 3, 498; 21 Sp. Acts 1933, No. 
379; Gen. St. Supp. 1935, Sec. 537 
C., establishing the Merritt Parkway, 
which is restricted to noncommercial 
vehicles. Virginia Code of 1942, UUe 
18, ch. 83, Sec< ld7S yy(3): "The istate 
highway commission may designate an 
existing highway as or included within a 
limited-access highway and existing 
easements of access, light, or air 
may be eî tinguished by purchase, 
eminent domain, or grant, in accord­
ance with the methods of obtaining 
rights-of-way for highway purposes. " 
(Underscoring added.) 

lb. , (4); "The State highway com-
mission is authorized and empowered to 
regulate and restrict access to any 
limited-access highway established 
under the provisions of the preceding 
sections, from any existing highway, 
road, street, or abutting property 
owner m such manner as it is author­
ized to regulate and restrict traffic upon 
highways, and access to any such lim­
ited-access highways from any new 
highway, road or street, which shall 
be established by and with the consent of 
the State highway commission. " 

See also statutes similar to the 
Virginia Statute in: Connecticut, 
Sec. 351 h(b). Gen. Stat. 1945, Sup., 
Title XI, Ch. 80, Pt. H; Illinois, 
Sec. 336, Ch. 121, Smith-Hurd Ann. 
Stat. 1945, pocket part; Massachusetts, 
Sec. 7 C, Ch. 81, Vol. I I , Ann. Laws 
recompiled 1945; New Jersey, Sec. 
27: 7 A-5, Tit. 27, Ch. 7 A, Ann. Stat; 
Ohio, Sec. 7464-2, TiUe m, Ch. 18, 
Vol. 1, 1945 Cum. Supp., Page's 
Gen. Code Ann.; Rhode Island, Sec. 3, 
TiUe X, Ch. 75, General Laws 1938, 
Ann. 

Under the English Trunk Roads Act 
of 1946 (9 and 1 0 Geo. 6, Ch. 30), 
Section 4, trunk roads may be estab­
lished, and the Minister of Transport 
may restrict travel so as to permit 
movement only in one direction. Sec. 
3, and may stop up entirely side roads 
between junctions with the trunk road 
approved by him. Sec. 4. Under the 
Special Roads Act of 1949 (12 and 13 
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Geo. 6, Ch. 32), providing for roads 
restricte^d to special classes of traffic, 
and amendmg the Trunk Roads Act, 
authority is given "to stop up any private 
means of access to premises abutting 
on or adjacent to land comprised m the 
route of the special road" and "to pro­
vide new means of access to any such 
premises as aforesaid: Provided that 
no order authorizing the stopping-up of 
any private means of access to premises 
shall be made or confirmed by the 
Minister by virtue of paragraph (a) of 
this subsection unless the Minister is 
satisfied either that no access to the 
premises is reasonably required or 
that other reasonably convenient means 
of access to the premises are available 
or will be provided u pursuance of an 
order made by virtue of paragraph (b) 
of this subsection." 

"Where access to any premises has 
been stopped up in pursuance of an 
order made by virtue of this section or 
is limited by virtue of the restriction 
imposed under this Act on the use of the 
special road, and any person has suf­
fered damage in consequence thereof by 
the depreciation of any interest in the 
premises to which he is entitled, or 
by being disturbed in his enjoyment of 
the premises, he shall be entitled to 
recover from the special road authority 
compensation in respect of that damage: 
Provided that in assessing such com­
pensation regard shall be had to any 
new means of access provided by the 
special road authority." (Sec. 7., op. 
c i t ) (Underscoring added.) 

For purposes of the present discus­
sion the significant thing about the 
English statute is its silence. It makes 
provision as to .stopping up private 
means of access to premises abutting on 
or adjacent to land comprised in the 
route of a special road. This relates to 
existing roads and to existing means of 
access, which are held as vested 
property rights under English law. 
The act is silent as to access to high­
ways on new locations for special 
purposes, private means of access to 
which are non-existent since the pro­
posed new roads are non-existent prior 
to dedication. If the dedication were 
restricted, no such rights of access 

would be created. The silence of the 
act may be provided for by an amend­
ment withholding access rights from 
special roads on new location, or by 
judicial construction interpreting the 
dedication of a special road as im­
pliedly withholding access rights. 
Otherwise, the dedication would imply 
access rights, although the purpose of 
special roads is to control access. 

The statute m Texas provides: "No 
existing public street shall be converted 
into a freeway except with the consent 
of the owners of abutting lands or the 
purchase or condemnation of their right 
of access thereto: Provided, however, 
nothing herein shall be construed as 
requiring the consent of the owners of 
the abutting lands where a street is 
constructed, established or located for 
the first time as a new way for the use 
of vehicular or pedestrian traffic." 

Sec. 3., Vernon's Ann. Rev. Civil 
Stat, of Tex. 1942, Vol. 2, Title 28, 
Art. 1085a, 1946 Cumulative Pocket 
Part 

The New York, Texas and Virginia 
statutes quoted above are broad enough 
to be construed judicially to authorize 
payment for existing easements of 
access owned by abutting landowners, 
but not to require payment where such 
easement was not in existence when the 
limited access road was laid out and 
established as a new highway. Of 
course, as in every problem of statutory 
construction, the cited statutory pro­
visions would have to be construed m 
the light of other statutes of the States 
relating to the legal incidents of estab­
lishment of new highways; and, since 
judicial conservatism tends to construe 
statutes as implying common-law con­
ditions, it would be desirable for the 
limited access legislation to be amended 
so as to provide that where a new high­
way is designed and laid out as an 
e^ressway no easement of access is 
retained by or conferred upon abutters, 
that no payment for extinguishing such 
easement shall be paid, and that only 
damages for the land taken shall be 
paid without including in said danu^es 
the loss of access to the new road, and 
the resulting enhancement of land 
values, especially in urban areas, that 
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would result if unlimited access to the 
new expressway were given. The Texas 
statute quoted above explicitly declares 
that it shall not be construed as givmg 
an abutting landowner a right to object 
when access is denied him to a new 
expressway, or freeway. This con­
struction should be followed even without 
an explicit legislative construction of 
the limited-access highway statutes 
which require payment for extinguish­
ment of existing easements of access, 
for the whole pomt of the limited-access 
highway statutes in creating new high­
ways IS to deny access rights to abut­
ters, and therefore such highway is 
never encumbered with a use in favor 
of the abutter, and there should be no 
legal necessity of buying up such alleged 
use, or right of access. However, since 
very frequently court decisions are un­
predictable, It IS considered advisable 
that legislation be drawn so that no 
possible doubt may remain on the 
question. 

The form of the restriction as drafted 
m the conclusion to this argument and 
brief declmesto give a property right or 
easement of access to new expressways 
from abutting land. It is an appropriate 
amendment to the types of statutes re­
ferred to above, negativing by legisla­
tive action the grant of access rights 
to e:q)ressways on new locations. By 
appropriate changes in language such 
provision might be applied to any new 
highway facility, whether an express­
way, or simply a dangerous or con­
gested section of a road. The legal 
means of accomplishing this needed 
result is thus quite simple in its terms, 
but far-reachmg m its effects on high­
way transport. 

CONCLUSION 

The foregoing decisions recognize 
the power of private persons and of 
cities and States to dedicate land for 
highways under the conditions restrict­
ing the use of the new highway which 
were stipulated when the highway was 
established. Some of the conditions 
deny access by abutters on foot and 
by vehicle, some exclude access by 
abutters and others using vehicles and 

permit pedestrian use only. Other 
conditions exclude loaded vehicles, 
permit winter travel only, forbid turn­
ing to the left except at designated 
places, etc. 

The point of mterest is that the 
abutter receives or reserves no grant 
of unlimited access, and the cases have 
held he is entitled neither to damages 
nor an injunction, when access is re­
stricted by the conditions of the original 
dedication of the highway. We repeat, 
this power to restrict access at the 
dedication of a highway, approved by 
public officers and courts acceptmg 
for the public the restricted dedica­
tion, affords a legal instrumentality 
for controlling access to expressways 
and limited access facilities without 
liability in damages to owners of abut­
ting land; and the use of the power to 
restrict abutter' s access to expressways 
and limited access facilities is in 
harmony with the long-established 
doctrines of easements exemplified 
in precedents heretofore presented. 
Traffic engmeers and administrators 
may be interested in the decisions and 
authorities relied on to prove access to 
expressways and other limited access 
facilities on new locations may be re­
stricted at dedication of the facilities 
without liability in damages. 

In Delaware River Joint Toll Bridge 
Commission v. Colburn (1940), '310 
U. S. 419, the Supreme Court of the 
United States held that the erection of 
a bridge embankment, on land purchased 
by the Commission adjoining the rear 
of property owned by respondents whose 
front extended to a public street, which 
embankment crossed and required the 
closing of certain streets in the neigh­
borhood not immediately adjacent to the 
respondents' land, gave the abutters, 
the respondents, no cause of action m 
absence of a statute imposmg liability 
for consequential damages inflicted 
by erection of structures wholly on 
land of the bridge commission acquired 
by purchase or condemnation. The 
same doctrme by permitting free use 
of land acquired for a special purpose 
without liability for inconvenience to 
abutters unless the law by positive 
enactment imposes such liability, would 
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exclude a claim of damages by an abut­
ter for bemg denied access to an ex­
pressway. An expressway shuts off 
access by abutters, and so does an 
elevated bridge approach. To give a 
cause of action because access is not 
given, although consequential, eco­
nomic loss occurs, a special legisla­
tive act would be required, under this 
doctrine. 

To establish a highway whose use is 
restricted (so as to prevent giving to 
abutters the right of unlimited access 
to the new road, and to avoid having to 
pay when no right of access is given), 
an express provision limitmg the use 
of a highway may be inserted m the 
deed of land purchased, or in the stat­
utes authorizing the opening of new 
highways and condemnation therefor. 
The statutes of such States as New 
York and Virginia upon the establish­
ment of limited access roads authorize 
payment for existmg easements, and 
the law of New York expressly forbids 
creation of liability not already existmg 
by law. These statutes may be applied 
to the case of a new highway dedicated 
from the beglnnmg as a limited access 
highway, and payment would not be 
required for taking the abutter's right 
of access, since no such right was 
ever given, under such construction. 
To avoid the labor of explaining the 
analysis of abutter's easements in 
existing highways and the legal basis 
thereof, it would be advisable to amend 
the limited access statutes by addmg a 
clause that the new highways established 
thereunder shall not be subject to access 
by abutters, except at pomts designated 
lay the highway authorities, and damages 
shall not be allowed because unlimited 
access is not given, but only damage 
for land actually taken shall be paid, 
and the basis of value for such payment 
shall not include the enhanced value of 
land having access to the new highway 
but only the value of the land with such 
access rights and economic utility as 
existed prior to establishment of the 
new highway. 

Where existing statutes do not pro­
tect the public from liability for not 
giving access to the owners of land 
that abuts on new expressways on lands 
upon which no highway previously ex­

isted such statutes should be appro­
priately amended to safeguard the 
mterests of the public in this respect. 
It I S suggested, therefore, that the 
State highway departments take cog­
nizance of this important matter so that 
their legal advisers may consider and 
determme whether the existmg statutes 
of their States should be amended. 
Also, it I S suggested that any new leg­
islation to authorize the construction of 
e^qiressways m any State not now having 
such legislation should include appro­
priate provision for the protection of 
the public from liability for not givmg 
access to the owners of land that abuts 
on such new expressways on lands upon 
which no highway previously existed. 
Such provision, whether for an amend­
ment of existing legislation or as part of 
new l e g i s l a t i o n , with appropriate 
changes m language to insure consist­
ency of termmology and purpose, should 
be, in substance, about as follows: 

No easement of access to or from 
expressways (or like limited access 
facilities) constructed on locations to 
which access rights have not existed 
previously shall be created for the 
benefit of abutting land by the dedication 
of such expressways (or other like 
facilities) pursuant to the statutes appli­
cable thereto except at such controlled 
points as shall be approved m writing 
or established for access by the agency 
having administrative control of such 
expressways (or other facilities), and 
the owners of such abutting land shall 
not be entitled to receive any com­
pensation for not being given access to 
or from such expressways (or other like 
facilities) at other than such controlled 
points. * In determining the compensa-

4In consequence of not creating a property 
right of access no damages are due when 
enjoyment of access is denied. Sauer v. 
N. Y . , supra p. 44, Cf. Pardon's Pa. Stat. 
Ann., 1942, (Perm. Ed.), Tit 36, Ch. lA, 
Sections 670-206-670-208, providing, "No 
person shall be enUtled to recover any dam­
ages for any buildings or improvements . . . 
placed. . . within the ultimate widths" of 
pre-empted areas. Under the Pennsylvania 
act no damages are due because a property 
right at the specified location was not creat­
ed, and could not be under the said leg-
isUtion. 
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tion to be paid f o r taking any land or 
interest therein f o r such e:q>ressways 
(or other like faci l i t ies) the value of the 
land or interest therein taken and the 
diminished value of land f r o m which 
land taken has been severed, i f any, 
shall constitute f u l l compensation, wi th ­
out any allowance f o r not having access 
to or f rom ' such ejqpressways (or other 
l ike faci l i t ies) at other than such con­
trol led points. 

In States wherein only easements are 
acquired f o r highways, courts having 
jurisdict ion over ^eminent domain p ro ­
ceedings should be empowered to take 
and award such an estate, or interest 
less than the fee, as w i l l give the State 
the right of possession and use of lands 
condemned f o r eiqpressways, or other 
l imi ted access fac i l i t ies , and exclude 
access thereto f r o m abutting land 
except at controlled points approved 
in wr i tmg or established by the agency 
of the State in control of such express-
ways, or other l ike faci l i t ies . ̂  

The central pomt of this argument 
relates to the dedication and establish­
ment of highways subject to restr ict ion 
of access by abutters to controlled 
points provided f o r that purpose. Such 
restr icted dedication requires that the 
State have, through i ts agencies or 
poli t ical subdivisions, a right to pos­
session and use of the land on which 
expressways are to be constructed. 
Likewise, voluntary conveyances should 
include the right of possession and use 
of the land conveyed together with a 
l imitat ion of access by the abutter to 
such controlled points as may be p r o ­
vided f o r that purpose. To enable the 
State to dedicate a highway of any kind 
at a new location subject to a prohibition 
of access f r o m abutting land, the State 
must have a right to the exclusive pos­
session of the land to be dedicated, and 

'see Troy and B. R. R. Co. v. Potter (1896) 
42 Vt. Z65, 1 Am. ttep. 325; Atlanta and 
W. P. R. Co. V. Atlanta B. and A. R. Co. 
am) Sup. Ct. 6a. , 54 S.E. 7S6; Midland 
Valley R. Co. v. Sutter (1928) C. C.A. 8th, 
28 Fed. 2d 163, certiorari dismissed 280 
U.S. 521; 155A.L.R. 393, ann., holduig 
the type of easement held by a railway com­
pany in its right of way gives exclusive 
possession as against abutting landowners. 

the off icers of the State who are author­
ized to dedicate a new highway must be 
given power to impose the restr ic t ion 
and must impose i t in fact. The proc­
ess w i l l be clear f r o m doubt i f the 
restr ict ion is imposed in e}q[>licit 
-language, and is not l e f t to implication. 
In States m which unrestricted highways 
are located on lands owned in fee simple 
by abutting landowners subject to rights 
of way i n the general public in the nature 
of easements, i n order f o r the State to 
have the ownership of an interest i n the 
land which would enable i t to impose a 
restr ict ion against abutters' access 
thereto the State would have to acquire 
a r ight of exclusive possession. When 
such interest is acquired, then the 
State in dedicating the highway fac i l i ty 
constructed on such land may reserve 
and res t r ic t the expressway or other 
fac i l i ty so that abutters have no access 
rights, and may dedicate the fac i l i ty f o r 
f ree f lowing t r a f f i c without interference 
f r o m cross-currents of t r a f f i c . The 
purpose of the suggested statutory 
amendment, above, i s to secure the 
requisite dominion over the land which 
would entitle the State to specify the 
uses to which i t may be put when opened 
to the public. 

The effect of the foregoing statutory 
amendments would be to prevent the 
vesting of the easement of access f r o m 
abutting lands -to expressways located 
on new routes or segments of routes. 
This I S considered preferable to the 
procedure of vesting such rights and 
then extinguishing the same. I t has 
been suggested that only nominal dam­
ages need be paid where the right is 
vested and then extinguished, but no 
assurance may be had that vested prop­
erty rights of access to a highway have 
generally only nominal value. The 
contrary appears to be the case. (U.S. 
V. Welch (1909) U. S. Sup. Ct. 217 UTsT 
332, 54 L . Ed. 787, per Holmes; Re 
West Tenth St., Borough of Brooklyn v. 
West Tenth Street R e a l ^ Corp. (15551 
N. Y. Ct. App . , 196 N . E. 30, 98 A. L . R. 
634; Town of Stamford v. Vuono (1928) 
Sup. Ct. of E r ro r s of Conn., 143 A t l . 
245.) U there exists an easement of 
access to a highway to be constructed 
in future and i f such easement is a 
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property right which must be extin­
guished before an e^qpressway can be 
established, then such easement would 
have to be paid fo r according to i ts 
value to the dominant tenement, just as 
other vested property rights whose 
actual enjoyment is m the future must 
be paid f o r . (See Sec. 233, VoL 18, 
p. 867, "Eminent Oomam," and " L i f e 
Tenants and Remaindermen, "American 
Jurisprudence; Simes "Law of Future 
Interests" Sections 612, 613, 616 (d).) 
However, i t is not believed that in law 
any easement of access exists p r i o r to 
the dedication of a highway. ^ A l l that 
exists I S the r ight of a landowner to go 
f r o m one part of his land to another on 
which no highway has been constructed. 
A l l that is necessary in buying or con-
demmng the land on which a l imi ted 
access highway is to be placed is to 
secure a right to exclusive possession 
of the land. In no accurate use of 
language can this last be said to be an 
extinguishment of access rights to a 
highway, f o r such rights are created 
only when the highway is dedicated. 
A l l easements are the effects of grants, 
and the abutter's easement of access to 
a highway is no exception, since the 
effect has no existence p r io r to i ts 
cause. Questions relating to adverse 
use and possession of highways as 

6 See pages 54-56 of the brief for decisions 
supporting this statement. See also the 
opinion of Mr. Wilkie Cunnyngham to the 
same effect, "The Limited Access Highway 
from a Lawyer's Viewpomt," (1948), 13 Mo. 
L. Rev. 19, 37-40. 

expressways are outside the scope of 
this essay, but such adverse user 
would imply the rights in expressways 
as established and defmed in the stat­
utes and decisions of a State in which 
such expressway may be located. 

Unless by judicial construction of 
statutes of the type set out above f r o m 
Virginia , New York or Texas, or by 
eiqpress amendment of statutes author­
izing establishment of expressways, 
access by abutters may be restr icted so 
that there is given the abutter no vested 
legal r ight of access to new express­
ways, mil l ions of dollars of highway 
funds w i l l have to be paid to buy back 
the unearned increments accruing to 
owners of lands abutting on new ex­
pressways. Such a result i s uncon­
scionable. But recognition by judicial 
decision of the legal power of res t r i c t ­
ing the dedication of e^qpressways so as 
to prevent the vesting of unlimited 
access rights i n abutters, or the enact­
ment of statutes expressly conferring 
such power of res t r ic t ing access to 
expressways at dedication, and the 
reasonable use of this legal power will 
reduce the expense of building express­
ways to relieve t r a f f i c congestion and 
w i l l promote a l l the economic and social 
interests which depend upon adequate 
highway systems. Thus the exercise of 
this legal power of restricting the ded­
ication of rights of way f o r e g r e s s -
ways is essential to the economical 
construction of adequate e:g>resBways 
and w i l l promote a healthy economic 
and social life in a l l heavily populated 
parts of the United States. 
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L E G A L AND A D M I N I S T R A T I V E CONTROL O F 

T H E ROADSIDE IN OREGON 

J. M . Devers, Chief Counsel, Oregon State Highway Commission 

The State of Oregon launched a p ro ­
gram of location and construction of 
State highways under a State agency in 
1913. The Oregon legislature in that 
year created a State Highway Commis­
sion and empowered i t to locate and 
construct a system of State highways. 
By the provisions of the law the Com­
mission was composed of the Governor, 
who then was Oswald West, the Secre­
tary of State, who was Ben Olcott and 
the State Treasurer, who was Thomas 
Kay. In 1917 the legislature enacted a 
new law which embodied many of the 
prmciples of the old law, but provided 
f o r a Highway Commission of three 
non-salaried members, to b6 appomted 
by the Governor. The new Commission, 
l ike the f i r s t , was charged with the duty 
of locating and constructing a system of 
State highways. 

The emphasis of their o f f i c i a l ob­
ligations was on location and construc­
tion. No thought was then given to 
roadside development. The pr imary 
objective was a means of transportation; 
not scenery or roadside beauty. A 
companion act was passed by the same 
legislature, but was re fe r red to the 
voters f o r approval. By the companion 
act the legislature set up a system of 
State highways which were designated 
by name or route, which highways the 
Commission was directed to construct 
and maintam. By the same act a bond 
issue of S I X mi l l ion dollars was author­
ized. The highways designated by the 
State legislature comprised a mileage 
of approximately 4,000 miles. The 
citizens of the State approved the act 
and the Highway Commission immedi­
ately went to work. 

The commissioners then m office 
and the succeeding commissioners 
car r ied on and now Oregon has approx­
imately 4,805 miles of pr imary high­
ways and 2,508 miles of secondary 
highways. 

As we have already stated, the 
emphasis in the beginning was on the 
location and construction of highways. 
What was desired was a highway sur­
face on which to travel . L i t t l e , i f any, 
thought wa& given to roadside develop­
ment or beautification. In fact , instead 
of roadside beautification we had in 
many cases roadside desecration. 
When highway cuts were made, they 
were often lef t ragged and unsightly. 
When f i l l s were made, the slopes were 
often rough and rocky. Oftentimes 
waste materials were stoclqpiled along 
the highways. We were then t rymg to 
meet a demand f o r h i ^ w a y s because 
then road surfaces were such that i f a 
motorist got 5,000 miles out of a set of 
t i res he was doing we l l ; t ime, too, was 
a factor. 

In Oregon much highway mileage 
passes through and is located within 
forests, where beauty and grandeur 
cannot, when once seen, be easily 
forgotten. The building of a highway 
through these f ine forests called f o r 
the fa l l ing and destruction of beautiful 
pine and giant f i r s . A finished highway 
was then an invitation to owners of 
timber along the highway to f a l l the 
timber and transport the logs to market 
over the new highway. Only the market­
able trees were cut and the dead and 
unsightly trees were lef t standing amidst 
the stumps and debris l e f t as a result of 
the fa l l ing and removal of the stalwart 
giants of the forest . 

Soon the women of the land organized 
to protest such desecration of roadside 
grandeur. They enlisted the aid of 
male citizens and by their joint e f for t 
there resulted the enactment of a law 
in 1921 by which the Highway Commis­
sion was authorized to: 

. . acquire . . in the name of the 
people of the State of Oregon, by pur­
chase, donaUon or by proceedings in 
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eminent domain, rights of way, land or 
trees and ground necessary for the 
culture and support thereof on or along 
the course of any state highway, or any 
public highway within a maximum 
distance of 300 feet on each side of the 
center thereof, in any case where the 
acquisition of such rights of way, land 
and trees will be for the benefit of the 
state highway or public highway in 
aiding the maintenance and preserva­
tion of the roadbed of such highway, or 
aid in the maintenance and preservation 
of the attractions and scemc beauties 
thereof 

The Highway Commission at once 
exerted itself under the provisions of 
that law m the development of a pro­
gram of acquisition of timber strips 
along State highways. Soon the value 
of such acquisitions was recognized, but 
I t was recognized also that the law was 
too l imited. The acquisition of a 300 
foot s t r ip of timber le f t the owner of 
the land adjommg that s t r ip the right to 
cut the timber back of the narrow 
margin, leaving the ribbon area unpro­
tected f r o m strong wmds and storms. 
Therefore, to overcome that situation 
the same people who urged the enact­
ment of the 1921 act urged the passage 
of a law with wider opportunities and 
privileges, so m 1925 the legislature 
enacted a law, which was subsequently 
amended and by which the Highway 
Commission is authorized and em­
powered to: 

Acquire by purchase, agreement, 
donation, or by the exercise of the 
power of eminent domain real property, 
or any r i^ t or interest therein, nec­
essary or deemed necessary for the 
culture of trees and the preservation of 
scenic places, and other objects of 
attraction or scenic value adjacent to, 
along, or in close proximity to state 
highways, or which maybe conveniently 
reached from or by a public highway, 
also land and ground necessary for the 
development and maintenance of parks, 
parking places, auto camps, camp 
sites, roadside development, recrea­
tional grounds, or resorts, forest or 
timbered areas, or other places of 
attracUon and scenic value which m the 
judgment of the commission are nec­
essary for the convenience of the public, 
and vhich will contribute to the general 

welfare and pleasure of the motoruig 
public or road user. 

Develop, construct, improve, op­
erate and maintain the places named in 
the foregoing paragraph to such an ex­
tent and in such manner as will best 
afford to the motoring public and road 
users necessary conveniences and 
accommodations and as will contribute 
to the general welfare of the people of 
the state or the members of the motor­
ing public usmg and traveling the high­
ways of the state. 
In addition to the statutes already 

cited, there is a law which was enacted 
m 1915 which makes i t unlawful f o r any 
f i r m , person or corporation to in any 
manner maintain an advertising sign 
within the l imi t s of a State highway or 
on the property of another within view 
of such highway, without such owner's 
wri t ten consent. That law gives to the 
Commission authority to remove any 
advertising sign which has been erected 
and I S being maintained il legally. 

In 1939 the Oregon legislature grant­
ed to the Highway Commission authority 
to take not only an easement but the fee 
t i t le to real properties acquired f o r 
rights-of-way or other public use and 
in addition the Commission is authorized 
to: 

. . when acquiring real property for 
right of way acquire all right of access 
from abutting property to the highway 
to be constructed, relocated or widened 
on such right of way. 

In 1947 the legislature enacted a law 
which is known as the "Throughway 
L a w , " and by that law the Commission 
may locate and construct State highways 
as throughways and may under certain 
conditions relocate an existing highway 
and construct the same as a throughway. 
This law vests in the Commission wide 
authority with respect to roadside 
controls. In 1949 a law was enacted 
which denies an abutting owner an 
approach to a State highway without 
f i r s t getting the permission and consent 
of the Highway Commission. The only 
restr ic t ion in that law is that i n exer­
cising Its powers and authority the 
Commission may not so exercise i t s 
powers "as to deny any property a^jom-
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ing such road or highway reasonable 
access thereto." 

The western boundary of the State of 
Oregon fronts on the Pacific Ocean. 
The shore line f r o m the Columbia River 
on the north to the Oregon-Califorma 
State Line on the south comprises a 
distance of approximately 325 miles. 
By vir tue of a federal act which admit­
ted the State of Oregon into the Union 
the western boundary of the State is 
f ixed in the following language: 

Beginning one marine league at sea, due 
west from the point where the 42nd 
parallel of north latitude intersects 
the same. 

That means that Oregon's western 
boundary is one marine league f r o m 
the shore line. 

In 1899 the legislature declared 
by law as follows: 

The shore of the Pacific Ocean, 
between ordinary high Ude and extreme 
low Ude, and from the Columbia River 
on the north to the Oregon California 
State Line on the south, excepting 
such portion or portions of such shore 
as may have heretofore been disposed 
of by the state, is hereby declared a 
public highway and shall forever remain 
open as such to the public. 

FoUowmg the admission of the State 
mto the Union, some portions of the 
shore of the ocean were alienated by 
State authorities and t i t le thereto vested 
m private owners, but in 1947 the 
legislature declared that "no portion of 
said shore shall be alienated by any of 
the agencies of the State." 

The Oregon legislature has said: 

It shall be, and is hereby made, 
unlawful for any person to dig up, cut 
down, injure, destroy or in any manner 
remove any trees growing upon the 
right of way of any state highway without 
first procuring the written consent of 
the Oregon state highway commission 
so to do. 

The Oregon legislature has sought to 
protect the wi ld f lowers of the State and 
especially those growing along public 
highways, and in this connection said: 

It hereby is declared to be the duty 

of all citizens of this state to protect 
the wUd flowers of this state, in this 
act referred to, from needless de­
struction and waste. 

FoUowmg that declaration the leg­
islature said: 

It shall be unlawful for any person, 
firm or corporation within the state of 
Oregon to wilfully or negligently cut, 
dig up, trim, pick, remove, mutilate 
or in any manner injure or mar any 
plant, flower, shrub, bush, fruit or 
other vegetation growing upon the right 
of way of any public highway withm the 
state of Oregon, or upon public lands, 
or upon the land of another within 500 
feet of the center of any public highway, 
without the written permit of the owner, 
signed by the owner or his authorized 
agent . . 

The legislature, however, exempted 
f r o m the provisions of the act employees 
of the Federal Government or of the 
State or of a pol i t ical subdivision of the 
State engaged in work upon any State, 
county or public road while performing 
such work under the supervision of the 
Federal Government, the State or a 
poli t ical subdivision thereof. 

SUMMARY 

By way of summary of statutory 
authority vested in the Highway Com­
mission which now prevails in the State 
of Oregon we submit the following 
resume: 

1. Authority to locate, construct 
and relocate highways. 

2. Authority to acquire land border­
ing on highways f o r the purpose of 
preserving trees and promoting land­
scape values. 

3. Authority to acquire and control 
access to and f r o m highways. 

4. Authority to regulate approach 
roads. 

5. Authority to acquire and develop 
parks, recreational areas and other 
places of attraction and public uteres t . 

6. Authority to construct through-
ways, regulate access and preserve and 
develop roadside beauty and scenery. 

7. Authority to regulate the use of 
the shore of the ocean. 

8. Authority under certain l imi t s 
to control and regulate outdoor adver-
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tismg. 
9. Authority to connect highways 

with the shore of the ocean by construct­
ing pedestrian t ra i l s and bridle paths. 

10. Protection of trees and wi ld 
f lowers. 

The foregoing is a general l i s t of 
authorities now provided and enjoyed 
m Oregon. Later m this paper we 
shall enumerate new statutory authori­
ties which the Commission proposes 
to request the Oregon legislature to 
enact when in session m 1951. 

ADMINISTRATIVE RESULTS 

Acting under the law by which the 
Commission is authorized to acquire 
land bordering State highways and to 
acquire land suitable f o r parks, and to 
preserve scenic beauty or other values 
along or in the vicini ty of State high­
ways, the Highway Commission has to 
date acquired 181 separate areas a l l 
of which are supervised by the State 
Parks Superintendent; in fact, these 
areas were purchased or otherwise 
acquired by the Highway Commission 
influenced in a large measure by the 
recommendation of the State Parks 
Superintendent. These areas comprise 
a total of approximately 64,000 acres 
and embrace a wide variety of recrea­
tional interests. Of those 181 areas 
114 have, in one way or another, been 
developed f o r use and enjoyment of the 
general public. Some of them border 
on main State highways and a l l are 
easily reached over wel l constructed 
highways so tjiat a l l are available to 
the traveling public. 

This development program was 
advanced during the Civil ian Conserva­
tion Work Program and the progress 
made under that program has resulted 
in a major contribution to the use and 
value of State parks and their enjoyment 
by our citizens and by the thousands of 
vis i tors who annually travel Oregon 
highways. Both the acquisition of l ike 
areas and the development program are 
continuing to the extent that funds are 
available therefor. 

The Highway Commission, in addition 
to the acquisition and development of 
areas f o r park purposes, has acquired 
large areas which have been dedicated 

to the widening of highway r ights-of-
way, and by so doing the Commission 
has made possible the preservation of 
existing stands of timber and has also 
made possible the reforestation of lands 
f r o m which trees have been removed. 
The Commission has m some instances 
followed a policy of leasing f r o m federal 
agencies timbered str ips or areas 
which were not f o r sale, but which 
later were exchanged by the govern­
ment f o r timbered lands owned by 
counties. Then the government lands 
acquired by the counties were conveyed 
to the State pursuant to agreement 
between the county and the State. 

The Highway Department is engaged 
in another interesting activity and that 
I S the establishment of historical land­
marks or signs by which points of major 
historical interest and value along State 
highways are marked. These mark­
ings are easily read by travelers on the 
highway. A t present there are t h i r t y -
S I X such signs or monuments now 
installed and maintained by the De­
partment. These signs contain brief 
instructive scripts indicating the h i s ­
tor ica l significance of the spot marked. 
These markmgs are made possible by 
widened right-of-way or by widened 
shoulders, or m some instances by 
the development of a small parking 
area. 

By reason of the authority vested in 
the Commission, to which reference 
has heretofore been made, the cutting, 
t r imming or other treatment of trees 
withm the right-of-way is prohibited 
without permit and regulation by the 
Highway Commission. In Oregon, 
power poles, telegraph poles, telephone 
poles and other instrumentalities needed 
by public ut i l i t ies are given a f ree 
right to occupy the right-of-way of a 
public highway, but such use as we 
have just stated is under certain regula­
tions and control of the Highway Com­
mission with respect to State Highways. 

Likewise, as we have said, the 
citizens of Oregon are required to 
protect a l l f lowers and other vegetation 
growing within the r ight-of-way, or 
growing without the right-of-way f o r a 
specified distance. 

Access to State Highways f r o m 
abutting lands is regulated by the 
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statute mentioned which denies to an 
abutting owner the r ight to construct 
an approach road without the consent 
of the Highway Commission. 

Within the authority vested m the 
Commission there have been con­
structed n u m e r o u s off-the-highway 
parking areas and faci l i t ies thus making 
i t possible f o r highway users to leave 
the highway and park with safety and 
convemence while they enjoy superb 
view afforded at chosen locations. 
The Highway Commission has recently 
adopted a program which mcludes, 
among other activit ies, the development 
of roadside picnic areas f o r the con­
venience, enjoyment and relaxation of 
highway users. This program was 
initiated in 1948 and since that date 
thirteen areas have been placed in use, 
seven are now under construction and 
four additional areas have been ^ p r o v e d 
f o r construction. I t is proposed that 
this program w i l l be continued within 
reasonable bounds and unti l a l l of the 
major highways of the State have this 
road-user service. These areas in 
development a r e of comparatively 
simple design employing safe of f - the-
highway parking, picnic tables and 
garbage cans f o r the disposal of refuse. 
Where reasonably possible, water is 
made available and in some mstances 
simple cooking faci l i t ies are provided. 

Any consideration of roadside de­
velopment m Oregon calls f o r recog­
nition of areas and faci l i t ies provided 
by the National Forest Service and 
National Park Service. There are here 
in Oregon two National Park Service 
areas, both of which are provided with 
picnic and camp faci l i t ies f o r the use of 
the general public. The major portion 
of the mountains and forested areas of 
the State are under Forest Service 
jurisdict ion and there have been es­
tablished numerous campgrounds and 
picnic areas, a l l of which are made 
available to highway users. An i n ­
complete compilation discloses a m i n i ­
mum of thirty-eight Forest Service 
public-use areas along our p r imary 
highways. 

One of the most d i f f icul t problems 
i n Oregon has to do with regulation 
or control of outdoor advertising. 

A law to which we have heretofore 
called attention makes i t unlawful f o r 
any person, f i r m or corporation to 
erect or mamtain an outdoor advertis­
ing sign within the l imi t s of the r igh t -
of-way of a public highway or on the 
property of another without the consent 
of the owner of such property. The 
Highway Commission i s vested with 
authority to remove advertising signs 
which have been erected within the 
r ight-of-way, but of course, wi th 
respect to land abutting upon the highway 
the owners of advertising signs can, 
in most instances, easily procure a 
permit f r o m the owner of the abutting 
land. The objections to outdoor adver­
tising signs are just as appropriate to 
signs on land abutting the highway as 
they are to signs within the r i g h t - o f -
way. I t i s hoped that by the enactment 
of a zoning law some of these evils and 
offenses may be overcome or controlled. 

The State of Oregon enjoys a won­
derful advantage and privilege by reason 
of having i ts western boundary marked 
and defmed by the Pacific Ocean. 
Highway 101, 'which i s a State highway 
and also a federal highway, follows in a 
general route the Pacific Ocean. That 
highway i n length i s 386.41 miles. The 
shore of the Pacific Ocean f r o m the 
Columbia River on the north to the 
Oregon-California boundary on the south 
I S 325 miles in length. Until recently 
the State Land Board was permitted to 
alienate parts of the shore of the ocean, 
but that authority has been removed and 
has been denied to any and a l l State 
agencies. P r io r to the enactment of 
the recent statute 23 miles of the shore 
of the ocean or tide lands had been 
alienated. The Highway Commission 
has recently repossessed a substantial 
mileage of that alienated area. 

The Oregon legislature has provided 
by statute certain regulatory measures 
and controls wi th respect to the shore 
of the ocean, (a) I t has declared the 
shore of the ocean between ordinary 
high and extreme low tide to be a public 
highway, (b) I t has provided that no 
portion of the shore of the ocean may be 
alienated, (c) I t has provided that no 
sand, rock or other natural product of 
the ocean or beach other than f i sh or 
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wi ld l i f e , agates, or souvenirs shall 
be taken f r o m the beach without permit 
issued by the Oregon State Highway 
Commission, (d) It has made the 
rules of the road applicable to the 
shore of the ocean, (e) It has regulat­
ed the setting of bonfires on the shore 
of the ocean 

The Highway Commission has pur­
chased f r o m private ownership areas 
which have been devoted to State parks 
and which comprise 48-1/2 miles of the 
325 miles of the shore line. The Com­
mission has been authorized by law to 
construct pedestrian paths and bridle 
paths f r o m the Oregon Coast Highway 
to points on the beach, thus making i t 
possible f o r members of the general 
public to reach and enjoy the beach at 
places where topography is such that 
motor vehicles can not be driven to 
the beach. 

The Highway Commission is now 
engaged in the acquisition of a tract 
of land in Curry County which w i l l 
cover a shore line distance of f i f teen 
miles and an acreage of 1500 acres. 
This area w i l l l ie between the highway 
and the beach. A portion of this area 
is owned by an English syndicate, and 
the English syndicate just recently, by 
bargam and sale deed, conveyed to the 
State of Oregon f o r park and recrea­
tional purposes a l l surface rights to 
370 acres of the syndicate's holdings 
and that conveyance was made as a 
g i f t . The syndicate has retained the 
subsurface rights because of mmeral 
deposits which l ie beneath the surface. 
In connection with the acquisition of the 
land f r o m the English syndicate i t may 
be mteresting to cite the fact that when 
the execution of the deed was notarized 
the notary public, when stating the date 
of the expiration of his Commission, 
said "My Commission eiqpires with my 
death." 

The Highway Commission has, by 
appropriate l e t t e r recognized the 
splendid g i f t and service made by the 
English syndicate and since one of the 
Commissioners l e f t recently f o r London 
he took with h im the Commission's 
letter and presented i t in person. 

Oregon is a State possessed of much 
recreational value such as r ive r s . 

streams, mountains, valleys, water 
f a l l s , forests , f ishing, hunting and 
ocean grandeur. The Highway Commis­
sion has endeavored to bring a l l of these 
values and attractions within easy reach 
of the highway user. While making 
these places available to the tourist 
and the every day highway user, the 
Commission struggles to protect i ts 
highways by roadside development and 
control, by the planting and preserva­
tion of roadside vegetation and by p ro ­
viding rest stops f o r weary travelers. 
Evidence of the value and appreciation 
of the Commission's effor ts are r e ­
corded m the ever-mcreasing volume 
of mai l calling f o r t ravel information. 
So pressing has become this phase of 
our work that the Commission has 
established a Travel Bureau which 
employs a director and eight helpers 
who are kept busy answering mai l and 
sending out requested information. 
Samples of some of such information 
has been delivered to the Research 
Council. 

The Oregon Highway Commission 
w i l l ask the 1951 Legislative Assembly 
to provide some new legislation which 
the Commission believes is essential 
i f the natural values which Oregon 
possesses are to be adequately p re ­
served, and i f the highways constructed 
with the road users' money are to 
operate to f u l l capacity. 

One of the subjects which the Com­
mission w i l l offer f o r consideration 
is requested authority to control parking 
on highways. A second subject w i l l 
be a request f o r the passage of a zonmg 
law by which more effective control of 
outdoor advertising w i l l be possible. A 
th i rd b i l l which has been prepared and 
w i l l be offered to the legislature is one 
which w i l l restore to the Commission 
authority to se l l bonds in the amount of 
sixty mi l l ion dollars, the proceeds 
derived therefrom to be employed f o r 
the purpose of hastening proper r e ­
construction of our main highways so 
that the road user may obtain better 
service and greater safety. If the Com­
mission I S granted this authority there 
w i l l be released f r o m current revenues 
more money f o r roadside development 
and the improvement of park and rec-
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reational areas. 
What I have said is a feeble ex­

pression of the facts and conditions 
which prevail in Oregon. What we 
have done is not enough, but the sp i r i t 

and emphasis back of our task, sup­
plemented by our love f o r and our 
appreciation of Nature's gif ts to Oregon, 
w i l l make i t easy to car ry on to greater 
accomplishment. 

MINNESOTA ROADSIDE S U R V E Y 

PROGRESS R E P O R T ON ACCIDENT, ACCESS POINT 

AND A D V E R T I S I N G SIGN S T U D Y IN MINNESOTA 

O. L . Kipp, Assistant Commissioner and Chief Engineer, 
Minnesota Department of Highways 

Minnesota, i n cooperation with some 
13 other states, actively participated in 
a study to determme the degree of r e ­
lationship that exists between highway 
accidents and geometric design fea­
tures. The study was initiated in 1947 
in response to a joint request made by 
the National Safety Council and the 
Bureau of Public Roads. The compila­
tion of data in the f i e l d and in the off ice , 
as we l l as the entering of information 
on tabulating cards, followed the p ro ­
cedures outlined by the Bureau of Public 
Roads. A duplicate set of tabulating 
cards was forwarded to the Bureau of 
Public Roads f o r an analysis which 
included s imi lar information supplied 
by the other cooperating states. 

In 1948, while the f i e l d work f o r this 
study was s t i l l in progress, the Bureau 
of Public Roads suggested that Minne­
sota include with this study an inventory 
of a l l advertising signs and access 
points along the routes comprising the 
original study. From this additional 
information an analysis of the effect 
of advertising signs and access points 
on highway accidents was to be made. 

Although a l l of the r u r a l mileage on 
U.S. 52 in Minnesota was originally 
selected as the study route, i t was 
subsequently f e l t that i ts 370 miles 
did not adequately reflect the several 
predominant types of r u r a l routes i n 
the state. To overcome this de f i ­
ciency and fur ther enhance the value 
of the survey, an additional 140 miles 

of several r u r a l trunk highways were 
added, increasing the study to a total 
of 510 miles. 

The mileages of various types of 
roadway included in the expanded study 
were: 420 miles of two lane roadway, 
31 miles of three lane, 27 miles of four 
lane undivided and 32 miles of four lane 
divided roadway. This paper, however 
w i l l deal only with the two lane roads 
which constituted over 82 percent of 
the mileage studied. 

The several roadway elements which 
were encountered on the 420 miles of 
two lane roadway and their frequency 
per mile are shown in Table 1. 

TABLE 1 

FREQULNCY OF ROADWAY ELEMENTS 

Roadway Element 

Tangent 
Cur»e 
Interaection 
Structure 
Railroad Crossing 

Frequency per Mile 

I 03 
0 99 
1 52 
0 13 
0 04 

As would be e;q)ected, the tangent 
and curve sections occurred with 
approximately the same frequency: 
1.03 and 0.99 respectively. Inter­
sections of a l l types had a frequency 
of 1. 52, structures 0.13 and rai l road 
crossings 0.04. The frequency of the 
two latter elements were deemed m -
sufficient to warrant detailed analysis 
at this t ime. 
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The tangent and curve elements, the 
only ones which are adaptable to linear 
measure, comprised 343 and 77 miles 
respectively of the two lane roads. 

There also were 639 mtersections 
of a l l types on these roads. Of these, 
374 were of the junction type (T and Y) 
and 265 were of the crossing type. 
These were actual intersections with 
public roads and should not be confused 
with access points which w i l l be dis­
cussed later. 

The original survey called f o r a 
study of accidents which occurred 
during 1948, but prel iminary tabulations 
revealed their occurrence on certain 
roadway types was insufficient to permit 
a complete analysis. I t was therefore 
decided to mclude accidents occurring 
on these roadways in 1949 and, in order 
to present the accident data on the 
customary annual basis, i t was nec­
essary to average the 1948 and 1949 
accidents. 

Advertising signs, placed on road­
sides f o r the sole purpose of attractmg 
the attention of the motorist, were one 
of the roadside features studied. The 
survey disclosed that there were 4,069 
advertising signs located along the two 
lane roads. This number does not 
include, however, those signs which 
were attached to or painted on buildings 
along the road. 
, These advertising signs varied 

greatly with respect to size. Nearly 49 
percent had a surface area of less than 
12 square feet. Included m this group 
were the multitude of small signs found 
along most ru ra l highways with 57 of 
these being series signs, 41 of which 
were of the "Burma Shave" type. 
According to commercial display au­
thorit ies, those small signs are the 
most d i f f icu l t to control with respect to 
their location along the road because of 
their comparative low cost Only 828 
or approximately 20 percent of a l l the 
signs were of the large or "bi l lboard" 
variety, having areas in excess of 72 
square f e e t The remaining 31 percent 
of the signs were of an intermediate 
size ranging f r o m 12 to 72 square feet 
in area. 

The shape of the signs was given 
consideration because of their possible 

conflict with highway markers and 
directional indicators. Of the ten 
categories of shapes used, the f ive 
most predominant were horizontally 
rectangular, vert ical ly rectangular, 
square, round, and diamond shaped. 
By f a r the most popular were the h o r i ­
zontally rectangular signs which ac­
counted f o r over 63 percent of a l l the 
signs. 

Color, used to attract the motorists ' 
attention to the message conveyed on 
these signs, was also noted. Because 
of the numerous color combinations 
used, i t was necessary to differentiate 
between that used f o r the message and 
that used f o r the background. The 
colors used most frequently to convey 
the message were white and black. 
White was used f o r this purpose on 
approximately one-third of the signs and 
black was used on 23 percent of them; 
brown, green and orange being used on 
the remammg 44 percent of the signs. 
The most popular background colors 
were white, yellow, and red, m that 
order, although l i t t le preference was 
shown as to choice of these three c o l ­
ors. Other colors were used in a few 
mstances, either to convey the message 
or to serve as background. BroWn 
apparently was the least desirable of 
any color. 

In considering the use of i l lumina­
tion on signs, i t must be remembered 
that the stuc^ sections were r u r a l in 
character and signs attached to or 
painted on roadside buildings were 
not included, consequently, most of 
the signs were of the non-iUuminated 
type. Our study revealed that approx­
imately 79 percent of the signs had no 
illumination. R e f l e c t o r i z e d signs 
accounted f o r another 15 percent and 
the remaining six percent were i l l u m i ­
nated by incandescent, neon or some 
combination of lighting. 

Considering a l l of the physical as­
pects of these signs, i t was interesting 
to note that out of the 4,069 signs only 
21 used either red or green lights, or 
words such as "Stop", "Caution,", 
"Slow", etc. or an arrow as a sign or 
within a sign. 

The proximity of signs to the center 
of the roadway is apparently influenced 
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to some extent by the practice of at­
taching the small signs to fences along 
the right-of-way boundaries. More 
than 90 percent of a l l the signs were 
located f r o m 30 to 100 feet f r o m the 
center line of the roadway, with the 
median distance f o r a l l signs being 
51. 6 feet. Only 15 signs were located 
200 feet or more f r o m the center line. 
I t was of interest to note that 551 or 
13. 5 percent of a l l the signs observed 
were found to be located on the p rem­
ises of establishments producing or 
merchandising the product advertised. 

The frequency of signs per mile of 
tangent and curve indicated a pre fe r ­
ence f o r locating signs on curves. 
Although there were 3,133 signs on 
tangent sections and 936 on curve 
sections, the frequency per mile on 
curve sections was significantly greater 
than on tangent sections, being 12.1 
as compared to 9 . 1 . 

A total of 620 signs located on tan­
gent sections and 224 on curve sections 
were located within a distance of 200 
feet f r o m an intersection. The i n c i ­
dence of these signs w i l l be considered 
when the variance of accident rates at 
intersections is later explored. 

Access points were the other road­
side features f o r which information was 
obtained during the course of the sur­
vey. For study purposes, any provision 
f o r vehicular access to the study road­
way was considered an access point, 
and using this cr i te r ion a total of 4,257 
such access points were tabulated. To 
provide a comparison of the relative 
importance of these access points, 
they were classified as to the kind of 
fac i l i ty served. These faci l i t ies i n ­
cluded f a r m dwellings, home units, 
f ie lds , public roads, private roads, 
public buildings, manufacturing plants, 
cemeteries and churches, public parks, 
historic sites, combinations of the 
above and commercial roadside act iv­
i t ies. These commercial activities 
included taverns, gas stations, cabin 
camps, motels, small and seasonal 
businesses. 

Field entrances, faci l i t ies which 
provide l i t t l e t r a f f i c service, were the 
most frequently encountered type of 
access point. "Die 1,463 observed 

along the two lane roads accounted f o r 
34 percent of the 4,257 access points. 
The next in frequency of occurrence 
were public roads and to tabulate these 
points on a basis which would permit 
comparison with frequencies of other 
access points, a crossing type in ter­
section was considered as two access 
points. A total of 1,018 or 24 percent 
of a l l access points were thus con­
sidered to serve public roads. Access 
pomts serving f a r m ttwellings ranked 
th i rd i n the frequency of occurrence and 
accounted f o r 860 or 20 percent of the 
access points. Home units and road­
side activities, which were fourth and 
f i f t h m sequence, numbered 474 and 
337 respectively. The large number of 
access points serving f a r m dwellings or 
identified as f i e l d entrances reflects the 
predominantly agricultural character­
istics of the area traversed by the s t u ^ 
roads. With the exception of the public 
roads, which are usually thought of as 
mtersections, very few of the access 
points were controlled with stop signs. 

The angle of incidence was measured 
f o r a l l access faci l i t ies . Uniformity i n 
recording these angles was insured by' 
always measuring them either to the 
right or lef t f r o m the center line of 
the roadway. For 78 percent of the 
4,257 access points the angle of i n c i ­
dence varied f r o m 70 to 110 degrees. 

Vis ib i l i ty , o f t e n a contributing 
factor in accident occurrence, ¥ras 
evaluated f o r these access points. The 
v is ib i l i ty was considered restr icted i f 
obstructions did not permit an unlimited 
view of the study route f r o m a point on 
the access fac i l i ty 40 feet f r o m the 
center line of the roadway. In this 
manner 401 or only about 10 percent of 
the access fac i l i t ies were found to have 
restr icted v is ib i l i ty . The causes f o r 
these restrictions were the customary 
ones such as banks, trees, brush, 
buildings or signs. There was l i t t l e 
indication that the angle of incidence 
had any influence upon v i s ib i l i ty at the 
access points. 

Many other characteristics of r u r a l 
highways were evaluated and tabulated 
such as t r a f f i c volumes, shoulder 
widths, kinds of te r ra in , surface types, 
surface widths, and operating speeds. 
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Time does not permit a review of the 
findings with respect to these other 
characteristics. 

In making the compilation of acci­
dents to be used f o r this study, a l l 
accidents which occurred on the study 
roadway, regardless of cause, were 
included. As stated previously, this 
was done f o r those occurring during 
1948 and 1949. The resultant annual 
average f o r the two lane roads was 
730 accidents. 

The occurrence of these accidents 
with respect to the various roadway 
elements studied were: 393 on tangent 
sections, 119 on curve sections, 201 at 
intersections and only 17 at structures 
and ra i l road crossings. The frequency 
of accidents per mile on tangent sec­
tions I S considerably lower than that f o r 

TABLE 2 

ACCIDENTS AT CURVES 

Degree of CurTe 

Less than 3 
3 but less than 5 
S and over 

Rate per Million 
Vehicle Miles 

1 37 
2 48 
3 86 

ments. The accident rates f o r these 
groupings are shown in Table 2. 

In order to make possible a logical 
analysis of accidents which took place 
at intersections, certain intersections 
with the accidents assigned to them 
were eliminated f r o m consideration. 
One such group were the few inter­
sections which had t r a f f i c volumes 
exceeding 5,000 vehicles per day. 
Also eliminated were those which had 
no provision f o r t r a f f i c control. A l l 
the remaining intersections had t ra f f i c 
volumes less than 5,000 vehicles per 
day and were t r a f f i c controlled. 

These intersections were then clas­
sif ied according to type, whether 

TABLE 3 

ACCIDENT RATES FOR INTERSECTIONS* 
BY PERCENT CSOSS TRAFFIC 

Crossing Type Junction Type 
No Acc Rate" No Acc Rate** 

U s s than 10% 
Cross Traf f ic 

More than 10% 
Cross Traf f ic 

250 0.40 

3 20 

343 

14 

0 21 

1 16 

curve sections being 1.14 as compared 
with 1. 54 on cui^es. The 201 accidents 
assigned to utersections averaged but 
0. 31 per intersection. 

Accident rates per mi l l ion vehicle 
miles of t ravel were computed f o r 
tangent sections of routes carrying 
specified t r a f f i c volumes. This rate 
was 1.0 f o r the tangent sections having 
an annual daily t r a f f i c volume less than 
two thousand vehicles per day, while 
sections carrying two to four thousand 
vehicles per day had an accident rate of 
1.9 per mi l l ion vehicle miles. Routes 
carrying more than four thousand 
vehicles per day had an accident rate of 
1. 5 per mi l l ion vehicle miles, but the 
mileage in this t r a f f i c volume group 
was relatively smaU. 

Accident rates f o r curve sections of 
the study routes were computed f o r 
each degree of curvature. However, 
in order to reduce the fluctuations in 
rate which could be attributed to the 
variation in sample size, the data was 
grouped by degree of curvature incre-

* With controls 
** Per million vehicles per year (intersectional 

volumes) 

crossing or junction type. They were 
fur ther classified according to the 
percentage of cross t r a f f i c . In Table 
3 are presented the accident rate data 
obtained. 

As might be expected, accident rates 
f o r crossing type intersections were 
higher than those f o r junction type in 
both cross t r a f f i c volume groups. The 
accident rates f o r intersections having 
more Uian ten percent cross t r a f f i c 
were several times greater than those 
f o r mtersections having less than ten 
percent cross t r a f f i c . 

The intersections having less than 
ten percent cross t r a f f i c were segre­
gated and reclassified as to frequency 
of advertising signs located at or near 
these intersections. They were then 
grouped according to the frequency of 
signs and the accident rates f o r each 
group were computed. The results are 
shown in Table 4. 
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I t is interesting to note that the 
accident rates f o r both types of inter­
sections were considerably higher at 
intersections having four or more 
signs than at intersections where there 
were less than four signs. 

TABLE 4 

remaining sections of the roadway. 
A comparison of intersection acc i ­

dents on these 25 miles of road with 
intersection accidents on the remaining 
mileage def mitely substantiates the v a r i ­
ance found on tangent and curve sections. 
There were 69 accidents at the 134 

ACCIDENT BATES FOB INTCflSECTIONS* 
BY FREQUENCY OF SIGNS 

Sign Crossing Type Junction Type 
Frequency No Acc Rste** No Acc Bote** 

No Signs 
I , 2 or 3 signs 
4 or more signs 

103 
111 
36 

0 31 
0.32 
0.91 

146 0 is 
ISS 0 20 
42 0 44 

* With controls snd less then ten percent cross 
t r s f f i c 

** Per ml l ion vehicles per year (intersectionsl 
ToluDes) 

An investigation was made regarding 
the accident rates f o r roadway sections 
along which were located access f a c i l ­
i t ies serving commercial roadside 
activities. These sections were defmed 
to include the portion of roadway within 
300 feet of one or more of these act iv­
it ies. The 337 roadside activities 
created 177 such sections which included 
25 miles of road. The average number 
of vehicles which traveled these 25 
miles was not appreciably different 
f r o m the average t ra f f i c volume f o r the 
entire 420 miles of two lane roadway. 

Of the 512 accidents assigned to a l l 
tangent and curve sections on the 420 
miles of two lane roadway, 81 or 
slightly less than 16 percent occurred 
on the 25 mile composite section which 
represented only six percent of the 
total miles studied. Accidents assigned 
to intersections were not included. 
Accident rates per mi l l ion vehicle 
miles were computed f o r each road­
way group and are presented in Table 5. 

The accident rate of 3. 80 f o r road 
sections front ing these roadside com­
mercial a c t i v i t i e s i s significantly 
greater than the 1.45 rate f o r the 

TABLE 5 

COMPABISON OF ACCIDENT BATES ON BOAD SECTICNS WIIH 
AND WITHOUT BOADSIDE OOMMEBCIAL ACnVIHES 

With Without Al l Bosd 
Activities Activit ies Sections 

Length in Miles 25 
Number of Accidents 81 
Million Vehicle Miles 21.325 
Accident Bste 3.80 

395 420 
431 S12 

297.375 318 700 
1.45 1 60 

intersections located within the 25 
miles. Thus i t was found that over 34 
percent of the intersectional accidents 
occurred at only 21 percent of the in ter­
sections. 

The foregoing discussion constitutes 
a brief resume of the more important 
findings thus f a r i n the Minnesota Road­
side Study. The possibilities of evaluat­
ing the significance of the contributions 
made by roadside features and roadway 
characteristics to accident occurrence 
have not been exhausted. 

The volume and variety of the i n ­
formation obtained in the course of this 
study had the In i t ia l tendency to over­
whelm the analyst. The magnitude of 
the relationships which i t was possible 
to develop forced those in charge of the 
study to devise new methods f o r han­
dling the data and the result has been 
the adoption of a new system of a r ray­
ing the information on tabulating cards. 
With the adoption of this system, 
fur ther exhaustive analyses are now 
possible. 

With the completion of these analy­
ses, a comprehensive report w i l l be 
prepared summarizing the results of 
the survey. 
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T H E V O L U N T A R Y COOPERATION P L A N F O R ROADSIDE 

I M P R O V E M E N T IN NEW H A M P S H I R E 

Lloyd V. Sawyer, Secretary, 
New Hampshire Voluntary Roadside Iiiq>rovement Association 

Concord, New Hampshire 

A f r i end of mine who operates a 
very successful tourist business in the 
White Mountains of New Haixvshire, 
knowing that I was preparing this paper, 
recently handed me a significant clipping 
which he took f r o m the Boston Pos t I t 
was wri t ten by the Reverend Clarence 
Fuller of the F i r s t Congregational 
Church of Melrose, Massachusetts. 
And may I add here that this clipping 
has a special significance f o r me, as 
the s e t t ^ f o r this story is very near 
my home. The t i t le of i t i s "Nature's 
F u l f i l l m e n t " 

I stood at the edge of a brook in 
Franconia Notch last summer, and 
admired the beauty that was there. It 
was some distance from where the 
water comes off the mountain side, 
and here the brook was wide and shallow, 
the water hardly moving above the 
white sand. There were some signs of 
nature's fury. On the banks the gravel 
was washed out from under the roots, 
and some of the sand from the stream's 
bottom had climbed the bank. 

It was good to look at. Only one 
thing disfigured the loveliness of the 
picture There was a broken beer 
bottle in the middle of the shallow 
stream 

What thoughts you thuik: 
Men disfigure nature, but it is also 

men who give it significance It doesn't 
achieve its fulfillment until some human 
eye has looked upon it, until some man 
has used it for his own enrichment, or 
turned it to some benefit for his fellow 
men. Our sm is that we can so dis­
figure God's creation, msideand outside 
ourselves. Our glory is that we have 
been given the senses, and the abibty, 
and the ideals, and the privilege Ol 
taking God's creation and usmg it for 
something that conforms with His will 
and purpose. 

The paral lel of this disfiguration of 
a beautiful picture along this mountain 

brook, and the disfiguration of another 
phase of God's creation, or roadside 
scenery, is very evident 

The problems ejqierlenced In New 
Hanq)shire as a result of the increasing 
use of roadside advertising are basically 
s imi lar to those of other states. Large­
ly r u r a l in character, the State is r ichly 
endowed with natural scenic beauty 
which includes a seacoast, lakes and 
mountains. We have over 50 mountain 
peaks that are 4,000 feet or more in 
elevation, and 149,000 acres of lakes 
and ponds. New Hampshire is within 
easy reach of urban areas of the Nor th­
eastern S t a t e s . Our recreational 
business has been extensively developed 
unti l i t now represents our second 
largest source of income. 

Because New Hampshire has so 
many tourist fac i l i t i es , i t logically 
follows that there is a recognized need 
f o r essential roadside advertising to 
acquaint our guests with business 
services offered f o r their convenience 
and comfort . But around the suburbs 
of our larger towns and cit ies, there 
has grown iq> a succession of small 
roadside establishments, many of which 
might be ruled out by sound zoning 
practices. In conjunction with these 
establishments, an ever lengthening 
parade of advertising reaches out into 
r u r a l areas. And in our recreational 
areas, a l l too often, products adver­
tised or services ottered are not r e ­
quired by tourists. 

This type of roadside use has i r r i ­
tated civic groups and solid business 
people of our State. I t i s strongly f e l t 
by increasing numbers of v is i tors and 
residents alike that continuation of such 
roadside practice w i l l seriously de­
preciate the attraction of the natural 
features that have brought v is i tors to 
our vacation land. Within State and 
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Federal reservations and forested 
areas, roadside advertising and busi­
ness I S prohibited. But such places 
have become v i r tua l islands m a sea of 
commercial roadside use. So i t is t ime 
f o r us to make an accounting, to deter­
mine a course which can best benefit a l l . 

Honorable Sherman Adams, our 
Governor, has long had the civic i n ­
terest of a real conservationist. Since 
his election he has been the recipient 
of many complaints concerning our 
roadsides. Some emanated f r o m people 
who cr i t ic ized the Highway Department's 
toleration of advertising v^ ich t res­
passes within the rights of way. Others 
dislike the l i t t e r thrown f r o m passing 
vehicles, and s t i l l others pointed to 
signs erected on private property 
adjacent to the road. Disturbed over 
these complaints, Governor Adams 
requested Commissioner of Public 
Works and Highways, Frank D. M e r r i l l , 
ex-leader of " M e r r i l l ' s Marauders" of 
World War U fame, to take action. 
The result was a threefold program as 
follows: 

1. Enforcement and publicity given 
to a law forbidding the throwing of 
trash on highways. 

2. Establishment of a permit system 
which allowed certain signs to be 
erected on highway rights of way under 
given conditions, but resulted in whole­
sale removal of a l l others. 

3. A Voluntary Control Plan was 
set up with the cooperation of the N. H . 
Outdoor Advertising Association to 
administer signs erected "of f" highway 
rights of way. I t is this plan that I have 
been requested to describe. 

Most of you are probably f ami l i a r 
with the general features of the Volun­
tary Control Plan. According to our 
records, i t was prepared by theffational 
Outdoor Advertising Association in 
1948 when legislation to govern roadside 
advertising was pending in several of 
the States. I t is sometimes said that i t 
was put fo r th by the advertising lobbies 
to fores ta l l legislation. I t was p re ­
sented in New Hampshire in 1948 but not 
considered favorably. In February of 
1950 the plan was again proposed, and 
an agreement was made to offer the 
fac i l i t ies of various State ^encies as a 
means f o r putting the Voluntary Control 

Plan into actioh. A program was 
presented to us by the N . H . Outdoor 
Advertising Association. I t has been 
known as the Tennessee Plan. Af t e r a 
study of certain information on the 
Tennessee Plan, we were told by other 
sources that the plan had never worked 
anywhere. But as we New Hampshire 
people are not too different f r o m the 
folks f r o m Missouri , we had to be 
shown. 

To start the ball ro l l ing . Commis­
sioner M e r r i l l authorized a spot survey 
of commercial occupancies and adver­
tising over selected highways of the 
State. The survey was done on a 50-50 
cost basis with the N . H . Outdoor 
Advertising Association during the 
month of A p r i l . We realized that a 
more accurate check could have been 
made in July or August because many 
signs had not been reerected after 
winter storage. Data f r o m this survey 
was compared with that f r o m a survey 
of the same highways made in August 
1947 by the N. H. Outdoor Advertising 
Association. 

Even at this early date, results were 
startl ing. Both commercial occupancies 
and roadside advertising had increased 
by great percentages and in approxi­
mately the same proportion. 

On June 16 Commissioner M e r r i l l 
called a l l parties interested in the 
consideration of such a study of road­
side conditions to a meeting held in 
Concord. Responding to the ca l l were 
representatives of the outdoor advertis­
ing industry, such as the beverage 
industry, hotel and cabin owners, small 
sign businesses, etc. Also present 
were representatives of civic groups 
which are currently seeking improve­
ment, and representatives f r o m the 
various State agencies concerned, 
mcluding the Department of Public 
Works and Highways, Forestry and 
Recreation Commission, and the Plan­
ning and Development Commission. 

Commissioner M e r r i l l opened the 
meeting by explaming the reasons fo r 
our efforts . He commented that though 
there was some doubt as to the success 
of the Voluntary Cooperation Plan else­
where, he f e l t we need not take the 
same attitude as to the probability of 
i ts success in New Hampshire. He 
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said that, at present, we had no other 
alternative in New Hampshire if we 
hoped for improvement, and that he 
felt that it was worth a good try. The 
educational values received while we 
were taking an account of ourselves 
would be in themselves worth the ex­
penditure of the efforts. 

After a bit of persuasion, the General 
accepted the Chairmanship of the 
Association. Immediately he sug­
gested that we start the process of 
drawing up a code of ethics so that we 
would have a measure by which to 
evaluate conditions. There wks much 
discussion about signs, and at times 
there was some evidence of a bit of 
heat being generated. But, in general, 
the conversations were considerate. 
It was concluded at this meeting that we 
did have some sick roadsides and that 
we should try some remedy. We ad­
journed resolved to meet again in sixty 
days at which time each member would 
bring in proposals for the new code of 
ethics. 

A bit of humor has entered into our 
work at times. The first meeting was 
adjourned without any consideration 
bemg given to an organizational name. 
Takmg a cue from the fact that it was 
advertising which precipitated the 
formation of the organization, and that 
control must be what we were after, 
letterheads were prmted for the vol­
umes of correspondence expected. 
These letterheads carried the name 
"Voluntary Association Control Out­
door Advertising." The first letter 
from each word spelled VACQA, much 
easier to say than the long title. Re­
percussions were not long in making 
their appearance. The code proposals 
presented by the N. H. Outdoor Adver­
tising Association at the second meeting 
provided for the consideration of many 
other unsightly things along the road­
sides other than advertising. The 
name VACOA was called a misnomer 
to say the least. One member said that 
this was undoubtedly another concoction 
of governmental alphabet soup, this 
time with a Republican flavor. So, the 
name was dropped at the suggestion of 
the representative from the Roadside 
Business Association. And on his 

recommendation we unanimously ac­
cepted the name of N.H. Voluntary 
Roadside Improvement Association. 

At the second meeting held in Sep­
tember, the N.H. Outdoor Advertising 
Association produced a code, which in 
theory at least, could be applied by 
voluntary means to help our roadsides. 
It was presented to the meeting as the 
Minimum Voluntary Standards f o r 
Roadside Business Along Rural High­
ways, as accepted by their national 
association. The code gives considera­
tion to roadside business in general and 
not advertising alone. The bulk of our 
discussion at the second meeting ranged 
around acceptance of each of these code 
items with slight changes. 

The article in the accepted code 
which called for restraint from adver­
tising in "areas of unusual scemc 
beauty" has provoked considerable 
discussion from the beginning. Deter­
mination of these so-called "scenic 
areas" was left to each of the Regional 
Associations of the State Planning and 
Development Commission. It was felt 
that these local organizations were best 
qualified to submit such proposals due 
to their greater familiarity with their 
own local scenery. 

Perhaps it would be helpful here to 
familiarize you with our State Planning 
and Development Commission. The 
Commission's headquarters is m 
Concord, the State capitoi. The entire 
State I S divided into six areas, and each 
area has its own Directors and an 
Executive Secretary who actually is the 
key man in the conduct of affairs in each 
Region. 

To each of these Regions, our 
Association's assignment of classifymg 
the "areas of unusual scenic beauty" 
seemed a Herculean task. Many factors 
are involved, and each person's views 
are quite different as to what is actually 
"unusual. " We have three typical kinds 
of scenery in New Hampshire ranging 
from the rugged mountam areas m the 
northern part of the State to the more 
central region of lakes where the 
moimtains are not as high, down to 
the lowlands and the seacoast. Due to 
this difficulty in making decisions, only 
two of the regional secretaries were 
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ready to present their proposals at our 
third meeting held on November 28th. 

During the intermission between the 
second and third meetings, realizing 
that C I V I C representation in our effort 
was not up to eiqiectations, I contacted 
many more groiqps. There was feeling 
that any falling off of interest by either 
side at this early stage would dampen 
the spirit of things so much that the plan 
might fail. The attendance of the 
advertisers was good. But where things 
have to be done from the cooperative 
stan4>oint, and all judgments are to be 
the result of frank discussions, give 
and take, success depends entirely on a 
balance. No one is going to give ground 
unless he is being pushed a little. 
When this balance is disrupted, one 
side will usually run out on the other. 

Our Chairman, Commissioner 
Merrill, called the third meeting for 
November 28th. The attendance was 
better than at the second meeting and in 
much better balance. The salient topic 
for discussion was the decision on 
"areas of unusual scenic beauty. " As I 
have said previously, two of the regions 
presented their proposals. It is our 
aim, according to the accepted code, 
to rid such scenic areas of irrelevant 
or undesirable signs and attempt to 
prevent any new installation. A rea­
sonable attitude must be taken. The 
organization clearly realizes that we 
cannot declare an area scenic and get 
anywhere by trying to convince an 
orchardist, for example, that he should 
not erect a sign in front of his farm 
advertising that he has apples for sale. 

• We realize that we wouldn't get far 
telling a man who has an inn "off" the 
highway that he should not put a direc­
tional sign at the intersection. It is our 
hope that we might be successful in 
making recommendations in such cases 
leading to signs which are not offensive. 
Excessive advertising and advertising 
not related to a business in the imme­
diate vicinity, we feel, should be pre­
vented and, where present, should be 
removed. This is the e^ressed will of 
the organized advertising industry in 
our State as represented within our 
Association. It is the will of the civic 
groups. This in itseU is a good step. 

It is true that the advertisers repre­
sented in our Association probably will 
not be able, in all cases, to influence 
the independent sign painter or the 
business man who erects his own sign. 
But if we have the big companies coop­
erating, that will carry far in public 
opinion. That would be more than we 
have ever had before. We have six 
region associations m New Hampshire 
and if we can control no more than six 
scemc areas u each one, that alone 
will be something indeed. 

The most important feature of this 
last meeting was the creation of a five-
member committee to decide on the 
scenic areas within which advertising 
limitations would be attempted. It is 
known as the Scenic Areas Committee. 
Duties are to consider the Regions' 
proposals, to visit the areas, make 
decisions and then recommend the 
choices to the Association for action. 
The Chairman of this Committee has 
for years been a diligent worker m 
Garden Clubs and Women's Clubs for 
roadside improvement. Other members 
on this Committee are from: the N. H. 
Outdoor Adver t i s ing Association, 
National Roadside Business Associa­
tion, Northeast Cabin Owners Associa­
tion and the State Director of Recrea­
tion. The Committee will consider each 
of the six regions separately with the 
advice of their Executive Secretaries. 

On December 8 the first Scemc 
Areas Committee meeting was held. 
Attempts to define an "area, of unusual 
scenic beauty" <and methods of classify­
ing routes according to various factors 
were unsuccessful.'' The Committee 
concluded that though it was a time 
consuming task that all proposed sites 
as "areas of unusual scenic beauty" 
would have to be viewed by the Com­
mittee, and decisions made on "eye 
appeal" only. 

The Committee members are from 
various sections of the State. They 
have traveled much and should be well 
qualified to make the type of decisions 
required. At this first Committee 
meeting, the decisions submitted by 
two Regional Secretai-ies were con­
sidered. Due to the Committee's 
knowledge of the areas involved, they 
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were able to make decisions on' eight of 
the proposals. Recommendations by 
this Committee to the next Association 
meeting will be for the acceptance of 
four of the proposed areas and dis­
qualification of four others. The re­
mainder will be visited in early January. 

To give the entire program State 
wide publicity, the Publicity Director 
for the Department of Public Works and 
Highways has attended all meetings and 
has reported all activities to the press. 
The recent meeting of the Scenic Areas 
Committee got State wide publicity in 
daily and weekly publications. 

In an attempt to make the program 
as effective as possible, Commissioner 
Merrill has sent 9- copy of the Code of 
Ethics to the State Police, Highway 
Division Engineers and Highway Mainte­
nance Patrolmen with the request that 
any violation observed should be report­
ed to the Association Secretary. A 
complaint first comes to the Secretary 
and he, according to the merits of the 
report, channels it to a State agency, 
one of the Association member groups, 
or a Regional Secretary. Where diffi­
culties in decision and results occur, 
each case will be brought before a 
meeting of the Association. 

In summary I will enumerate some 
of the results of our efforts. 

1. We have all gained a broader 
realization of the roadside problem 
through frank discussion. 

2. Civic interests have gained a 
greater appreciation of the right of 

legitimate roadside business to ad­
vertise. 

3. Through our across-the-table 
discussions with the advertisers, we 
feel that they have taken a clearer view 
that continued unrestricted roadside 
advertising could defeat its purpose. 

4. We have all received a good 
education in just how valuable our 
roadside scenery is to us from an 
economic standpoint. 

5. Concrete r e su l t s , somethmg 
that the eye can see, have not been 
forthcoming in great numbers. The 
program has taken considerable time 
to organize. It is more or less of a 
long time proposition and it is too early 
to cite an imposing list of improve­
ments. In general: (1) N.H. Outdoor 
Advertising Association has received 
one complaint on a derelict billboard. 
They have promised quick action with 
pictures for future reference. (2) The 
Department of Public Works and High­
ways has three cases under considera­
tion. (3) One of the Region Associations 
has two cases under consideration. 

6. Cancellation of the admmistration 
plans for regulatory legislation for two 
years to see what can be accomplished 
by Voluntary Cooperation. 

7. And may I say in conclusion that 
the most significant fact is that we are 
giving the Voluntary Plan a thorough 
try. We are sparing no time or expeoBe 
in a full attempt to make it produce 
satisfactory results. To date the re­
sults would indicate a fair measure of 
cooperation. 

DISCUSSION 

A question was asked as to just what 
signs were permitted within the right 
of way in New Hampshire, Mr. Sawyer 
having stated in his paper that there had 
been criticism of the Department of 
Public Works and Highways' toleration 
of advertising which trespassed within 
the rights of way. Mr. Sawyer answered 
that they had not been able to eradicate 
all signs from this area, for instance, 
where a business establishment was 
so close to the right of way that there 
was no room for a sign advertising the 

business conducted on the premises 
unless it was placed on the right of way. 
New Hampshire has a law prohibiting 
signs in the right of way, but enforce­
ment has been sporadic. 

Mr. Burton Marsh, Director, Traffic 
Engineering and Safety Department, 
AAA, told of a conversation he had 
with a visitor from Switzerland who 
was astonished by roadside conditions 
in this country. The visitor referred 
to the economic importance of the 
scenery in Switzerland, and how impor-
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tant they considered it that the roadside 
be kept free so that the tourist might 
get the full benefit of the scenery. 
Since, according to a statement made 
m Mr. Sawyer's paper, recreational 
business represents the second largest 
source of mcome m New Hampshire, 
Mr. Marsh wondered why the same 
viewpoint hadn't been developed in that 
State. Mr. Sawyer stated that they were 
aware of the importance of roadside 
control and of the need for legislation 
authorizing the, Department of Public 
Works and Highways to exercise such 
control, but up to this time they had 
not been able to obtain such legislation. 
Several years ago, when such legisla­
tion was pending, the Legislature was 
beseiged by lobbyists working against 
Its passage. 

Professor P. H. Elwood, Head De­
partment of Landscape Architecture, 
Iowa State College, remarked on the un­
equal representation on the Scenic Areas 
Committee, Mr. Sawyer having stated 
in his paper that three members on the 
Committee represented the roadside 
business mterests, while only two 
came from the ranks of those interested 
in appropriate control of the roadside. 
Mr. Elwood expressed his opinion that 
this was not a very democratic form of 
representation. Mr. Sawyer said they 
felt it was to their interest to have 
more members representing roadside 

business. They have been accused of 
being unfair to the outdoor advertisers 
in his State, and are anxious to give 
them every chance to see what they 
will do. They are promoting the vol­
untary control plan to the limit and if 
it does not succeed, they feel they will 
be in a much better position to ask for 
appropriate legislation. In the mean­
time, a moratorium has been declared 
on such legislation. 

Mr. K. B. Rykken, Manager, Highway 
Division, Department of Traffic Engi­
neering and Safety, AAA, asked how 
long they intended to give the voluntary 
control advocates to produce results. 
Mr. Sawyer was unable to give a definite 
answer to this question, but stated that 
a two-year moratorium on legislation 
for control of the roadside had been 
declared. He remarked agam that they 
had no alternative except to go along 
with the plan and to cooperate in every 
way they could. The Governor was back 
of the plan, and the State Department of 
Public Works and Highways was com­
mitted to taking an active part in the 
program. 

A member of the audience mentioned 
the fact that the results to date did not 
seem impressive, and Mr. Sawyer 
agreed with this, although he did not 
think that the plan had been in operation 
long enough to prove anything one way 
or another. 
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No. 32 Ohe-Way Streets (1950) 39 pp 60 
No. 33 Use of Pkrking Meter Revenues (1951) 30 pp 60 
No. 34 Reflectors and Night V i s i b i l i t y (1951) 57 pp 90 
No. 35 H i ^ y s with a Narrow Median (1951) 98 pp 1-50 
No. 36 Pavement Marking (1951) 32 pp 45 
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NATIONAL RESEARCH COUNCIL 

The National Academy of Sciences is a private organization of eminent 
American Scientists, chartered under a special act of Congress in 1863 to 
"investigate, examine, e^qseriment, and report on any subject of science or 
art." The Academy maintains the National Research Council as its opera­
ting agency. 

The Council, organized with the cooperation of the scientific and techni­
cal societies of America, enjoys the voluntary services of more than 2600 
scientists making up over 400 standing committees, boards, and panels in 
all fields of the natural sciences; its membership includes representatives 
of business and mdustry. The Council provides advisory and admmistra-
tive services for research, and attempts to stimulate and coordinate re­
search effort. 

DIVISION OF ENGINEERING AND 
INDUSTRIAL RESEARCH 

The National Research Council operates through eight divisions covermg 
fundamental and applied natural sciences, as well as matters of inter­
national relations in scientific research. The Division of Engineering and 
Industrial Research is concerned with the stimulation and correlation of 
research in a wide variety of fields m engineering and'the applied sciences. 

EXECUTIVE COMMITTEE - C. RICHARD SODERBERG, Chairman; WM. 
R. HAINSWORTH, Vice Chairman; FREDERICK M. FEKER, T. H. 
MacDONALD, PAUL D. FOOTE. 
EXECUTIVE SECRETARY - LOUIS JORDAN. 

HIGHWAY RESEARCH BOARD 

The Highway Research Board is organized under the auspices of the Div­
ision of Engineering and Industrial Research of the National Research Coun­
c i l . Its purpose is to provide a national clearing house for highway research 
activities and information. The membership consists of 42 technical, educa­
tional, industrial, and governmental organizations of national scope. As­
sociates of the Board are firms, corporations, and individuals who are u -
terested in highway research and who desire to further its work. 

The purposes of the Board are: "To encourage research and to provide 
a national clearing house and correlation service for research activities and 
information on highway administration and technology, by means of: (1) a 
forum for presentation and discussion of research papers and reports; 
(2) committees to suggest and plan research work and to correlate and eval­
uate results; (3) dissemination of useful information and (4) liaison and co­
operative services." 
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