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Foreword

This is a project which many leaders in the highway field consider one
of the most-significant developments in recent years — a comprehen-
sive study of the highway laws of the 48 states, now under way under
the auspices of the Highway Research Board.

Such a study is needed for the simple reason that if we are to reach
the goal of adequate roads, we will have to make sure that we have ade-
quate laws. Insofar as our basic laws fall short of modern require-
ments, the job of bringing the highway plant up to a reasonable level of
efficiency and safety is going to be more difficult — if not impossible.

Some may say, ""We haveralways managed to get along with the laws
we have. Why bother about them now?" The fact that we may have
muddled through with legal provisions which, in many cases, are am-
biguous, faulty, or out-of-date does not mean we can do so indefinitely.
More than one state already has come head-on against the problem in
trying to launch a program of road modernization.

We all recognize that the motor-transportation picture and resulting
highway demands have been changing drastically. Traffic volumes have
increased almost beyond belief. Types of vehicles and speeds have
changed; the composition of traffic is different. Meanwhile highway
development has been seriously lagging. A huge backlog of needs has
been piling up in virtually every state.

Every possible means must be used to clear the obstacles in the way
of more-rapid highway progress. We must bring to bear the great
technological advances that have beenmade in the design, construction,
and operation of road facilities. We must take advantage of improved
methods of planning and financing.

In short, today's highway problem differs from that of the past both
quantitatively and qualitatively. Itpresentsnewchallenges. Itimposes
new duties and responsibilities. Theycannot be met with archaic laws.
We cannot build and operate modern highways with horse-and-buggy
statutes.

This report of the Highway Laws Committee of the Highway Research
Board has been made possible by the contribution of committee mem-
bers, andparticularly by a small technical staff assisting the committee,
and working with the secretaryof the committee. Gratefulacknowledg-
ment is made of assistance by: Miss Priscilla Famous, Gregory Kos-
teck, Ralph S. Lewis, Miss Marion G. Markham, Miss Frances Monis,
Clarence W. Phillips, Sr., and Albert Proctor.
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Statement of Committee Objectives:
Modernization of State Highway Laws

LOUIS R. MORONY, Chairman, Highway Laws Committee,

Highway Research Board

@ MEN of vision in the highway field see the
time coming when all highway programs
presented for the consideration of state
legislatures will be based on the integrated
findings of engineering, fiscal, and legal
studies. In thepast, thelegal side hasbeen
largely ignored, with the result that un-
looked-for obstacles have cropped up in
trying to implement the proposed improve-
ments.

Deficiencies in existing laws must be
correlated with engineering and financial
needs if our lawmakers areto have a com-
plete picture of the highwayproblem. Only
when all three elements are provided for
will resulting legislation meet the problem
squarely and stand a good chance of broad
public acceptance.

So if the Highway Research Board study
does nothing more than focus nationwide
attention on highway law, it will have ac-
complished a great deal. But of course we
expect it to do immensely more. It is not
intended to be merely a criticalanalysis to
find out what is wrong with the state highway
laws. It is an attempt to render positive
and constructive service inhelpingto inake
them right.

Explicitly, the objectives of our study
are twofold: (1) to assemble state consti-
tutions and statutes and analyze them as
they relate toall highway functions, such as
system classification, highway design, con-
struction, maintenance and so on, and (2)
with the background of fact so derived, to
isolate important principles so that author-
ities throughout the country may later, by
review and discussion, help to determine
which are basic for adequate highway laws.

To understand the problem of highway
law, it shouldbe viewed inperspective with
the two major cycles of road development
in the United States. Thefirststarted with
the Good Roads Movement in the early
decades of this century, culminating in the
great road-building era of 1920-30. No
one at that time was concerned about legal
provisions. Thebigchallenge was to get the
motorist out of the mud as fastas possible.

Butperhaps 1t's not quite accurate to say
nobody was concernedabout the legal ques-
tion even inthatera. Forexample, a 1917
survey by the Bureau of Municipal Research
of New York referred to current laws as
""an accumulation of uncorrelated statutes,
frequently dating back tothe time the state
was founded." Inother words, the problem
was already there, though understandably
it was disregarded in the concerted drive
to lay down hundreds of thousands of miles
of all-weather pavements. Road-building
at that time posed fewof the complex legal
issues that plague the highway official today.

The second major cycle of road develop-
ment began at the end of WorldWar II. We
are in the midst of it now. Perhaps never
in our history has public concern about
highways been at such a peak. There is
deep interest on the part of legislatures
and highway departments, but most im-
portant, on the part of the great mass of
Americans themselves — road user groups,
motor clubs, service organizations, busi-
ness and industry, the public in general.

With this tremendous upsurge of interest
in roads, the time is ripe for every state
to put its legal house in order. The legal
problem has gradually assumed such pro-
portions that it can no longer be shoved into
the background. It has emerged as a high
priority factor inany soundapproach to the
overall job of road modernization. Clearly,
the time to strike is now while the iron of
public interest is red hot.

There is, fortunately, growing recogni-
tion that the highway laws problem will not
wait; that the debris and chaff must be
cleared away; that inconsistencies must be
reconciled; that archaic legal obstacles
must be removed; that, where necessary,
provisions must be revamped to permit
modern approaches to present-day needs.

Generally speaking, the highway laws
of most of the states are a hodgepodge of
statutes enacted as expediency demanded
over the years. With the single exception
of North Dakota, no real attempt has been
made in any state to evaluate the law in
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Figure 1.

terms of its overall effectiveness as a
legal instrument under which officials at
all levels of jurisdiction cancarry forward
.an integrated program to meet present and
future requirements.

Postwar, it has become painfully evident
that highway laws have not been keeping
pace with technical advances and modern
concepts of highway engineering and man-
agement. In state after state, highway
departments have been confronted with
legal road-blocks, not only in projecting
long-range programs, but in trying to re-
organize to perform routine tasks more
efficiently.

Former Commissioner MacDonald of
the Bureau of Public Roads stated the case
precisely when he said: "If we are to give
the highway engineers the kind of authority,
responsibility and free hand needed to do
this highway job, we must have a thorough
modernization of the laws."

The fact is, however, that there are no
recognized yardsticks available to the
states for evaluating their statutes. Nor
are there accepted principles to aid law-
yersand law-makers intranslating modern
engineering thinking into sound legislation.
It was to fill these glaring gaps that the
Highway Research Board study was con-
ceived and undertaken.

When the Executive Committee of the
American Association of State -Highway
Officials, by a resolution passed in 1951,

asked the Board to sponsor the study, no
immediate action was taken. The Board
felt that a project of this size and scope
required thorough examination. Shortly
thereafter, it came tothe Board's attention
that the North Dakota Legislative Research
Committee was conducting a complete re-
view of the state highway laws in connection
with concurrent engineering and fiscal
studies. The board decided to await the
outcome of this pioneering effort before
deciding upon the course to take.

The responsible officials of North Dakota
had grasped that their highway troubles
went far beyond the physical deficiencies —
that many of their difficulties stemmed from
the underlying laws. Theyrealized that an
overhaul of the highway code was essential,
particularly with respect to fixing of auth-
ority and defining of responsibilities.

For instance, the highway department
was doubtful that, under existing provi-
sions, it had authority to send a man down
to consult with a local road agency on a
common problem, or even to send so much
as a truck down to lend a helping hand.
Department officials were not even sure
they had the power to stop a farmer from
planting on a state highway right-of-way,
or to enjoin the use of highway-drainage
facilities by adjoining property owners.

These are only minor examples. Simi-
lar legal ambiguities and deficiencies ex-
isted with respect to major issues too,
including system classification, land acqui-
sition, control of access, joint financing
and intergovernmental relations in general.

So for many months detailed review of
the entire highway code went on. In ad-
dition to the North Dakota statutes, the
study included the state constitution, court
decisions, attorney - general's opinions,
the statutes of other states — everything.
The legal staff held frequent consultations
with Commissioner Thompson and mem-
bers of the highway department, including
district engineers and other specialists.
The highway departmentaccepted the find-
ings and recommendations, as did the Leg-
islative Research Committee (see Fig. 2).

The recommendations were then trans-
lated into bills, which were subsequently
approved almost .in their entirety by the
legislature of the state. The result was a
complete’modernization of North Dakota's
state highway laws, in keeping with its
needs.

Following this dramatic demonstration
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of popular interest in highway laws, the
Highway Research Boarddecided atits ex-
ecutive committee meeting last winter that
the time was opportune, for an intensive
study of the road statutes of all the states.

For the preliminary stages of the work,
the Highway Research Board felt that a
small working committee would suffice to
guide the staff and advise them on appro-
priate procedures. This Committee on
Highway Laws was organized under the
Board's Department of Economics, Finance
and Administration.

Even though, as yet, we have covered
only a relatively small segment of the total
subject, I believe that it will be abundantly
clear to youthat present state highway laws
leave much to be desired from the standpoint
of consistency, effectiveness, and com-
pleteness. You will note sharp variances
without rhyme or reason. On some of the
provisions you will almost visualize the
cobwebs that have beenaccumulating since
long before the advent of the automobile.

Even at this early stage, the great po-
tential value of our study to highway officials
and others is becoming apparent. For ex-
ample, New Mexico recently established a
state highway commission by constitutional
amendment. Serious questionsarose as to
the powers of the commission, due to am-
biguity of language. The officials there
were anxious to know what other states have
highway departments created by constitu-
tional provision; and if similar language was
used in any of these cases, whether it has

i

North Dakota Legislative Research Committee.

even been interpreted by the courts.

Because the committee staff had just
completed analysis of all state constitu-
tions, we were able to provide the necessary
facts promptly. Actually, it was the first
time such comprehensive information was
ever available. You get an inkling of what
a boon it will be to the states when even-
tually the researchin all functional phases
of highway law is completed, if only as
basic reference sources.

Had such factual legal data been avail-
able to the North Dakota Legislative Re-
search Committee, the year and a half of
hard work it took to complete the study
could have been cut to a fraction.

With the initial spadework on our project
well under way, it is expected that the
committee will soon be broadened con-
siderably for the vast job that still remains.
We hope to have representation from all
the states and from many fields. We hope
to bring in state, county, and municipal
engineers; administrators; law officers
and judges; legislators; cityand county of-
ficials; planners; economists; authorities
on intergovernmental relations; leaders of
business and industry. We want the best
minds in the country in on this thing to
participate and advise and to contribute
their thinking to the final product. When
the staff has completed the monumental
task of collecting, analyzing and recording
all the facts about state highway laws, the
next step will be to sift the accumulated
data. The factual material will be aired,
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reviewed and discussed on the widest pos-
sible scale.

We hope that with the aid of theenlarged
committee, regional forums will be set up
to facilitate and extend discussion and de-
bate. No effort will be spared to have the
findings thoroughly ventilated. Everyone
who is interested is going to have a chance
to put in his oar.

From this unlimited review, there should
finally emerge a cross-section of the best
thinking and experience as to what consti-
tutes the basic elements in every functional
phase of highway law. For the first time
there will have been developed a set of
rock-bottom principles which, by common
consent, are deemed essential for adequate
laws. With such practical yardsticks,
every state will readily be able to evaluate
its body of highway law 1n the light of pres-
ent and future needs.

Now we don't expect that every state
will hasten to scrap all its existing laws
and rewrite them. We do feel confident,
however, that with the availability of a
simple and comprehensive body of first
principles, many states will want to take

a look at their legislative provisions so as
to determine their adequacy. For every
state wants laws capable of practical ad-
ministration, which as we all know offers
the best assurance of real public acceptance
and support.

It may well be, as we project this study
further, the committee will be asked to re-
duce to their lowest common denominators
the basic principles evolved through the
broad cooperative effort. Maybe, in the
final analysis, they can be crystallized
into as few as three fundamental tests of
adequacy: (1) Are the provisions too re-
strictive? In other words, do they fail to
give the highway department enough dis-
cretionary power tocarry out its functions
of planning, building, maintaining and op-
erating the highway systems under its
jurisdictions? (2) Is there unlawful dele-
gation of authority? (3) Aretheprovisions
1n the public interest?

At any rate, such fundamental tests of
adequacy are worth keeping in mind as we
now proceed to the second part of this
presentation, a report on some of the in-
teresting findings in our research to date.

Highway Research Board
Department of Economics, Finance and Admimstration
Committee on Highway Laws :

County Supervisors Engineers
County Commissioners State
Mayors County
glty Managers City

College and
University
Research
Specialists

State Legislators

N Sand RN N 1o R
| Attorneys General § Highway Admimstrators:
Highway Counsels NI State
County and e County
City Attorneys City
—_— . T

Highway Users

Industry

Figure 3.



Highway Classification and Constitutional

Provisions

DAVID R. LEVIN, Secretary,

Highway Laws Committee, Highway Research Board

@ THE first thing that becomes apparent
in an exhaustive study of state highway
laws is the sheer size of the subject mat-
ter. It presents the same problem as
cooking an elephant. The only way you can
tackle it 1sby cutting itup into manageable
chunks. That is what the committee has
tried to do. Or, more accurately, it has
tried to break it down into its component
parts.

The result is the following tentative list,
or working outline, of what we might call
the main functional divisions of state high-
way laws: (1) constitutional provisions,
(2) declaration of legislative policy, (3)
definitions, (4) highway administration
(power and duties), (5) highway establish-
ment and abandonment, (6) systems and
classification, (7) federal aid, (8) inter-
governmental relationships, (9) financing,
(10) location and design, (11) program-
ming, (12) 1land acquisition, roadside
regulation and access control, (13) con-
tracts, (14) construction, (15) bridges,
(16) maintenance, (17) traffic engineer-
ing, (18) toll facilities (roads, bridges,
ferries), (19) public utilities, (20) drain -
age, (21) landscaping, (22) budgeting,
accounting, and purchasing, (23) public
relations, (24) penalties, (25) air, water,
railroad, and highway integration, (26)
parking, (27) special legislation, and (28)
miscellaneous.

This list probably will be revised as
we go along, but in a general way it serves
to stake out the major legal areas that
must be explored. It may give you an idea
of the scope and importance of this under-
taking, for it points up the fact that these
laws govern virtually every phase of high-
way work,

This progress report covers two of
these functional divisions, in which at
least some of the preliminary work has
been completed: state constitutional pro-
visions and highway system classifica-
tion. Both merit high priority from the
standpoint of relative importance.

HIGHWAY PROVISIONS OF
STATE CONSTITUTIONS

The basic source of authority of the
state stems from its organic document,
the state constitution, All statutory law
must fit within the framework of the state
constitution, and no enactment must con-
travene any provision of that document. If
it does, it 1s unconstitutional, null and
void, and of no legal effect. So, asa
starting point in our study, we must know
what is contained in the state constitu-
tions with respect to highway matters.
That is why we are examining these or-
ganic documents in detail,

In our analysis thus far, we have found
that some of the constitutional provisions
affect highway functions specifically,
while others impinge upon them only in-
directly, or in common with other gov-
ernmental functions. Generally, the
latter type of provision is more prevalent.
For example, only four states provide
constitutionally for the form of state high-
way administrative body which must be
established. But practically all states
have constitutional provisions specifying
tax and debt limitations, applicable to high-
ways as well as other governmental op-
erations.

After examination of all existing state
constitutional provisions, those which af-
fect highway functions either directly or
indirectly were recorded in a set of sum-
mary tables. Those which bear on high-
way matters directly were classified
under the following headings: (1) authority
and responsibility for highway, 8states; (2)
state highway administrative bodies, 4
states; (3) special or private laws, 32
states; (4) antidiversion amendments, 24
states; (5) federal aid, 6 states; and
(6) special road administrative areas, 4
states.

Those provisions that concern highway
functions only indirectly are -classified
as follows: (1) taking of property, 48



1, Constitutional provisions
2. Declaration of legislative
policy
3. Definitions
4, Highway administration —
powers and duties
5. Highway establishment
and abandonment
6. Systems and classifica-
tion
7. Federal aid
8. Intergovernmental re-
lationships
9. Financing
10,
11,
12,

Location and design
Programming

Land acquisition, road-
side regulation and ac-

cess control

TENTATIVE MAIN FUNCTIONAL DIVISIONS

13.
14,
15,
16.
17.
18,

Contracts

Construction

Bridges

Maintenance

Traffic engineering
Toll facilities — roads,
bridges, ferries

19.
20,
21,
22,

Public utilities

Drainage

Landscaping

Budgeting, accounting and
purchasing

23.
24,
25.

Public relations
Penalties
Air,

integration

water and highway

26.
21,

28. Miscellaneous

Parking
Special legislation

states; (2) internal improvements, 12
states; (3) contracts, 4 states; (4) hours
of work, 8 states; (5) taxation, 36 states;
(6) indebtedness, 42 states; and (7) mis-
cellaneous, 3 states.

Authority and Responsibility for Highways

Logically, we might suppose that all
state constitutions would have a direct
provision covering highway authority and
responsibility, but as we have seen, this
is so in only eight states.' Six additional
states provide indirectly for highway
authority and responsibility in connection

!Califorma, Illinos, 1
West Virgima, and Wyoming

Mich , M ta, Texas,

with indebtedness provisions®; while
Georgia and Missouri include authority
and responsibility provisions in their anti-
diversion amendments, and Kansas per-
mits highway construction and maintenance
work as an exception to its general con-
stitutional ban on internal improvement
work,

Some of the provisions delegating au-
thority and responsibility for highwaysto
the state are mandatory, while others are
merely permissive. In Alabama, for ex-
ample, it is provided that the state shall
construct and maintain highways. InTal-
fornia, the "legislature shall have power"
to establish a system of highways. In

*Alabama, Colorado, Maine, New Mexico, O1egon, and Penn-
sylvama



Anti-diversion amendments

CONSTITUTIONAL PROVISIONS AFFECTING
HIGHWAY FUNCTIONS DIRECTLY

Authority and responsibility for highways . . . . .
State highway administrative bodies . . . . . . . .
Special orprivate laws. « « ¢ ¢ ¢ ¢ ¢ ¢ o ¢ ¢ o .
e s s e s s e s s o . . 24 states
Federalaid. . . . . . . ¢ v ¢ ¢ ¢ 0o e v v e v v v

Special road administrative areas . . . « . . . . .

8 states
4 states
. 32 states

6 states
4 states

Illinois, the general assembly may pro-
vide for roads and cartways. -

Some of the constitutional provisions
mention system, and, at least in a general
way, classification, although in some
cases the intent is not entirely clear. We
will go into this phase in somewhat more
detail when we discuss classification later
in this talk.

State Highway Administrative Bodies

As has been indicated, only four states
provide constitutionally for the administra-
tive body which is to exercise authority

over state highways. They are Arkansas,
Louisiana, Missouri, and New Mexico.

The Missouri Provision dates from
1928 and is general in that, although a
highway commission is specified, the num-
ber, qualifications, compensation, and
terms of members are left to the legisla-
ture. The Arkansas, Louisiana, and
New Mexico provisions are all recent,
having been ratified in 1952, 1952, and
1949, respectively. Each of the three
requires a commission and is specific
as to the number, appointment, terms,
qualifications, removal, and duties of
commission members.

Taking of property . . . . .
Internal improvements . . .
Contracts « « « v ¢ ¢ ¢ o o @
Hours of work. . « . . « « &
Taxatione « ¢ o« ¢ o o s ¢ s &
Indebtedness

Miscellaneous

CONSTITUTIONAL PROVISIONS AFFECTING
HIGHWAY FUNCTIONS INDIRECTLY

48 states
12 states
. 4 states

8 states
36 states
42 states

3 states




Special or Private Laws

We have seen that 32 states have con-
stitutional provisions that prohibit the
passage of special or private laws con-
cerning highways. Some of these pro-
visions pertain only to vacating roads,
others to laying out, opening and vacating;
still others mention only chartering and
licensing. Quite oftenferries and bridges,
as well as roads, are included in the
prohibition against special or private
laws, and in some instances toll facilities
are included.

There are some exceptions to the broad
prohibitions. Delaware, for example,
excepts roads passing through all three
counties of the state. Louisiana excepts
companies erecting bridges crossing
streams which form part of the state
boundary, and several other states have
similar provisions.’ New Mexico and
some other states except roads extending
into more than one county and military
roads, and the Texas legislature 1s per-
mitted to pass local laws for the mainte-
nance of public roads without the local
notice customarily required for special
or local laws.

Antidiversion Amendments

Half the states now have in their
constitutions antidiversion amendments,
"good roads' amendments, or amend-
ments dedicating highway-user taxes to
road use.

Twenty of these 24 states provide that
receipts from highway-user taxes shall
be used for the '"public highways of this
state.” In Georgia and Missouri, how-
ever, the expressed purpose is "the pro-
vision of an adequate system of public
roads and bridges,” and so indirectly
provide constitutional authority and re-
sponsibility for the highway function. The
Kansas provision is based on the premise
that every tax law shall state the purpose
thereof, and the Minnesota provision re-
quires only that highway-user taxes shall
be paid nto already existing highway funds.

Federal Aid

Again, it may come as a surprise that
only six states have constitutional pro-

*Missour1, New York, Oklahoma, South Dakota, Texas, Wash-
mgton, and Wisconsin

visions which relate directly to federal aid
for highways.

Of these, Alabama authorizes the state
to appropriate funds or issue bonds to
matchfederal aidfor highways, while Maine
authorizes the state to issue up to a mil-
lion dollars per year of bonds to match
federal funds for the construction of state
highways. In Maryland highways are not
mentioned specifically, but the general
assembly is given power to receive from
the United States any grant or donatior
for any purpose designated by the Unitec
States, and shall administer or distribute
the same according to the conditions of
said grant,

Missouri provides that money or prop-
erty may be received from the federal
government and be redistributed together
with state money for any public purpose
designated by the federal government.
Nevada provides that, regardless of debt
limitations, the state may enter into con-
tracts arising by or through any under-
taking or project of the United States and
make such appropriations and levy such
taxes as may be necessary in connection
therewith, The Oklahoma provision re-
fers only to the acceptance by the state of
all reservations and lands for public high-
ways made under any grant, agreement,
treaty, or act of Congress.

Four states have indirect constitutional
provisions relating tofederal aid for high-
ways. The New Jersey and New Mexico
provisions are a part of overall debt-
limitation provisions; in New Jersey such
limitations are not applicable in connec-
tion with any money that has been or may
be deposited with the state by the govern-
ment of the United States, and in New
Mexico bonds for funds to meet and secure
allotments of federal funds may be issued
without regard to requirements other-
wise applicable. Wisconsin and Wyoming
have general prohibitions against works of
internal improvement, but exceptions are
made in the case of highways where grants
are involved, and the use of federal funds
is thereby implied.

Special Road Administrative Areas

Only the states of Alabama, California,
Louisiana, and Texas have constitutional
provisions relating to special road ad-
ministrative areas. Three of these pro-
visions authorize the formation of road



districts, and one authorizes existing
road districts to collect an annual tax.
Two of the four provisions are limited to
specific counties.

Taking of Property

Now to touch briefly on the indirect
constitutional provisions. All state con-
stitutions have something to say about the
taking of property for public use. In most
states the ancient right of eminent domain
is taken for granted, and existing pro-
visions relate only to due process of law
and to the compensation that is required in
connection with an exercise of the right.
Many of these provisions require com-
pensation for either the taking or damaging
of private property, but some, as in Con-
necticut and Florida, mention only the
taking.

Constitutional provisions in 22 states
specify that compensation must be paid
prior to the taking or damaging of private
property.

Eleven states autharize excess taking
for highway purposes, either specifically
or by implication,

Internal Improvements

Twelve states have constitutional pro-
visions relating to works of internal im-
provement. In nine of the cases, the state
and its political subdivisions are prohibited
from engaging in such work; while in two
(South Dakota and Tennessee), participa-
tion is encouraged. In Wyoming, the state
cannot engage in any project of this nature
unless authorized by a two-thirds vote of
the people. Most of the state constitu-
tions having prohibitions against internal
improvement work construe such work as
not including highways.

Alabama, in spite of a general pro-
hibition against engaging in works of
internal improvement, can (when au-
thorized by the legislature) appropriate
money to be applied to public roads,
highways and bridges in the state,

As already noted, South Dakota and
Tennessee encourage rather than pro-
hibit participation. The South Dakota
constitution authorizes the state to en-
gage in works of internal improvement, to
own and conduct proper business enter-
prises, and to aid any association or
corporation organized for such purposes.

The Tennessee provision asserts: "A
well-regulated system of internal im-
provement is calculated to develop the
resources of the state and . . . . ought to
be encouraged by the general assembly. "

Constitutional provisions relating to
contracts are few, existing, at present, in
only four states: Arkansas, Kentucky,
Louisiana, and Missouri.

In Arkansas it is provided that all con-
tracts for erecting or repairing public
buildings or bridges in any county, or for
materials therefor, shall be given to the
lowest responsible bidder. Kentucky pro-
vides that no county, city, town or other
municipality shall ever be authorized to
pay any claim created against it under
any agreement or contract made without
express authority of law, and all such
unauthorized agreements or contracts shall
be null and void,

Louisiana requires that all contracts for
the construction of certain paved state
highways and necessary bridges (con-
structed with the additional 1-cent gas-
oline tax) shall be subject to the approval
of the Board of Liquidation of the State
Debt, and shall not become operative until
such approval is obtained. In Missouri,
the state highway commission may enter
into contracts with cities, counties, or
other political subdivisions for and con-
cerning the maintenance of, and regulation
of traffic on, any state highway within
such cities, counties or subdivisions.

Hours of Work

Eight states® have constitutional pro-
visions regulating hours of work on public
works projects, whether performedby con-
tract or otherwise. In Colorado, a similar
provision is applicable only to underground
mines and other underground workshops,
blast furnaces, smelters, and ore-reduc-
tion plants.

Generally, the work-hour provisions
are limited to laborers and employees
paid by the day. The California provision
specifically mentions "laborers or work-
men or mechanics," and the New Mexico
provision, by opinion of the attorney gen-
eral, applies only topersons employed and

‘Califorma, Idaho, Montana, New Mexico, New York, Ohio,
Oklahoma, and Utah
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paid by the day. The New York provision
applies only to laborers, workmen, or
mechanics in the employ of a contractor
engaged on a public work, and the Ohio
provision uses the specific term "work-
men, "'

Taxation

The constitutional provisions relating
to taxation in the 36 states havingthem are
quite voluminous, and we need not go into
them here.

Most of the provisions are general, in
that they are applicable to all functions of
government, including highways. There
are, however, a number which refer spe-
cifically to highway taxation. The general
provisions usually impose limits on the
amount of taxes that can be levied, while
the special ones, in some cases, permit
special imposts beyond the limits set for
general taxes. In the latter category are
special county-road taxes, special taxes
on vehicles or fuel, and in-lieu-of prop-
erty taxes,

Arkansas, Missouri, and Texas au-
thorize special county-road taxes, which
are in addition to the regular amount of
county tax permitted to be levied. In each
case a limit is put on the special road
tax authorized.

Indebtedness

Of the six states which do not have
constitutional provisions relating to in-
debtedness, five are in New England.

In the 42 states where such provisions
exist, they generally prescribe an over-
all debt limit which, as a rule, may not be
exceeded. Many require that the pro-
ceeds of borrowings shall be used only for
the purpose obtained. A few states, such
as Coloradoand Oregon, authorize highway
debt beyond the amount of the overall
limitation, while in other states debt is
permitted only for specified purposes, in-
cluding highways.

Altogether, seven states® are permitted
by specific authorization to float bond
issues for- highway purposes. Some of
these are permitted as exceptions to a
general state debt limit; others areal-
lowed without any reference to other in-
debteness provisions,

®Alabama, Colorado, Mame, Michigan, Minnesota, New York,
and West Virgima

Miscellaneous

Under the heading of miscellaneous
constitutional provisions, there are three
that we might mention.

Massachusetts provides that advertis-
g onpublic ways, inpublic places, and on
private property within public view may be
regulated and restricted by law.

In Alabama, Marshall County is au-
thorized to levy and collect a county priv-
ilege license tax on the sale or storing for
sale of motor fuel. The tax must be au-
thorized by a majority of the qualified
electors of the county voting in a refer-
endum, andthe proceeds must be used
exclusively for construction and mainte-
nance of hard-surface farm-to-market
roads in the county.

New York provides that the lands of
the state constituting the forestpreserve
as fixed by law shall be forever kept as
wild forest lands but that the state is
not thereby prevented from constructing,
completing, and maintaining any high-
way previously specifically authorized by
constitutional amendment.

HIGHWAY SYSTEM CLASSIFICATION

Probably no functional aspect of state
highway laws is commanding more wide-~
spread attention right now than system
classification, and until now little factual
legal material on it had ever been as-
sembled.

The dictionary defines a system as an
arrangement of elements, into a whole,
according to some principle. A system
by definition, then, is not a hit-or-miss
aggregation of items; rather, it is a
combination of parts classified on some
logical basis.

The nation's highway plant is made up
of a number of functional systems: pri-
mary state highway, secondary, county
road, urban street, and others. On por-
tions of these networks are superimposed
the federal-aid highway system, the Na-
tional System of Interstate Highways, and
others.

Let us consider the magnitude of some
of these systems. Nearly 90 percent of
the total road and street mileage of the
United States 1s in rural areas. Also, ap-
proximately 18 percent of the rural road
mileage is under state control. About 70



percent of local roads in rural areas are
under local control. ®

Ten percent of the total highway mileage
of the nation is in urban areas. Approxi-
mately 1 percent is under state control, and
9 percent under local control.

So when we speak of classification,
we're talking about the jurisdictional com-
ponents or systems of thisvast 3, 326, 000-
mile highway net of the United States. I
think most of us realize that proper clas-
sification is a vital first step toward de-
veloping realistic road improvement pro-
grams. Moreover, we know that most
states right now are faced with the prob-
lem of revamping their highway systems
in keeping with modern conditions and
traffic needs. Certainly in this endeavor
they should have the benefit of the best
possible laws on the subject.

Now, investigation of the legal side of
highway classification involves a three-
pronged analysis: (1) constitutional pro-
visions, (2) state statutes, and (3) judicial
decisions.

The constitutional provisions are con-
trolling, and everything else is subject to
them. State statutes spell out the details
of state and local authority. And court
decisions, where the matter has been
litigated, clarify andcrystallize the mean-
ing of the statutes, frequently imposing
restrictions or permissions not expressly
spelled out in the statutes.

Constitutional Provisions

The concept of a system of highways as
such, or the matter of classification
generally is mentioned in only a handful
of state constitutions. For example, the
Alabama constitution authorizes '"high-
ways" and "state trunk roads. ' California
provides fora "system of state highways, "
and aid for "any county highway. " Kansas
provides only for a "state system of high-
ways, ' but this has been construed to be
broad enough to authorize the classifica-
tion by the state of all highways in the
state and to provide for their construction
and maintenance either by the state or
by any of its political subdivisions, or by
any combination of them, as the state may
deem proper, ”
®Existing Rural and Urban Mileage 1n the Unmited States, Table

M-2, Issued October 1952, Bureau of Public Roads, U 8
Department of Commerce

"State ex rel Arn., Att. Gen. v. State Commisston of Reve-
nue and Taxation, et al, 181 Pac. (2d) 532 (1947).
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Louisiana, somewhat like Kansas, pro-
vides for a "general system of state high-
ways, " but other provisions distinguish be-
tween a "state system' and local systems.
The Michigan provision is broader than
most by its mention of the state, counties,
townships, and road districts as possible
highway-administrative agencies.

The Minnesota constitution creates a
"trunk highway system, '"to be constructed
andforever maintained by the state. Texas
provides that 'county" roads shall be
provided for by general laws. However,
it has been held that public roads within
the borders of a county are not its property,
but belong to the state, although title is
taken in the name of the county which is
charged with its construction and mainte-
nance,

The West Virginia constitution au-
thorizes the establishment of both county
roads and "a system of state roads,' the
latter to connect county seats. Wyoming
does not mention systems at all, but pro-
vides that "the legislature shall have the
power to provide for the construction and
improvement of public roads and highways
in whole or in part by the state, either
directly or by extending aid to counties.”

State Statutes

Committee staff carefully analyzed the
statutes of all the states, isolated every
provision bearing on highway system clas-
sification and summarized them in tabular
form. The following paragraphs will give
you an idea of how thoroughly this job is
being done.

Power to Designate. Study of these
laws reveals that a number of essential
elements or characteristics are common
to many of them. For example, one es-
sential concerns the agency responsible
for the designation of the state primary
system. We found, as shown on the map
(see Fig. 4) that in 24 states, the legisla-
tures have designated such systems. In 23
states it is the highway department that
has the authority to determine the system.
And in one statethe designation is made in
the state constitution.

Sometimes, restrictions are imposed
on the highway department's authority to
designate. Typical instances are found in
Texas, Virginia, and Wisconsin, where
the original svstems were selected by the
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highway departments and validated by the
legislatures.

The question may well be asked: Who
should have the power to designate a pri-
mary highway system in the state, the
legislature or the highway department?
Doubtless both arrangements have ad-
vantages and shortcomings.

Some may hold that the legislature

should designate the basic system, leav-
ing future changes to the highway depart-
ment. Others may feel that the task is a
technical engineering job and should be
left to technicians in the field. Still others
might be for a compromise, under which
the legislature would set up classification
criteria for the guidance and direction of
the highway department, leaving the actual

HIGHWAY SYSTEMS OF THE UNITED STATES
RURAL MILEAGE
Miles Percent
Under State Control:
State primary systems . ............. 367,00 11.0
State secondary systems............. 92,000 2.8
County roads under State control ....... 125,000 3.8
State parks, forests, reservations, ete. . .. 8,000 2
Total . .. .......c.cii i runn. 592,000 117.8
Under Local Control:
Countyroads ...........co0vun. 1,713,000 51,5
Town and townshiproads ............ 564,000 17.0
Otherlocalroads ................. 44,000 1.3
Total . .. .........ccv . 2,321,000 69.8
Under Federal Control:
National parks, forests, reservations, etc. . 74,000 2.2
Total rural mileage, .......... 2,987,000 89.8
URBAN MILEAGE
Miles Percent
~ Under State Control:
Urban extensions of state highway system .. 37,000 11
Under Local Control:
Citystreets . . . .......... e 302,000 9.1
Total urban mileage . .......... 339,000 10.2
TOTAL RURAL AND URBAN MILEAGE .... 3,326,000 100.0
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job of classifying to the department.

A great many challenging questions like
this, on fundamental issues, come into
focus when highway statutes are impar-
tially examined from the perspective of
the whole body of highway law in the 48
states, as is now being done for the first
time.

System Flexibility, Another important
statutory element concerns the power to
add to or modify the established state
primary system, or to delete sections of
it. Changes in land-use patterns, traffic
volumes, governmental activities and
other developments, including acts of God,
may make some flexibility in the system
highly desirable.

In five states®broad legislative au-
thority is given the state highway agencies
to add to, modify or delete portions of the
system asthe need arises; 25 states
permit additions, subject to designated
restrictions. In Michigan and Nebraska,
for example, the state highway department
is authorized to add mileage specified by
the legislature.

In Georgia, additional main traffic
facilities to complete an interconnecting
system may be designated where unusual
topographic conditions exist, or where
county- seat-to- county- seat routes in-
volve substantially greater distances; also
in order to serve important market points.
In Georgia, the highway commission may
revise the state highway system and make
additions to afford access incities, towns,
and state parks, to shorten direct lines of
travel, or to effect connections with inter-
state routes at the state lines.

Modification of the primary system,
once designated, is provided for in the
statutes of 21 states. And subject to
certain restrictions, portions of the ex-
isting system may be deletedin 17 states.
A statutory provision in Pennsylvania,
for example, authorizes the highway de-
partment to interchange highways between
the state and county systems.

In some instances the legislature re-
serves to itself the power to make additions
or deletions on the system. This is true
in 13 states as regards additions, and in
four states with respect to deletions.

As already pointed out,
ditions in the states are putting this matter
of system flexibility in a new light. Cities
are decentralizing, spilling over onto

®Arizona, Colorado, Kansas, Louisiana, and Maine.

changing con- '

their rural fringes. New industries are
springing up, business is spreading out,
agriculture is expanding — all generating
more and more traffic. Yet it is still
difficult, if not impossible, to provide
required facilities for the growing volume
of motor travel in some states, because
the necessary legal authority is ambiguous
or lacking altogether.

Assuming that statutory authority is
desirable where it is absent today, what
should be the character of such authority ?
Who should possess the responsibility —
the legislature or the state highway de-
partment? Or should both have a say, the
legislature laying down yardsticks and the
highway department applying them? Are
mileage limitations desirable in this field
of system classification? Can statutory
procedures for abandonments be sim-
plified? Should the vacating of highways to
lower units of government be distinguished,
legally, from abandonment, where a high-
way ceases to be used as such?

Designation of Routes in Municipalities.
Urban extensions of the state primary
system constitute vital links in a state
system of highways. Here, too, we find
that legislative authority to designate the
routes varies substantially from state to
state (see Fig. 4). In 11 states the leg-
islature has reserved to itself the au-
thority to designate the urban links of the
primary state system. In 29 other states,
the highway department has been granted
authority to do so; but in at least 11 of
these jurisdictions, the legislature qual-
ifies the authority in some respect., For
example, in Arizona the state highway
department can act, but the designation
is subject to agreement between the state
and the governing body of the affected
incorporated city or town. In Connecti-
cut, one qualification specifies that there
shall be one through route extending ap-
proximately north and south, and one
extending east and west. In New Hamp-
shire the state highway department can
take no action in cities and towns of 2,500
inhabitants or over.

In the remaining eight states, the
statutes are silent altogether about the
authority of state highway departments to
designate systems or routes in urban
areas.

As a rule, statutory provisions con-
cerning the authority of the state highway
department to act in cities are vague and
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any year

system

STATE LAWS WITH MILEAGE LIMITATIONS

Ilinois . . . . . 9,000 miles minimum; 11,000 maximum
Kansas .. . . .10,000 miles maximum
Mississippi. . . 8,600 miles maximum
North Dakota . . 7,700 miles maximum
Ohio. . . . . . . No more than 200 miles may be added in

South Carolina. . 10,000 miles maximum for primary

indefinite, and often are completely lack-
ing. There are some who believe that the
highway department ought to possess the
same authority with respect to the urban
links of the primary state system as it
does on the rural portions. Such pro-
ponents may find the present statutes re-
lating to this matter far from adequate.
Others may be of the opinion that highway-
department operations in urban areas
should be strictly limited, regardless of
system,

Which of these views ought to prevail
provides issues for lively debate. Per-
haps neither of the extremes indicated is

really the right answer anyway. It is
questions like this we want to throw open
for complete ventilation.

Mileage Limitations. A number of
state laws place on their primary systems
a maximum or minimum mileage limit
— both in the case of Illinois. The maxi-
mum for the six states shown in the box
ranges between 7,700 and 11,000 miles.
In Ohio, the statute stipulates that no more
than 200 miles may be added in any one
year. The 10,000-mile ceiling in Kansas
has a rather curious proviso: The total
mileage of each county is not to be less
than the sum of the north-to-south and

STATE STATUTES REQUIRING HIGHWAY DEPARTMENT

TO SHOW PRIMARY SYSTEM ON MAPS

Arizona Illinois North Dakota
Arkansas Maine Ohio
California Maryland South Dakota
Connecticut Massachusetts Vermont
Georgia Montana Virginia
Idaho North Carolina Wisconsin
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east-to-west diameters of the county.
Michigan also has a statutory limitation,
but it is tied in with the allocation of funds
by special formula.

Doubtless there are authorities who
believe that mileage limitation by statute
is the appropriate means of preventing
dispersion of limited road funds. Per-

the primary highway systems on official
maps.

Now we are all aware that such official
maps are usually prepared andpublished as
a matter of routine by all state highway
departments. Is there, then, some special
advantage in writing the requirement into
the statutes? Or is this just another ex-

A3

(1) connect county seats
(2) be the most direct

(3) be permanent

joining states

existing business
industry

agriculture

the common welfare

CRITERIA FOR SYSTEM SELECTION

Alabama statutes require primary system routes to:

(4) provide suitable connection with public routes inad-

(5) be chosen with due regard to the public welfare

Idaho statutes require primary system routes to:
(1) include a road to every county seat
(2) be selected with due consideration of the relative im-

portance of each highway to:

development of natural resources

present and projected traffic volumes

capacity of the people to finance improvements

haps it is the most-practical means of
control. ” Others may feel that some other
type of restrictive formula might provide
greater flexibility in system designation,
Certainly these are matters worth serious
thought,

Official Maps. Eighteen states require,
by law, that their highway department
maintain a public record of the routes of

ample of superfluous law? Is a statutory
requirement for maps essential as a means
whereby the highway department gives a
periodic accounting of the mileage and
locations of the highway system to the
people?

Criteria for System Selection. The
statutes” of some 20 states contain cri-
teria which must be followed in the desig-




nation of the highway system. Sometimes
more than one specification 1s found in a
singlelaw. Alabama isa good illustration.
The routes selected for the primary system
must: (1) connect county seats, (2) be the
most-direct one possible, (3) be permanent,
(4) be chosen with due regard for the public
welfare, and (5) provide suitable con-

Murph v Macon County {1929}

TO MARSHALLVILLE \46'S £ 845, 167 Ga 859

ROE FREDERICK’S
\PAGKING HOUSE

\\
N\,
\\
L)
\{o&
.
o
\
\\ WALKER GORNER
X
\LL
N&
o,
X
\,
\\
\,

N\,
\\

OLD DIXIE NO 49 ¥
FERRY GORNER X ™ /aATT WALKER ENDX E\

TO OGLETHORPE

OLD DIXIE NO 4

X
MURPH GORNER

Figure 5.

nection with public roads in adjoining
states.

The Idaho &pecifications require the
primary system routes to; (1) include a
road to every county seat and (2) be select-
ed with due consideration of the relative
importance of each highway to existing
business, industry, agriculture, the de-
velopment of natural resources, present
and future traffic volume, the common
welfare, and the capacity of the people of
the state to finance improvements.

Some specifications are quite precise,
the Indiana statute being a case in point.
Highways added tothe Indiana state system
must have an average daily traffic of at
least 200 vehicles, unless the highway con-
nects two existing state roads. Emphasis
in Maryland seems to be on financial
capacity. The statute requires that the
state system consist of improved roads
through all the counties of the state to an
extent that can reasonably be expected to
be constructed with available funds.

Less than half the states have yard-
sticks for system designation in their
statutes. Are such provisions unneces-
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sary, or do they provide useful guidance
for the highway department ?

If criteria for designating systems are
desirable, what should they be? If we
tried to extract the substantive elements
from the provisions of some 20 states
where they now exist, we probably could
assemble a list of at least 15 or 20 spec-
ifications. Maybe all of the items should
be in the provision, instead of only one or
two, as in the case of some states. Isn't
this another matter that deserves some
mature thought?

Judicial Decisions

We have now briefly touched upon high-
way-system classification with respect
to both constitutional and statutory pro-
visions. The pattern that emerges 1s not
complete, however, without a correspond-
ing analysis of the court cases which bear
on issues related to system classifica-
tion. Sometimes the letter of the law is
construed by the courts to be other than
what seems apparent. Sometimes the
strictness of a statutory provision is
tempered by a milder interpretation by the
judiciary, or vice versa.

Designation of Highway System

We have seen that a detailed descrip-
tion of the highway system is incorporated
into the statutes in some states, while in
others only a broad indication is given,
usually by defining the general direction of
the route through designation of its termini.

The system having been designated,
whether precisely or broadly, does it re-
main inflexible? One point of view on this
appears in a 1929 case in Arizona, where
the state's supreme court held that once a
legislative location of a highway is made,
such location is binding on all departments
of state government, and no one has the
right to change the route or select a dif-
ferent one because it would be better or
cheaper. But the court added: °

It 1s obvious the legislature intended to commuat
to the highway commission the power and duty
to locate the main arteries of the state, and to
that end endowed them with the powerto abandon,
change or add to any of the highways thereto-
fore existing. That these highways maght be
wisely and skillifully located, so as to tap the
different communities of the state and afford

*Rowland v. McBride (1929) 281 Pac 207, 35 Aniz. 511
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facilities for the greatest number of our citizens,
and also that such roads might be upon the most
available routes for permanence and ease of
travel, the commission was furmished with
ample means and skilled engineers of their own
choice. In other words, the object was to com-
mit the selection of routes and the building of
roads to engineering skill, supervised by an
impartial commission, rather than the hap-
hazard policy pursued theretofore through
promiscuous legislation.

A 1941 decision in Mississippi held that
where the legislature designates a route
by establishing the termini, the state
highway commission has the power to lo-
cate a state route between such points,
including power to eliminate curves,
shorten distances, and otherwise improve
the location. This could even include
establishing a new route by  departing
from the old route by as much as 8 to
12 milesfor any good reason inthe interest
of through traffic. *°

Criteria for System Location

There are a number of significant ground
rules which the courts have recognized in
legal contests concerning system and
route locations. As early as 1927, the
Georgia supreme court recognized that
the system must serve as large a terri-
tory as possible, and it must become the
main trunk line routes through the state.
As between two alternative routes that
would serve both these objectives equally
well, the route presenting the fewer top-
ographic and construction difficulties
should be the route to be selected, the
court said. **

About: the same time, the Illinois court
declared that safety, economy and con-
venience are factors to be considered in
the selection of routes on the state sys-
tem.'® Other elements that are entitled
to some consideration are: (1) that the
selected route should serve the state at
large, and not a particular locality, (2)
that the cost to the traveling public be
less, and (3) that the route be safe for
travel, *

Ywilkinson County v State Highway Commission (1941) 4 So.
(2d) 298, 191 Miss. 750

'Jackson v. State Highway Dept. (1927) 138 S.E 847, 164
Ga. 434

*mitt v. Dept. of Public Works & Bldgs. (1929) 168 N E.
337, 336 Il 306.

3wiley v. Dept. of Public Works & Bldgs. (1928) 161 N.E.
783, 330 Ill. 312.

A few years later, the judiciary of the
same state recognized other factors in
system designation: the relationship of
the road in question to other roads on the
state-wide system“; the expense of future
maintenance; future traffic; and the con-
venience of local residents as well as
transient traffic.!® There are decisions
in several other states to the same effect.

The question arises: When the law as
written permits the reasonable use of
discretion in matters of system location,
how far actually can the highway depart-
ment go in exercising it?

The citizens of Macon County, Georgia,
voted a bond issue for the express pur-
pose of improving the old Dixie Highway
No. 49, which was designated as a state-
aid route. Subsequently the route was
resurveyed and relocated by the county
commissioners with the approval of the
state highway department. The object, as
illustrated in Figure 5, was to eliminate
three dangerous, right-angle curves. But
the citizens of the county objected, as-
serting that the bond issue funds could not
be used on a relocated route.

The supreme court upheld the action of
the department and its authority to re-
survey and relocate, provided that there
was no material change in the general
direction and location other than those
dictated by the public interest in establish-
ing a route for use as the state highway
system and taking into consideration the
distance, cost of construction, topographic
and construction difficulties, and ex-
pense of maintenance.

The court heldalsothat since the voters
were presumed to have had knowledge of
the department's authority to resurvey and
relocate the route, the requirement that
the bond funds be used for Dixie Highway
No. 49 alone applied equally to the changed
route. °

In an Illinois case'?, the state legisla-
ture, through a road bond issue act, des1g-
nated a route by establishing its termini ~
between the communities of Christopher on
the southand Sesser on the north, as shown
in Figure 6. It was specified that the road

“N.8 &M.R. Co. v. Ill. C ce C
N.E. 177, 354 Ill. 58

Dept. of Public Works & Bldg. v. Pittman (1934) 189 N E
491, 355 TII. 482,

*Murph v. Macon County (1929), 146 S E. 845, 167 Ga. 859.

YFlatt v. Dept of Public Works and Buildings (1929), 187
N.E. 772, 335, Il. 558.

(1833) 188
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should afford reasonable connections with
intermediate towns.

The highway department proposed to
link Christopher and Sesser with a direct
route through new construction between

Points B and C. As you will observe, this
route would traverse the westernborder of
the town of Valier. However, the citizens
of that community sought to enjoin the pro-
posal, claiming that the route would not
give them reasonable connection. They
asked that thenew routebe located so as to
link with the existing road through Valier,
with new construction instead between
Points M and N.

It was established that while the route
urged by Valier would involve two railroad
crossings, that proposed by the highway
department would be free of them. The
court held that though the department may
not act arbitrarily in deviating from exist-
ing highways, it may do so in order to
eliminate dangerous conditions and to pro-
vide for safe operation of traffic. The
route proposed by the highway department
can be construed as fulfilling the require-
ment of reasonable connectionand justified
in the interests of public safety.

While the courts, in general, have been
liberal in their interpretation of the high-
way official's problem in locating highways,
they have been most strict on occasion.
For example, where a proposed state
highway was to run just inside the corporate
Iimits of a county seat and not through the
town as formerly, a North Carolina court
held this to be no connection with the town
as required by law, and stated that the
commission was without authority to adopt
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such route'®; and in a later case in Illinois,
it was held that in selecting a route for a
highway, the fact that one proposed route
has been the principal and accepted means
of travel between two points for 45 years
raised the presumption that it was a most-
direct and most-feasible route. **

Mileage Limitations

As mentioned earlier, eight states have
statutory mileage limitations on their high-
way systems. An example of adjudication
in thiIs area 18 a 1928 case in Georgia,
where the legislative limitation on the
state-aid system was a maximum of 6, 300
miles. The state highway department had,
at one time, resurveyed and relocated a
portion of this system. A complainant
contended in a court action for injunction
that the statutory limit had been exceeded.
The court granted the injunction, since the
actual mileage of the state-aid system al-
ready exceeded 6,300 miles. ™

Abandonment

Sometimes the state highway department
does not have statutory power to abandon a
section of roadunder some circumstances.
This is illustrated by an Oklahoma de-
cision.?* A portion of a route, formerly
a county road, was improved by the state
highway department to eliminate a curve.
Part of the curve abutted defendant's prem-
ises, and the state highway department, in
reconstructing the section of road, had de-
clared by resolution that the whole curve
abandoned as a state highway and specifi-
cally surrendered and released that por-
tion abutting defendant’s land.

Defendant then proceeded toplow up the
old road abutting his premises; and plain-
tiffs, who were served by this road, along
with others, sought an injunction against
such action by defendant. The defense
was based upon the theory that other routes
were available to the plaintiffs for access;
that the action of the highway commission
in constructing the new road, in close
proximity to the old one and serving the

“Town of Newton v. State Highway Commussion of North
Carolina (1926), 1338 E. 522, 192N C 1

*Weber v Dept. of Public Works & Bldgs. (1935), 195 N.E
427, 360 I11. 11.

®gtate Highway Department v Marks (1928) 1458 E 866
167 Ga. 397

" Hillsdale County v. Zorn (1939) 100 P. (2d) 436, 187 Okl 38.

same points, constituted an abandonment
of the old; and that this was also evident
from the resolution adopted by the depart-
ment.

The Oklahoma supreme court granted
the injunction, in the following language:*®

The statutes do not specifically authorize the
state highway commaission to vacate public roads.
That power 1s vested exclusively 1in the county
commissioners. The statutes pertaining to the
establishment and maintenance of highways re-
veal no legislative disposition to deprive the
county at once and for all time of its interest
1n a road when 1t 1s taken over by the state. It
1S true, whenthe roadis takenover by the state,
said road no longer remains a county highway.
But that does not mean that abandonment by the
state would vacate, 1pso facto, a highway for-
merly dedicated as a public road. In such
cases the road resumes 1its status as a county
road, and final abandonment lies wholly with the
local authorities. And final abandonment 1s
accomplhished only by vacating as provided by
law.

When the city council of Cottage Grove,
Oregon, objected to the previous council's
agreement with the state tobarricade street
intersections 1n order to create a con-
trolled-access highway through the city,
the court held that the city had no authority
to enter into such anagreement in the first
instance. It was pointed out thatthe power
granted to a municipality under its charter
to '"vacate" streets did not include the
power to barricade a street and close it to
public travel. Similarly, the jurisdiction
of the state highway commission over city
streets which were a partof the state high-
way system did not include the authority
to construct barricades at intersections to
prevent traffic from crossing the highway. 2

Intergovernmental Relationships

Litigation sometimes results when
several governmental agencies are involved
1n the construction and maintenance of a
highwayand their respective duties and re-
sponsibilities are not clearly set forth in
the statutes. Illegal action may be takep
under the mistaken belief that the authority
is implied. A case in point occurredin
Maine, where the highway commission
authorized the construction of a state-aid
highway on its own motion. ?*

“Hillsdale Co. etal v Zorn(1939), 100 P. (2d) 436, 187 Okl. 38.

®Cabell v. City of Cottage Grove (1943), 130 P. (2d) 1013,
170 Ore. 25€¢

* Rangeley Land Co. v. Farnsworth (1934), 174 A 43, 133 Me. 70.



The court declared the action unauth-
orized, pointing out that under the law the
nitiative action must come from interested
counties and municipalities; also, that it
was their responsibility to seek such aid
and submit such requests to the commission
for its approval.

In another case, in which 1t was claimed
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Conclusion

This presentation does not exhaust the
subject of system classificationfrom a legal
point of view by any means. Actually, we
have been talking only about classification
of the state primary system. Further re-
search will seek todevelop similar factual

OBJECTIVES OF COMMITTEE ON HIGHWAY LAWS

(1) Toassemble statelconstitutions and statutes, and analyze
them as they relateto all highway functions, such as system
classification, highway design, construction, land acquisi-

tion, maintenance, and others.

(2) With the background of facit so derived, to isolate im-
portant principles so that authorities throughout the country
may later, by review and discussion,

which are basic for adequate highway laws.

help to determine

that the State of Maine and the City of Ells-
worth werepartners in the constructionof a
highway, the court pointed out that, since
no statute expressly provided for such
partnership, it would require legislation in
clear terms to authorize such an unusual
relationship. *®

According to adecision ina Mississippi
case®, a state highway department has no
authority to enter into anagreement with a
county to maintain existing highways in-
definitely, even where the statute gives the
commission complete jurisdiction over
such roads and includes payment of all
costs of maintenance. The courts gener-
ally hold that if it were otherwise, there
would be 1inconsistency with the commis-
sion's power to relocate and abandon high-
ways, since suchaction would result in the
reversion of abandoned lands to the coun-
ties, thus terminating all jurisdiction,
control, and obligations of the commission
with respect to such roads.

28Grindell's Case (1927), 138 A 66, 126 Me. 287

Sowheeler v State Highway Commssion (1951), 55 So. (2d)
225, 212 Miss 606,

data on the underlying law bearing on the
selection of the other important systems—
secondary, county, urban, and so forth.

System classification is bound to com-
mand more and more attention throughout
the country in the days ahead. It is being
increasingly recognized that present high-
way systems are often unrealistic, cum-
bersome, and difficult to manage on an
efficient, businesslike basis. Modern
traffic requirements demand truly func-
tional systems. This means the develop-
ment of sound principles for selection.

A few progressive states and a number
of cities have already taken a long, hard
look at their basic policies on classifica-
tion. A broad-gauge study completed in
Maine last year listed the following as the
key factors in classification analysis, in
other words, criteria that should be taken
into account for every location: (1) traffic
considerations, (2) economic value, (3)
geographic service, (4) integration and
circulation, (5) topography, (6) service to
the national defense, and (7) present classi-
fication and improvement status.

This reflects the views of a single state.
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Eventually the Highway Research Board's
study will evolve a cross-section of the
views of all the states - the fundamental
principles as embraced in existing laws,
together with suggested refinements and
remedial improvements resulting from
general review by leaders in many fields
from coast to coast. And the reservoir of
factual legal information we hope to develop
will include not only system classification
but all the other vital phases of highway
law.

Thus, there will be available for the first
time reliable tools for measuring the ade-
quacy of highwaylaws. By the same token,

highway officials, legislators, bill drafters
and others will have ready at hand all the
basic principles which experience and the
best thinking of the nation have recognized
as essential for sound highway law in all
its phases.

The way will then be paved for attaining
adequate laws for the development and
operation of highways in every state, county,
and city. The ultimate result will be that
court actionon highway matters will finally
be reduced to a minimum and that, at long
last, the highway official can really get on
with the job of building the better highway
plant that everybody wants.

HRB: M- 225



