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Report of Committee on Land Acquisition and

Control of Highway Access and Adjacent Areas

DAVID R. LEVIN, Chairman
Deputy Director, Office of Right-of-Way and Location, U.S. Bureau of Public Roads

*THE COMMITTEE on Land Acquisition and Control of Highway Access and Adjacent
Areas continued through the year 1963 to give assistance to State highway departments
and other governmental agencies in providing information on new and improved methods
of land acquisition to the end that the highway program may be expeditiously and eco-
nomically carried out.

Previous annual reports of the committee have carried digests of appellate court
decisions handed down by State and Federal courts in which matters relating to condem-
nation of property for public purposes were at issue. Since the beginning of 1963 these
digests have been included in a new publication called the "Highway Research Board
News, " and therefore will not be further carried in the Land Acquisition Committee
report. These digests, however, still remain a valuable part of the committee's work
and continue to receive widespread recognition in various publications and house organs.

The committee's 1963 report was published in "Highway Research Record Number
8" which included the following papers: "Jurisdiction to Regulate Utilities on Highway
Right-of-Way," by James E. Thomson; "Impact of the Highway Program on Railroad
Property Rights," by Walter L. Young; ""Tenant Relocation and the Highway Program,"
by J. Allyn Preston; "Effect in Florida of Requiring Condemner to Pay Condemnee's
Entire Litigation Expense,' by Thomas C. Britton; "Highway Reservations and Land-
Use Controls Under the Police Power,' by Daniel R. Mandelker; '""Techniques of Land
Acquisition for Future Highway Needs, ' by G. Graham Waite; "Use of Official Map
Procedure to Reserve Land for Future Highways,'" by K. W. Bauer; and ""Research
into the Value of Landlocked Right-of-Way Parcels,' by Karl S. Albrink and Joseph
F. Cobbs. The last four papers were sponsored by the committee. The study by Mr,
Mandelker has received wide distribution including the BPR Regional and Division
Engineers.

For several years the committee has had a vitalinterestin the severance damage studies
that are being made in the States. Itis interesting tonote that atleast46 States have or are
now making such studies. A bank of approximately 1,200 cases have been processed, and the
data derived therefrom have beenused in responding to a number of requests. Ananalysisof |
these cases has alsobeen made and was presented at the HRB 43rd Annual Meeting,

A valuable addition to the vast and growing library of works dealing with all aspects
of highways is the publication of ""Control of Highway Access'" by Ross D. Netherton.
The book analyzes the framework of statutes, cases, and administrative law that has
grown up around the policy of controlling highway access. Here for the first time the
legal aspects of access control as they relate to the principles and practices of planning,
land acquisition, valuation, and land-use regulation are examined comprehensively.

The book traces the historical evolution of legal concepts of public and private property
as applied to highways, and presents hitherto unreported data regarding acquisition and
control of access rights. The traditionally hazy boundary between the realms of the
police power and eminent domain is examined. Also evaluated are the various aspects
of the law of nuisance, conveyancing, planning, zoning, and condemnation in connection
with highways.

The committee participated in "The Wisconsin Colloquium on Appraisal Research"
held at the University of Wisconsin, March 5 and 6, 1963. The Colloquium was pri-
marily a research planning conference for an interchange of views among a small in-
vited group of real estate appraisers, mortgage lenders, Government officials, and

professors.
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The committee also cooperated with the U. S. Bureau of Public Roads in the pro-
duction of a comprehensive annotated bibliography on right-of-way.

The committee will continue to provide assistance wherever possible in the right-of-
way field, and to provide case information by the issuance of memoranda through the
Highway Research Board News.

The year's highlight of committee activities was the open meeting sponsored by the
committee at the HRB 43rd Annual Meeting. The five excellent papers presented dealt
with right-of-way management techniques and with the many problems in highway
condemnation.

The first paper, entitled "The Application of the Critical Path Method to a Highway
Right-of-Way Operation, " was prepared jointly by Ralph C. Bordley of the Office of
Right-of-Way and Location, U. S. Bureau of Public Roads, and Richard C. Tennent of
the same Bureau's Office of Research and Development. It is a report on an investiga-
tion of the feasibility of using this modern management tool for land acquisition activi-
ties. It presents a brief background of the use of CPM in this field and describes the
development of a standard or prototype network to be used as a pattern for individual
networks for the right-of-way operations in the individual States. The general pattern
of the network is applicable to the operations of all of the States although revisions
will be necessary to conform to legal requirements and procedures of each individual
State,

To determine recent trends in highway condemnation cases a few years ago the U. S,
Bureau of Public Roads entered into a contract with the University of Wisconsin. A
paper, entitled "Recent Trends in Highway Condemnation Law,' presented by Orrin L.
Helstad, Associate Professor of Law at the University of Wisconsin is based primarily
on information gathered in the aforementioned study for the period 1946-1961. The
discussion of trends is divided among three major areas of condemnation law: (a) the
right of the condemner to condemn; (b) the right of the owner to receive just compensa-
tion; and (c) condemnation procedure. Two general trends appear to emerge: (1) a
tendency to look with favor upon the right of the condemner to condemn and to acquire
quick possession of the property so that construction may proceed without delay; and
(2) a gradual trend toward expanding the scope of the landowner's right to receive
compensation.

A review of inverse condemnation problems to focus on the relationships between
tort and inverse causes of action was presented in a paper by Daniel R. Mandelker,
Professor of Law, Washington University, St. Louis, Missouri. Inverse condemnation
has brought concern to many lawyers in State highway agencies because of the role it

S T S, B e I ey

plays in identifying new interests for which compensation is payable in condemnation
law. Claims and interests of all kinds which were not compensated in an original con-
demnation action, or where no direct taking was involved, are likely to be adjudicated
in an inverse condemnation suit. In such suits, the litigants press for compensation
for a wide variety of claims, arising out of loss of view, loss of access, and damage
from noise, dust, and fumes. The more conventional water damage cases are also
common. Even more threatening, the inverse condemnation action is usedincreasingly
as a dodge around sovereign immunity, and highway agencies face a growing number
of lawsuits in which inverse condemnation is used to secure damages for what would
usually be considered an ordinary tort.

Leonard I. Lindas, Chief Counsel, Oregon State Highway Department, presented
an "Analysis and Evaluation of Oregon Condemnation Cases.'" His study dealt with the
period from July 1955 to June 30, 1963, in which the Oregon trial staff prosecuted 635
condemnation actions. It was concluded that charting the trials of cases from a per-
centage of increase basis does not necessarily give a true picture of trends in jury
verdicts. However, one trend appears to stand out, and that is that since 1960 in
Oregon's one large metropolitan area—Portland—the highway department has fared
better in condemnation trials than in rural areas. Mr. Lindas attributes this to the
demonstrated fact that where portions of the Interstate System have been completed,
property values have not decreased, but, in fact have increased.

At this session Sidney Goldstein, Chief of the Economic Research Division, Office
of Research and Development, U. S. Bureau of Public Roads presented a paper, entitled



"The Discovery Process in Highway Land Acquisition, " in which he seeks to evaluate
the fundamental nature of the discovery process in litigation and its significance in the
land acquisition process for both parties. Implications drawn from this evaluation can
serve as a basis for legal counsel and right-of-way personnel in State highway depart-
ments and at other levels of government to develop adequate procedures to: (a) counter
the inordinate use of discovery rules against State highway departments and the Federal
Government in eminent domain cases, and (b) encourage its use where relevant to a
determination of fair compensation for the property owner. With approximately ten
percent of highway land acquisitions culminating in trial, this process becomes of vital
importance. Mr. Goldstein was given assistance on the paper by James C. Rice, and
William J. Lavelle, both of the U. S. Bureau of Public Roads.

LEGISLATION 1963

The State acquisition methods for acquiring the millions of parcels required for the
highway program have been greatly improved in recent years. It has become obvious,
however, that further improvement is necessary if, for example, the right-of-way for
the Interstate System is to be acquired in time so that construction of the 41, 000-mi
system can be completed by the 1972 deadline. During the year a number of States
enacted legislation aimed at improving their acquisition processes. A resume of this
legislation follows:

Land Acquisition

Hawaii legislation authorizes the sale of unneeded public lands, classifies highways,
and provides for the disposition of abandoned public highways.

A new eminent domain law was enacted in Maryland. This is a comprehensive law
and provides, among other things, for immediate possession, special benefits, highest
and best use, time of valuation, time of taking, nature of interest, right of entry, and
abandonment. An interesting innovation on the date of taking is that it permits devia-
tions backwards or forwards in time if the influence of the highway improvement on the
value of the property being taken would be eliminated by so doing.

Connecticut legislation authorizes entry upon private property for highway purposes
and provides further that upon refusal of entry for borings, soundings or other tests
the courts, upon petition, may authorize entry or specify conditions whereby such entry
may be authorized.

Georgia shifted the power of eminent domain from the State Highway Board to the
State Highway Department.

The Kansas Legislature enacted a law declaring it to be the public policy of the State
to acquire real property and rights therein well in advance of highway construction,
thereby eliminating costly details in construction, reducing hardship to property owners,
and eliminating economic waste occasioned by improvement of such property immedi-
ately prior to its acquisition for highway uses.

Minnesota authorized the Commissioner of Highways to acquire lands needed for
relocation of railroad tracks, and to exchange such lands or other lands owned in fee
by the State for trunk highway purposes but not needed therefor, for lands owned by a
railroad company and needed for highway purposes.

Montana approved legislation to require the State highway department to prepare and
file a plat in accordance with the provisions of Sec. 11-614 whenever a parcel of land
taken for highway use is less than the U. S. legal subdivision of ten acres, or is irre-
gularly shaped so as to require a survey.

A Nevada law provides that taxes levied on real property which is acquired by the
State for highway purposes shall be abated ratably for the portion of the fiscal year
such real property is owned by the State.

New Jersey authorized the State Highway Commissioner, in addition to the powers
now vested in him to acquire lands, to enter into cooperative aggrements with housing
authorities or redevelopment agencies for acquisition and clearance of property and
the equitable sharing of costs. Where consequential damages would result to the owners
of remaining property, the Commissioner may acquire such remaining property and
transfer it to the authority or agency.



Oklahoma amended their property acquisition law to authorize the Department of
Highways, in acquisition of land, to take into consideration present and probable future
needs. The measure sets up a procedure whereby upon payment of a sum into courtthe
highway department may take immediate possession of the property in condemnation
proceedings. Further procedures are set forth for appeal, etc. Another law provides
for the sale of lands no longer needed for highway purposes.

A Rhode Island resolution created an investigative study commission to determine
if State citizens were receiving fair market value for their property when taken under
eminent domain.

South Carolina legislation gave the Department of Highways the power to condemn
the fee title in land.

South Dakota legislation provides that the State Highway Commission may take im-
mediate possession of property needed for highway purposes upon payment into court
of the estimated just compensation for the land being taken. Another South Dakota law
provides that where real property is voluntarily relinquished to the State Highway Com-
mission under an agreement whereby the damages are determined subsequent to the
taking, interest at the rate of six percent shall accrue from the date of the agreement.

Both Utah and Connecticut recodified their highway laws.

West Virginia revised its eminent domain law and provided for immediate possession
of property needed for highway purposes upon payment into court of the fair market value.

Outdoor Advertising

The Federal-Aid Highway Amendments Act of 1963 provided a two-year extension
from July 1, 1963 to July 1, 1965, for States to enter into agreements with the Secre-
tary of Commerce for the control of outdoor advertising along the Interstate System.
Twenty States' have already entered into agreements in order to qualify for the one-
half of one percent bonus, and this amendment affords the remaining states additional
time to take advantage of the bonus if they so desire. Five States (Kentucky, Maine,
New Hampshire, New York and Virginia) have received initial bonus payments for con-
trolling outdoor advertising along the Interstate System in accordance with the current
standards.

New Jersey and Rhode Island approved new billboard control laws in 1963 making
them eligible for the Federal bonus. Maine, Nebraska and New Hampshire enacted
laws providing that billboard restriction along the Interstate System will not apply to
commercial or industrial zones. Another new law in Nebraska provides for the re-
moval of advertising devices which interfere with the operation of motor vehicles.
Oregon transferred all functions relating to licensing permits and enforcement of the
State billboard law to the State Highway Commission and State Highway Engineer.

A resolution adopted in Michigan creates a three-member legislative committee to
study roadside advertising. New York continued their Joint Legislative Committee on
Commerce and Economic Development investigation of all aspects of outdoor advertis-
ing. A resolution adopted in Tenessee provides for a study by the Legislative Council
Committee to determine whether the State should regulate outdoor advertising on all
State highways. Billboard control legislation was considered in almost every State
that had not already approved such measures.

Public Utilities

Maryland, Nevada, Tennessee and West Virginia enacted laws permitting reimburse-
ment of public utilities for the cost of utility facility relocation made necessary by
highway construction.

The new Maryland law authorizes the State to pay costs of relocating the facilities
of publicly owned utilities when necessitated by construction, reconstruction or improve-
ment of the Interstate System when Federal reimbursement is available under the pro-

! Connecticut, Delaware, Hawaii, Kentucky, Maine, Maryland, Nebraska, New Hampshire, New
Jersey, New York, North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, Vermont,
Virginia, Washington, West Virginia and Wisconsin.
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visions of the Federal-Aid Highway Act of 1956 as amended. In Nevada, Tennessee and
West Virginia, the legislation authorized the State to pay relocation costs of privately
and publicly owned utilities where such facilities are located on the Interstate System,
provided such costs are reimbursable from Federal funds.

New legislation in Minnesota permits the State Highway Commissioner to agree to
lump sum payments for relocation of utility facilities, based on estimated relocation
costs, where the sum so agreed upon does not exceed $2,500. Texas declared such
costs to be an expense of right-of-way acquisition.

Relocation Assistance and Removal Costs

At least 12 States (Hawaii, Massachusetts, Minnesota, Nevada, New Jersey, Ohio,
Oregon, Rhode Island, South Dakota, Utah, Vermont, and West Virginia) approved
legislation authorizing relocation payments of not more than $200 for families or in-
dividuals, and not more than $3, 000 for businesses or nonprofit orgainzations, required
to move because of highway construction. The new laws in Oregon and West Virginia
also stipulate that persons required to move shall receive advisory assistance from the
State infinding new locations. New York and North Dakota approved amendments to pre-
viously passed tenant relocation laws. Twenty States are now paying such moving costs?

Controlled Access

The Colorado freeway law was amended to make it permissive rather than mandatory
that access be provided between severed portions of property held under one ownership
at least once within one mile if the landowner demands such crossing., It permits com-
pensating the landowner in lieu of such crossing. Further amendments provide that no
private right of access shall accrue to property abutting any freeway established on a
new location, except at such points as may be authorized.

Connecticut amended its limited-access highway law to provide a penalty for entering
such highway at any place other than a highway intersection or other designated point.

Anamendment to the Iowa controlled-access law provides that no access rights to
any highway shall accrue by adverse possession or prescriptive right, nor shall any
action heretofore or hereafter taken by any authority from the basis for any such claim,

Montana amended its control of access law to provide additional definitions; includes
in term "controlled-access highway' those ""portions of throughways and roads, streets
and highways within a throughway intersection area."'" Other sections of the law were
also amended.

Oklahoma extended the provisions of the limited-access highway law, except special
assessment provisions, to all cities having a population of 3,000 or more (rather than
5,000 or more).

Amendments to the Washington limited-access highway law provide that it shall
apply to counties as well as to cities and towns.

2Connecticut, Hawaii, Maryland, Massachusetts, Minnesota, Nebraska, Nevada, New Jersey,
New York, North Dakota, Ohio, Oklahoma, Oregon, Rhode Island, South Dakota, Tennessee,
Utah, Vermont, West Virginia, and Wisconsin.



Application of Critical Path Method to a
Highway Right-of-Way Operation

RALPH C. BORDLEY and RICHARD C. TENNENT
Respectively, Office of Right-of-Way and Location, and Office of Research and
Development, U. S. Bureau of Public Roads

®IN CONSTRUCTION of the Interstate System it is anticipated that more than 750, 000
individual parcels of land will have been acquired by 1972. In addition, approximately
1,500, 000 parcels will have been acquired for the ABC system of highways by the same
date. The enormous workload has forced a number of State highway departments to
take another look at their methods of operation, because experience has shown that some
of them would not be able to meet their acquisition schedules without considerable im-
provement in their efficiency.

With this needfor anacceleration in the acquisition process in mind, several of the
States began experimenting with the Critical Path Method (CPM), a management infor-
mation and control tool that has been successfully applied in many fields, as a possible
solution of their right-of-way acquisition problem. The results of these experiments
have been reported to the Washington Office of the U. S. Bureau of Public Roads by
Division Right-of-Way Officers.

Following the establishment of the Office of Right-of-Way and Location, this Office
reviewed these reports to determine if the Bureau could aid the States in the Applica-
tion of the CPM to right-of-way activities. Observations indicated a need for the devel-
opment of a CPM network for right-of-way acquisition procedures. In seeking todevelop
such a network, the Office of Right-of-Way and Location requested the Electronic Devel-
opment Division of the Office of Research and Development to provide the needed tech-
nical assistance. That request resulted in the study described in this paper.

The study was not a research project in the true sense. It was an investigation of
the feasibility of applying an accepted management method that has been successful in
many fields, to a specific area of highway development (i.e., right-of-way acquisition).

As a background of the study, several basic thoughts were recognized at the outset:

1. The techniques and control used by many types of management systems are not
readily adaptable to the right-of-way function.

2. Any proposed CPM network aimed at improving administration of the highway
right-of-way program should be balanced against the requirements of the program,

3. Any CPM network initially developed for this purpose should be tested in a work-
ing situation to determine its general applicability to the right-of-way function.

4. Any CPM network found generally applicable to the right-of-way function should
be retested in each situation being studied and modified to meet the requirements of
that specific situation. The requirements we are concerned with here include such
matters as the statutory requirements for eminent domain proceeding, as well as orga-
nizational policies, procedures, and personnel capabilities. Hence, the management
principles, methods, and techniques that are used in the Critical Path Method must be
tailored to fit these requirements as they exist in a specific organization. This tailor-
ing process requires adjustments to both the management method and the organization
to obtaina perfect fit; the objective being the satisfaction of the needs of the organization.

As further background, it was recognized that in the right-of-way field many State
highway departments have four general needs which require satisfaction, as follows:

Paper sponsored by Committee on Land Acquisition and Control of Highway Access and
Adjacent Areas.
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1. The need for a better understanding of the right-of-way operation by other divi-
sions of the highway department.

2. The need for improved communications and coordination between the right-of-
way division and other divisions of the organization.

3. The need for a clearer understanding of its own operation by the personnel of the
right-of-way division.

4., The need for a systematic method of project control within each right-of-way
division,

One of the first points which must be understood by all persons concerned with, or
affected by, highway right-of-way acquisition is the nature of the acquisition process.
To the novice, the acquisition of 100 parcels of real estate for a single highway project
may appear as a single undertaking. However, the experienced hand recognizes it as
much more than that. To him each parcel of land is a separate job, and 100 parcels
mean 100 separate and distinct jobs which often have very little similarity to each other.
The methods and procedures required for one of these jobs may be very different from
the methods and procedures applicable to any of the others. Also, each individual job
may require ten or more tasks. Hence, the supervision of some 1,000 or more indi-
vidual, though essential, tasks is a very complex assignment. In fact, it is so complex
that it cannot be effectively controlled by a simple ""check off'" procedure. Such control
requires a management tool specifically designed for this purpose. The CPM is a man-
agement system that can be adapted to this task.

The CPM provides three things: first, a plan for the project in the form of a network;
next, a schedule for the plan in the form of time estimates for each activity and calen-
dar dates for completion of all activities; and finally, a control device to measure ac-
tual performance against schedule performance in the form of periodic reports. Man-
agement is permitted to concentrate its efforts on the problem areas that develop; that
is, to operate under the "exception principle." According to this management concept,
frequently recurring decisions should be reduced to routine, thereby leaving the man-
ager free to concentrate on more important or exceptionally complex issues. The rou-
tine aspects of control under CPM are delegated to the plan, the schedule, and the com-
puter. The electronic computer is also assigned the task of simulating various cor-
rective actions. However, important decisions, such as the selection of the best cor-
rective action for each problem situation, are left for management to decide.

As knowledge of CPM increased, it became obvious that a test application to a right-
of-way acquisition project was clearly warranted. Such an application was made in the
summer of 1963 when a model of a CPM right-of-way network was applied to the policies
and procedures of a State highway right-of-way organization.

This application was broken into five major activities:

1. Development of a standard right-of-way CPM network by U. S. Bureau of Public
Roads personnel.

2. Review of a State highway department's right-of-way operations in relation to
the CPM network.

3. Discussion of the network and the State's right-of-way operations with the State
highway department right-of-way personnel.

4, Initial revision of the network and its submission to the State highway department
for review testing and comments.

5. Final revision of the network and the preparation of a report.

A standard CPM right-of-way network was developed through the use of the standard
CPM techniques, namely, planning and scheduling of the activities involved.

In the planning phase, a preliminary list was made of all the activities necessary for
the successful completion of a highway project. These ranged from the Right-of-Way
Estimates for Alternate Location to the Certification of Right-of-Way for the Plans,
Specifications and Estimates. To provide a complete picture of how engineering per-
sonnel and right-of-way personnel must work hand in hand, the major functions of engi-
neering were also included in the preliminary list.




The preliminary list of activities was reviewed for errors or omissions and revi-
sions were made where necessary. Next, a "follows what" column was developed from
this list. In this step, each activity on the list was reviewed and its dependency onother
listed activities was determined. This required a rearrangement in the chronological
order of occurrence. Upon completion of the "follows what'" column, an arrow diagram
was drawn. It included all of the activities on the list in the chronological order of their
occurrence. This diagram became the first draft of the preliminary CPM network,

During the review of the preliminary network, it was discovered that the activities
of appraisal, review appraisal, recommendations of values and negotiations had been
depicted incorrectly. The true relationship between these activities in the handling of
numerous parcels is very difficult to show on a network. The diagram worked logically
for a small number of parcels on a project but broke down for a larger number of parcels,

Many different methods of planning these activities were depicted in alternative arrow
diagrams. Eventually, it became apparent that the activities of appraisal, review ap-
praisal, recommended values and negotiations would have to broken down by some iden-
tifiable type of parcels. The groupings adopted for this purpose were "Total Takes, "
"Partial Takes With Improvements,' and ""Partial Takes Without Improvements.' With
this problem resolved, an arrow diagram was designed for use as a prototype or '"Stand-
ard" network.

On completion of the standard network, an input data form was developed. These
data forms serve several purposes. For example, when a project is assigned to a
supervisor, the standard form may be used as a checklist. In the development of a
work schedule, the time estimates for the various activities may be inserted in the
proper lines. If there are any activities that the supervisor feels are not needed for
his project, a time estimate of zero is assigned to them. He then submits the data form
with the time estimates to the computer section, where CPM calculations and calendar
dates are made. The calendar-dated report produced by the computer provides the
supervisor with the expected completion date of his right-of-way operations. If this
date is not satisfactory, the supervisor must analyze the activities on the critical path
and decide which may be completed in less time. Additional computer runs may be
made until the desired completion date is obtained, or until it is decided to extend that
date into the future.

The scheduling phase of this study was used, not to apply time estimates for a speci-
fic project, but to use time estimates to determine which activities would be on the
critical path. The critical activities were reviewed and analyzed to determine whether
there were any activities that could be removed from the critical path. By revising
certain portions of the arrow diagrams and applying the time estimates, the number of
critical activities were reduced to a minimum,

The completion of the initial phase of this investigation presented sufficient evidence
of adaptability of CPM to justify the conclusion of the study. The available information
on the experiences of the various States with CPM was reviewed, and the Minnesota
Department of Highways was selected as the State with CPM experience that was typical
of most State highway departments. Its network was reviewed and comments were noted
in preparation for discussion with officials of that Department.

A two-day discussion was held with the personnel of the Minnesota Right-of-Way
Division and the prototype network was presented to them. The various ways of depict-
ing certain areas of concern were discussed and consideration was given to the Minnesota
network diagram of right-of-way operation. At the end of the conference, agreement
was reached on the revisions necessary to reflect the actual operating conditions in the
State on the prototype network. It was agreed that an arrow diagram of the State's
right-of-way operations and a revised prototype network would be submitted to the
State for review and additional comments.

In the development of an arrow diagram for the State's operations and the prototype
network, many areas of interest were found. When the network and the documentation
were submitted, a list of suggestions on situations revealed by the CPM analysis was
also presented for the consideration of the State's right-of-way personnel.

The comments of the State on the prototype network were received and are being in-
corporated in a finished prototype network of right-of-way operations (Appendix).
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There is little question in the minds of the Minnesota right-of-way people that CPM
is the best and most systematic method of project control thus far developed, and that
its application to their operation will result in a substantial improvement in the com-
munciations and coordination between the various divisions.

The personnel of that Division have found that the time expended on the development
of the CPM network has been highly beneficial in that it has brought about a critical
analysis of the procedures involved in the preacquisition and acquisition phases of their
work. They have found that this critical review has resulted in a substantial saving in
time as well as streamlining the entire operation. As an illustration of this point, a
30-day time saving has been effected by a reduction in one operational step.

As this study is reviewed in perspective, it is noted that at least 18 States are using
CPM in the three preconstruction operations of Design, Right-of-Way, and P. S. and
E. preparation. For their benefit, and for the benefit of others who are seeking im-
provement of their right-of-way acquisition programs, the following observations are
made:

1. CPM Techniques can be adapted to a highway right-of-way operation: Because
of the numerous parcels contained in every right-of-way project, the planning and
scheduling phases must be considered from different points of view. In the planning
phase, the project must be considered with respect to the individual parcels; that is,
the network indicates the path that each individual parcel will have to follow. In the
scheduling phase the parcels must be considered as groups and the time estimates
must be based on the starting time of the first parcel in the group and the finishing
time of the last parcel in the group. It is, or course, necessary to estimate the num-
ber of parcels that will follow each path in addition to estimating the time required for
each activity, but the reporting and ""look ahead" features of CPM provide a better
means of controlling these variables than with other available management tools.

2. The CPM network planning promotes increased understanding on the part of
right-of-way personnel as to the nature of their responsibilities because it depicts the
right-of-way operation in greater detail and with more accuracy than is possible with
any other management method.

3. The CPM network strengthens the coordination of effort within the right-of-way
division and, more particularly, between it and other coordinate divisions of a State
highway department because it graphically illustrates the complexity of the right-of-
way processes, and clearly identifies the restraints imposed upon that process by
operation in other divisions of the State highway department. In this regard, the arrows
on the network diagram that connect events occurring in separate sections of the State
highway department identify and automatically establish appropriate channels of com-
munication. When the activities on a network path transfer from one operational sec-
tion to another, the attention of three separate supervisors is focused on one activity.
First, the supervisor of the section in which the activity occurs monitors the perfor-
mance for the completion date. Next, the supervisor of the section in which the ter-
minating event occurs monitors for the starting date of his next activity. Third, and
at another organizational level, a top management supervisor monitors the scheduled
completion to insure that the transition occurs on time. Furthermore, the several
layers of supervision that exercise control at all transition points must maintain com-
munications with each other to provide for any adjustments in schedule which may be-
come necessary.

4. A standard or prototype network can be developed so as to contain all of the activ-
ities normally required on about 90 percent of the right-of-way projects. In the other
ten percent of the projects (i.e., those which contain special or unusual properties or
activities) the standard network is useful as a guide or may be specifically modified for
a particular project.

5. An interested State can use a network previously developed elsewhere as a frame-
work or skeleton for the construction of its own right-of-way plan. Where such a plan
is being developed, the separation of the parcels into like groups (i.e., Entire Takings,
Partial Takings, Takings of Improved Property, etc.) can facilitate the concentration
of supervision and control on the parcel group which will contain the greatest problem
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areas. The problems encountered in right-of-way projects controlled by CPM will
continually disclose needed revisions or modifications in the network plan or the divi-
sion procedures until the operation is refined into its most efficient pattern.

6. The CPM can remove existing bottlenecks. Such bottlenecks are found to exist
usually because the operation, as a unit, had never previously been subjected to a cri-
tical analysis. Since the development of the CPM network requires a very close study
of each activity and its relationship to the other activities, the study generally produces
two immediate results: first, an improvement in the operating procedures, and second,
a better knowledge of the operation by the men who direct or perform the activities.
The network spotlights illogical arrangements, as well as the relationship and inter-
dependency of the various activities. The schedule can reveal time estimates that are
out of proportion to the size and complexity of an activity. The periodic reports of the
computer can reveal activities on the critical path that can be made noncritical by re-
arranging the network. Exposure of these weak points by a critical analysis of the
project network works toward improving the operating procedures.

7. Some of the CPM networks developed by State highway department personnel
indicated a need for additional training in CPM techniques. However, later revisions
of these same networks have shown that some of this needed education is being accom-
plished through "'trial and error' and self-education rather than through a more formal
type of training program.

Although CPM is still in the embryonic stage in the right-of-way field, it is going
to become increasingly effective as more and more applications are developed and in-
stituted. At present, several groups are engaged in the development of Multi-Project
Scheduling for highway programs with a view toward the scheduling of all right-of-way
projects at the same time. Such a schedule would indicate when, where, and how the
necessary resources of manpower and funds should be allocated to meet the scheduled
starting and completion dates. When Multi-Project Scheduling becomes possible and a
management system for reporting and control is perfected, the Right-of-Way Admini-
strator will be relieved of many of his most pressing problems.

With the progress already made by a number of the State hichway departments in
the application of CPM to right-of-way activities, other State highway departments
may wish to study its feasibility for their own operation. The standard network (Ap-
pendix) may provide a starting point for such a study. Other States that are already
using CPM may wish to review this network for clues to possible revisions that will
improve their own operations. The adaptation of CPM and the early states of its ap-
plication require a constant critical analysis and revision of the network and of the
operational procedures to perfect the acquisition process. The highest possible stage
of perfection in the acquisition process is the goal that the State highway departments
must strive for if they are to complete their Interstate Highway Program within avail-
able time limits.

The Electronic Development Division, Office of Research and Development, U. S.
Bureau of Public Roads has prepared manual A-4, "Critical Path Method Reports, "
which presents computer programs that will perform all the necessary calculations
and calendar dating. The manual is available on request. In addition, on request of
any State highway department, the Bureau can provide some assistance in the adapta-
tion of the standard network to the procedures of an individual State or in the develop-
ment of a network based on the procedures of a State where the standard network is
inapplicable.

Appendix
EXPLANATION OF THE STANDARD RIGHT-OF-WAY NETWORK

The "standard" right-of-way network was prepared to indicate a pattern for the
development of a CPM network for a State right-of-way acquisition project. It was
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therefore necessary to confine the activities to very broad areas and to include only
those activities that will appear in the procedures of the majority of the States (see
Figs. 1 and 2).

It is believed that the general pattern indicated by this network will be applicable to
all of the States although revisions will be necessary to conform to the procedures of
each individual State. The activities, as shown, are generally at the earliestpoint at
which the information necessary for their performance is available. It is suggested
that these early starting points be given serious consideration, and if possible, a trial,
before changing the sequences even though it may mean a change in the existing State
acquisition procedure.

The division of the real estate parcels into the separate categories of "'Total Takings, "
"Improved Properties,' and "Unimproved Properties' is recommended to provide for
the earliest possible starting of the acquisition operation, a degree of balance in the
workload of the operation, and the closest possible control of the operation in the prob-
lem areas. The separation of the appraisal process into ""Before' and "After" Apprais-
als is suggested to provide for the earliest possible start on the appraisals; a balance
in the appraisal workload; and to allow the appraisers to become familiar with the eco-
nomic and comparable sales data, the unit land values that are applicable, and the value
of all of the properties on the project before they consider the "After Value" (and Dam-
ages) of the individual parcels. It is believed that a more uniform set of "fair market
values' for the acquisition of the required rights-of-way will be arrived at in this man-
ner. This suggested separation should not be considered as requiring the use of dif-
ferent appraisers for the '""Before' and the "After'" appraisals. The "Before'" and the
"After" appraisals will be made by the same appraiser; however, it is suggested that
he complete all of the "Before' appraisals that are assigned to him on a project before
he starts on the "After" appraisals.

The activity "Assign After Appraisals' refers to the assignment or the distribution
of information relating to the effect that the proposed construction will have on the in-
dividual parcels, rather than an assignment to make an appraisal of the "After Value"
of the property. The assignment to appraise is considered to have been made when the
individual parcels were distributed among the appraisal force for the "Before' appraisal.

It is not necessary, and probably not advisable, to restrict the individual appraisers
to one parcel category, such as "Improved Properties,' in the assignment of appraisals;
however, the progress reports will have to be made by separate parcel categories. The
assignment of information for the "After" appraisals by the project supervisor should
include a priority rating by parcel categories so that each individual appraiser will per-
form his work in coordination with the other members of the appraisal staff.

If it is inadvisable to break the appraisal operation into "Before' and "After' ap-
praisals, the activities labeled "Before' may be used for "Total Takings'" and the com-
plete partial taking appraisals will follow the paths labeled "After Appraisals," or all
of the appraisal activities may follow the paths labeled ""After Appraisals."

The Additional Titles, Appraisals, and Affected Improvements that are referred to
in the network, beginning at Event 50, are those properties and improvements that are
included within the final right-of-way lines that were not included within the right-of-
way lines on the preliminary plans; that is the plans prepared by laying out a standard
right-of-way width from the centerline of the selected route location (for example,
right-of-way lines laid out 150 ft on either side of the centerline of the selected route
of ahighway that has a standard right-of-way width of 300 ft). These additionally affected
properties will generally be few in number and their inclusion within the right-of-way
lines will be caused by the need for additional right-of-way for slopes, drainage, inter-
changes, service roads, stream changes, sight easements, etc. In the majority of the
cases, these additional right-of-way requirements will fall within properties that were
included within the right-of-way lines on the preliminary plans.

The Negotiation activity was broken into "Initial Negotiations' and ""Final Negotia-
tions of Remaining Properties' for the purposes of conforming to CPM techniques as
closely as possible, reducing the number of parcels that require the supervisor's at-
tention and providing the supervisor with a tighter system of reports and control. The
activity labeled "Initial Negotiations' will generally include the assignment of parcels
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to the negotiators, the opening of negotiations with the property owner or his represen-
tative, and several courtesy calls or contacts. These courtesy calls are made prior
to instituting eminent domain proceedings when it is apparent that an amicable settle-
ment will not be reached and the number of calls will be determined by the policy of the
State highway department. The activity "Final Negotiations of Remaining Properties"
should provide a sufficient period of time to allow additional contacts to be made in
those cases where there is an indication that an amicable settlement may be made. This
time may be limited by policy to a stated number of calls, after which eminent domain
proceedings will automatically be started even though negotiations may be continued to
the "courthouse steps' by a representative of either the right-of-way section or the
legal section.

If it is the States' policy to dispose of all of the improvements at one time, all of the
activities labeled "Obtain Possession" could end at Event 500 and the activity labeled
"Dispose of Improvements' could take place between Events 500 and 501. The activity
"Right-of-Way Certificate to P.S. and E." would then take place between Events 501
and 700.

Because of the many variations in the engineering and acquisition procedures in the
States, the activities in this network have included a very broad area (i.e., Highway
Design, Eminent Domain Proceedings). It will be necessary, therefore, for the in-
dividual States to break these broad activities into smaller activities and to add such
other activities as are necessary to illustrate correctly the acquisition operation within
the State. The activities used in this network will be very helpful in developing a "fol-
lows what' list to insure that nothing is overlooked. The necessary submissions to
and approvals from the U. S. Bureau of Public Roads have been purposely omitted from
this network because the necessary additions to and revisions of activities would require
their relocation on each of the individual networks of the States.

After a right-of-way network has been developed for a State acquisition operation
from this standard or pattern network, time estimates should be taken from the his-
torical records of the right-of-way division and applied to all of the activities to deter-
mine which activities fall on the critical path. The activities that appear on the critical
path should be examined very closely to determine if they can be performed at the same
time as another critical activity or if the time span of the activity can be reduced eco-
nomically by changing the job methods or by increasing the labor force. Additional
computer runs should be made whenever changes are made in the network, or the time
estimates, until the network is refined to the point where additional changes are no
longer economical,

This network and exnlanation are

xplanation are presented to aid in vel
networks for right-of-way operations by the State highway de p rtm
is not expected to be usable in this form by any of the State h1ghway departments at
any level of management. For operational use it will need more detail, and for man-
agement information and supervision it will need less detail.

The individual State networks should be developed by the men who will actually per-
form and supervise the acquisition operation. To do this they should know or be in-
structed in the theory and techniques of CPM networking. With this background and a
pattern to follow, the development of a network for right-of-way operations should be

considerably reduced in complexity.
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Recent Trends in Highway Condemnation Law

ORRIN L. HELSTAD
Associate Professor of Law, University of Wisconsin, Madison

SEXTENSIVE postwar roadbuilding programs have led to much judicial and legislative
activity in the field of condemnation law, but the attorney or highway administrator
confronted with day-to-day problems seldom has the opportunity to look beyond the law
of his own State or in any event beyond the law pertaining to the specific problem with
which he is confronted. It is the objective of this paper to provide a broader view of
recent happenings in the field of highway condemnation law and to sketch such major
trends as seem to be apparent on a nationwide basis.

This paper is based primarily on information gathered in a study being conducted
under a contract between the U. S. Bureau of Public Roads and the University of
Wisconsin. The study focuses on highway condemnation law during 1946 through 1961
and includes, among other things, a review of legislation and litigation pertaining to
highway condemnation during that period. Because 16 years is a relatively brief period
on which to base conclusions as to major trends in decisional law, the principal focus
of this paper necessarily is on legislative law. Some attention also is given to the inter-
relationship of the legislative and judicial processes in the development of condemnation
law.

The discussion of trends is divided among three major areas of condemnation law:
(a) the right of the condemnor to condemn; (b) the right of the owner to receive just
compensation; and (c) condemnation procedure. Before proceeding to a discussion of
trends, however, it might be well to take a brief look at the sample of legislation and
litigation on which this discussion is based. The survey of litigation is limited to the
reported cases of 25 States.! Nevertheless, this involves almost 800 cases. The sur-
vey of legislation covers the laws of all States enacted during the 1946-1961 period,
and occasional references also will be made to laws enacted subsequent to 1961. About
60 percent of the cases were decided from 1957 through 1961. The volume of litigation
appears to correspond roughly with the increase in land acquisition brought about by
the Interstate Highway program. Legislative activity in the condemnation field appears
to show a more even distribution, but it is quite evident that this activity also has in-
creased in recent years.

Right of Condemnor to Condemn

It is often said that the only real problem in most condemnation cases is to deter-
mine the compensation to which the landowner is entitled. This may be true, but the
fact remains that in almost 14 percent of the reported highway condemnation cases which
were reviewed, the landowner, in addition to other contentions which he may have been
making, was challenging the right of the condemnor to proceed with the condemnation.
Moreover, about 100 different enactments on the part of State legislatures dealt with
this aspect of highway condemnation law during the period of 1946 to 1963. Therefore,
this is not an entirely moot problem.

What have been the significant trends in this area of the law in the last 15 years or
so? In general, it can be stated quite categorically that the trend has been toward ex-
panding the powers of the condemnor. All but a very few of the legislative enactments

Paper sponsored by Committee on Land Acquisition and Control of Highway Access and
Adjacent Areas.
L Ala. ; Ariz., Ark., Cal., Colo., Conn., Del., Fla., Ga., I1l., Ind., Iowa, Me., Md.,
Mass., Minn., Neb., N.H., N.C., N.D., R.I., Vt., Va., Wis., and Wyo.
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have tended to expand or clarify, rather than to restrict, the condemnation powers of
highway agencies. And only in about one out of six of the cases in which the landowner
challenged the proceedings (slightly more than two percent of all the cases), did the
challenge meet with any success. Nevertheless, it may be helpful to examine briefly
some of the specific aspects of the problem.

The right of the condemnor to condemn may be challenged on the ground that the
taking is not for a public use or is not necessary to the contemplated public use or is
not authorized by statute, as well as on certain other grounds. Some of these specific
aspects of the problem are briefly examined in the following paragraphs.

Public Use Requirement. —The constitutional requirement that the condemned prop-
erty must be taken for a public use has not proved to be an important issue in connection
with condemnation for highway purposes, but it does arise occasionally in unusual or
peripheral situations. Statutes authorizing condemnation for ""private ways of neces-
sity'" occasionally are challenged (usually without success) on the ground that the taking
is not for a public use.’ Originally, these statutes were designed to provide access to
agricultural lands which could be reached from a public highway only by crossing the
lands of others. The modern counterpart of this situation is the parcel which becomes
landlocked because of the construction of a controlled-access highway which cuts it off
from the public highway system. At least one court, without much discussion, con-
cluded that a roadway to provide access to land isolated from any public road would be
solely for the benefit of the owner of such land and those having business with him, and
that to permit such a road to be laid out therefore would constitute the taking of prop-
erty for private use in violation of the constitution.> The more usual attitude, however,
is exemplified by an opinion of the supreme judicial court of Massachusetts in which it
said that the condemnation of right-of-way for an access road for the benefit of parcels
of land incidentally deprived of all or of some means of access by reason of a major
freeway projectis but a by-product of the major project which unquestionably is for a
public purpose.? A similar view has been taken in cases involving the acquisition of
land for toll-road service facilities, such as restaurants and filling stations.®

Necessity of the Taking. —The question whether the taking is necessary has been
raised somewhat more often than the question whether the proposed use is public,
but certainly not with any more success. In the absence of a controlling statute,
the general rule which seems to be followed is that a finding of necessity by the con-
demnor will not be disturbed in the absence of fraud, bad faith or gross abuse of dis-
cretion on the part of the condemnor. Contentions by landowners that the highway might
better be constructed in a different location than that proposed by the highway author-
ities almost invariably are unsuccessful.” A question of considerable current impor-
tance is the extent to which the rule that the condemnor's determination of the necessity
of the taking will not be reviewed by the courts (in the absence of fraud, bad faith or
abuse of discretion) permits the taking of land for future highway needs. Here again,
the courts appear to have been generally sympathetic to the condemnor's cause, pro-
vided the highway ag;ency, in question at least, had some reasonably definite plans for
future construction.

®E.g.; Stein v. Darby, Fla. App., 126 So. 2d 313 (1961); State ex rel Happel v. Schmidt,
252 Wis. 82, 30 N.W.2d 220 (1947).

SLibbee v. Tmhoff, 11 T1l. App. 24 34k, 137 N.E.2d 85 (1956).

%Luke v. Massachusetts Turnpike Authority, 337 Mass. 304, 149 N.E.2d 225 (1958).

SOpinion of the Justices, 330 Mass. 713, 113 N.E.2d 452 (1953); Illinois State Toll High-
way Comm'n v. Eden Cemetery Ass'n, 16 I11. 24 539, 158 N.E.2d 766 (1959).

®E.g.; City of Carrollton v. Walker, 215 Ga. 505, 111 S.E.2d 79 (1959); Department of
Pub. Works & Bldgs. v. Lewis, W11 I11. 242, 103 N.E.2d 595 (1952); Porter v. Iowa State
Highway Comm'n, 241 Towa 1208, 44 N.W.2d 682 (1950).

7Ta.kings for future use were approved in State Rd. Dep't v. Southland Tnc., Fla. App.,
117 So. 2d 512 (1960); State Rds. Comm'n v. Franklin, 201 Md. 5h9, 95 A.2d (1953);
Woollard v. Arkansas State Highway Comm'n, 220 Ark. 731, 249 S.W.2d 564 (1952). The
taking for future use was disapproved in State ex rel Sharp v. 0.62033 Acres of Land,
49 Del. 174, 112 A.2d 857 (1955).
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There does not appear to have been much legislative activity in recent years with
regard to determinations of necessity. However, there are at least a couple of dis-
turbing clouds on the horizon from the standpoint of highway officials. Vermont, in a
general revision of its highway condemnation law in 1957, set up a rather elaborate,
and apparently time-consuming, quasi-judicial procedure for determining the necessity
of particular highway takings.® And in 1963 New Mexico enacted a law which pertains
at least indirectly to determinations of necessity in that it gives the governing bodies
of counties and municipalities a veto power over State highway relocations.” One of the
major concerns here apparently was the serious noncompensable damages which road-
side businesses sometimes suffer when a major highway is relocated, but this seems
like a rather drastic way of meeting the compensation problem.

Statutory Authority to Condemn. —Statutory delegation of condemnation powers is
perhaps the first point that comes to mind when speaking of the condemnor's right to
proceed with the condemnation. A review of appellate court decisions in this area leads
to the general conclusion that lack of statutory authority certainly has not been any seri-
ous impediment to condemnation for highway purposes. Nevertheless, the fact that the
issue was raised in a substantial number of cases indicates that there are potential
trouble spots in the statutory law pertaining to delegation of condemnation powers. The
taking of lands already devoted to a public use, the taking of access rights, the taking
of lands within municipal boundaries, the taking of lands for peripheral highway uses,
such as drainage or storage sheds, and the taking of lands by local units of government
as agents of State highway departments are examples of areas which the cases tend to
show are in need of attention."

A review of State legislation since 1946 indicates that these are some of the areas
which also have received attention. A substantial number of States have patched up
their laws in various respects, including clearer specifications as to the type of prop-
perty interest which may be condemned as well as to the purposes for which property
may be condemned.'’ Almost invariably, these amendments have tended to broaden the

®Vt. Laws 1957, No. 2k2; Vt. Stat. tit. 19, §8221 to 228.

.M. Laws 1963, ch. 114; N.M. Stat. §§55-2-50 and 55-2-51.

1%Tgking of lands devobed to a public use: Muscolino v. Superior Court, 172 Cal. App.
2d 525, 341:P.2d 773 (1959); Welch v. City and County of Denver, 141 Colo. 587, 349
P.2d 352 (1960); Canzonnetti v. City of New Britain, 147 Conn. 478, 162 A.2d 695 (1960);
Elberton Southern Ry. Co. v. State Highway Dep't, 211 Ga. 838, 89 S.E.23 645 (1955);
Burnes v. Metropolitan Dist. Comm'n, 325 Mass. 731, 92 W.E.2d 381 (1950); City of
Goldsboro v. Atlantic Coast Line Ry. Co., 246 N.C. 101, 97 S.E.2d 486 (1957); Dove v.
May, 201 Va. 761, 113 S.E.2d 840 (1960).

Taking of access rights: Department of Pub. Works & Bldgs. v. Finks, 10 I11. 24 20,
139 N.E.2d 242 (1956); Luke v. Massachusetts Turnpike Authority, 337 Mass. 304, 149
N.E.2d 225 (1958); Hedrich v. Grsham, 245 N.C. 249, 96 S.E.2d 129 (1957).

Taking by other agency for highway department: Blanton v. Fagerstrom, 249 Ala. h85,
31 So. 2d 330 (1947); Martin v. Fulton County, 213 Ga. 761, 101 S.E.2d 716 (1958);
Tiller v. Norfolk & Western Ry. Co., 201 Va. 222, 110 $.E.2d 209 (1959).

Taking for peripheral uses: Heppe v. State, 162 Neb. 403, 76 N.W.2d 255 (1956);
Webster v. Frawley, 262 Wis. 392, 55 N.W.2d 523 (1952).

Taking in municipality: Town of Greenwood Village v. District Court, 138 Colo. 283,
332 P.2d 210 (1958).

Among laws which clarified the type of interest that may be condemned are: Ariz. Laws
1953, ch. 126; Idaho Laws 1953, ch. 100; Kans. Laws 1951, chs. 381 and 382; N.J. Laws
1951, ch. 112; N.C. Laws 1951, ch. 59; N.D. Laws 1953, ch. 177 §90; N.D. Laws 1959, ch.
267; Mich. Laws 1962, No. 22; Pa. Laws 1949, No. 71; S.C. Laws 1963, No. 149.

8 I

Among laws which clarified the relationship between condemnation powers of State and
local authorities were: Ala. Laws 1955, No. 566; Colo. Laws 1955, ch. 240; Kans. laws
1953, ch. 301; Ky. Laws 1952, ch. 180; N.D. Laws 1959, ch. 228,

Among laws involving expansion of powers to condemn for various peripheral highway uses
were: N.D. Laws 1959, ch. 222; Ga. Laws 1953, No. 395; Md. Laws 1951, ch. 608; Ohio
Tews 1951, p. 124; N.C. Laws 1947, ch. 806; Pa. Laws 1961, No. 325; S.D. Laws 1957, ch.
25; I1l. Laws 1949, p. 1023.
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condemnation powers of the State or local highway authorities involved. In addition,
there has been significant expansion in such areas as condemnation for limited-access
facilities,"” condemnation for the future highway use," condemnation of remnants or
landlocked parcels," and condemnation of land to be exchanged for land needed [or high-
way purposes.” Most legislation has been on a piecemeal basis. However, afew States,
usually in connection with a general revision of their highway laws, have enacted com-
prehensive statutes delegating power to condemn for highway purposes and listing a
dozen or more purposes as constituting highway purposes. A good example of a recent
enactment of such a statute is found in the new Utah highway code.'®

Right of Owner to Receive Just Compensation

Probably the underlying issue in most condemnation litigation is the amount of compensa-
tion to which the landowner is entitled. Eveninthe appellate courts, almost two-thirds of
the cases which were analyzed contained compensation issues in the broad sense of the term.
There consequently has beenno lack of opportunity for the courts to make new law in this
area. Whenthe decisions are viewed in the aggregate, however, itis difficult todiscernan
overalltrend toward either broadening or restriction the scope of the landowner's right to
compensation. Itis possible todiscernapparenttrends with regard to certainspecific
aspects of the law of compensation, and a few of these are commented on later.

When considering what the State legislatures have done during the last 15or 16 years, the
trend is clear —the scope of the landowner's right to compensation gradually has been ex-
panding. This is true eventhough, for the most part, legislative activity has been confined
toahalf-dozen or so narrow segments of the law of compensation and even though the legis-
latures of about one-third of the States have done nothing either to expand or to restrict the
scope of compensation.

For the purposes of this discussion, the law of compensation for taking of property by emi-
nentdomain is considered to include three separate but related topics: (a) rules governing
compensability of specific items of loss or damage; (b) rules for measuring value or dam-
ages; and (c¢) rules pertaining to valuation evidence and its use. The following paragraphs
discuss some of the apparent trends in these three specific areas of the law of compensation.

Compensability of Specific Items of Loss or Damage. —In considering first what the
courts have done with the rules of law limiting the scope of compensability, it seems
desirable to focus on a few areas in which the law has been in a state of uncertainty
and in which there consequently has been opportunity for judicial development of the
law. Compensability of damage due to impairment of access obviously is one of these
areas. The dozens of cases dealing with this subject in recent years afford a reason-
ably good opportunity to observe the process of judicial development of the law. Per-
haps the basic proposition which underlies all the decisions is that damage caused by
interference with access is compensable if the interference is unreasonable in view of
the particular circumstances involved, for it is clear that not all injury due to inter-
ference with access is compensable. As certain types of fact situations keep recurring,
however, the courts are likely to develop specific rules to govern specific situations.
Thus, a particular State is likely to have developed one rule to govern the situation

12yersions of the Model Access Facility Law were enacted in Iowa (Iowa Laws 1955, ch.
148), Kansas (Kans. Laws 1953, ch. 307), Kentucky (Ky. Laws 1946, ch. 225), Minnesota
(Minn. Taws 1957, ch. 864), Mississippi (Miss. Laws 1956, ch. 314), New Mexico (IN.M.
Laws 1957, ch. 234), Worth Caroline (N.C. Taws 1957, ch. 993), North Dakota (N.D.
Laws 1953, ch. 177, $8102-107), Oregon (Ore. Laws 1947, ch. 226), and Wyoming (Wyo.
Laws 1949, ch, 85). In addition, a great many laws creating freeway or tollway com-
missions and conferring condemnation powers upon them were enacted.

! 8Examples of such laws are: Ky. Laws 1960, ch. 220; Kans. Laws 1963, ch. 333; Mich.
Laws 1957, No. 262, §13a; Wash. Laws 1961, ch. 281.

!4 Examples are: Alaska Laws 1960, ch. 122; Hawaii Taws 1951, No. 12; Neb. Laws 1961,
ch. 181, §6; N.J. Laws 1952, ch. 21; Ill. Laws 1957, p. 2042. The Access Facility
Law enacted in many States also embodieg such powers.

1% Examples are: N.H. Laws 1959, ch. 294; Wash. Laws 1953, ch. 55.

18 tah Code §827-12-95 to 27-12-108, enacted by Utah Laws 1963, ch. 39. Other examples
are: Neb. Stat. §39-1320, enacted by Neb. Laws 1955, ch. 148; Ark. Stat. §76-532, en-
acted by Ark. Laws 1953, No. 419.
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wherein traffic is diverted from the old highway to a new one, another to govern the
situation wherein access by means of a service road is substituted for direct access,
another to govern the situation wherein a traffic divider or median strip is constructed
in an existing highway, etc.!” Partly because there is a lack of unanimity of opinion
among the courts of the several States as to what rule to apply in each situation, there
is no readily apparent nationwide trend toward either expanding or restricting compen-
sability in the area of impairment of access rights. As previously noted, there is a
trend toward development of specific rules for specific situations so that the vague
standard of reasonableness tends to fade more and more into the background. Perhaps
judicial development of the law in this area now has proceeded to a point where careful
study could lead to rules suitable for legislative enactment,

The question of whether the landowner is entitled to be reimbursed for his reasonable
moving costs is another aspect of the law of compensability that has been presented to
the courts a number of times. Most of the courts that have faced the issue appear to
have been unwilling to expand the traditional concept of just compensation to encompass
such expenses.'” However, some have hedged on the subject, at least to the extent of
allowing the matter to go to the jury,' and one court has stated quite positively that the
landowner is entitled to be reimbursed for such expenses under the constitutional guar-
antee of "full compensation. ' This is an area in which State legislatures have been
relatively active. Moving-cost statutes were enacted in at least a half-dozen States
during 1951 to 1959, and of course the pace has quickened since the enactment in 1962
of the Federal statute providing for Federal participation in the payment of relocation
expenses.?'

Another area inwhich considerable pressure apparently has been exerted toward expan-
sionof the traditional concept of just compensation is that pertaining to loss of customers,
loss of good will, and consequent loss of anticipated future profits of an existing business en-
terprise. Suchlossescanbe very realand very extensive, and there is a certain reliance
interest here that tends to evoke additional sympathy for the business entrepreneur
whose business will be adversely affected by the relocation of a highway or by access
limitations. As noted previously, a recent New Mexico law prohibiting State highway
relocation without the consent of the county or municipal governing body apparently was
concerned mainly with protecting the interests of businesses established along the old
highway, and it is possible that some of the decisions in the field of access control may
have been influenced at least to some degree by the belief that substitution of indirect
access for direct access would adversely affect some of the businesses located along the
highway. When courts have been faced squarely with the question of the compensability

7 The case by case development of these rules can be illustrated by quoting from the
opinion of the California District Court of Appeal in People v. Sayig, 101 Cal. App.
2d 890, 905, 226 P.2d 702, 712 (1951): "It is obvious that no general rule can be laid
down to cover all situations. We know that property placed in a cul-de-sac by reason
of an improvement is entitled to compensation for the depreciation of the property.
Bacich case. We know that if property is divided from the highway by an underpass and
the only access to the highway is a service road, the property located on the service
road has been legally damaged. Ricciardi case. We also know that mere relocation of
a highway thus diverting traffic from the property does not legally damage the property.
Holloway v. Purcell, supra. We also know that the construction of a divided highway in
front of the property does not legally demage it. Holman case. The distinctions be-
tween these various situations and their impact on the actual value of the property is
simply one of degree. Our case falls within the rule of the Holman cage."

188ee, for example, Arkansas State Highway Comm'n v. Fox, 230 Ark. 287, 322 $.W.2d4 81
(1959); People ex rel Department of Pub. Works v. Auman, 100 Cal. App. 2d 262, 223
P.2d 260 (1950); City of La Mesa v. Tweed & Gambrell Planing Mill, 146 Cal. App. 24
762, 304 P.2d 803 (1956); Williams v. State Highway Comm'n, 252 N.C. 141, 113 S.E.2d
263 (1960).

19farvey Textile Co. v. Hill, 135 Conn. 686, 67 A.2a 851 (1949); State Highwey Dep't v.
Robinson, 103 Ga. App. 12, 118 S.E.2d 289 (1961).

20 Jacksonville Expresswsy Authority v. Henry G. Du Pree Co., 108 So. 24 289 (Fla. 1958).

2176 gtat. 1146; 23 U.S.C. §133. State moving-cost statutes enacted prior to 1962 in-
clude: Tenn. Laws 1951, ch. 176; Conn. Laws 1957, No. 601; Md. Laws 1959, ch. 688;
Minn. Laws 1959, ch. 656; R.I. Laws 1959, ch. 174; Wis. Laws 1959, ch. 639.
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of loss of good will or business profits, however, the answer usually has been that such
damages are too speculative to be compensable in eminent domain proceedings.” Per-
haps an answer closer to the real truth is that the courts are fearful of the drain on the
public treasury which could result if business losses were to be made compensable with-
out careful restrictions. This is indicated by the attitude of the courts of States inwhich
the legislature has taken the lead to make business losses compensable. For example,
Vermont in 1957 enacted a statute expressly making compensable the damages resulting
from the taking or use of property "and of the business thereon.'® The Vermont court
has shown reluctance to construe this statute broadly. The court was concerned in one
case that there may be many situations in which it is difficult to separate business losses
from damage to the land on which the business was conducted and in which compensation
both for damage to the land and for damage to the business might lead to double compen-
sation.?® The court held in another case that the statute was not intended to provide com-
pensation for damages due to the relocation of a highway. Whole communities might be
seeking damages under such circumstances, said the court.?®

Many more examples of the attitude of the courts toward compensability of the vari-
ous items of damage in eminent domain proceedings could be given, but in the interest
of brevity the foregoing examples will have to suffice. When considering what the State
legislatures have done, the trend toward expansion of the scope of compensability be-
comes more pronounced. There have been at least 60 different enactments during the
past 16 or 17 years that were designed to expand the scope of compensability and very
few that were designed to restrict the scope of compensability. Prior to 1959, however,
these laws dealt only with narrow segments of the problem of compensability. For ex-
ample, most of these laws can be placed in one of the following categories: (a) laws de-
signed to compensate the owner or occupant of condemned premises for part of the cost
of removal and relocation;?® (b) laws designed to provide compensation for crops or
fixtures located on the condemned premises or for damage caused to personal prop-
erty;"” (c) laws dealing with prorating of real estate taxes on the condemned premises
for the year of condemnation;*® (d) laws designed to compensate the landowner for ex-
penses incurred in defending a condemnation action which subsequently is abandoned by
the condemnor;*® (e) laws designed to provide the landowner with compensation in the
form of interest on the award during periods when he neither had possession nor a
right to receive payment of the award;*® and (f) occasional enactments designed to ex-
pend the scope of litigation expenses which the landowner is entitled fo recover.™

Since 1959, there appears to have been some tendency for State legislatures to take
a broader look at rules of compensability in eminent domain proceedings. This usually
occurs in connection with general revision bills. Thus, the 1959 Wisconsin revision

22[,g.; Hot Spring County v. Crawford, 229 Ark. 518, 316 5.W.2d 834 (1958); Williams v.
State Highway Comm'n, 252 N.C. 141, 113 S.E.2d 263 (1960); Ryen v. Davis, 201 Va. 79,
109 8.E.2d 409 (1959).

23y, Laws 1957, ch. 2L2; Vb. Stat. tit. 19, $qgql(2).

%4 pannsylvenia v. State Highway Bd., 122 Vt. 290, 170 A.2d 630 (1961).

25gpear v. State Highway Bd., 122 Vt. L06, 175 A.2d 511 (1961). Tt can also be demon-
strated that the Florida court has not shown any inclination to expand the scope of the
"business loss" statute of that State beyond its literal terms. See Hooper v. State
Road Dep't, 105 So. 2d 515 (Fla. 1958); City of Tampa v. Texas Co., 107 So. 24 216 (Fla.
1958); Florida State Turnpike Authority v. Anhoco Corp., 107 So. 24 51 (Fla. 1958);
Guarria v. State Rd. Dep't, 117 So. 2d 5 (Fla. 1960).

2Sgupra, Note 21.

270¢al. Laws 1957, ch. 1098; Conn. Laws 1957, No. 659; Iowa Laws 1959, ch. 318.

28Tex. Laws 1951, ch. 48L; Mass. Laws 1953, ch. 63k; Cal. Laws 1953, ch. 1792; Cal. Laws
1961, ch. 1612.

2%0re. Laws 1947, chs. 283, 533; (D.C.) 61 Stat. 312 (1947); P.R. Laws 1949, No. 286;
Nev. Laws 1955, ch. 188; N.C. Laws 1957, ch. L0O.

39Comn. Laws 1957, No. 632; Idaho Laws 1957, ch. 127; Mass. Laws 1960, ch. 298; Neb. Laws
1951, ch. 10l; Neb. Laws 1959, ch. 351; Nev. Laws 1960, ch. 239.

3! Towa Laws 1955, ch. 226; Conn. Laws 1957, No. 632; N.D. Laws 1957, ch. 226; Minn. Laws
1959, ch. 656.
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incorporated several rules designed to expand compensability.** The same is true of a
1963 Kansas revision bill, but the bill was amended prior to adoption to delete most of
these rules.”® A 1963 Maryland revision provided for some expansion of the scope of
compensability.’® And, although it failed of enactment, a 1963 Pennsylvania revision
bill®® dramatically illustrated what appears to be a growing trend toward legislative
clarification, codification and expansion of the rules for determining compensation in
condemnation proceedings. The bill blazed new trails in the direction of legislatively-
defined compensability rules, valuation rules, and evidential rules for condemnation
proceedings.

Rules for Measuring Value or Damages. —The rules for measuring value or damages,
of course, also affect scope of compensability, but here, rules such as the fair market
value rule for measuring the value of property taken, the "before and after' or "value
of the part taken plus damages' rules for determining compensation in severance situa-
tions, are being considered, rather than rules stating whether specific items of damage
are or are not compensable. Also included in this category are rules pertaining to set-
off of benefits, date of valuation, and the valuation of interests less than a fee simple.
Although there has been a fair amount of litigation with regard to rules of valuation, it
is difficult to discern any general trends in this area. It appears to be an area that
merits further study. For example, a considerable amount of confusion appears to
arise from the fact that there are two generally used rules for determining compensa-
tion in severance situations;*® there do not appear to be any clear-cut rules for differ-
entiating between general and special benefits;*” there appears to be a considerable
amount of confusion as to what rules to apply to the valuation of leasehold interests
under various circumstances.®® _

For the most part, State legislatures have made few attempts in recent years to
clarify or codify rules of valuation. There appears, however, to be a trend toward

32yis. Laws 1959, ch. 639. Among items of dumages made compensable were (a) damages due
to change of grade; (b) cost of realigning personal property on the same site when
necessitated by a partial taking or a restriction of access; (c) the cost of removing
personal property to another site, subject to limitations; (d) refinancing costs, sub-
Jject to limitations; (e) net rental losses resulting from vacancies during the year
preceding the taking; and (f) expenses of plans and specifications rendered useless
because of the taking.

33genate Bill No. 184 (1963 Session) which, in amended form, became Kans. Laws 1963, ch.
234. Among provisions deleted from the bill prior to enactment were provisions which
would have (a) reimbursed the owner for cost of removal of his personal property to
another location, (b) reimbursed him for increased cost of new financing, (c) compen-
sated him for damage due to loss of business directly resulting from the taking, and
(d) reimbursed the owner for the cost of plans rendered useless.

34Md. Laws 1963, ch. 52.

35H, B. No. 683 (1963 Session).

36Examples of this confusion can be found in the following cases: Morgan County v. Hill,
257 Ala. 658, 60 So. 24 838 (1952); Shelby County v. Hatfield, 264 Ala. 488, 88 sSo. 2d
8h2 (1956); State ex rel Morrison v. Jay Six Cattle Co., 88 Ariz. 97, 353 P.2d 185
(1960); Sorenson v. Cox, 132 Conn. 583, 46 A.2d 125 (1946); Lineberg v. Sandven, Tk
N.D. 364, 21 N.W.2d 808 (1946); Barry v. State, 103 N.H. 1h1, 167 A.2a 437 (1961);
Stringer v. Board of County Comm'rs. of Big Horn County, 347 P.2d 197 (Wyo. 1959).

37Among cases which have considered this problem are: Ball v. Independence County, 21k
Ark. 694, 217 S.W.2d 913 (1949); Koelsch v. Arkansas State Highway Comm'n, 223 Ark.
529, 267 S.W.2d 4 (1954); People v. Thomas, 108 Cal. App. 2d 832, 239 P.2d 91k (1952);
Boxberger v. State Highway Comm'n, 126 Colo. 526, 251 P.2d 920 (1952); Cuneo v. City
of Chicago, 400 T11. 5k5, 81 N.E.2d 451 (1948); State v. Smith, 237 Ind. 72, 143 N.E.2d
666 (1957); Phillips v. State, 167 Neb. 541, 93 N.W.2d 635 (1958); D'Angelo v. Director
of Pub. Works, 89 R.I. 267, 152 A.2d 211 (1959); Townsen v. State, 257 Wis. 329, 43
N.W.2d 458 (1950).

aaAmong cases that have considered this problem are: City of Dothan v. Wilkes, 269 Ala.
bl 11k So. 24 237 (1959); State ex rel Morrison v. Carlson, 83 Ariz. 363, 321 P.2d
1025 (1958); Orange State 0il Co. v. Jacksonville Expressway Authority, 110 So. 2d 687
(Fla. 1959); Department of Pub. Works & Bldgs. v. Bohne, 415 Tll. 253, 113 N.E.2d 319
(1953); Batcheller v. Towa State Highway Comm'n, 251 Towa 364, 101 N.W.28 30 (1960);
Veirs v. State Roads Comm'n, 217 Md. 545, 143 A. 24 613 (1958).
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codification of the more important valuation rules in connection with the general revi-
sion of condemnation procedures.?® A few States also have enacted rules to cover un-
usual or especially difficult valuation problems.*

Rules of Evidence. —Issues pertaining to evidence were involved in almost one out
of three of the cases studied. Some of these issues do not have any special significance
from the standpoint of eminent domain law as such, but many of them do. Insofaras a
trend is discernible, there appears to be a trend toward liberalization of the rules per-
taining to qualifications of witnesses and admissibility of evidence. For example, there
is some indication that the rules pertaining to qualifications of expert valuation witnesses
are being liberalized.** The courts of some States which previously excluded evidence
of sales of comparable properties now admit such evidence.”® Evidence of income and
of cost of reproduction is admitted with more reluctance than evidence of sales, yet
there appears to be growing judicial sentiment that business income should not be com-
pletely ignored in the fixing of the value of the property taken.”® A substantial number
of the cases have dealt with the question of the admissibility of evidence of the owner's
intended use of the land and of the suitability of the land for subdivision purposes.‘14 The
courts do not appear to have been able or willing to develop precise rules in this area.,
The answer in any particular case appears to depend on the court's judgment as to the
utility of the evidence in establishing market value, weighed against the number of mis-
leading and time-consuming collateral issues which the evidence might introduce in
the case.

There has been very little legislative activity with regard to rules of evidence per-
taining to condemnation cases. An exception to the general rule was the Pennsylvania
revision bill introduced in 1963. It attempted to set forth in some detail the rules of
evidence which frequently are in issue in condemnation proceedings. The bill contained
rules with regard to jury view, to qualifications of expert valuation witnesses, and to
the permissible testimony of such witnesses. It is anyone's guess whether this portends

3%9For example, the "before and after" rule, as well as certain other valuation rules,
were codified in connection with revisions in North Caroline (N.C. Laws 1959, ch. 1025),
Wisconsin (Wis. Laws 1959, ch. 639), and Kansas (Kans. Laws 1963, ch. 234). Valuation
rules also were codified in the recent Maine and Maryland revisions (Me. Laws 1961, ch.
295; Md. Laws 1963, ch. 52).

4%H.g.; Cal. Laws 1963, ch. 1204 (valuation of park property); Wash. Laws 1956, ch. 156
(building located partly on land taken).

41 For example, in two Massachusetts cases in which the trial court had refused to permit
expert witnesses to testify because the witnesses did not have local experience in
buying and selling property, the cases were reversed on appeal. The supreme judicial
court noted that local conditions do not have the controlling significance in many
cases that they had in the pre-auvtomobile era and that there is often more occasion
for employing a qualified appraiser of wide experience than to rely only on persons
who have had local experience. Muzi v. Commonwelth, 335 Mass. 101, 138 N.E.2d 578
(1956); Newton Girl Scout Council, Inc. v. Massachusetts Turnpike Authority, 335 Mass.
189, 138 N.E.2a 769 (1956).

42g5ee, County of Los Angeles v. Faus, 48 Cal. 24 672, 312 P.2d 680 (1957); Redfield v.
Towa State Highway Comm'n, 251 Towa 332, 99 N.W.2d 413 (1959).

%5gce, for example; State Roads Comm'n v. Novosel, 203 Md. 619, 102 A.2d 563 (1954),
(capitalization of business profits should be avoided, but it was not error for land-
owner's expert witness to have taken into account in valuing the land the profitable
nature of the business conducted thereon); State ex rel lLord v. LaBarre, 255 Minn. 309,
96 N.W.2d 642 (1959), (evidence that the gross sales of a supermarket were increasing
was admissible for the purpose of showing that the lease was becoming more valuable).

44E.g.; Btowah County v. Clubview Heights Co., 267 Ala. 355, 102 So. 24 9 (1958); State
v. Goodwyn, 272 Ala. 618, 133 So. 2d 375 (1961); State ex rel Morrison v. Jzy Six
Cattle Co., 88 Ariz. 97, 353 P.2d 185 (1960); Arkansas State Highway Comm'n v. O. & B.,
Inc., 227 Ark. 739, 301 S.W.2d 5 (1957); Arkansas State Highway Comm'n v. Watkins, 229
Ark. 27, 313 S.W.2d 86 (1958); Tift v. State Highway Dep't, 99 Ga. App. 387, 108 s.E.2d
72h (1959); Department of Pubi. Works & Bldgs. v. Lambert, 411 T11. 183, 103 N.E.2d 356
(1952); Aselbekian v. Massachusetts Turnpike Authority, 341 Mass. 398, 169 N.E.2d 863
(1960); State ex rel Lord v. LaBarre, £55 Minn. 309, 96 N.W.2d 642 (1959); Wishek In-
vestment Co. v. McIntosh County, 77 N.D. 685, 45 N.W.2d 417 (1950); L'Etolle v. Director
of Pub. Works, 89 R.I. 394, 153 A.2d 173 (1959).
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a trend toward codification of rules dealing with the more common evidential issues in
condemnation cases.

Condemnation Procedure

Condemnation procedure is, of course, animportant part of condemnationlaw. Issues
pertaining to condemnation procedure were involved in almost one-half of the cases
studied, and at least 200 different legislative enactments pertaining to condemnation
procedure may be counted during 1946 to 1963. Condemnation procedure is customarily
thought of as being statutory. Nevertheless, the courts have played an important role
in the development of condemnation procedures. At times, statutory procedures have
been so sketchy that the courts necessarily have had to supply the missing rules. At
other times, the courts in deciding cases have pointed out defects or ambiguities that
subsequently were corrected by legislative action. Finally, the legislatures of a few
States recently have taken the position that it is the function of the supreme courts of
those States to promulgate procedural rules for condemnation proceedmgs

Notwithstanding this role of the courts, it is true that the principal developments in
condemnation procedure during recent years have resulted from statutory enactments.
Many of these developments have come about through piecemeal amendments, but there
also appears to be a trend toward legislative revision of State condemnation laws in the
from of major revision bills. Several States have undertaken such revisions, thh the
result that statutory condemnation procedures have been improved and clarmed There
does not seem to be sufficient evidence at this time, however, to conclude that there is
a definite trend toward consolidation of condemnation procedures. Some States, instead
of revising or patching up existing procedures, simply have piled one new procedure
on top of another.*’

When the two other major areas of condemnation law (that pertaining to the right of
the condemnor to condemn and that pertaining to the right of the landowner to receive
just compensation) were discussed, it was said that the overall trend in the first area
has favored the condemnor and in the second area the landowner. In the area of con-
demnation procedure, however, there have been two major trends running side by side—
one tending to favor the condemnor and the other the landowner. Thesetrends, however,
are consistent with the two major trends previously noted in that procedural changes
pertaining to the condemnor's right to condemn and to obtain quick possession of the
desired property generally have favored the condemnor, whereas procedural changes
pertaining to the landowner's right to receive just compensation generally have favored
the landowner. These two trends are now discussed in somewhat more detail.

Procedures Designed to Give Condemnor Possession. —Almost every State has enacted
procedures designed to give the condemnor possession of the property at an early stage
of the proceedings. Many of these laws were in existence prior to 1946, but many of
them also have been enacted since that time.* In general, the courts have been sym-
pathetic to such statues, although a few States have had difficulty enacting constitutional

%5 Masgka Laws 1962, ch. 101; Md. Laws 1963, ch. 52.

*®Some of the more recent revisions were in North Caroline (N.C. Laws 1959, ch. 1025),
Wisconsin (Wis. laws 1959, ch. 639), Virginia (Va. Laws 1960, ch. 491; Va. Laws 1962,
ch. 426), Maine (Me. Laws 1961, ch. 295), Alaska (Alaska Laws 1962, ch. 101), Kansas
(Kans. laws 1963, ch. 234), Maryland (Md. Laws 1963, ch. 52), and West Virginia (W. Va.
Lurs 1963, ch. 65).

“Consolidations took place in Delaware (48 Del. TLaws, ch. 271), Nebraska (Neb. Laws 1951,
ch. 101), and Kansas (Kens. Laws 1963, ch. 234). On the other hand, supplemental proce-
dures were enacted in Georgia (Ga. Laws 1957, p. 387; Ga. Laws 1961, p. 517), Louigiana
(La. Laws 195k, No. 107), Wew Mexico (N.M. Laws 1959, ch. 324), and Tennessee (Tenn.
Laws 1959, ch. 216). Most of the other States that had revisions either had a uniform
procedure to begin with or retained separate procedures for different types of takings.

*®Some of the post 1946 enactments were: TI1l. Laws 1947, p. 905; La. Laws ‘1948, No. 326;
Alaska Laws 1953, ch. 90; Idaho Laws 1953, ch. 252; La. Laws 195&, No. 107; I1l. Laws
1957, p. 2603; N.M. Laws 1959, ch. 324; Tenn. Laws 1959, ch. 216; N.D. Laws 1961, ch.
274; S.D. Taws 1963, ch. 195.
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quick-taking statutes.*® Another trend that appears when one views recent legislative
enactments in this area, is a trend toward refinement of existing immediate-possession
procedures. In this refinement process, it appears that both the condemnor and the
landowner have benefited. The revised procedures often provide for better notice to
interested parties, for clearer procedures for testing the validity of the taking and the
adequacy of the deposit that usually is a prerequisite to possession by the condemnor
and for other adjustments that experience has shown to be necessary or desirable.®
Another aspect of this refinement process is to permit the owner to withdraw the de-
posit under appropriate safeguards. 5 Many of the earlier immediate-possession stat-
utes did not permit such withdrawal. Because the condemnor usually is not required to
pay interest on deposits which the landowner is entitled to withdraw, these withdrawal
procedures may work to the advantage of the condemnor as well as the landowner.

Procedures for Determining Just Compensation, —Many amendments designed to
improve procedures for determining compensation in condemnation proceedings have
been enacted in recent years. On the whole, the revised procedures afford greater
protection to the landowner's rights than did the old procedures. There has been some
tendency, for exampie, u)get‘uvdylronltheOL"Udy1ng out' procedures in connection
with land acquisitions for highway purposes. % These procedures typically provided for
the making of an award by a local administrative body and generally with very little
opportunity for a hearing on the issues involved. If the landowner was dissatisfied, he
had the burden of going to court to attempt to obtain some redress. This is not to say
that there has been a trend away from administrative condemnation procedures. For
example, both Maine and Wisconsin in the recent revisions of their condemnatmn laws
retained the administrative award procedure for highway condemnation purposes
However, the laws were substantially revised so as to give perhaps as good protection
to the landowner's rights as he would be likely to have in any judicial condemnation
proceeding.

Turning to the more specific changes which have been made in condemnation pro-
ceedings, it is found that amendments designed to improve notice procedures have been
quite common. * Amendments designed to improve procedures for payment of compen-
sation and for settling conflicting claims alsowere enacted in many States.®® Inaddition,
there has been a great deal of patchwork that is more difficult to classify.

49 pgmong States that have had some difficulty are Georgia and Illinois. Tmmediate posses-
sion statutes were held invalid in Pilgreen v. City of Atlanta, 204 Ca. 710, 51 S.E.2d
655 (1949), and in Department of Pub. Works & Bldgs. v. Gorbe, 409 T11. 211, 98 N.E.2d
730 (1951). However, both States subsequently enacted valid immediate possession pro-
cedures without amending their constitutions. See: 0.K. Inc. v. State Highway Dep't,
213 Ga. 666, 100 S.E.2d 906 (1957); Department of Pub. Works & Bldgs. v. Butler Co.,
13 I11. 2d 537, 150 N,E.2d 124 (1958). North Dakota also experienced difficulty until
its constitution was amended in 1956. See Kessler v. Thompson, 75 N.W.2d 172 (1956).
Although Idaho and Washington are among those States whose case law generally is not
treated in this paper (see footnote 1), it might be pointed out that those States also
have had immediate posgsession statutes invalidated. See Yellowstone Pipeline Co. v.
Drummond, 77 Idaho 36, 287 P.2d 288 (1955); State ex rel Eastvold v. Yelle, 46 Wash.
2d 166, 279 P.2d 645 (1955).

°Some examples are: Ark. Iaws 1963, No. 99 (certain restrictions on withdrawal of de-
posit by landowner added); Cal. Taws 1961, ch. 1613 (better notice to landowner and
other changes); Conn. Laws 1957, No. 384 (better notice to landowmer; increased de-
posit); Fla. Laws 1959, ch. 59-297 (reduction in required deposit); Mont. Laws 1961,
ch. 234 (date of possession advanced).

1Among laws providing for such withdrawal were: Md. Laws 1950, ch. 5k; Va. Laws 1956,
ch. 565; Cal. Laws 1957, ch. 2022; Va. Laws 1958, ch. 581; Neb. Laws 1959, ch. 351;
Ind. Laws 1961, ch. 317; R.I. Laws 1961, ch. 166.

52K.g.; N.J. Laws 1953, ch. 27; R.I. Laws 1962, ch. 216. A summary "“sheriff's jury"
procedure in Maryland was repealed in 1962. Md. Laws 1962, ch. 36.

S3is. Laws 1959, ch. 639; Me. Laws 1961, ch. 295.

5% pmong these were: Cal. Laws 1959, ch. 1573; Fla. Laws 1953, ch. 28282; I1i. Laws 1951,
p. 1850; Kans. Laws 1955, ch. 213; Minn. Laws 1957, ch. 728; N.H. Laws 1955, ch. 56;
Tenn. Laws 1959, ch. 194; Tex. Taws 1961, ch. 105; W. Va. Laws 1957; chs. 82, 83, 8k;
Wis. Laws 1953, ch. 308.

5% gmong these were: Ill. Taws 1959, p. 157; Kans. Laws 1961, chs. 208, 209; La. Laws
1954, Nos. 47, 48; R.I. Laws 1962, ch. 76; Wis. Laws 1953, ch. 308.
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There is one area of compensation procedure which has hardly been touched by leg-
islative activity but which has been a fruitful source of litigation. This is the procedure
for determining the landowner's right to compensation when his property allegedly has
been taken or damaged by a highway agency without any formal action on the part of that
agency. The proceedings sometimes are referred to as "inverse condemnation, ' but
they may take many different forms. The courts usually manage to find that the land-
owner has a remedy, but it would seem that a well-conceived statutory procedure might
be useful here.

Conclusion

If the postwar trends in highway condemnation law could be summarized in a few
words, it could be said that two general trends appear to emerge from the mass of
court decisions and legislative enactments: (a) there has been a tendency for both courts
and legislatures to look with favor on the right of the highway authorities to condemn
the property needed for highway construction and to acquire quick possession so that the
improvement projects could proceed without delay; and (b) there has been a gradual
trend toward expanding the scope of the landowner's right to receive compensation for
some of the consequential damages that previously were considered to be noncompen-
sable and toward improving the procedures whereby such right may be exercised.

Most of the changes which have taken place in highway condemnation law in recent
years have been brought about by legislative action. However, there are areas of the
law which have been left largely to the courts to develop and which now perhaps have
been developed to a point where legislative statement of the rules might be warranted
in the interest of clarity and of forestalling litigation. In fact, the time would seem to
be ripe for the development of a model condemnation law which would synthesize the
best features of the condemnation laws which already have been fashioned by the courts
and legislatures of the several States and which could be drawn on by the States in fur-
ther improving their condemnation laws. One of the products of the study on which this
paper is based, hopefully will be at least a first draft of such a law.



A Review of Inverse Condemnation
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¢ALONG THE North Carolina coast, a landowner sued the State Highway Commission
for damages when the construction of a new by-pass blocked the ocean tides and flooded
his land." Near Sheridan, Wyoming, the owner of an outdoor drive-in theater sued the
State, alleging that flashing lights from a new Interstate highway had contributed to the
failure of his business.” Both of these lawsuits were brought on an inverse condemnation
theory, an action in reverse eminent domain in which the landowner sues the highway
agency for damages which are alleged to be traceable to the highway improvement.

Inverse condemnation has brought concern to many lawyers in State highway agencies,
because of the role it plays in identifying new interests for which compensation is pay-
able in condemnation law. Claims and interests of all kinds, that were not compensated
in the original condemnation action, are liable to appear in the form of an inverse con-
demnation suit, as litigants press for compensation for a wide variety of claims, aris-
ing out of loss of view, loss of access, and damage from noise, dust, and fumes. The
more conventional water damage cases are also common. Even more threatening, the
inverse condemnation action is used increasingly as a dodge around sovereign immunity,
and highway agenciesface a growing number of lawsuits in which inverse condemnation is
used to secure damages for what would usually be considered an ordinary tort. In this
review of inverse condemnation problems, the relationships between tort and inverse
causes of action are discussed.

A PERSPECTIVE ON INVERSE CONDEMNATION

The seemingly endless variety of inverse condemnation actions calls for some method
of organizing what appears to be a chaotic and almost uncontrollable body of legal doc-
trine. An important first distinction should be taken between two different kinds of in-
verse condemnation claims. Some inverse suits seek damages for the compensation of
interests that were clearly ascertainable at the time of the original taking, and that
could have been compensated at that time had the highway agency chosen to do so. For
example, if a new highway will deny access that was previously available, this fact is
perfectly apparent at the time of the initial acquisition and damages for denial of access
could have been paid at that time. Damage falling in this category is evident at the time
of the initial improvement and, as it could have been compensated initially, the fact that
the landowner seeks subsequent compensation in an inverse action does not change the
substantive result.’?

On the other hand, some damage for which compensation is sought by way of inverse
condemnation is only probable at the time of the initial improvement, and could not have
been paid for at that time under well-established rules forbidding the payment of com-
pensation for speculative damage. Seacoast and drive-in examples will illustrate this
point. In both cases the highway has obviously altered existing land-use relationships,
but at the time the highway was built the damage to nearby property owners had not
occurred. Of course, the highway agency might have chosen to acquire additional inter-
ests by way of easements or servitudes that would have avoided the damage. For ex-

Paper sponsored by Committee on Land Acquisition and Control of Highway Access and
Adjacent Areas.

IMidgett v. Worth Carolina State Highway Comm'n, 132 S.E.2d 599 (N.C. 1963).
2Sheridan Drive-In Theatre, Inc. v. State, 384 P.2d 597 (Wyo. 1963).
38%ee the discussion in Netherton, R., "Control of Highway Access" (1963), pp. 233-39.
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ample, it could have acquired a flowage easement in the North Carolina case. But it
chose not to do so, and so the property owner must wait until damage occurs before he
can bring his inverse action to seek compensation.

Analytically, of course, these distinctions can be challenged. In a case of denial of
access, for example, the fact of injury may not be any more apparent at the time of ac-
quisition than it is in what turns out to be a water damage case. Differences in result
may be due to the way in which differing interests are categorized, and the different
treatment of the access problem may be due solely to the fact that access has long been
treated as a vested right which must be compensated as soon as it is disturbed. Never-
theless, the distinction is a useful one, as it separates those cases in which the highway
improvement makes an immediately apparent alteration in pre-existing relationships
between the highway and affected landowners, and cases in which the fact of damage is
not finally ascertainable until some time after the highway is constructed.

CHOICE OF LAW PROBLEMS

Courts faced with inverse condemnation problems have been able to use a wide variety
of legal doctrines in arriving at their decisions. Variety in the choice of concept has
been structured by the eminent domain clauses in State constitutions, which typically
require the payment of compensation for a '"taking, ' or a "taking and damaging,' of
"property.'" Inasmuch as the constitution makes explicit reference to property rights,
a property analysis can and has often been used by inverse condemnation cases. Espe-
cially in those cases which arise out of floodings and soakings and other forms of water
damage, the courts can resort to property law doctrines surrounding the use of water
in order to fix inverse liability. Although a ready-made body of private water law is
available to aid the courts in finding answers in these cases, its applicability to inverse
problems may well be questioned, however. As an early Wisconsin opinion pointed out,4
a highway does not use water, it intercepts water. Private law doctrine that evolved in
connection with the joint private exploitation of a common resource may not be able to
provide the analytical tools that are needed to resolve the liabilities of public agencies,
which occupy an entirely different status.

Even more difficult is the relationship between the law of tort and the law of inverse.
Although sovereign immunity is a well-established American legal concept, it has been
marked by deep exceptions that, at least in the local government area, make immunity
the exception to a wide variety of rules of liability rather than the rule on which a series
of exceptions have been grafted. Perhaps the most familiar exception to immunity at
the local level is the rule of liability for negligence in the performance of proprietary,
as distinguished from governmental functions. Although the proprietary-governmental
distinction is difficult to apply in practice, and has come under increasing criticism,
it has nonetheless resulted in a finding of municipal liability in a wide variety of situa-
tions in which streets are involved. Liability has usually been imposed, for example,
for damage caused by inadequately planned culverts.®

At the State level, however, exceptions to the immunity doctrine have not been as
pervasive. As a result, litigants have had to resort more frequently to inverse con-
demnation in order to find a way around the immunity principle that will allow them to
recover for their damage. Practically all the courts now hold that the eminent domain
clause is self-executing, which means that suit can be brought against the State without
the necessity of enabling legislation. Whereas less than one-half of the jurisdictions
permit a suit directly against the State for damages, alternative procedures are usually
available by which the liability of the State can be determined.

The result is continuing tension and conflict between the immunity principle, which
bars suits against the sovereign for damages, and the constitutional command to pay
compensation. Either the court relies on the addition of a ""damaging'" amendment to
the eminent domain clause, or it construes its "taking'' clause to include an interference
with the use of land, which is a damaging because it affects less than the full title.

4Peck v. Baraboo, 1kl Wis. 48, 122 N.W. THO (1909).
®18 McQuillin, "Municipal Corporations" §§ 53.121-53.123, 53.134 (3rd ed. 1949).
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Either way, tort doctrines have been able to filter into inverse condemnation decisions,
and plaintiffs have been allowed to recover on inverse grounds in cases which would be
explainable on a tort theory were it not for the immunity barrier. Confusion may then
be twice compounded, because related tort doctrines in the private law field have suf-
fered from long-standing ambiguities.

THE ACT-OF-NEGLIGENCE CASES

Cases in which inverse liability is sought on the basis of a single act of negligence
provide a good example of some of the doctrinal problems encountered in this area. A
negligent act is nonrecurring and produces a one-time injury. In these cases the courts
tend to classify the damage as a tort, and to deny recovery on sovereign immunity
grounds. Damage compensable through inverse condemnation arises out of a permanent
condition (the highway) that produces recurring property damage, and the courts tend to
classify this damage as a taking under the eminent domain clause. Although these dis-
tinctions are clear at the extremes, they have a tendency to blur at the middle and may
confuse the basis of inverse condemnation recovery.

An important borderline case is V. T.C. Lines v. City of Harlan,’ a Kentucky opinion.
Plaintiff sued the city by way of inverse for damage to its diesel bus engines caused by
dust from sandblasting operations in a municipal pool. Earlier decisions in which in-
verse recoveries had been allowed by the court were discussed, and difficulties of dis-
tinction were noted. For example, in one of these earlier cases the court had appeared
to allow recovery for negligent maintenance of a culvert.” In the Harlan decision the
court concluded, somewhat broadly, that "whenever any property is damaged by a sov-
ereign, whether it is the result of common acts of negligence or is related to the exer-
cise of the police power, damages must be paid by the sovereign."® This case, however,
fell ""more properly'® with those in which recovery was sought for a negligent act, and
80 recovery was denied.

Recovery is not usually allowed in the act-of-negligence cases, although the basis of
the decisions may not always be clear. In a common and typical case, suit is brought
when highway employees spray the roadside with pesticides that drift over an adjacent
farm and injure growing crops. Sometimes the decisions can deny liability on the ground
that an inverse recovery cannot be based on single tortious acts.'” But while the tem-
porary-permanent distinction is plausible, not all courts will accept it and some have
allowed recovery for damage not caused by permanent conditions.

Results in these cases may then depend on the way in which the court chooses to
categorize the facts. In Boitano v. Snohomish County,'” piantiff's land was flooded by a
spring uncovered during operations in defendant's adjoining gravel pit. After the spring
was uncovered, it was directed by means of a channel onto plaintiff's land. There is no
indication that any of the work was done negligently, nor was the condition necessarily
permanent. Yet the Washington court found for the plaintiff:

The taking or damaging of property to the extent that it is rea-
sonably necessary to the maintenance and operation of other prop-
erty devoted to a public use is, likewise, a taking or damaging
for a public use.l3

8y.7.C. Iines v. City of Harlan, 313 8.W.2d 573 (Ky. 1958).

7 Commonvealth v. Kelly, 314 Ky. 581, 236 5.W.2d 695 (1951).

8y,1.C. Lines v. City of Harlan, 313 8.W.2d 577 (Ky. 1958).

“1d., at 578.

1%Harris v. United States, 205 F.2d 765 (10th Cir. 1953); Crisafi v. Cleveland, 169 Ohio
137, 158 N.E.2d 379 (1959).

M pyelson v. Wilson, 239 Minn. 164, 58 N.W.24 330 (1953); Patrick v. City of Bellevue, 16k
Neb. 196, 82 N.W.2d 274 (1957).

12Boitano v. Snohomish County, 11 Wash. 2d 664, 120 P.2d 490 (1941).

1373. at 668, 120 P.2d at 492,
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The Boitano language is broad enough to bring negligence in the operation of a public
facility within the inverse category, and would permit a contrary result in the Harlan
case. Most of the act-of-negligence cases are simpler, however, and the attempted
use of a single act of negligence to fasten liability on the highway agency has allowed
the courts to deny recovery. But the conceptual basis on which they do so is not clear.

THE TRESPASS-NUISANCE APPROACH

In tort law, the position of the private landowner has always been favored. Direct
physical invasion of land is actionable as a trespass and recovery was had historically
under absolute liability principles. If the physical entry was indirect, actual damage
had to be proved and the entry had to be either intentional or negligent. The modern
cases have shifted to this position in the direct trespass cases as well. Nuisance, on
the other hand, is a non—trespassor‘iy action based on a condition on defendant's land that
is injurious to plaintiff's property.'* Although the nuisance action did not originally re-
quire intentional or negligent wrongdoing on the part of the defendant, it did require a
showing of actual harm.

Trespass doctrine has clearly had its effect on inverse condemnation. When the in-
verse injury has been a physical and direct invasion, the trespass analogy has been
available to construct the taking of a servitude on the basis of a continuing treaspass.'®
The absolute liability background of the trespass action may also explain the absolute
approach which some courts take when fixing liability through the inverse action on the
basis of the eminent domain clause.

Nuisance doctrines founded in tort were also incorporated at an early date into in-
verse condemnation law. Permanent conditions created in the construction of streets
and highways can easily be analyzed as constitutional takings or damagings which re-
quire compensation. In fact, the close relationship between nuisance doctrine and in-
verse condemnation may well explain the puzzling nuisance exception to sovereign im-
munity. Regardless of immunity principles, public agencies have always been respon-
sible for damage inflicted by the maintenance of a nuisance. Early California cases'®
had indeed suggested that the payment of damages for a nuisance is mandated by the
constitutional eminent domain provision. Governmental liability for maintenance of a
nuisance has since taken a path separate from inverse condemnation, but its inverse
origins are evident.

How nuisance theory can support an inverse recovery can be illustrated by the North
Carolina example. In that case, so the plaintiff alleged, the construction of the bypass
highway created a "dam' which backed up the ocean and caused it to inundate plaintiff's
land. The highway was treated as a nuisance and plaintiff was allowed to recover:

But if a govermmental agency maintains a nuisance, permanent in
nature, causing damage to and diminution in the value of land,

the nuisance is regarded and dealt with as an appropriation of

property to the extent of the injury inflicted.l”

An interesting conflict over the relationship between nuisance and inverse law has
arisen in the airplane overflight cases. Inverse recoveries have been allowed against
publicly-owned airports for damage due to recurring flights of airplanes over private
property situated near the runways. When airplanes have flown near to but not over the
property alleged to have been damaged, liability has been controverted on the ground
that a trespass is an essential ingredient to a recovery. The courts are divided on this
point,'® but the long-established basis of inverse condemnation in nuisance doctrine could
easily support recovery on a nuisance theory in cases like these.

l14For discussion see Note, 1961 Wash. U.L.Q. 62.

15United States v. Causby, 328 U.S. 256 (1946).

18The California story is told in Van Alstyne, "A Study Relating to Sovereign Immunity"
California Law Revision Commission (January 1963) pp. 225-30.

17Midgett v. North Carolina State Highway Comm'n, 132 S.E.2d 599, 606 (N.C. 1963).

18Compare Batten v. United States, 306 F.2d 580 (10th Cir. 1962), noted, 111 U. Pa. L.
Rev. 837 (1963), denying liability, with Thornburg v. Port of Portland, 376 P.2d 100
(Ore. 1962) contra.
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SOLVING THE TORT-INVERSE RIDDLE

This exploration into the relationship between tort and inverse doctrine has neces-
sarily been incomplete, but has been sufficient to pinpoint some of the areas of difficulty.
Recent developments in the private law of torts have tended to obscure further the tra-
ditional bases of nuisance, trespass, and negligence. Conventional distinctions between
entry by tangible objects (trespass), and by intangible objects (nuisance), have become
harder to sustain in view of modern theories about the form and content of matter. In
borderline cases, nuisance and trespass theory have coalesced. Modern authority has
also abandoned the absolute liability approach to nuisance, and has likewise abandoned
the notion that nuisance is an independent tort unconnected with traditional doctrine.
Nuisance has become an effect, an unreasonable interference with the use of land which
results from conventionally tortious conduct which may be intentional, ultrahazardous,
or even negligent.

What these developments mean is that distinctions between liability in tort, which is
blocked by immunity principles, and liability by way of inverse condemnation, which is
compensable under the constitution, become harder and harder to defend. A growing
trend toward abolition of sovereign immunity, which has now been abolished in many
jurisdictions and which has not been available to the Federal Government since 1946,
has complicated the solution of these problems. Some observershavefelt that abolition
of immunity principles could solve the inverse question, as claims prosecuted by way
of inverse could then be recovered without restriction in tort. But this expectation will
not easily be fulfilled.

A real question exists as to whether the repeal of sovereign immunity is meant to
replace inverse condemnation in cases in which the inverse remedy has traditionally
been available. More important, exclusions from liability have been adopted by statute
or judicial construction in States in which immunity has been abolished, and one of the
more important exclusions would avoid governmental liability for damage flowing from
the exercise of discretionary functions. Inasmuch as the planning of a highway is
classed in the discretionary function category, damage due to defects in construction
that can be traced to defective planning has been placed within the discretionary function
exclusion, and liability has been denied.

The author offers no easy solutions to the tort-inverse problem. A judicial tendency
to adapt to the inverse action the weighing of advantage and harm that is so common to
nuisance suits, a development too complex to discuss here, would suggest that courts
will increasingly approach the decision of inverse cases on an explicit policy level. It

NNNNNNNNN tr\” that ~n Aangidaratiang am onnatitiitianal nravui

has been Suggesiea uiat Pulicy consiaeraiions, embedded in constituticnal j82¢ ovisions
for compensation in eminent domain, point to the imposition of an absolute liability on
highway agencies in cases in which physical injury to land can causally be connected to
the highway improvement. Absolute liability does not make the highway agency an in-
surer of every loss, however, and the courts should be able to fashion a series of policy
limitations to the imposition of inverse liabilities. For example, liability would not be
imposed for flooding damage arising out of hurricances or other Acts of God.

Adoption of an absolute liability approach to inverse condemnation may well lead to
a continuing coalescence of tort and inverse theories, gravitating toward a more-inclu-
sive theory of responsibility which can achieve a fairer solution of the problem of public
liability. Cause-in-fact problems, for example, would be common both to the tort and
to the inverse cause of action. In the meantime, questions about the highway agency's
liability for property damage will have to be answered both in the inverse and in the
tort context.
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Analysis and Evaluation of
Oregon Condemnation Cases

LEONARD 1. LINDAS
Assistant Attorney General and Chief Counsel, Oregon State Highway Department

®JURY VERDICTS returned in condemnation cases cannot really be accurately analyzed
and evaluated. Certain observations and conclusions that may have some validity may
be drawn, however, based on experience, knowledge of the area involved, the parties,
the witnesses and the thinking of the times.

During the period between July 1955 and June 30, 1963, 635 condemnation actions
were prosecuted in Oregon. Figure 1 shows the wide variation during that period in
percentage of increase above the highest offer to settle made by the State.

A study of all cases tried during the period bears out certain conclusions that could
be drawn in connection with the percentage of increase approach, whichis thatthe greater
increases occur when the offer is less than $10,000. Experience shows that the aver-
age jury has little or no compunction about doubling a $2, 000 offer but is reluctant to
double a $200, 000 offer. This phenomenon will always be presentand, consequently, charts
based on percentages of increase may vary 10 to 20 percent or more in any given year.

Another factor is the demand of the owner. For example, a well-known farmer, ex-
legislator and respected community worker was the owner of a beautiful farm. As so
often happens, the right-of-way crossed the farm diagonally, but farm crossings were
allowed. The offer to purchase was $10, 500, but the owner demanded $100,000. The
case was tried before a jury composed mostly of farmers, and the verdict returned was
$17,500. This was a healthy increase in percentage, but from the standpoint of the
demands of the owner and the farm involved, it was not a disgraceful one.

This case was the subject of a GAO audit in 1960, and there was some criticism be-
cause the court award was considerably higher than the appraisal. For the benefit of
all auditors it should be made clear that the spread between State appraisals and those
of the landowner are frequently awesome to behold (Table 1). A jury, generally com-
posed of a cross-section of the residents of the county, are people who have no special
knowledge of appraising or of real estate values. Nor have they been briefed before-
hand as to any auditing policies against bringing in verdicts in excess of State apprais-
als. Jurors have to make a decision as to value in a few hours based on the testimony
of appraisers who appear on both sides and who, in most cases, have equal qualifica-
tions. It seems that most juries feel the correct answer lies somewhere between the
State's highest appraisal and the landowner's lowest appraisal. In most cases, the
juries have decided more in the State's favor than in the landowner's, even though it
would be easier for them to identify themselves with the property owner.

It is, therefore, obvious to anyone who understands the law of eminent domain that
a court trial transcends the field of auditing and that the auditor who attempts to apply
his training to it is being thoroughly naive.

Charting the trials of cases from a percentage of increase basis may not always
give a true picture of trends in jury verdicts. In fact, it can be very misleading, at
least from the trial attorney's standpoint. However, there is one trend worth mention-
ing, and that derives from a comparison of a large metropolitan area with a predomi-
nately rural area.

A study of the cases indicates that since 1960 trials in Portland, Oregon's only large
city, have been much more successful for the State than trials in rural areas. This is

Paper sponsored by Committee on Land Acquisition and Control of Highway Access and
Adjacent Aresas.
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a reversal of the trend of the early 1950's. Verdicts in the Portland area since 1960
have averaged 5 to 10 percent greater than offers, whereas during the 1950's they aver-
aged 17 to 20 percent greater than the offers. The change may be because the comple-
tion of the Banfield Expressway in Portland and Multnomah County (of which Portland

is the county seat) rather vividly demonstrated to the populace at large that the nearness
of this segment of the Interstate did not, in fact, reduce property values as then con-
tended by every defense attorney. In fact, subsequent developments proved just the
opposite. Eventually this fact found its way into the jury box and the oracles of doom
lost a strong argument.

In all counties except one or two, which perhaps suffer a little from provincialism,
there is very little or no appreciable trend either up or down. Even a knowledgeable
and understanding jury will be influenced by their beliefs and prejudices. It appears
that many of the adverse decisions are the result of wide dissemination of public infor-
mation about highway departments, most of which has been derogatory, to say the least.

Whereas it may not be indicative, it is at least an unusual coincidence that the high-
est percentages of increase in verdicts occurred during the time of the unmerited de-
gradation of the State highway departments through national publications. For instance,
the percentage increase in verdicts was almost 37 percent during fiscal 1960-1, the
period when the Blatnik Committee hearings on Oklahoma and New Mexico were made
public and in which the Reader's Digest article on the '""Great Highway Bungle', which
had wide circulation, was published. Fiscal 1961-2 was even worse. It was during
this period that the Blatnik Committee released its findings of the Florida and Massa-
chusetts hearings. It was also during this period that the Kiplinger and the Parade
magazine articles on highway scandals found their way into millions of homes through-
out the Iand. The percentage of increase was then 46. 6 percent, which is the highest
they have ever been in the State's history. Presumedly the juries' reaction was that if
Highway Department employees were going to pay favored contractors for shoddy work,
or split fees over fraudulent right-of-way deals, it would be best to give landowners
more generous treatment.

The last fiscal period, 1962-3, saw a rather pronounced reduction in the trend even
though it was during this period that the Brinkley Journal was televised. Since hisdis-
closures in October 1962, the press and committee hearing results have been some-
what quiet and the increase over offers dropped to 26. § percent. Perhaps Mr, Brinkley's
Journal was a little anticlimatic and did not have the effect of the former writings. Peo-
ple tire of the sensational on a given subject after they have been saturated with it, un-
less it deals with a subject similar to the Christine Keeler exposé.

One conclusion that can definitely be drawn is that, for a while at least, improper
or criminal activities on the part of highway officials and employees do find receptive
ears and do find their way into the jury box.

Another factor, which most aciive trial attorneys recognize, concerns the jury panel
as a group. Most juries can be categorized as a plaintiff or defendant jury. People,
as a rule, are either conservative or liberal in their approach to a problem. The NACA
is cognizant of this, as are its counterparts in defense of claims. Given a new jury
panel and two or three emphatic verdicts, plaintiff or defendant, a rush to settle, or a
pugnacious tightening up on the part of one or the other, can be seen. It has long ago
been discovered that the State highway department fares much better before a defen-
dant's than before a plaintiff's jury. In name, the State is the plaintiff, but in actuality,
it is in the same position as the defendant.

A word about provincialism might not be amiss. One county in Oregon is rather re-
mote and isolated from the other counties. The people appear to be clannish, Popula-
tion is sparse and tillable land is at a premium. Many of these properties are still held
by the same families who received the original grant or patent from the United States
Government. Most people are acquainted with or know of each other and, consequently,
it is almost impossible to secure a jury that does not know of, or have some opinion
about, the highway department and the earlier condemnation cases. The new highway
traverses a comparatively narrow area lying between the coast range mountains and
the ocean.

The county took a dim view of the location because a rather large proportion of good
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taxable land was taken from the tax rolls. This feeling found its way into the county’s
only weekly newspaper, whose editorials were not designed to popularize the highway.
For 10 yr, the highway department has been endeavoring to convince juries of land
values being testified to by competent and capable real estate appraisers brought in
from neighboring counties because local appraisers could not be secured. Some of the
local appraisers feel property values are considerably higher than the State thinks they
are, and one or two others forthrightly say that to testify for the State would be detri-
mental from a business standpoint and they could not afford to accept the assignment.

A review of the cases tried in this county during the past 10 yr shows that increases
over offers consistently hover between 50 and 150 percent. The problem has not yet
been solved, but because construction is nearing an end in that area, perhaps the ques-
tion will be moot for another decade or so.

Jury verdicts will never be constant, There are too many elements which seem to
influence and sway juries in their deliberations, They may take a dislike to one of the
parties, or his attorney. The witnesses on one side or the other may irritate them.
They may be in a hurry to get home. They may have harvesting to do. They may not
feel well. They may not fully understand the case. There may be any number of im-
ponderables which will cause them to compromise in one direction or the other. These
are matters that cannot be documented, but only conjectured.

In endeavoring to analyze or evaluate jury verdicts, it may be well to consider the
thinking of Hugo Munsterberg on the subject. In '"The Mind of the Juryman, " he sug-
gests that the more persons work together, the less every single man can reach his
highest level of thinking in the search for the truth. They become a mass with mass
consciousness, a kind of a crowd in which each one becomes over-suggestible. He
feels that in such a situation each person thinks less reliably, intelligently, and impar-
tially than by himself alone; they are then like any other crowd that can be thrown into
panic, or can rush into some foolish, violent action. When such happens, the individual
is no longer judging for himself. He did have a good word for the ladies, however. He
believes that the woman generally remains loyal to her instinctive opinion. This
certainly contrasts with the general idea that a woman easily changes her mind. She
may change it, but others cannot.

Mr. Munsterberg concludes that all results show it is really the argument in the
jury room that brings cooperating groups nearer the truth rather than seeing how the
other man votes. Perhaps this explains why the understanding jury will generally come
up with the right answer and why there is shock when a jury runs wild.

AUTHOR'S NOTE:—Since preparation of this paper, another article has appeared in
Reader's Digest (Oct. 1963), tantalizingly titled "Bulldozers at Your Door." It will be
interesting to note which way the pendulum will swing this time, but perhaps no change
will be noted.

The percentage figures of verdicts over offers have been brought up-to-date as follows:

July 1, 1963, to and including Oct. 31, 1963

Highest proposal of settlement ... $528,975
Verdicts .« o v« ¢ awivis sees i s e e $666, 565

DAfference . . . wie simesivs stavee aves $137, 590
A slight reduction (about 1 percent) is indicated over fiscal 1962-3. This perhaps bears

out the conclusions with respect to the effect the Brinkley report had, and only time will
tell the effect of the latest article.
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*LEGAL PHILOSOPHERS and practitioners have held different views with respect to
the purpose of legal proceedings. Legal practice has been considered by some to be a
substitute for '"trial by battle,' a medieval institution from which has evolved a more
refined adversary procedure. To others, adversary practice has represented the only
way to settle a dispute with the most efficient counsellor and the most telling presenta-
tion or facts at his command able to persuade effectively the arbiter, court, or jury.

This attitude toward adversary procedure when related to another of the substantive
and philosophical goads of the legal process, to do justice or to pay fair compensation
as in the field of land acquisition, has resulted in a gradual reduction in the opposition
process. This has been accomplished through attempts at pretrial conferences and
discovery procedures, which are judicial processes to reveal pertinent information to
opponents before trial, as well as other legal mechanics. One objective of these me-
chanics, of course, is to reduce the courtroom drama.

PROCESS AND PROCEDURE

Of particular significance to agencies concerned with public works programs is land
acquisition and its courtroom efforts. About 10 percent of highway land acquisitions
culminate in trial. In the normal process of trial, of course, standard rules of evi-
dence apply, but even these evidentiary rules, accepted over the years, have resulted
in erecting various adversary barriers against a complete exchange of information be-
tween litigants,

A new area of legal effort has been created by the acceptance of the Federal Rules
of Civil Procedure' and the discovery rules included therein. Discovery rules are ap-
plicable to every substantive field of civil law, including eminent domain proceedings.
As a result, there rules have affected the statutory and the case law of eminent domain.
In some respects, discovery meets different problems in this field. For in condemna-
tion, sovereignty and public interest are involved. Should the exchange of information
be the same in these cases as in other types of litigation? Are States and the Federal
Government reachable by discovery to a greater extent than private citizens? Does the
application of discovery rules to the field of eminent domain and experts such as ap-
praisers introduce a new dimension to the problem which makes it necessary for public
personnel to be more painstakingly file conscious than they otherwise would need to be?

The nature of discovery rules raises considerable concern on the part of both pri-
vate and public litigants as to the contribution of the process to the fairness of court-
room proceedings. Public officials, at both the Federal and State levels have been con-
cerned with the possibility that inadequate data will be disclosed; others have been con-
cerned that the seerecy of trial preparation will be disturbed; all are of specific con-
cern and quite distinet from broader questions such as executive privilege or policy.2

Paper sponsored by Committee on Land Acquisition and Control of Highway Access and

Ad jacent Aresas.

ill‘ederal Rules of Civil Procedure, 28 U.S.C. (1938).

“Porter, P.A. "Release of Govermment Information in Private Iitigation," The Forum, Nov.
1963, p. 15.
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EVALUATION AND IMPLICATIONS

This paper seeks to evaluate the fundamental nature of this process of discovery in
litigation and its significance in the land acquisition process for both parties. Implica-
tions drawn from this evaluation can then serve as a basis for legal counsel and right-
of-way personnel in State highway departments and at other levels of government to
develop adequate procedures (a) to counter the inordinate use of discovery rules against
State highway departments and the Federal Government in eminent domain cases and
(b) to encourage its use where relevant to a determination of fair compensation for the
property owner.

Public improvement agencies are intimately involved in land acquisition., The Fed-
eral-Aid Highway Act of 1956, for instance created at one fell swoop a tremendous land
acquisition program for both the Federal Government and the individual States. It is
anticipated that more than 750, 000 individual parcels of land will have been acquired
by 1972 for the National System of Interstate and Defense Highways alone at a cost of
almost $7 billion. The ABC system of highways will probably affect twice this num-
ber of parcels by the same date.® Various other public improvement programs includ-
ing urban renewal, housing, reclamation, and flood control also are involved in such
proceedings.

Individual governmental units at the local and State levels and Federal governmental
units may be engaged in litigation arising from the exercise of their eminent domain
powers at any time. Many of these units are concerned with the applicability of general
evidentiary rules to right-of-way acquisition and litigation. Questions regarding dis-
covery of expert witness materials, appraisal records, appraiser names, or eviden-
tiary reports, and data, have recently come forward in right-of-way litigation as these
cases have accelerated in number.

THE DISCOVERY PROCESS

Nature of Discovery

Discovery may be considered a judicial process conducted before an actual trial
according to certain rules of procedure as adopted by the courts or legislature of a
particular jurisdiction and overseen by the judge of the court in which the action is
pending. The basic purpose of this process is to furnish pertinent information to one
adverse party which the other party may have in his possession or control.’

Modern discovery procedures may be conveniently dated by the inception of the Fed-
eral Rules of Civil Procedure in the U, S. District Courts on Sept. 16, 1938. The idea
of discovery, however, is much older; it originated in the early equity courts as the
bills of discovery,” as well as in some of the early code States such as California and
New York. The purpose of the bill was to enable the party to prove his own case, not
to disprove the case of his adversary.® This same criterion has been set by the courts
today.

The Federal Rules, for example, provide for discovery and pretrial procedures in
Rules 16, 26 to 37, and 45. Appendix A is a compilation of the rules highlighted in
this paper. The Federal courts and all 50 States have some provision for discovery
procedures; most States have adopted either the Federal Rules per se or have very
similar statutory provisions for deposition and discovery procedures (Appendix C).

Each of the rules cited is interrelated and must be construed together.” This prin-
ciple is particularly true in those States which have adopted the Federal Rules or have
substantially the same provisions.? Discovery by means of written or oral interrogatory,

3Goldstein, "Economic Evidence in Right-of-Way Litigation," 50 Geo. L. J. 205 (1961).

427 C.J.8. 820 (1959).

5Id. §l-

®Nashville, Chattanooga & St. Louis R.R v. T.3. Jenkins & Son, 276 S.W. 1, 53 A.L.R.
814 (1927).

7"Taine, '"Discovery of Trial Preparations in the Federal Courts," 50 Colum. L. Rev.
1041 (1950) .

8South Dakota is an exception. Bean v. Best, 76 S.D. 462, 80 N.W. 24 565 (1957), each
part of the discovery rules interpreted separately and the scope determined accordingly.
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deposition, or production of documents or other tangible things is not limited to the
specific provisions of Rules 26 to 37, but through an understanding of these rules as
well as Rules 16, 45(a) and 45(d) as one interrelated process. In many ways pretrial
procedures and discovery procedures are synonymous.

Federal Rule 16 provides for a pretrial conference to consider:

1. Simplification of issues;

2. Necessity or desirability of amendments to the pleadings;

3. Possibility of obtaining admissions of fact and of documents which will avoid un-
necessary proof;

4. Limitation of the number of expert witnesses;

5. Advisability of a preliminary reference of issues to a master for findings to be
used as evidence when the trial is to be by jury; and

6. Such other matters as may aid in the disposition of the action.

Thirty-seven States and the District of Columbia presently have some provision for
pretrial conferences (Appendix C). The majority of these State jurisdictions have fol-
lowed the provisions of Federal Rule 16 verbatim. In California, Connecticut, Iowa,
Maryland, North Carolina and New Jersey, the scope of the pretrial conference has
been expanded to specifically include matters not included under the Federal Rule. The
applicable rule in the 1962 Code of Iowa is a good example of such expansion (Appendix
B).® New York, however, is among those States which make no provision for a pretrial
conference.'®

The purpose of the pretrial conference and procedure has been described in various
ways, but the majority of these explanations appear to arise from the cited six con-
siderations listed in the text of Federal Rule 16. All States having pretrial provisions
list similar considerations. The proper application of discovery includes the use of
Rule 1? ; as well as the deposition and discovery procedure coupled with the subpoena
power.

Inasmuch as land acquisition involves the use of technical terms and expert witnesses,
pretrial procedures tend to reduce the amount of trial preparation and court time re-
quired.” Thus, discovery can be used to simplify the issues before the actual trial, to
arrive early at a "fair market value" through the use of appraisal reports and taking of
depositions of appraisers and other qualified "expert witnesses, " and to thus satisfy the
constitutional requirement of just compensation. The purpose of pretrial preparation
is not to harass the adverse party or merely to uncover the mistakes or weaknesses of
the opponent, but to balance the interests of both parties so that the proceedings may be
expedited." The possibility of settlement is greatly increased, unnecessary expense to
the parties may be eliminated, fair treatment may be given to both the landowner and
the condemnor. Thus, the problem of crowed court dockets might be alleviated.

Concerning the advantages of pretrial, it has been said that:

Pretrial is now generally considered one of the accepted means

of obtaining "the fullest possible knowledge of the issues and

facts before trial." It and the whole system of discovery help
us "find the truth," and that is what a lawsuit is intended to

do under our system of justice unde law.l®

92 Iowa Code 1962, R. Civ. P. §136.

101 Barron & Holtzoff, Fed. Prac. & P. §9.33 (1962 Pocket Part). WNor do Mississippi,
Nebraska, New Hampshire, Ohio, Oregon, Rhode Island, South Carolina and Tennessee have
statutory provisions for a pre-trial conference, though pre-trial conference may exist
as a matter of judicial practice.

Fed. R. Civ. P. 26-37.

12Fed. R. Civ. P. U5,

'2Levin, "Pretrial Practices in Condemnation Cases," Legal Affairs Committee Ann. Meeting,
AASHO (Dec. 1960); Allen, "The New Rules in Arizona," 16 F.R.D. 191 (1955).

l4lester v. People, 150 I11. Lo8, 23 N.E. 388 (1890). As to the contemporary problem of
crowded court dockets see Banks, L., "The Crisis in the Court," Fortune, Dec. 1961, p.86.

15§ankyich,)"Crystallization of Issues by Pre-Trial: A Judge's View," 58 Colum. L. Rev.

70 (1958).
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Consideration of the implications of pretrial and discovery procedure, particularly
in recent land acquisition proceedings, has been discussed on a number of recent oc-
cagions,!®’ 17218

Although the Federal Rules of discovery had been used in land condemnation litiga-
tion with some confusion since their inception, they were made applicable to land con-
demnation in 1951 by direct provision in Rule 71A (Appendix A). Before adoption of this
provision, procedure in Federal courts suffered from a lack of uniformity in the appli-
cability of Federal statutes to condemnation procedures. Rule T1A(a) represents an
effort to provide uniformity.™ Accordingly, it has been held that discovery is available
in condemnation proceedings.’® The feeling was recently expressed that all opinions in
condemnation cases before the adoption of this rule were mere dicta.*

Alaska, California, Delaware, Kentucky, Maryland and Missouri have adopted pro-
visions similar to the Federal Rule.?” In relating discovery practice to condemnation
cases, Illinois passed the Civil Practice Act of 1956 which made the rules of discovery,
including sanctions, appropriate in condemnation cases.>® Other States which have re-
cently adopted the Federal Rules or a similar version have not adopted Rule 71A, but
they have recognized that section and reserved it for future legislation. This fact, to-
gether with recent court interpretations favoring liberal construction® of their rules
following the spirit of the Federal Rules, indicates that the use of discovery in con-
demnation cases is a new and growing combination of proceduraland substantive law.

Scope of Examination

The specification of the unity of pretrial and discovery practice and the reference in
the Federal Rules and elsewhere to the use of this practice in condemnation indicates a
public policy in favor of discovery in general. But such a policy has various limitations.

Very often the condemnor, a public agency, is concerned with the confidentiality of
its internal materials which may have usefulness in a particular trial. A State highway
department, for instance, may have gathered, in preparation for condemnation pro-
ceedings, appraisal reports prepared by an expert in anticipation of litigating the issue
of "just compensation.' Similarly, the opinion of the appraiser, the factual material
gathered as to the value of the land taken, as well as the highest and best use of the
remainder parcel are items that might be best to hold until trial; there may be an ab-
solutely senseless and incompetent matter that is in the files of the agency but being
poorly drawn, should not be exposed to public scrutiny. On the other had, the con-
demnee may wish to obtain such information feeling that it would make the best case
for him, and, in fact, the success or failure of a case may sometimes hinge on the pre-
trial discovery stage despite the courtroom expertness of the attorneys.

8Naftalin, "Pretrial Practice in State Condemnation Cases for Highway Purposes," HRB
Bull. 294, p. 15 (1961). See additional references in the recent Ann. Rept. (1962,
1963) of the Comm. on Condemnation and Condemnation Procedure of the Am. Bar Ass'n.

17Buscher, "Pre-Trial Discovery Tactics," HRB Spec. Rept. 76, p. 78 (1962).

L8Holloway, J. P., "Use of Pre-Trial Discovery Rules in Eminent Domain," Proc., WASHO
(1962). Also the California Law Revision Commission has directed a recent Study con-
cerning Pretrial Conferences and Discovery in Eminent Domain Proceedings.

193 Barron & Holtzoff, Fed. Pract. & P. §1516 (1958).

2%United States v. 1,278.83 Acres of lLand, More or Less, 12 F.R.D. 320 (E.D. Va. 1952).

2lgtate ex rel. Willey v. Whitman, 91 Apiz. 120, 370 P.2d 273 (Sup. Ct. 1962).

22pjaska R. Ct. P. & Admin. 72(a) (1963); Cal. R. P. §1262; Del.Code A, Sup. Ct. R. Civ.,
71A (Cum. P.P. 1962); Ky. Rev. Stat. §177.08L(4) (eff. June 19, 1952); Md. R. Civ. P.
U12 (unann. ed. 1963); 4 Mo. R.S. 1959, Sup. Ct. R. 86.01.

23Corboy, "Discovery Practice—Documents, Tangible Articles, Real Estate," 3 U. I11. L.F.
797 (1959).

24Arkansas State Hwy. Comm'n v. Stanley, 353 S.W.2d 173 (1962); Shell v. State Rd. Dep't,
135 So. 2d 857 (Fla. 1961); State ex rel. Reynolds v. Circuit Ct., 15 Wis. 24 311, 112
N.W.2d 686 (1961); Power Authority v. Kochan, 216 N.Y.S.2d 8 (Sup. Ct. 1961).
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The limits of examination by deposition and discovery for cases pending in the U. S.
District Courts are set forth in Rule 26(b) of the Federal Rules (Appendix A). Whereas
this rule reads as though it defines the scope of depositions, it has also come to be re-
cognized as setting forth the limits for the entire discovery procedure.

A number of States have adopted Rule 26(b) without any substantial additions or dele-
tions (Appendix C). Three States®® have adopted it with the exception of the last sentence.
Seven States®® have added to their comparable Rule 26(b) a proposed amendment®’ to the
Federal Rules which was not adopted by the U. S. Supreme Court. In addition, two other
States®® have made certain other additions to their version of Rule 26(b).

Under Rule 26(b) the examination is not limited to a party to the action but is per-
mitted to be made of any person having knowledge of relevant, unpriviledged facts.

When a deposition is sought to be taken, no distinction is made between a party and a
mere potential witness. This is quite different from the situation under Rules 33 and
34 (Appendix A), in which only the adverse party may properly be examined.

DISCOVERY AND LAND ACQUISITION
Explanation of '""Any Matter," ""Not Privileged"

One of the most troublesome areas of the discovery rules with regard to land acquisi-
tion involves the determination of the proper scope of examination as to subject matter.
Any matter, not privileged, which is relevant to the subject matter of the pending action
is properly discoverable according to Rule 26(b). The courts, however, have been far
from unanimous in their delineations of the scope of discovery, especially in the inter-
pretation of the meaning of "any matter."

The most significant point in this regard, especially for appraisal records in land
acquisition cases, is the distinction between "fact" and "opinion." Although no such
distinction is made in the rules, the courts have interpreted Rule 26(b) as if there were.

Before making a decision as to whether the material sought constitutes fact or opin-
ion, the extent to which one party must divulge "the identity and location of persons
having knowledge of relevant facts' is determined. Discovery of such persons is spe-
cifically provided for under Rule 26(b).?® The court must decide whether the person
taking the deposition is actually seeking the identity of persons having knowledge of
relevant facts, or whether he is attempting to secure a list of the witnesses his opponent
intends to call at the trial. There is a division of authority on this latter point.

Apparently "it is permissible under Rule 26(b) to inquire into the identity and loca-
tion of persons having knowledge of relevant facts, for the purpose of discovery. This
provision must not be confused with an attempt to secure a list of witness whom the
adverse party intends to call at the trial, however."° In a number of other cases dis-
covery was similarly denied where the object was simply a list of witnesses tobe called.

One court has ruled that a showing of some special circumstances will justify non-
adherence to the general rule prohibiting discovery of witnesses.** On the other hand,

31

®5T1linois, South Dakota, Tennessee.

26Tdaho, Maryland, Minnesota, Missouri, New Jersey, Washington, and West Virginia.

27See discussion of proposed Amendment following.

28(alifornia and Maryland.

29 pktiebalaget Vargas v. Clark, 8 F.R.D. 635 (D.D.C. 1949); Fidelis Fisheries v. Thorden,
12 F.R.D. 179 (S.D.N.Y. 1952); Frankel v. Sussex Poultry Co., 71 A.2d 754 (Super. Ct.
Del. 1950).

30 pxtiebalaget Vargas v. Clark, 8 F.R.D, 635 (D.D.C. 1949).

3lpidelis Fisheries v. Thorden, 12 F.R.D. 179 (S.D.N.Y. 1952); United States ex rel.
TVA v. Bennett, 14 F.R.D. 166 (E.D. Tenn. 1953); Ex parte Wood, 253 Ala. 375, 4l So.
2d 560 (1950); Prankel v. Sussex Poultry Co., 71 A.2d 754 (Super. Ct. Del. 1950); Bx
parte Driver, 255 Ala. 118, 50 So. 2d 413 (1951); Huntress v. Tucker, 104 N.H. 270, 184
A.2d 562 (1962).

32Wilson v. Kanyon, 120 N.Y.S.2d 638 (Suffolk County Ct. 1953).
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disclosure of witnesses has been ordered by some courts.”® New Hampshire, for ex-
ample, in a personal injury action ordered disclosure of a list of names and addresses
of witnesses, ruling that those witnesses were not the exclusive property of either party,
and that in the interest of justice their testimony should be introduced in the action.®*
Whether or not the names of witnesses must be disclosed has an important bearing
on land acquisition cases, because many of the witnesses to be called will be appraisers
and other persons having expert knowledge of the subject matter. Consequently, those
persons having knowledge of relevant facts will quite often coincide with the witnesses
to be called at the trial. To compel disclosure in accordance with Rule 26(b) would
often violate the provision denying discovery of the names of potential witnesses. Once
the appraiser's identity had been disclosed, he would be subject to the full range of the
discovery procedure as to his knowledge of the property. The cases have generally
held that the condemnor could refuse to answer interrogatories seeking the names, ad-
dresses, and positions of persons who had aided in compiling the appraisal data.*
New Jersey, recognizing this problem and attempting to protect the expert witness,
amended their Rule 26(b) in 1955. The amendment states:

A party may require any other party to disclose the names and
addresses of proposed expert witnesses; except as provided in
R.R. 4:25-2, such disclosure shall be solely for the purpose

of enabling the party to investigate the qualifications of such
witnesses in advance of trial.®®

In 1960, New Jersey handed down an interpretation of its rule. In a personal injury
action, the plaintiff was required to disclose the name and address of his expert wit-
ness, but the defendant could not take the deposition of the expert as to facts within his
knowledge on the theory that the expert was a person having knowledge of relevant
facts.’” In arriving at this decision, it found that the language of the rule was clear
and interpreted the word "solely" in a literal fashion. By analogy, this would indicate
a policy of protecting the work of an appraiser from discovery, even though the ap-
praiser's name must be disclosed.

There is also some discrepancy as to whether information which is known or is
equally available to the interrogator is discoverable. One position is that the interro-
gator is not limited to facts exclusively or peculiarly within the knowledge of the ad-
verse party, even where the interrogator has at his disposal an adequate or even better
source of information.”® As recently as 1959, however, in a condemnation proceeding,

ATA 4l nd A T4 4

California held that although there was no valid objection to the discovery of relevant, un-
privileged factual data, discovery would be denied because the data were readily avail-
able to the defendant by other means.*

On the other hand, some States have adopted, by statute, a more liberal approach
and have tried to remove some of the uncertainty surrounding the proper scope of ex-
amination. Thus, New Jersey®® and Idaho*' have added a sentence to their rules govern-
ing the scope of examination which reads: "Nor is it ground for objection that the ex-
amining party has knowledge of the matters as to which testimony is sought." In com-
pelling discovery of matters already within the knowledge of the interrogator, the ratio-

33Reynolds v. Boston & Maine Transp. Co., 98 N.H. 251, 98 A.2d 157 (1953); Unger v. Los
Angeles Transit Lines, 4 Cal. Rep. 370 (Dist. Ct. App. 1960).

34Reynolds v. Boston & Maine Transp. Co., 98 N.H. 251, 98 A.2d 157 (1953).

35Hickey v. United States, 18 F.R.D. 88 (E.D. Pa. 1952); United States ex rel. TVA v.
Bennett, 14 F.R.D. 166 (E.D. Tenn. 1953); United States v. 7,534.24 Acres of Land, 18
F.R.D. 146 (N.D. Ga. 195U4); United States v. 6.82 Acres of Land, 18 F.R.D. 195 (D.N.M,
1955); United States v. 19.897 Acres of Iand, 27 F.R.D. 420 (E.D.N.Y. 1961); United
States v. 900.57 Acres of Land, 30 F.R.D. 512 (W.D, Ark. 1962).

36N,J. Rules L4:16-2.

37Kusner v. Howard §. Stainton Co., 59 N.J. Super. 93, 157 A.2d 154 (1960).

380nofrio v. American Beauty Macaroni Co., 11 ¥,R.D, 181 (W.D. Mo. 1951).

3%United States v. Certain Parcels of Land, 25 F.R.D. 192 (N,D. Cal. 1959).

40N,J. Rules L4:16-2.

417daho R. Civ. P. 26(b).
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nale sometimes used by the courts is that a party is entitled to elicit such information
for the purposes of cross-examination, or for the purpose of impeaching the credibility
of the witness at the trial. The converse reasoning is that it constitutes an invasion of
the "work product' of an expert or attorney, or that it would give to one party a "free
ride'" and promote laziness.

With regard to the discoverability of matter which one party intends to use as evi-
dence in establishing his case, it has been held that the moving party cannot be allowed
to pry indiscriminately into the opponent's case to ferret out evidence by which the case
will be proved.™

Furthermore, matters are discoverable if they are not privileged. The uncertainty
surrounding the concept of "privilege" makes it so significant in land acquisition cases
where the expert witness is so important. Thus, information gathered by an appralser
in preparation of a land acquisition proceeding has been held to be privileged matter,*
which need not be disclosed either at the time discovery is sought or at the trial; but
this is by no means a unanimous holding. Attempts have been made to place such re-
ports within the scope of the immunity set forth in the landmark Hickman Case,* where-
as other courts have rejected such an interpretation. The Hickman case is 1nvar1ab1y
the basis for the reasoning of the Federal courts, whereas a number of State courts rely
on the amendment proposed to the Supreme Court in an effort to limit the scope of the
examination and to protect a party's expert witness from the necessity of disclosing
information,*

As enacted by Idaho, the amendment reads as follows:

The deponent shall not be required to produce or submit for in-
spection any writing obtained or prepared by the adverse party,
his attorney, surety, indemnitor, or agent in anticipation of
litigation and in preparation for trial unless the court other-
wise orders on the ground that a denial or production or inspec-
tion will result in an injustice or undue hardship; nor shall
the deponent be required to produce or submit for inspection
any part of a writing which reflects an attorney's mental im-
pressions, conclusions, opinions or legal theories, or, except
as provided by rule 35, the conclusions of an expert.*®

Although the amendment does not mention any privilege which is to attach to the
writing of any of the enumerated persons, some courts have read it as if a privilege
were granted.

A third major area of disagreement as to the scope of examination concerns that
sentence of Rule 26(b) which states that "It is not ground for objection that the testimony
will be inadmissible at the trial if the testimony sought appears reasonably calculated
to lead to the discovery of admissible evidence." The Federal courts, in accordance
with the policy of liberal construction of the Rules, allow a wide range of discovery in
this regard, and discovery-is permitted of what might normally be regarded inadmissible
evidence.

South Dakota, which has adopted a substantial portion of the Federal discovery pro-
cedure but has not included that sentence inRule 26(b), has developed the unique position
that the discovery rules are to be interpreted individual as to scope.?” Another jurisdic-
tion has recently restricted discovery to the bounds of the trial itself regarding evi-
dence.*® On the other hand, New Hampshire, while not adopting the Federal Rules, has

428mith v. American Exployers' Ins. Co., 102 N.J. 530, 163 A.24 40 (1957).

43City of Chicago v. Harrison-Halsted Bldg. Corp., 11 I1l. 2d 431, 143 N.E.2d Lo (1957).

44Hickman v. Taylor, 329 U.S. Lo5 (1947).

45Idaho, Illinois, Iowa, Kentucky, louisiana, Maryland, Minnesota, Missouri, Nevada, New
Jersey, Pennsylvania, Texas, Utah, Washington and West Virginia have adopted similar
amendments to their comparable rules 26(bh), 30(b) or 3k4.

“6Idaho R. Civ. P 26(b). Compare to Kentuecky version in Appendix D.

*7Bean v. Best, 76 S.D. W62, 80 N.W.2d 565 (1957).

*BWright v. Philadelphia Transp. Co., 24 D.&C.2d 334 (Pa. 1961).
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held that the liberal interpretation given to the rules allows evidence to be discovered,
although it may be inadmissible at the trial.*

Relevancy

The development of Rule 26(b) through court interpretations has led ultimately to the
establishment of "relevancy' as the basic criterion for determining the scope of a dis-
covery examination. Relevancy is not generally to be equated with "relevant" as ordi-
narily used in the admissibility of evidence. Rather, the relevancy of the subject matter
is the test, and subject matter is broader than the precise issues presented by the
pleadings.”® Elsewhere the real test is considered to be whether an answer would serve
any substantial purpose, either in leading to evidence or in narrowing the issues.*

With such a vague definition of relevancy, control of the discovery procedure ineffect
rests with the discretion of the court. For example, the discovery of documents was
denied in a recent action under the Federal Tort Claims Act, because a "minimal show-
ing of general relevancsy and no more" was not considered sufficient good cause for
compelling disclosure.” Besides the several restrictions incorporated into Rule 26(b)
itself, there are provisions in the subsequent rules that vest the courts with the author-
ity to issue protective orders for the benefit of the deponent.

Rule 30(b) sets forth a number of specific orders which the court may issue at its
discretion on a showing of '"good cause' by the person to be examined. It is also pro-
vided that "the court may make any other order which justice requires to protect the
party or witness from annoyance, embarrassment, or oppression.' With this broad
power, a court can substantially control the scope of the discovery procedure.

Good Cause

In keeping with the policy that all rules for discovery are to be read in pari materia,
these protective provisions were specifically incorporated into Federal Rules 31, 33,
and 34, thereby giving the courts wide discretion in every aspect of the discovery
procedure.

It is worth noting that Rule 30(b), which concerns depositions on oral examination,
requires a showing of good cause by the deponent before one of the restrictive orders
will be issued. The courts have generally interpreted this as implying that depositions
may be had as a matter of right, and that they can only be denied for good cause shown.
Inasmuch as the rules are to be liberally construed to effect a greater measure of dis-
covery, the courts quite naturally have shown some reluctance in issuing any orders
that would narrow the scope of the examination and inhibit the discovery procedure.

Rule 33, providing for interrogatories to parties, permits any party to ''serve upon
any adverse party written interrogatories to be answered by the party served or, if the
party served is a public or private corporation or a partnership or association, by any
officer or agent, who shall furnish such information as is available to the party."

Both the scope of examination of Rule 26(b) and the restrictive provisions of Rule
30(b) are applicable to interrogatories. As was the case under Rule 30(b), the serving
of interrogatories to be answered by an adverse party is considered by the courts to be
a matter of right; therefore, a protective order will be granted by the court only on a
showing of good cause by the party interrogated.

In some condemnation cases, objections have been made to certain interrogatories
propounded in accordance with Rule 33. These objections were overruled because the
purpose was no more than to ascertain the existence of documents supplied to the ap-
praisers.53 Similarly, discovery was also permitted where the moving party sought a

49McDuffy v. Boston & Maine R.R., 102 N.H. 179, 152 A.2d (1959).

50Kaiser-Frazer Corp. v. Otis & Co. 11 F.R.D. 50 (S.D.N.Y. 1951); Rediker v. Warfield,
11 F.R.D. 125 (S8.D.N.Y. 1951); Broadway & Ninety-sixth St. Realty Co. v. Loew's, Inc.,
21 F.R.D. 347 (S.D.N.Y. 1958).

SlTerritory v. The Artic Maid, 135 F. Supp. 164 (D. Alaska 1955); American 0il Co. v.
Pennsylvania Petroleum Prod. Co., 23 F.R.D. 683 (D.R.I. 1959).

52United Airlines, Inc. v. United States, 26 F.R.D. 213 (D. Del. 1960).

53United States v. 62.50 Acres of Land, 23 F.R.D. 287 (N.D. Ohio 1959).
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list of the sales of properties which m'aght have been or should have been considered in
reaching an evaluation of the property. >

THE WORK PRODUCT, AN EXTENSION OF PRIVILEGE

Most litigation involves matters of evidence that are solely within the knowledge of
the individual attorneys. These develop as part of the trial preparation and in pursuit
of the confidential relation between attorney and client. Names of witnesses, testimony,
and individual statements of fact make up the record of an attorney for trial presentation.
In this respect, courts have tended to expand the privilege of attorney-client to various
work papers that are required for the case. Yet, how far does this privilege extend?
Should it include all documents and facts within the knowledge of experts or other wit-
nesses to be called? Or is there some way of disengaging the attorney's work papers
from those of witnesses? And does this negate the attorney-client privilege?

This subject has been discussed fully in the recent literature because of a 1947 case
which answered many questions and raised a number of others. The interpretations of
these additional points have provided the rationale for both Federal and State interpre-
tations of these issues.

Hickman v. Taylor

The Iandmark Hickman case arose as the result of an accident involving the sinking
of a tugboat. After the claim had arisen, but before the action was instituted, the plain-
tiff's attorney filed numerous interrogatories on the defendant under Rule 33. One in-
terrogatory inquired whether any oral statements of members of the crew were taken
in connection with the accident, and requested that exact copies of all such statements
be attached and that the defendant set forth in detail the exact provisions of any such
oral statements or reports. The defendant refused and was held in criminal contempt
by the District Court, which permitted discovery® on the rationale that discovery of all
matters relevant to a suit should be allowed to the fullest extent consistent with orderly
and efficient functioning of the judicial process, and that the mere fact that statements
of third parties have been taken by the attorney does not of itself give rise to the tradi-
tional privilege accorded to communications between attorney and client.

The Court of Appeals reversed the District Court and coined the concept of the "work
product of the attorney."®® This concept represented a new extension of the traditional
privilege afforded to the attorney-client relationship by United States courts, though it
was already firmly rooted in English law.’” The Supreme Court® rejected the extended
privilege theory but accepted the new category of work product on a public policy basis
and denied discovery of the material sought. As a result the continuing problem of the
scope of the work product was initiated. The Supreme Court in Hickman spoke of this
problem as "a problem that rests on what has been one of the most hazy frontiers of the
discovery process. "™

S%United States v. 19.897 Acres of Land, 27 F.R.,D. 420 (E.D.N.Y. 1961); In re Cross-Bronx
Expressway, 82 N.Y.S.2d 55, 195 Misc. 842 (Bup. Ct. Bronx County 1948); Hewitt v. State,
216 N.Y.S.2d 615, 27 Misc. 2d 930 (Ct. C1. 1960).

55l F.R.D. 479 (E.D. Pa. 1945).

56Hickman v. Taylor, 329 U.S. L95, 511 (1947). Taine, "Discovery of Trial Preparations
in the Federal Courts," 50 Colum. L. Rev. 1033 (1950).

57Taine, "Discovery of Trial Preparations in the Federal Courts,
1032 (1950).

S8Hickman v. Taylor, 329 U.S. 495 (1947).

591d4. at 495, 51k.

' 50 Colum. L. Rev.
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The Court qualified the work product category, and thus distinguished it from the
absolute category of privilege with the following explanation:

We do not mean to say that all written materials obtained or pre-
pared by an adversary's counsel with an eye toward litigation are
necessarily free from discovery in all cases. Where relevant and
non-privileged facts remain hidden in an attorney's file and where
production of those facts is essential to the preparation of one's
case, discovery may properly be had. ... Were production of written
statements and documents to be precluded under such circumstances,
the liberal ideals of the deposition-discovery portions of the
Federal Rules of Civil Procedure would be stripped of much of their
meaning.®°

In other words, material sought to be discovered may be classified as the attorney's
work product and still be discoverable, whereas any material which is "privileged" is
per se nondiscoverable.

Necessity

The conditions on which work product material may be discovered are based primar-
ily on a showing of necessity.” Necessity, however, may be shown in a number of cir-
cumstances and cannot be specifically defined so as to provide a formula to determine
when discovery will be permitted or denied.

"Good cause" is equivalent to necessity. It usually consists of
a combination of need factors which Jjustify discovery of what
would otherwise not be discoverable. There is no all-embracing
practical formula and definitions are of relatively little help.®®

Need factors have been predicated on such considerations as the demands of justice,
the purpose for which the material is sought, whether or not it is essential to the liti-
gation, whether or not it is otherwise available, and whether or not undue hardship
would result if discovery were denied. Thus, the question of necessity becomes cir-
cuitous and rests ultimately on the discretion of the court for a determination.

The scope of the holding in the Hickman case is explicitly limited to include only the
trial preparations of attorneys and does not include the work product of experts such as
land appraisers, economists and realtors. The 1946 proposed amendment to the Fed-
eral Rules, discussed in a later section, was designed to provide for reports of experts.
The Court, however, rejected the Advisory Committee's proposal and handed down the
decision in Hickman, omitting experts and parties other than the attorney. In 1949, the
vacuum was filled by an extension of the Hickman rationale in Alltmontv. United States,®
an action against the U. S. Maritime Commission for personal injuries. The Court of
Appeals reversed the District Court and held that it was improper to construe Admiralty
Rule 31%¢ as permitting the libellants, without any showing of good cause, to compel the
respondent in answer to interrogatories to produce copies of written statements of pro-
spective witnesses taken by its agents. In extending the Hickman rationale to include
the attorney's agent, the court reasoned:

. We can see no logical basis for making any distinction be-
tween statements secured by a party's trial counsel and those
obtained by others for the use of the party's trial counsel.
In each case the statements are obtained in preparation for
litigation and ultimately find their way into trial counsel's
files for his use in representing his client at the trial.®S

8014, at 495, 511, 512.

é1L Moore, Fed. Prac., §26.23 at 1381 (2d ed. 1953).

®2Taine, "Discovery of Trial Preparations in the Federal Courts," 50 Colum. L. Re,
1063 (1950).

3117 F.2d 971 (1949); cert. denied, 339 U.S. 967 (1950).

84 Admiralty R. 31 is the same as Fed. R. 33.

85 A11tmont v. United States, 177 F.2d 971, 976 (1949).
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Consequently, the Hickman protection has been extended to include agents other than
the attorney who obtained statements for counsel's use.%

Since 1950 and the extension made by Alltmont, the courts have utilized the work
product concept of Hickman in dealing with land appraisers, their opinions and factual
reports, in condemnation cases and in dealing with expert testimony in general. A re-
view of the condemnation cases of the past decade reveals a tendency of the courts to
assume work product as a category and to deny or permit discovery on the basis of
work product without explaining what is meant by the work product. It appears that the
material sought will be considered work product, if it is shown that it is of a legal or
technical nature requiring the abilities of counsel or an expert employed by counsel in
direct anticipation and preparation of a cause of action. This will depend on the individ-
ual situation and cannot be given a more definite rule. Once the material soughtis found
to be work product, discovery will be denied unless factors of necessity are found to
tmll:weiggl7 the merits of work product, thus demanding production in the interest of
justice.

WHAT IS SUBJECT TO DISCOVERY?

Facts vs Opinions

Many courts distinguish between "factual'’ and "opinionative' matter. As a result,
the scope of examination has been circumscribed in Federal District Courts by Judicial
interpretation. A number of States,” however, have explicitly placed the opinion or
conclusion of an expert beyond the bounds of the examination by enacting the proposed
1946 Amendment to the Federal Rules (Appendix D).

In the Federal District Courts, discovery in land acquisition cases is usually per-
mitted of factual data, but denied when opinionative matter is requested. For example,
a Federal court observed that the reports of land appraisers included two types of in-
formation: (a) opinions of the appraisers, and (b) statements as to the factual bases on
which the opinions were predicated. The court then declared that the landowner might
inspect, copy or photograph the factual material, but that the opinion material, to be
determeigned by the court at an in camera inspection, would be withheld from the land-
owner,

Discovery has been denied, however, of not only the opinionative matter but also of
the factual material contained in an appraiser's report.” No special circumstances
were present to justify an exception to the general rule as to the nondiscoverability of
opinionative matter,”™ and discovery of the facts of the appraisal report was denied on
the ground that said facts were readily available to the landowner's appraisers. Ac-
cordingly, it was held in a recent case™ that without a showing of necessity, discovery
would be limited to the facts on which the opinions or conclusions were based, using a
liberal approach in determining what was fact and what was opinion.

86 Snyder v. United States, 20 F.R.D, 7 (E.D.N.Y. 1956); Thompson v. Hoitsma, 19 F.R.D.
112 (D.N.J. 1956).

87Permitted: United States v. Certain Parcels of Land, 15 F.R.D. 224 (S.D. Cal. 195k4).
Limited to factual materials; State ex rel. Willey v. Whitman, 91 Ariz. 120, 370 P.2d
273 (1962), pre-trial discovery of opinion included; Shell v. State Rd. Dep't, 135 So.
2d 857 (Fla. 1961); State v. Riverside Realty Co., 152 So. 2d 345 (Ct. App. Ia. 1963),
all questions of fact; denied: United States ex rel. TVA v. Bennett, 14 F.R.D. 166
(E.D. Tenn. 1953); State Rd. Dep't v. Shell, 122 So. 24 215 (Ct. App. Fla. 1960).
State Rd. Dep't v. Cline, 122 So. 24 827 (Ct. App. Fla. 1960); State v. Bair, 83 Idaho
L78, 365 P.2d 216 (1961); State ex rel. State Hwy. Comm'n v. Jensen, 362 S.,W.2d 568
(Mo. Sup. Ct. 1962); Valley Stream Tawns, Inc. v. State, 164 N.Y.S.2d 482, 6 Misc. 2d
607 (N.Y. Ct. C1. 1957).

68 Tdaho, Illinois, Jowa, Kentucky, Iouisiana, Minnesota, Missouri, Nevada, New Jersey,
Pennsylvania, Texas, Utah, Washington and West Virginia.

890nited States v. Certain Parcels of Land, 15 F.R.D. 224 (S.D. Cal. 1954).

79United States Certain Parcels of Iand, 25 F.R.D. 192 (N.D. Cal. 1959).

71United States 4. 724 Acres of Land, 31 F.R.D, 290 (E.D. La. 1962).

72United States 284,392 Sq Ft of Floor Space, 203 F. Supp. 75 (E.D.N.Y. 1962).

<< <
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Only one Federal case involving land acquisition has ordered the production of ap-
praisal reports for inspection and copying by the landowner without limiting discovery
to factual material.™ The landowner's motion for production of the appraisal reports
was granted, but the landowner was willing to pay part of the appraiser's expenses and
neither the reports nor their authors were otherwise available. On a motion by the
government in this proceeding for an order limiting the matters to be inquired into in
the taking of the deposition of the appraiser by oral examination, the court restricted
the deposition to such matters as pertain to the fair market value of the subject matter
of the litigation as of the date of taking with no limitation on the discovery of opiniona-
tive matter. This decision, however, has been distinguished,” criticized,” and ques-
tioned” in subsequent cases. In several other cases, the courts have followed similar
rationale but have restricted discovery to factual data.”

State courts have been much less inclined to make the fact-opinion distinction. An
Iowa case™ is the only example in which discovery of opinionative matter in a condemna-
tion proceeding was denied. But here the conclusion of an expert was protected by the
1946 Amendment to the Federal Rules which Iowa adopted. Virginia acknowledged that
it at times had "made some distinction between the opinion of an expert and the evidence
of a witness to facts."™ However, it permitted discovery of the appraiser's opinion on
the ground that the appraiser was not the exclusive agent of the condemnor.

Yet, a far-reaching California condemnation case ® indicated that the appraiser's
reports and their contents were within the attorney-client privilege.®® The privilege
here did not extend to preclude the questioning of the expert as to his opinions and con-
clusions regarding the value of the lands and interest condemned, the reasons for the
opinions, or to test the worth of the opinions by such inquiry on cross-examination as
will be relevant to the subject matter.

An even more recent California condemnation case® opined that material, whether
factual or opinionative, is not privileged merely because it is the result of an expert's
mental calculations, where the information on which it is predicated did not emanate
from the attorney's client. Factual data is unprivileged because it did not emanate from
the client, and an opinion formed by the expert thereon is similarly unprivileged. As a
result of this decision, the reports and opinions of an appraiser are subject to discovery
in California, because the appraiser would derive his information not from the govern-
ment or condemning body but from an inspection of land itself.

Discovery of appraisal reports was permitted in Wisconsin, though part of the file
of the attorney general was prepared for litigation.”® The attorney-client privilege here

73United States v. 50.34% Acres of Tand, 13 F.R.D. 19 (E.D.N.Y. 1952).

74Tn United States v. Certain Parcels of Land, 25 F.R.D. 192 (N.D. Cal. 1959), the court
decided that discovery of opinion had been permitted because of a showing of "compel-
ling reasons " In United States v. 900.57 Acres of Land, 30 F.R.D. 512 (W.D. Ark.
1962), the court decided that discovery of opinion had been permitted on the basis of
the "extraordinary facts" of the case.

7SThe court said that it "cannot concur" in the opinion of United States v. 50.34% Acres
of Land.

76Tn United States v. 284,392 8q Ft of Floor Space, 203 F. Supp. 75 (E.D.N.Y. 1962),
decided by the same court, it was held that the decision in United States v. 50.3k4
Acres of Land was "not in accordance with the most accepted authorities."

77United States ex rel. TVA v. Bennett, 14 F.R.D. 166 (E.D., Tenn. 1953); Hickey v. United
States, 18 F.R.D. 88 (E.D. Pa. 1952); United States v. 900.57 Acres of Land, 30 F.R.D.
512 (W.D. Ark. 1962).

78Bryan v. Iowa State Hwy. Comm'n, 251 Towa 1093, 104 N,W.2d 562 (1960); 2 Iowa Code
1962, R. Civ. P. 141(a).

79Cooper v. Norfolk Redevelopment & Housing Authority, 197 Va. 653, 90 8.E.2d 788 (Sup.
Ct. App. 1956).

8%Mowry v. Superior Ct., 20 Cal. Rep. 698 (Dist. Ct. App. 1962).

8lThig part of the case was overruled by San Diego Professional Ass'n v. Superior Ct.,
23 Cal. Rep. 384, 373 P.2d Lu8 (1962).

82(0ceanside Union School Dist. v. Superior Ct., 23 Cal. Rep. 375, 373 P.2d 439 (1962).

830tate ex rel. Reymolds v. Cireuit Ct_, 15 Wis 24 311, 112 N.W.2d 686 (1961).
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did not preclude the expert appraisers from disclosing any relevant opinions they had
formed, whether reported or not. Nor was such information deemed to be protected
from discovery as part of the work product of the attorney. A similar instance occurred
in Arizona where facts gathered by an adverse party's prospective witness and his opin-
ion were subject to pretrial discovery.’® No validity was accorded the objection that the
State was invading the work product of the landowner's attorney. The rules of civil pro-
cedure respecting discovery by interrogatories, said the court, fail to make any distinc-
tion between facts and opinions.

These cases indicate a tendency for a number of State courts to exclude opinion from
the attorney-client privilege and work product categories of the Federal courts and leave
opinionative material within the scope of examination. In only one case have Federal
courts agreed with this trend and that has been distinguished as previously described.
The Federal courts simply deny or permit discovery on the basis of whether or not the
material sought is considered opinion or fact by the court.

The confusion concerning the discoverability of expert opinion prompted Pennsylvania
to amend its rules after two cases of a similar nature reached opposite decisions.®® The
applicable rule was amended, effective April 1962, to read, "No discovery or inspection
shall be permitted which ... (f) would require a deponent, whether or not a party, to
give an opinion as an expert witness, over his objection,"®® In an explanatory note to
this rule change, the Committee acknowledged that subdivision (f) does not attempt to
define the difference between "facts" and "opinion as an expert witness."®” This dis-
tinction, it said, must be decided in each case. The amendment is also applicable in
condemnation cases.?® Thus, in Pennsylvania, the opinions of an appraiser are pro-
tected from discovery before trial by anexplicit statement in the rules permitting ob-
jection by the appraiser.

The Federal District courts have not permitted discovery of opinionative matter,
whereas the State courts have been much more liberal in sanctioning such discovery.
The recent holding in a New York District Court anti-trust case may indicate a more
liberal Federal approach, however. The court said:

Rather than impose an inflexible rule which would require laborious
search for the intricate and elusive (and perhaps illusory) divid-
ing markers separating fact, opinion, contention, and conclusion,

it seems preferable to allow those interrogatories which might pos-
sibly call for opinion, conclusion or contention, if, on the balance
of convenience, answers to them would serve any substantial purpose,
either in leading to evidence or in narrowing issues.8®

This type of case can be distinguished from land acquisition cases by the complex fac-
tual situations involved in the anti-trust cases.

Names of Expert Witnesses

In addition to the fact-opinion division, problems arise in connection with the dis-
covery of appraisal reports and their preparation, names of the expert witnesses, the
employer of the expert witnesses, the methods of appraisal, the qualifications of the
appraiser, and a breakdown of values.

84S8tate ex rel. Willey v. Whitman, 91 Ariz. 120, 370 P.2d 273 (1962).

85Straub v. Silver, 22 D,&C.2d 36 (1961), permitted unlimited examination of the opposing
party's expert witness on the ground that the unamended rule permitted examination of
"any matter, not privileged." Wright v. P.T.C., 24 D.&C.2d 334 (1961), arrived at the
opposite decision.

86Pa. R. Ct. L011(f) (eff. April 1962).

87Amram & Schulman, "The April 1962, Amendments to the Penngylvania Rules of Civil Pro-
cedure," 33 Pa. B.A.Q. (1962).

887Tpid.

89United States v. Renault, Inc., 27 F.R.D. 23 (S.D.N.Y. 1960).
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With regard to the names and addresses of expert witnesses, the Federal courts
have consistently held in condemnation cases that they were not a proper subject of dis-
covery.” Nor may the agency or party for whom the appraisers made such reports be
discovered.’® Discovery of the methods of appraisal used by the appraiser has been
denied in two Federal court decisions,” whereas a very recent decision in Louisiana
held that the State's witnesses would be required to answer all questions of fact asked
in regard to their appraisal of the property and the method and manner used in making
the appraisal.®® It has been held that the qualifications of the appraisers are not dis-
coverable.” Discovery of the specific values which the amgraisers have placed on cer-
tain properties has likewise been denied in several cases.”

DISCOVERY OF GOVERNMENTAL INFORMATION IN LAND ACQUISITION

A unique situation is involved in the discovery of information against the government.
This is the case in land acquisition, where appraiser's reports, opinions, photographs
and statements are involved, as provided under Federal Rules 26(b), 33, 34, and 45.

Of course, it is not one-sided because the rules apply also to the private party or con-
demnee. Yet, the fact that one of the parties is a governmental unit may sometimes
cause greater concern than where only private parties are involved. In general, there
would appear to be a policy against the unnecessary disclosure of files of the executive
branches of the Government. However, this consideration must be evaluated in relation
to the public interest in disclosure of files containing documents of evidentiary value to
effect a just result.”®

Disclosure of government information has, therefore, been permitted or denied on
such considerations as whether the information is necessary solely for the purpose of
determining ""just compensation"; considered privileged; is fact or opinion; was obtained
in the ordinary course of business; is the result of satisfying the requirements of Fed-
eral Rules 26, 33 and 34; is otherwise available; and was obtained directly for the pend-
ing litigation, Among the kinds of information that have significance for discovery in
right-of-way cases are documents, reports and statements, and expert materials.

Documents, Reports and Statements

A succinct summary of the law under this subject can be found in the following anal-
ysis by Tolman:

90Hickey v. United States, 18 F.R.D. 88 (E.D. Pa. 1952); United States ex rel. TVA v.
Bennett, 14 F.R.D. 166 (E.D. Tenn. 1953); United States v. 7,534.04 Acres of Land, 18
F.R.D, 146 (N.D. Ga. 1954); United States v. 6.82 Acres of Iand, 18 F.R.D. 195 (D.N.M.
1955); United States v. 19.897 Acres of Land, 27 F.R.D. 420 (E.D.N.Y. 1961); United
States v. 900.57 Acres of Land, 30 F.R.D, 512 (W.D. Ark. 1962).

9l{ickey v. United States, 18 F.R.D. 88 (E.D. Pa. 1952); United States v. 19.897 Acres
of Land, 27 F.R.D. L2o (E.D.N.Y. 1961).

98United States v. 7,534.04 Acres of Land, 18 F.R.D. 146 (N.D. Ga. 1954); United States
v. 6.82 Acres of Land, 18 F.R.D. 195 (D.N.M. 1955).

935tate v. Riverside Realty Co., 152 So. 2d 345 (Ct. App. La. 1963).

94United States v. 19.897 Acres of Land, 27 F.R.D. 420 (E.D.N.Y, 1961).

25 United States v. 7,534.04 Acres of Iand, 18 F.R.D. 146 (N.D. Ga. 1954); United States
v. 6.82 Acres of Land, 18 F.R.D., 195 (D.N.M. 1955); United States v. 19.897 Acres of
Lend, 27 F.R.D. 420 (E.D.N.Y. 1961).

9Reynolds v. United States, 192 F.2d 987,955 (1951), reversed on other grounds, 345
U.S. 1, 73 Sup. Ct. 528 (1953); United States v. Certain Parcels of Land Etec., 15
F.R.D. 224 (8.D, Cal. 1954).
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[TThere are now three methods of obtaining documents from
the adverse party before trial: by initial court order under
rule 34; by interrogatories under rule 33 followed by court
order to produce under rule 34; and by subpoena duces tecum
at an oral deposition examination under rule 45, which,
since 1946, does not specifically require initial court or-
der and which commentators believe, and most courts hold,
still should be construed to require it as to parties in
order to provide consistency with rule 34%. All of these
procedures are subject to protective control of the court on
motion, under rule 30(b), of the party to whom the request
for the document is directed.®’

In permitting or denying discovery of government documents and reports in condem-
nation cases, courts have looked to the purpose for which the report was made: whether
it was obtained in preparation for trial or in the ordinary course of business, whether
good cause was shown in satisfaction of Rule 34, if the material sought is to be con-
sidered privileged, whether the information is essential to the litigation and otherwise
unavailable, and whether or not the material sought requires discovery of factor opinion.

Where the issue was solely one of establishing a fair market value of the land at the
time acquired by the condemnor, the burden to establish a fair value was on the defen-
dant landowner and the landowner was not entitled to the opinions or reports of the
government's expert appraisers in advance of trial.”®

A New York District Court condemnation proceeding in 1952°° permitted discovery
of appraisal reports under certain limited conditions. The court stated:

It is shown that the appraisal reports in guestion were ob-
tained by the Govermment for the express purpose of deter-
mining the compensation which would have to be paid for pur-
chase of the property in question; that these reports are in
possession and control of the government; and that neither the
reports or the authors thereof are otherwise available to the
moving party. There is nothing to indicate that these reports
can be regarded as privileged matter.'®°

Ohio, in a 1959 proceeding to condemn land for a ballistic missile launching site,
permitted discovery by interrogatories to ascertain the existence of documents supplied
to appraisers to determine the manner and criterion for valuation, not that the valuation
found by the government's appraisers should itself be the subject of discovery. The
court was apparently following the '"purpose test'" as set out in United States v. 50.34
Acres of Land.”” In referring to that case this court said:

. while not wishing to express an opinion at this time on
the extent to which the court in that case went—requiring
disclosure of the final expert opinion—I think the principle
is sound.1©2

Discovery of certain statements and reports in a noncondemnation case in 1959 was
permitted based on the following reasoning:

Statements or reports made in the ordinary course of business
and not in preparation for trial do not embody the lawyers
opinions, tactics, or conclusions, and accordingly they do
not enjoy the privilege afforded the attorney's work.102

®7Tolman, "Discovery Under the Federal Rules: Production of Documents and the Work
Product of the Lawyer," 58 Colum. L. Rev. 498, 503 (1958).

98United States v. 900.57 Acres of Land, More or Less, 30 F.R.D. 512 (W.D. Ark. 1962),

?90nited States v. 50.34 Acres of Land, More or less, 13 F,R.D. 19 (E.D.N.Y., 1952).

10071q,. &k 21.

tol33 F,R.D., 19 (E.D.N.Y. 1952).

102United States v. 62.50 Acres of Land, Etc., 23 F.R.D. 287 (N.D. Ohio 1959).

103United States v. Swift & Co., 24 F.R.D, 282 (N.D. I1l. 1959).
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The consensus is, however, that material gathered in preparation for trial either by
the attorney or by someone retained by the attorney is generally considered a part of
the attorney's work and is not discoverable under the rationale of the Hickman and
Alltmont cases.

The courts have been consistent in their requirement that the party seeking discovery
satisfy the good cause requirement of Rule 34. Discovery has been denied repeatedly
by the courts when good cause was not shown.'® Production of documents from a party
under Rule 45 was denied when the moving party failed to satisfy the good cause require-
ment of Rule 34. There the court pointed out that the rules were to be construed in pari
materia.'® This requirement, however, is not to be construed as a '"fishing expedition,"
because the newer theory is that it is more desirable to allow discovery of some imma-
terial facts than to deny discovery which may bring to light facts material tothe issue.'®®

The ‘question of privilege as it arises in land acquisition cases is usually related to
the question of whether or not the documents sought are part of the attorney's work prod-
uct. If such is the case, they are considered privileged and not subject to discovery.

If material sought to be discovered is in direct preparation for trial, essential to the
litigation or the determination of the truth, and otherwise unobtainable, the courts may
permit discovery.'”” Where the production of transmittal letters was not apparently
essential to the proper presentation of a taxpayer's suit, the court denied discovery,
but cited Moore, on Federal Practice, as stating that:

It is a recognized general principle that in actions involv-

ing the administration of Federal law to which the Government

is a party, production of government documents should be per-

mitted unless "the Court is satisfied that it would be against

public policy to do so." Moore, Federal Practice, 24 Ed.,

§26.25(v), p. 1176.198

The position of the courts has been clear, however, that discovery will be denied if
unusual circumstances cannot be shown or if the material is otherwise available.'®

In summary, whether the documents or papers sought are fact or opinion relates
directly to the problem of discoverability of expert testimony, and discovery of opinion
material will be permitted only in special circumstances.'*® The determination of special
circumstances rests on the judicial discretion of the courts.

104carpenter-Trant Drilling Co. v. Magnolia Petroleum Corp., 23 F.R.D. 257 (D. Neb. 1959);
Michel v. Meier, 8 F.R.D. 464 (W.D. Pa. 1948), "In allowing plaintiff's motion under
Rule 34, the court lays down the following showing plaintiff must make: (a) that there
is lgood cause! for the production and inspection of the desired material, (b) material
requested must be 'designated with reasonable definiteness and particularity, (c) that
the material must not be privileged, (d) material must constitute or contain evidence
relating to matters within the scope of the examination permitted by Rule 26(b), i.e.,
it must be 'relevant to the subject matter involved in the pending action,' (e) the
material must be within the possession, custody or control of the party upon whom de-
mand is made"; Snyder v. United States, 20 F.R.D. 7 (E.D.N.Y. 1956); United States v.
6.82 Acres of Land, 18 F.R.D. 195 (D.N.M. 1955); United States v. Certain Acres of
Land, 18 F.R.D. 98 (M.D. Ga. 1955); United States v. 19.897 Acres of Land, Etc., 27
F.R.D. 420 (E.D.N.Y. 1961).

195United States v. 6.82 Acres of Land, 18 F.R.D. 195 (D.N.M. 1955).

108Reed v. Swift & Co., 11 F.R.D. 273 (W.D. Mo. 1951). Allen, "The Wew Rules of Arizona,"
16 F.R.D. 189 (1955).

1073achs v. Aluminum Co. of America, 167 F.2d 571 (6 Cir. 1948); United States v. Certain
Parcels of Land, Etc., 15 F.R.D. 224 (D.S.D. Cal. 1954).

108F W, Bliss Co. v. United States, 203 F. Supp. 175 (N.D. Ohio 1961).

199United States v. Deere & Co., 9 F.R.D. 523 (D. Minn. 1949); United States v. 7,53L.04
Acres of Land, Etc., 18 F.R.D. 146 (N.D. Ga. 1954); United States v. 6.82 Acres of
Land, More or Less, 18 F.R.D. 195 (D.N.M. 1955).

119United States v. Certain Parcels of ILand, Etec., 15 F.R.D. 224 (S.D. Cal. 1954); United
States v. Certain Parcels of Land, 25 F.R.D. 192 (8.D. Cal. 1959); United States v.
4,724 Acres of Land, More or Less, 31 F.R.D. 290 (E.D. La. 1962). k Moore, Fed. Prac.
?26.24 at 11?2, and specifically footnote 6 for case citations, and Supp. 1961, p. 81

24 ed. 1953).

‘
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Expert Testimony

In judicial proceedings conducted under the Federal Rules, the discovery of expert
testimony arises from the provisions of Rules 30, 31, and 33 as read in conjunction
with Rule 26(a) and (b). Depositions may be filed to take the testimony of any person or
party on oral examination or written interrogatories for discovery, for use as evidence,
or for both purposes.'’’ All rules previously cited, with the exception of Rule 33, pro-
vide for a party to take the deposition of any person. Rule 33, however, restricts writ-
ten interrogatories to "any adverse party'" (Appendix A). Although this provision limits
the taking of depositions in a litigation, the process is less expensive and quicker than
the provisions made by Rules 30 and 31, and it has been more frequently used in cases
involving land acquisition.

A 1962 Louisiana U. S. District Court decision''? indicates that experts generally
are immune from discovery;'® although there are a substantial number of district court
cases that hold that an expert's deposition may be taken and a copy of his report is sub-
ject to discovery.''* Where the taking of oral depositions of officers or agents of the
United States, who had knowledge of the value of the property involved, was questioned,
the court held that the owners were entitled to take the oral depositions with respect to
facts but not with respect to opinions, and that a liberal approach was required to be
adopted in determining what is fact and what is opinion.'*® The court carefully distin-
guished its holding from that of United States v. 50.34 Acres of Land, in which the same
court, 10 yr earlier, had permitted discovery of appraisal reports containing opinions,
but with certain limitations based primarily on a showing of necessity.

The District Court of Rhode Island has held that a plaintiff was entitled to liberal
discovery in attempting to ascertain facts surrounding methods employed by the defen-
dant in production of its blood plasma, and the fact that the deponents possessed expert
knowledge did not immunize them from examination.''® The court distinguished this
case from the older case of Lewis v. United Airlines Transport Corp.,"” in that the
plaintiff in this case was not taking the deposition of experts engaged by the defendant
to make a study of the controversy, as was the situation in the Lewis case where an
engineering expert was employed by the defendant's attorney to assist in preparation
for trial. There it was held that the expert was not required to disclose communications

11lped. R. Civ. P. 26(a), 30, 31, 33.

11%Meginnis v. Westinghouse Electric Corp., 207 F. Supp. 739 (E.D. La. 1962).

1187eyis v. United Airlines Transp., 32 F. Supp. 21 (W.D. Pa. 1940), engineering consult-
ants' report on barrel of aircraft cylinder; Boynton v. R.J. Reynolds Tobacco Co., 36 \
F. Supp. 593 (Mass. 1941), physician; United States v. 88 Cases, Etc., 5 F.R.D. 503
(D.N.J. 1946), chemists' analysis of orenge beverage; United States v. 720 Bottles, |
Etc., 3 F.R.D. 466 (E.D.N.Y. 1946), chemists' analysis of vanille extract; Moran v.
Pittsburgh-Des Moines Steele Co., 6 F.R.D. 594 (W.D. Pa. 1947), civil engineer's de-
sign on cylindrical liquified gas tank, no expert involved, but in dieta held that
experts may not be deposed; Cold Metal Process Co. v. Aluminum Co., 7 F.R.D. 684 (Mass.
194%7), metallurgist; Roberson v. Graham Corp., 14 F.R.D. 83 (Mass. 1952), experts on
antiques; United States v. Certain Acres of Land, Ete., 18 F.R.D. 98 (M.D. Ga. 1955),
expert land appraisers; Colonial Airlines, Inc. v. Jonas, 13 F.R.D. 199 (S.D.N.Y. 1952),
public accounts; United States v. 7,534.04 Acres of Land, Ftc., 18 F.R.D. 146 (N.D. Ca.
1954), expert land appraisers.

M4Bergstrom Paper Co. v. Continentsl Bus Co., 7 F.R.D. 548 (E.D. Wis. 1947), engineer's
report on situs of explosion; Cold Metal Process Co. v. Aluminum Co., 7 F.R.D. 425
(N.D. Ohio 1947), metallurgist report; Sachs v. Aluminum Co., 167 F.2d 570 (6 Cir.
1948), metallurgist; Broadway & Ninety-sixth St. Realty Co. v. ILowe's, Inc., 21 F.R.D.
347 (S.D.N.Y. 1958), expert in field of motion picture exhibitionj United States v.
50.34 Acres of Lend, Ete., 13 F.R.D. 19 (E.D.N.Y. 1952), expert land appraisers; United
States v. Certain Parcels of Iand, 15 F.R.D. 224 (8.D. Cal. 1953), expert land apprais-
ers; Walsh v. Reynolds Metals Co., 15 F.R.D. 376 (D.N.J. 1954), heating experts report;
Russo v. Merck & Co., 21 F.R.D. 237 (D.R.I. 1957), experts on production of blood
plasma; Colden v. R. J. Schofield Motors, 14 F.R.D. 521 (N.D. Ohio 1952), automotive
expert's report.

115United States v. 284,392 8q Ft of Floor Space, Etc., 203 F. Supp. 75 (E.D.N.Y. 1962).

118Russo v. Merck & Co., 21 F.R.D. 237 (D.R.I. 1957).

11732 R. Supp. (W.D. Pa. 1940).




52

with his client nor answer questions calling for his expert opinion. In addition, a re-
cent State case''® discounts the validity of the Lewis case and all condemnation cases
before Aug. 1, 1951, when the Federal Rules were made applicable to condemnation
proceedings.'”” Other Federal cases that have denied discovery of expert testimony, in
both condemnation and noncondemnation proceedings, have based their holdings on some
distinction between fact and opinion material, the work product privileoge, the necessity
of production and whether or not the material is otherwise available.

Answers calling for expressions of opinion that might later be used against a United
States agency were not permitted, nor were the names of witnesses and persons that
were part of the work product of the agency's attorney and were otherwise available.
Despite the burden which a landowner has to establish the market value at the time the
condemnor took the land, discovery of the expert's opinions or reports was denied.

This appears to be the majority view of the Federal courts with regard to condemnation
cases; namely, that the movant must be able to show some special circumstances that,
in the interest of justice, require discovery and lift the material out of the privileged
categories.'**

The State courts generally adhere to the requirement of a showing of special circum-
stances to justify discovery but have been more liberal in permitting discovery than
have the Federal courts, and they have adopted additional tests which place a great deal
of discretionary power in the courts.

PROCEDURAL INNOVATIONS

Effective Sept. 1, 1963, New York adopted new procedural rules'® that differ from
the proposals of the Federal Rules Advisory Committee, as described later, and from
the previous rules in many respects. The new rules in New York, however, do not ex-
pand the scope or methods of discovery or provide for pretrial conferences in New
York. However, in a 1954 condemnation proceeding by a gas company, the court held
that pretrial examinations in condemnation proceedings were consistent with the exist-
ing Practice Act, on the grounds that a condemnation proceeding is a special proceeding
within the meaning of Article 29 of the Civil Practice Act, and, therefore, pretrial ex-
amination of the adverse party should be permitted,'?®

Generally speaking, New York courts have permitted discovery of pertinent informa-
tion in condemnation proceedings where the issue was one of determining fair market
value or just compensation.m‘1 In a condemnation proceeding where the claimant sought
to examine the State's land and claim adjusters on their appraisal of property,'*® how-
ever, the court denied discovery, holding the materials sought were confidential and of
an investigatory nature and an essential part of the work product prepared in anticipation
of litigation. Although the new rules establish that the work product and the anticipation
of litigation tests deny discovery, the determination as to whether specified materials
fall within these categories remains in the discretion of the court.

California has had its own system of code pleading and practice for over a century.
The influence of the Federal Rules on the California code has been reciprocal. In 1957
California added a new section to its code on depositions and discovery™®® influenced

1185tate ex rel. Willey v. Whitman, 71 Ariz. 120, 370 P.2d (Sup. Ct. 1962).

119Fed. R. Civ. P. 71A(a).

13%Hickey v. United States, 18 F.R.D. 88 (E.D. Pa. 1952); United ex rel. TVA v. Bennett,
14 F.R.D. 166 (E.D, Tenn. 1953); United States v. 6.82 Acres of Land, More or Less, 18
F.R.D. 195 (D.N.M. 1955); United States v. 900.57 Acres of Land, More or ILess, 30 F.R.D.
512 (W.D. Ark. 1962).

12lypited States v. 900.57 Acres of Land, More or Less, 30 F.R.D. 512 (W.D. Ark. 1962).

122N.Y, Civ. Prac. L. & R., 185 Sess., ch. 308 (1962).

123p1gonquin Gas Transmission Co. v. Schwartz, 132 N.Y.S.2d 639, 206 Misc. 437 (Sup. Ct.
Rochland County 1954).

124Tn re Union Turnpike, 268 N.Y. 681, 198 N.E. 556 (Ct. App. N.Y. 1935); In re Cross-
Bronx Expressway, 82 N.Y.S.2d 5%, 195 Misc. 842 (Sup. Ct. Bronx County 1948); Hewitt
v. State, 216 N.Y.8.2d 615, 27 Misc. 2d 930 (Ct. Cl. 1960); Power Authority v. Kochan,
216 N.¥.5.2d 8 (Sup. Ct. 1961).

125Valley Stream Lawns, Inc. v. State, 164 N.Y.S.2d 482, 6 Misc. 2d 607 (Ct., C1l. 1957).

126Cal. Code Div. P., Art. 3. Deposition and Discovery, added by Stat. 1957, C. 190k,
p. 3322, §3-(operative Jan. 1, 1958).
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by the Federal Rules. The condemnation cases litigated since then have reflected a
continuing liberalization in permitting discovery. In 1959, the District Court of Ap-
peals™” held that an interrogatory seeking facts relevant to the issues and resting with-
in the knowledge of the State, such as what acreage the State had already acquired in
the same general area for similar purposes, would be permitted. Interrogatories call-
ing for the names and addresses of the condemnor's appraisers and the contents of the
appraiser's reports fell within the attorney-client privilege, an absolute bar, and were
denied. This decision was broadened in 1962 by distinguishing between the appraiser’'s
reports and contents and the appraiser's opinions and conclusions regarding the value
of certain lands and severance damages. The court held that the attorney-client priv-
ilege did not preclude questioning of the appraiser as to his opinions and conclusions
regarding the value of the lands and interest therein condemned, severance damages,
special benefits and the reasons for said opinions, nor testing the worth of the opinions
by such inquiry on cross-examination as would be relevant to the subject matter, In
July 1962, the Supreme Court of California went a step further in Oceanside Union
School Dist. v. Superior Court,'® in holding that even the appraiser's reports were not
within the attorney-client privilege and that their divulgence could be directed. The
court based its reasoning on the "dominant purpose' test'*® and whether or not the mate-
rial sought "emanated from the client." Thus the attorney-client privilege became
qualified and was no longer absolutely protected in California.

An interesting problem arose in Florida. New rules were adopted there in 1954,
based primarily on the Federal Rules. In this context, Florida endorsed the work
product immunity of Hickman v. Taylor in State Road Dept. v. Cline,"" which denied
the taking of depositions of three of the condemnor's appraisers on the ground that the
information sought was the work product of the condemnor and not subject to discovery.
In 1961, however, the State Supreme Court reversed the 1960 District Court,"® in Shell
v. State Road Dept. ,'33 and permitted the condemnees to inspect the appraiser's work
sheets of the State Road Department. This case has particular significance because
appraisal work sheets were involved. The court was very careful in distinguishing this
condemnation case from an ordinary case. In the ordinary situation, it said, this would
constitute a part of the work product. This holding did not seem to be consistent with
the work product approach and should have called for the same application as in private
litigation, but the court found a way around that rule by reference to the governmental
nature of one of the parties. Unlike litigation between private parties, condemnation by
any governmental authority, the court felt, would place the condemnee at a disadvantage
in every instance, because the government has unlimited resources to which the con-
demnee, as a taxpayer, contributes,'®*

Louisiana, traditionally a code State, adopted a new code, effective Jan. 1, 1961,
which exhibited an effort to consolidate and retain the basic Louisiana procedure of the
older codes (1870) and to draw intelligently on the Federal Rules. The Buckman case'®®
involving highway condemnation was litigated before the effective date of the new rules.
It held that it was error to require the State to produce certain written contracts and in-
structions concerning their appraisers in the absence of any showing of undue hardship
or injustice in the denial of production. Yet under the new rules, the court has per-
mitted discovery by requiring plaintiff's experts to answer interrogatories regarding
facts on which the appraisal of property was based and to have written memoranda avail-

127Rust v. Roberts, 3kl P.2d 46 (Dist. Ct. App. Cal. 1954).

1284owry v. Superior Ct., 20 Cal. Rep. 698 (Dist. Ct. App. 1962).

12923 Gal. Rep. 375, 373 P.2d 439 (Sup. Ct. 1962).

13%The dominant purpose test was first laid down in Holm v. Superior Ct., 42 Cal. 24 500,
267 P.2d 1025, 268 P.2da 722 (1954).

131129 So. 2d 827 (Dist. Ct. App. Fla. 1960).

132gtate Rd. Dep't v. Shell, 122 So. 2d 215 (Dist. Ct. App. Fla. 1960).

133135 So. 24 857 (1961)

1348hell v, State Rd. Dep't, 135 So. 2d 857 (Fla. 1961).

135gtate Dep't of Hwy. v. Buckman, 239 La. 872, 120 So. 24 461 (Sup. Ct. Pa. 1960).



54

able to help answer questions.'®® This case was distinguished from the 1960 case in that
this order did not require production or inspection of memoranda or written contracts,
but rather questions as to facts on which the appraisals were based. In 1963, the Court
of Appeals carried the distinction between fact questions, opinions and the written report
or document a step further in State v. Riverside Realty Co."” in holding that witnesses
for the State would be required to answer all questions of fact asked in regard to their
appraisal of the property and the method and manner used in making their appraisal,

and that they would not be excused from answering such questions on the basis that they
had to refer to written memoranda.

Virginia approached the problem somewhat differently and used an agency principle
to permit discovery of the opinion of the condemnor's appraiser.'®® Discovery was per-
mitted in this case because the appraiser was not the exclusive agent of the condemnor,
and it was pointed out that some distinction is made between fact and opinion evidence.

Wisconsin has also permitted discovery of the expert's relevant opinions and obser-
vations on the value of property on the theory that such information was neither a part
of the work product of the attorney general nor within the attorney-client privilege, but
that a direct communication between the expert and his client or staff in connectionwith
the condemnation of the property could be privileged.'*®

Other States, such as Idaho, Illinois, Missouri, and Pennsylvania, have denied dis-
covery following the reasoning of the Federal courts'*’ and by emphasizing modified
versions of Federal tests.'"

Proposed 1946 Amendment to Federal Rules and State Adoption

In 1944, the Advisory Council to the Supreme Court began deliberations on possible
amendments to the Federal Rules of Civil Procedure. Just before the Council was to
make its recommendations, the Supreme Court of the United States granted a writ of
certiorari in the Hickman case. In that opinion, the Court adopted some of the Advisory
Committee's proposals but rejected the proposal to amend Rule 26(b) to include the dis-
covery of data prepared for trial and the conclusions of an attorney or expert (Appendix
D). Instead, the decision in Hickman was handed down to accomplish a similar result,
A number of States, however, have adopted the amendment in one form or another, af-
fixing it either to their comparable Rule 26(b),"* 30(b),'* 34,"* or in one instance have
made it a separate rule in itself’”™ (Appendix D).

As proposed to the Supreme Court, the amendment has been adopted in substantially
the same form by eight States.'*® The effect has been to clothe any writing prepared in
anticipation of litigation or in preparation for trial with a qualified privilege from dis-
covery. In other words, the States extend the rationale in Hickman v. Taylor and grant
a qualified immunization from discovery. Only on a showing of undue hardship or in-
justice, attributable to the denial of discovery of such material, will discovery be per-
mitted. A second effect of this rule is to grant an absolute immunity from discovery to
any writing that reflects either an attorney's or an expert's conclusions. Under no cir-
cumstances is any written matter containing such an opinion subject to discovery.

1385tate Dep't of Hwy. v. Spruell, 243 La. 202, 142 So. 2d 396 (Sup. Ct. La. 1962)

187152 So. 2d 345 (Ct. App. La. 1963).

138197 Va. 653, 90 S.E.2d 788 (Sup. Ct. App. Va. 1956).

13%Gtate ex rel. Reynolds v. Circuit Ct., 15 Wis. 2d 311, 112 N.W.2d 886 (1961).

1490ity of Chicago v. Harrison-Halsted Building Corp., 11, I11. 24 431, 143 N.E.2d Lo
(1957); State v. Bair, 83 Idaho 478, 365 Pa. 2d 216 (1961). State ex rel. State Hwy.
Comm'n v. Jensen, 362 S.W.2d 568 (Mo. Sup. Ct. 1962).

41 %Anticipation of litigation" instead of "in preparation for trial," Musulin v. Redevel-
opment Authority, 25 Pa. County R. 267 (1961); Construction of Vine St. Extension, 18
D.&C.2d 115 (Pa. 1959).

142Tdano, Maryland, Minnesota, Missouri, New Jersey, Washington.

143T11inois, Iowa, Louisiana, Nevada, Utah, [Michigan-1963?].

144 Penngylvania, Texas, West Virginia.

145 Kentucky.

146 Tdaho, Iowa, Kentucky, Louisiana, Nevada, New Jersey, Utah and West Virginia.
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In the jurisdictions that have adopted the rule, opinion is by statute eliminated from
the proper scope of examination, although there is no clear differentiation between fact
and opinion. But inasmuch as an appraisal report, if prepared in anticipation of litiga-
tion, is qualifiedly protected, even the factual material is not per se subjecttodiscovery.
The result is a substantial degree of immunity from discovery for both the appraiser
and the appraisal report.

In the case in Idaho, condemnees tried to get the appraisal reports and were unsuc-
cessful because the appraisers were exBerts within the rule making conclusions of ex-
perts exempt from pretrial discovery.'" Similarly, Iowa observed that, under it, a
writing containing the conclusion of an expert need not be produced for an adversary.'
Some State law is not so distinct. For instance, Louisiana has both permitted and denied
discovery of appraisal reports by statutory interpretation of their comparable provision.149
New Jersey, in a personal injury action, expressly immunized from productionor inspec-
tion "the conclusions of an expert. "'

Several other States extend even greater protection to the expert and his work.
Minnesota and Missouri, for example, have enacted the amendment with the exception
of the qualification placed on the discovery of any writing prepared in anticipation of
litigation.’® Consequently, the work product of an attorney is given an absolute im-
munity from discovery the same as the conclusion of an attorney or expert. In Missouri,
however, letters, memoranda, or notes prepared by appraisers for the highway depart-
ment were exempt from discovery as a work product prepared in anticipation of
litigation.'*

Ilinois has likewise granted absolute immunity to reports or documents made in pre-
paration for trial, although its new rule does not follow the proposed Federal amend-
ment or the "essentiality' test of Hickman v. Taylor.'® The Pennsylvania Rules of
Court also grant absolute immunity to both the reports prepared in anticipation of liti-
gation,'® and to the opinions of expert witnesses.'™®

In Texas, absolute immunity has been granted to the communications involving the
parties to the suit when "made in connection with the prosecution, investigation or de-
fense" of a claim or the circumstances out of which the claim arose.'®® No mention is
made in the statute, however, of protection for the opinions and conclusions of either
an attorney or an expert.

The language of the Washington rule is unclear as to the type of protection given to
the writing prepared in anticipation of litigation.“’7 Absolute immunity from discovery
is accorded the conclusions of an attorney or an expert; but as for the work product,
instead of conditioning discovery on the showing of an injustice or undue hardship, the
rule merely says, '""The court need not order the production or inspection of any writing
obtained or prepared. ..."

One other State, Maryland, has enacted a rule with provisions quite similar to those
of the proposed Federal rule. The result in Maryland, however, has been exactly op-
posite to that in the other 14 States. Instead of protecting the deponent from discovery,
the Maryland Rules offer him little or no opportunity to avoid disclosing all thathe knows
concerning the pending action.’® An appraisers report is not protected even though it

48

147State v. Bair, 83 Idaho 478, 365 P.2d 216 (1961).

148Bryan v. Iowa State Hwy. Comm'n, 251 Iowa 1043, 104 N.W.2d 562 (1960).

1493tate Dep't of Hwy. v. Spruell, 243 Ia. 202, 142 So. 24 396 (1962), discovery permitted
on technical interpretation that material was not ordered to be "produced." State
Dep't of Hwy. v. Buckman, 239 La. 872, 120 So. 24 461 (1960).

180Cermak v. Hertz Corp., 53 N.J. Super. 455, 147 A.2d 800 (1958).

151Minn. R. Civ. P. 26.02; Mo. Sup. Ct. R. 57.01(Db).

1528tate ex rel. State Hwy. Comm'n v. Jensen, 362 S.W.2d 568 (Mo. 1962).

183711, Sup. Ct. R. 19-5; I11. Ann. Stat. $101.19-5 (Supp. 1962).

154ps. R. Ct. 4011(d); Musulin v. Redevelopment Authority, 25 D.&C.2d 267 (Pa. 1961).

188pa, R. Ct. Lori(f).

1B6Mex. R. Civ. P. 167.

157Wash. R. Ct. 26(b).

188Md. R. P. W410. See Appendix D for text.
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may have been obtained in anticipation of litigation. Only the mental impressions, con-
clusions, opinions, or legal theories of an attorney, as contained in a written report,
are protected. If no report has been written by the expert, he muay Lhen be examined by
either oral or written deposition as to both his findings of fact and his opinions based
thereon. To further emphasize the liberality of the discovery procedures, Rule 406(b)
states:

The policy of these Rules is to require full disclosure as

specified in Rule 410 (Scope of Fxamination) and the powers

conferred by section (a) of this Rule [providing for Orders

to Protect Party and Deponent] shall be used only to prevent

genuine oppression or abuse.

New York has enacted a modified version of the amendment, effective Sept. 1, 1963.
Under the new Civil Practice Law and Rules, the work product of an attorney is not ob-
tainable at all.'® With regard to the material prepared for litigation, the rule reads
as follows:

The following shall not be obtainable unless the court finds that

the material can no longer be duplicated because of a change in

conditions and that withholding it will result in injustice or

undue hardship: (1) any opinion of an expert prepared for liti-

gation; and (2) any writing or anything created by or for a party

or his agent in preparation for litigation.lso
The writing and opinion of an appraiser will be ouly qualifiedly protected from dis-
covery, whereas the work product of an attorney will enjoy an absolute protection,
Consequently, New York has established still another method of dealing with this prob-
lem, one which gives the appraiser less immunity from discovery than in most of the
other States.

Thus, the proposed 1946 Amendment has varied greatly among the States, ranging
from no protection at all for the reports and opinions of an appraiser, as inMaryland,
to absolute immunity from discovery of both, as in Minnesota and Missouri. This fol-
lows the usual development of the law, whereby similar rules may result in different
interpretations because of the historical development of the particular State and its
legal needs.

CONCLUSION

This paper has sought to indicate the tendency toward liberalizing the discovery
procedures in the courts. Federal and State rules have influenced each other and, in
general, more open procedures are used so that the adversary content of a trial is
minimized by the exchange of information allowed under the various rules.

Distinctions have been made between the discovery of factual data and opinions,
especially in the Federal courts. In the State courts, however, opinion information is
being allowed discovery in an increasing number of cases. True, there are various
qualifications as to how it may be discovered and under what circumstances. In many
instances, discovery of opinionative material is dependent on the court's discretion,
weighing the private necessities against the public interest for justice. This philosoph-
ical basis has seen the discovery of new kinds of materials. Recent legislation has
sought to distinguish such matter in a number of States from the attorney's work prod-
uct. In some States, fact as well as opinion material has been specifically excluded
from discovery while others have included it as discoverable. The process of judicial
construction has, however, sought to determine a fair balance between the interests
involved.

One of these interests is, or course, the individual vs the sovereign. Whereas there
have been a few cases which have stated that when a government unit is involved greater
discovery against such a unit should be allowed, the courts have generally tended to
treat litigants alike—as though they were private parties.

1s9N,Y, Civ. Prac. L. & R. §3101(c).
18014 §3101(d).
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In eminent domain proceedings, public authorities can draw certain implications
from the Federal and State trends described in this paper based on case and statute
law. There is an apparent trend toward discovery of appraisal work sheets, interroga-
tories concerning factual information regarding individual appraisals, and witnesses'
names, including expert witnesses. Both public and private litigants no doubt produce
preliminary papers of various sorts which are in an incomplete stage. The courts, to
avoid unnecessary interference with ordinary deliberations on the part of the experts
involved, need to draw a distinction between reliable factual materials to be relied on
by the movant in a case and various preliminary data that have not yet assumed such a
role. With regard to expert opinion, whereas it would appear to be sensible to have
such opinion available to both sides prior to trial to facilitate adequate trial preparation,
many States and Federal Courts have regarded this as an invasion of expertise and of
the work efforts of the attorney.

Any efforts to reduce the adversary content of a trial and to arrive at a more factual
approach to determination of issue would appear to be commendable. On the other hand,
every effort should be made to eliminate a "fishing expedition' because of inadequate
trial preparation on the part of the litigants, especially where-the materials are readily
available to both parties through the use of effort and imagination.

An important caveat is posed. Federal, State, and private litigants must make cer-
tain that expert materials developed in anticipation of trial are well prepared, well
documented and well reasoned, that the factual materials are substantial and that, if
the data are discoverable, they are technically sound. With such efforts there need be
less concern for discovery even where opinionative matter may be obtained.

Wise application of the discovery rules to individual cases by the courts will provide
the means whereby adequate information is made accessible to both parties and settle-
ment of cases is expedited. Whereas it may appear on the surface that the courts are
moving with great haste toward use of discovery procedures, expecially against experts,
examination in depth of the case law seems to indicate that the courts offer consider-
able restraints against such indiscriminate use, Where such indiscriminate application
has occurred, the legislatures have specified restraints. The development of discovery
doctrines has a long history and has only recently affected the field of right-of-way liti-
gation to any great extent. Just as other substantive fields of law have learned to adapt
to these procedures, so will there develop a compatibility of discovery procedures with
eminent domain law. The greatest defense against inordinate use of the discovery pro-
cess is good preparation of documents, papers, and other materials by the litigants
involved. This process would then result in fair compensation to the condemnee based
on the adequacy of the information available to both parties.

Appendix A

FEDERAL RULES PERTINENT TO DISCOVERY PROCESS
(Federal Rules of Civil Procedure, 28 U.S.C. (1961), as amended)
Rule 16. Pre-Trial Procedure; Formulating Issues

In any action, the court may in its discretion direct the attorneys for the parties to
appear before it for a conference to consider:

1. The simplification of the issues;

2. The necessity or desirability of amendments to the pleadings;

3. The possibility of obtaining admissions of fact and of documents which will avoid
unnecessary proof;

4. The limitation of the number of expert witnessess;

5. The advisability of a preliminary reference of issues to a master for findings to
be used as evidence when the trial is to be by jury; and
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6. Such other matters as may aid in the disposition of the action.

The courl shall make an order which recites the action taken at the conference, the
amendments allowed to the pleadings, and the agreements made by the parties as to any
of the matters considered, and which limits the issues for trial to those not disposed of
by admissions or agreements of counsel; and such order when entered controls the sub-
sequent course of the action, unless modified at the trial to prevent manifest injustice.
The court in its discretion may establish by rule a pretrial calendar on which actions
may be placed for consideration as above provided and may either confine the calendar
to jury actions or to nonjury actions or extend it to all actions.

Rule 26. Depositions Pending Action

(b) Scope of Examination. —Unless otherwise ordered by the court as provided by
Rule 30(h) or (d), the deponent may be examined regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending action, whether it relates
to the claim or defense of the examining party or to the claim or defense of any other
party, including the existence, description, nature, custody, condition and location of
any books, documents, or other tangible things and the identity and location of persons
having knowledge of relevant facts. It is not ground for objection that the testimony will
be inadmissible at the trial if the testimony sought appears reasonably calculated to lead
to the discovery of admissible evidence.

Rule 30. Depositions Upon Oral Examination

(b) Orders for the Protection of Parties and Deponents. —After notice is served for
taking a deposition by oral examination, upon motion seasonably made by any party or
by the person to be examined and upon notice and for good cause shown, the court in
which the action is pending may make an order that the deposition shall not be taken,
or that it may be taken only at some designated place other than that stated in the notice,
or that it may be taken only on written interrogatories, or that certain matters shall
not be inquired into, or that the scope of the examination shall be limited to certain
matters, or that the examination shall be held with no one present except the parties to
the action and their officers or counsel, or that after being sealed the deposition shall
be opened only by order of tlie court, or that secret processes, developments, or re-
search need not be disclosed, or that the parties shall simultaneously file specified
documents or information enclosed in sealed envelopes to be opened as directed by the
court; or the court may make any other order which justice requires to protect the party
or witness from annoyance, embarrassment, or oppression.

(d) Motion to Terminate or Limit Examination. —At any time during the taking of the
deposition, on motion of any party or of the deponent and upon a showing that the exam-
ination is being conducted in bad faith or in such manner as unreasonably to annoy, em-
barrass, or oppress the deponent or party, the court in which the action is pending or
the court in the district where the deposition is being taken may order the officer con-
ducting the examination to cease forthwith from taking the deposition, or may limit the
scope and manner of the taking of the deposition as provided in subdivision (b). I the
order made terminates the examination, it shall be resumed thereafter only upon the
order of the court in which the action is pending. Upon demand of the objecting party
or deponent, the taking of the deposition shall be suspended for the time necessary to
make a motion for an order. In granting or refusing such order the court may impose
upon either party or upon the witness the requirement to pay such costs or expenses as
the court may deem reasonable.

Rule 31. Depositions of Witnesses Upon Written Interrogatories

(d) Orders for the Protection of Parties and Deponents. —After the service of inter-
rogatories and prior to the taking of the testimony of the deponent, the court in which
the action is pending, on motion promptly made by a party or a deponent upon notice and
good cause shown, may make any order specified in Rule 30 which is appropriate and just
or an order that the deposition shall not be taken before the officer designated in the
notice or that it shall not be taken except upon oral examination,
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Rule 33. Interrogatories to Parties

Any party may serve upon any adverse party written interrogatories to be answered
by the party served or, if the party served is a public or private corporation or a part-
nership or association, by any officer or agent, who shall furnish such information as
is available to the party. Interrogatories may be served after commencement of the
action and without leave of court, except that, if service is made by the plaintiff within
10 days after such commencement, leave granted with or without notice must first be
obtained. The interrogatories shall be answered separately and fully in writing under
oath. The answers shall be signed by the person making them; and the party upon whom
the interrogatories have been served shall serve a copy of the answers on the party sub-
mitting the interrogatories within 15 days after the service of the interrogatories, unless
the court, on motion and notice and for good cause shown, enlarges or shortens the time.
Within 10 days after service of interrogatories a party may serve written objections
thereto together with a notice of hearing the objections at the earliest practicable time.
Answers to interrogatories to which objection is made shall be deferred until the ob-
jections are determined.

Interrogatories may relate to any matters which can be inquired into under Rule 26(b),
and the answers may be used to the same extent as provided in Rule 26(d) for the use of
the deposition of a party. Interrogatories may be served after a deposition has been
taken, and a deposition may be sought after interrogatories have been answered, but the
court, on motion of the deponent or the party interrogated, may make such protective
order as justice may require. The number of interrogatories or of sets of interroga-
tories to be served is not limited except as justice requires to protect the party from
annoyance, expense, embarrassment, or oppression. The provisions of Rule 30(b) are
applicable for the protection of the party from whom answers to interrogatories are
sought under this rule.

Rule 34. Discovery and Production of Documents and Things for
Inspection, Copying, or Photographing

Upon motion of any party showing good cause therefor and upon notice to all other
parties, and subject to the provisions of Rule 30(b), the court in which an action is pend-
ing may (1) order any party to produce and permit the inspection and copying or photo-
graphing, by or on behalf of the moving party, of any designated documents, papers,
books, accounts, letters, photographs, objects, or tangible things, not privileged,
which constitute or contain evidence relating to any of the matters within the scope of
the examination permitted by Rule 26(b) and which are in his possession, custody, or
control; or (2) order any party to permit entry upon designated land or other property
in his possession or control for the purpose of inspecting, measuring, surveying, or
photographing the property or any designated object or operation thereon within the
scope of the examination permitted by Rule 26(b). The order shall specify the time,
place and manner of making the inspection and taking the copies and photographs and
may prescribe such terms and conditions as are just.

Rule 45. Subpoena

(b) For Production of Documentary Evidence. —A subpoena may also command the
person to whom it is directed to produce the books, papers, documents, or tangible
things designated therein; but the court, upon motion made promptly and in any event
at or before the time specified in the subpoena for compliance therewith, may (1) quash
or modify the subpoena if it is unreasonable and oppressive or (2) condition denial of
the motion upon the advancement by the person in whose behalf the subpoena is issued
of the reasonable cost of producing the books, papers, documents, or tangible things.

(d) Subpoena for Taking Depositions; Place of Examination, —(1) Proof of service of
a notice to take a deposition as provided in Rules 30(a) and 31(a) constitutes a sufficient
authorization for the issuance by the clerk of the district court for the district in which
the deposition is to be taken of subpoenas for the persons named or described therein.
The subpoena may command the person to whom it is directed to produce designated
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books, papers, documents, or tangible things which constitute or contain evidence re-
lating to any of the matters within the scope of the examination permitted by Rule 26(b),
but in that event the subpoena will be subject to the provisions of subdivision (b) of Rule
30 and subdivision (b) of this Rule 45.

Rule 71A., Condemnation of Property

(a) Applicability of Other Rules. —The Rules of Civil Procedure for the United States
District Courts govern the procedure for the condemnation of real and personal property
under the power of eminent domain, except as otherwise provided in this rule.

Appendix B

EXPANDED VERSION OF FEDERAL PRE-TRIAL CONFERENCE PROVISION
2 Towa Code 1962, R, Civ. P, §136, Pre-trial Conference

After issues are joined the court may in its discretion, and shall on written request
of any attorney in the case, direct all attorneys in the action to appear before it for a
conference to consider, so far as applicable to the particular case:

1. The necessity or desirability of amending pleadings by formal amendment or
pre-trial order;
2. Agreeing to admissions of fact, documents or records not really controverted,
to avoid unnecessary proof;
Limiting the number of expert witnesses;
Settling any facts of which the court is to be asked to take judicial notice;
Stating and simplifying the factual and legal issues to be litigated;
Specifying all damage claims in detail as of the date of the conference;
All proposed exhibits and mortality tables and proof thereof;
Consolidation, separation for trial, and determination of points of law;
Questions relating to voir dire examination of jurors and selection of alternate
jurors, to serve if a juror becomes incapacitated;
10. Possibility of settlement;
11. Filing of advance briefs when required; and
12. Any other matter which may aid, expedite, or simplify the trial of any issue.

O30T W

The pre-trial judge may direct the parties to the action to be present or immediately
available at the time of conference (Report 1943, amendment 1961).
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ADOPTION OF FEDERAL DISCOVERY RULES BY STATES'

Rules Citation
State
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1% = States showing 1 u
b ral Rule P.Apd]lﬂf d, FA = Fﬂderal Rule plus an additional para-

Rule changed,

graph, = individual State rule, IF = individual State rule showing Federal influence,

N = no comparable rule, and S = substantially the same as the deral Rule.

®Reflects the rules in (I‘I‘ecc before 1959 repealing statute; more recent material was
unavailable.

rules, not ava
except that only

Statutory References to Discovery Rules, by States

Ala, Code, recomp. 1958, tit. 7 (1960).

Alaska R. Ct. Proc. & Adm'n (1963).

16 Ariz. Rev. Stat. Ann., R. Civ. P. (1956).

3A Ark. Stat. Ann. 1947, tit. 28 (1962 replacement).
(Cal.) 23 Wests' Ann. Code Div. P, (Cum. P.P. 1962).
1 Colo. Rev, Stat., ch. 4 (1953).

Conn. Prac. Book of 1951 (Cum. Supp. 1960).

61
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13 Del. Code Ann., Super. Ct. R, —Civ. (1953).
(D, C,) Munic. Ct. R. (1961).

30 Fla. Stat. Ann. (1954).

38 Ga. Code Ann. (1959) (Cum. P.P. 1961).
Hawaii R. Civ. P. (1954).

2 Idaho Code, R. Civ. P. (Cum. P, Supp. 1961).
110 Smith-Hurd IIl. Ann. Stat., Sup. Ct. R. (1956).
2 Burns Ind. Stat. Ann.; I. L.E. Depositions and Discovery §1 (Cum. P.P. 1962),
2 Iowa Code 1962, R. Civ. P.

Gen. Stat. Kan. Ann. §60 (1949).

Ky. Rev. Stat., R. Civ. P, (1953).

3, 4 La. Stat. Ann, (1961).

Me. Rev. Stat. 1959 (Cum. Supp. 1961).

Md. R. Civ. P. (unann. ed. 1963).

38 Mass., Gen. L. Ann. (1960).

(Mich.) Gen., Ct. R. of 1963.

27A Minn, Stat. Ann., R. Civ. P. Dist. Ct. (1958).
2 Miss. Code 1942 §1699 (1957).

4 Mo. Rev. Stat., Sup. Ct. R. (1957).

Mont. Laws, 37th Sess., ch. 13 (1961).

Neb, Sess. Laws 1951, §§25-1267.01-25. 1269 (1952).
1 Nev. Rev. Stat., R. Civ. P. (1953).

5 N.H. Rev. Stat. Ann., §516 (1955).

N.J. Prac., part IV, ch. 4 (1953).

4 N.M. Stat. Ann. 1953, ch. 21 (1954).

N.Y. Laws, Civ. Prac. L. & R., ch, 308 (1962).
1A N.C. Gen. Stat., recomp, 1953.

5 N.D. Cent. Code Ann., R, Civ. P. (1957).

Ohio Rev. Code Ann., ch. 2317 (1962 Supp.).

Okla. Stat. Ann., tit. 12, ch. 10 (1960).

1 Ore. Rev. Stat., ch. 45 (ch. replaced 1961-1962),
Pa. R. Ct. (1962).

2 Gen. Laws R.1., tit. 9, ch, 18 (1962).

6 Code Laws S.C., ch. 7 (1962).

2 S.D. Code, tit, 36, ch. 36 (Supp. 1960).

5 Tenn. Code Ann,, tit. 24 (Supp. 1962).

Tex. R. Civ. P. (1955).

9 Utah Code Ann., R. Civ. P. (1953).

3 Vt. Stat. Ann., tit. 12 (Supp. 1961).

2 Va. Code, tit. 8, R. Sup. Ct. App. (1950).

0 Rev. Code Wash., R. Pleading, Prac. & P. (1960).
3 W. Va. Code Ann., R. Civ. P. (1961).

30, 38 Wis. Stat, Ann. (1958).

2 Wyo. Stat. 1957, R. Civ. P. (1959).
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Appendix D

STATUS OF STATE LAWS' AS TO PRIVILEGED MATTER?

- Expert Lé‘(!’lt"‘ Work | e Expert Eéi';f_"‘ Work
Report aluslon Product Report clusion Product
Alabama = — — Montana — — —
Alaska - . = Nebraska — — —
Arizona N Q Q Nevada® Q A A
Arkansas — — — New Hampshire Q —_ Q
California N Q Q New Jersey® Q A A
Colorado — — - New Mexico — — —
Connecticut == = A New York® Q Q A
Delaware Q — Q North Carolina — — —
Florida N Q Q North Dakota — — —
Georgia e e A Ohio A Q A
Hawaii - — — Oklahoma — — —
Idaho® Q A A Oregon — — —
Ilinois® A A A Pennsylvania® A A A
Indiana . . = Rhode Island e . B
Towa® Q A A South Carolina - — —
Kansas = — —_ South Dakota - - -
Kentucky® Q A A Tennessee — — —
Louisiana® Q Q A Texas® A - A
Maine — — — Utah® Q A A
Marylemd3 N N Q Vermont — — —
Massachusetts = = = Virginia = Q =
Michigan — - Q Washington® - A A
Minnesata® A A A West Virginia® Q A A
Mississippi Q — e Wisconsin N Q Q
Missouri A A Q Wyoming — — —

lgee Summary Explanation following.

2A = absolute protection from discovery, N = no protection from discovery, and @ = qualified
protection from discovery.

®States which have adopted the proposed 1946 Amendment to the Federal Rules regarding experts
and attorney's work product.

Summary Explanation of Status of State Laws

Alabama., —No cases on point, Ala. Code, recomp. 1958, tit. 7, §§474-489. Pro-
visions are based on the Federal provisions for discovery, but no provision is made
for production of documents, requests for admissions, written interrogatories or the
other discovery devices available under the Federal Rules. Rules similar to the Fed-
eral Rules were proposed in 1957 but rejected in the Senate.

Alaska. —Nocasesonpoint. Alaska R. Ct. Proc. & Adm'n 1963, Fed. R. Civ, P.
made effective in Alaska on July 18, 1949; 63 Stat. 445, 48 U.S.C.A. §103a (1952).

Arizona. —Rules virtually identical to Federal Rules were adopted, effective Jan. 1,
1940. Latest revision effective Jan. 1, 1956. Dean v. Superior Court, 84 Ariz. 104,
324 P, 2d 764 (1958), denying discovery of work product; State exrel, Willey v. Whitman,
91 Ariz, 120, 370 P.2d 273 (1962), condemnation case permitting discovery of reports
and conclusions.

Arkansas. —No cases on point. Procedure is regulated entirely by legislature. 3A
Ark, Stat. Ann, 1947, tit. 28 (1962 replacement). In 1949, provisions similar to Fed.
R. 16 were adopted, Ark. Stat. §27-2401 (Supp. 1947). In 1953 legislature adopted
provisions similar to Fed, R, 26-37, Ark, Stat. §§28-347 to 28-361 (Supp. 1957). As
to liberal construction of rules see, Arkansas State Hwy. Comm'n v. Stanley, 353
S.W.2d 173 (1962).

California. —Adopted code pleading in 1851. Judicial Council adopted rules similar
to Federal pre-trial and discovery provisions in 1957 & 1958, Cal. Stat. 1957 §3, ch.
1904 p. 3322, operative Jan. 1, 1958. Oceanside Union School Dist. v. Superior Ct.,
23 Cal. Rep. 375, 373 P.2d 439 (1962), condemnation case permitting discovery of ex-
pert reports; Greyhound Corp. v. Superior Court, 56 C.2d 355, 364 P.2d 266 (1961),
permitting discovery of work product; for recent discussion of scope of discoverability
of expert reports, conclusions and work product see, Brown v. Superior Ct., 30 Cal.
Rep. 338 (Dist. Ct. App. 1963).
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Colorado. —No cases on point. Procedural rules have been similar in text and inter-
pretation to Federal provisions since April 6, 1941, 1 Col. Rev. Stat., ch. 4 (1953).
Keely, "How Colorado Conformed State to Federal Civil Procedure,” 16 ¥.R.D.

291 (1955).

Connecticut. —Adopted code in 1879 Based on the Field Code. In 1957 the Conn. Sup.
Ct. adopted rules providing for limited disclosure and pre-trial practice. Conn., Prac.
Book of 1951 (Cum. Supp. 1960). Prizio v. Penachio, 19 Conn. Sup. 381, 115 A, 2d
340 (Conn. Super, 1955), indicating a trend toward Federal interpretation but protect-
ing written statements as work product.

Delaware. —Adopted rules similar to Federal provisions, eff. Jan. 1, 1948, 13 Del.
Code Ann., Super. Ct. R.—Civ. (1953). Empire Box Corp. v. Illinois Cereal Mills,

90 A.2d 672 (Super. Ct. 1952), denying discovery and qualifying protection to expert
reports and work product.

Florida. —Rules adopted March 15, 1954, based primarily on Federal Rules. 30
Fla, Stat. Ann. (1954). Shell v. State Rd. Dep't, 155 So. 2d 857 (Fla. 1961), condem-
nation case permitting discovery of appraiser's work sheets; Shawmut Van Lines, Inc.
v. Small, 148 So. 2d 556 (Dist. Ct. App. Fla. 1963), noncondemnation case qualifying
discovery of work product.

Georgia. —As of March 25, 1959, the code of Georgia stands amended following for
the most part the Federal discovery provisions. 38 Ga. Code Ann. (1959). (Cum. P. P.
1961). Setzers Super Stores v. Higgins, 104 Ga. App. 116, 121 S.E. 2d 305 (Ga. App.
Ct. 1961), noncondemnation case denying discovery of work product.

Hawaii. —No cases on point. Rules were adopted, eff. June 14, 1954, substantially
the same as Federal Rules. Hawaii R. Civ. P. 1954.

Idaho. —Rules which follow closely Federal Rules were adopted, eff. Nov, 1, 1958.

2 Idaho Code, R. Civ. P. (Cum. P. Supp. 1961). State v. Bair, 33 Idaho 478, 365
P.2d 216 (1961), condemnation case denying discovery of experts' conclusions,

Illinois. —A new Civil Practice Act, influenced by Federal Rules, was adopted, eff.
Jan. 1, 1956, 110 Smith-Hurd Ill. Ann. Stat., Sup. Ct. R. (1956). City of Chicago v.
Harrison-Halsted Bldg. Corp., 11 Ill. 2d 431, 143 N.E. 2d 40 (Sup. Ct. 1957), condem-
nation case denying discovery of experts' statements. Kemeny v. Skorch, 159 N.E. 2d
489, 490 (Il1l. 1959), as to documents exempt from disclosure.

Indiana. —No cases on peint, Indiana has rules provisions similar to Fed. R, 16
and 26(b), but has its own limited provisions for depositions and discovery. 2 Burns
Ind. Stat. Ann. (1947); I. L. E., Depositions & Discovery §1 (Cum. P.P. 1962).

Iowa. —Rules adopted, eff. July 4, 1943, are less liberal than the corresponding
Federal provisions. 2 Iowa Code 1962, R. Civ. P. Bryan v. Iowa State Hwy. Comm'n,
251 Iowa 1093, 104 N.W.2d 562 (1960), condemnation case in which discovery of experts'
conclusions were denied; Hanke v. Iowa Home Mut. Cas. Co., 87 N.W.2d 920 (1958),

a noncondemnation case qualifying discovery of attorney's work product.

Kansas. —No cases on point. Procedure to a great extent remains unchanged since
1859. Pre-trial procedure corresponding to Fed. R. 16 was adopted, eff. June 30,
1949, Gen. Stat. Kan. Ann. §60 (1949). Pyramid Life Ins. Co. v. Gleason Hospital,
Inc., 188 Kan. 95, 360 P.2d 858 (1961), as to general interpretation of discovery statute.

Kentucky. —Rules similar to Federal Rules were adopted, eff. July 1, 1953, Ky.
Rev. Stat., R. Civ. P, (1953). Bender v. Eaton, 343 S.W.2d 799 (Ky. 1961), a non-
condemnation case denying discovery of work product.

Louisiana, —Code revision, eff. Jan. 1, 1961; 3, 4 La, Stat. Ann. (1961); State
Dep't of Hwy. v. Buckman, 239 La. 872, 120 So. 2d 461 (1960), condemnation case
denying discovery of certain contracts and instructions; State v. Riverside Realty Co.,
152 So. 2d (Ct. App. La. 1963), condemnation case permitting discovery of expertfac-
tual questions without violating work product.

Maine. —No cases on point. Rules similar to Federal Rules were adopted, eff. Dec.

1, 1959. Me. Rev. Stat, 1959 (Cum. Supp. 1961).

Maryland. —No cases on point. A complete revision of the rules was promulgated
in 1956 and rules revised, eff. Jan. 1, 1957. Md. R. Civ, P. (1961 ed.) and as amended
through Sept. 1, 1963 (unann. ed. 1963). Baltimore Transit Co. v. Mezzanotti, 227 Md.
8, 174 A.2d 768 (Ct. App. 1961), as to liberal construction of the rules.
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Massachusetts. —No cases on point. Procedure continues to follow a practice act
first adopted in 1852. 38 Mass. Gen. L. Ann. (1960).

Michigan, —A complete procedural change designated the Revised Judicature Act of
1961, and rules substantially similar to Federal Rules adopted, eff. Jan. 1, 1963.
Mich. Gen. Ct. R. of 1963. Hallett v. Michigan Consol. Gas Co., 298 Mich. 582, 299
N.W. 723 (1941), qualified protection of experts' reports; Wilson v. Borchard, 122
N.W.2d 57 (Mich. 1963), qualified protection of work product.

Minnesota. —Adopted rules virtually identical to Federal Rules, eff. Jan, 1, 1952,
27A Minn. Stat. Ann., R. Civ. P. Dist. Ct. (1958). In re Sandstrom's Estate, 89
N.W.2d (Minn. 1958), production of documents denied for failure to show good cause;
Brown v. Saint Paul City Ry., 241 Minn, 15, 62 N.W. 2d 688 (1954), discovery of work
product denied.

Mississippi. — Limited discovery provisions, unlike Federal Rules. 2 Miss. Code
1942 §% 1659, 1699 (1957). Garraway v. Retail Credit Co., 141 So. 2d 727 Miss. 1962,
qualified protection of experts' reports.

Missouri. —Mo. Sup. Ct. adopted rules in 1959 similar to Federal Rules, eff. Oct.
1960. 4 Mo. Rev. Stat., Sup. Ct. R. (1959). State ex rel. State Hwy. Comm'n v,
Jensen, 362 S.W.2d 568 (Sup. Ct. Mo. 1962), condemnation case protecting appraisers
notes from discovery as work product; State ex rel. St. Louis County Transit Co. v.
Walsh, 327 S.W.2d 713 (Ct. App. Mo. 1959), photographs not privileged per se—qual-
ifies work product.

Montana. —No cases on point. Adopted Federal Rules almost verbatim, eff. Feb.

9, 1961, Mont. Laws, 37th Sess., ch, 13 (1961). As to extent of discovery under pre-
vious rules see, State ex rel. Pitcher v. District Ct., 114 Mont. 128, 133 P.2d 350 (1943).
Nebraska. —No cases on point., As of 1951 Nebraska has had discovery provisions

similar to Federal Rules. Neb. Sess. Laws 1951, §§25-1267.01-25.1269 (1952).

Nevada. —No cases on point. Nev. Sup. Ct. adopted rules similar to Federal Rules,
eff. Jan. 1, 1953. 1 Nev. Rev. Stat., R. Civ. P. (1953).

New Hampshire. —No provisions similar to Federal Rules. 5 N.H. Rev. Stat. Ann.,
§516 (1955). McDuffey v. Boston & Maine R.R., 102 N.H. 179, 152 A.2d 606 (Sup. Ct.
1959), permitting discovery of experts' reports; Smith v. American Employer's Ins.
Co., 102 N.H. 530, 163 A.2d 564 (Sup. Ct. 1960), denying discuvery of work product.

New Jersey. —Rules substantially similar to Federal Rules, eff. Sept. 15, 1948, and
revised in 1953. N.J. Prac., part IV, ch. 4 (1953). Cermak v, Hertz Corp., 53 N.J.
Super. 455, 147 A.2d 800 (1958), discovery of experts' conclusions denied; Kaplan v,
Jones, 77 N.J. Super. 31, 185 A.2d 248 (Super. Ct. 1962), denying discovery of work
product.

New Mexico. —No cases on point, As of 1949 New Mexico has had rules similar to
Federal Rules. 4 N.M, Stat. Ann. 1953, ch. 21 (1954). Salitan v. Carrillo, 69 N, M,
476, 368 P.2d 149 (1961), as to scope of discovery.

New York. —In 1962 the N.Y. Civ. Prac. Laws & Rules were adopted, eff. Sept. 1,
1963. The rules do not expand the scope or methods of discovery nor make provision
for pre-trial conferences. N.Y. Laws, Civ. Prac. L. & R., ch, 308 (1962). Murphy
v, City Products Corp., 188 N.Y.S.2d 247, 17 Misc. 2d 1026 (Sup. Ct. Erie County
1959), denying discovery of experts' conclusions; Hewitt v. State, 216 N.Y. S, 2d 615,
27 Misc. 2d 930 (Ct. Cl. N.Y. 1960), condemnation case permitting discovery of ex-
perts' conclusions; Pfaudler Permutit, Inc. v. Stanley Steel Service Corp., 212N.Y.S.2d
106, 28 Misc. 2d 388 (Sup. Ct. Monroe County 1961), denying discovery of experts' con-
clusions; Salzo v. Vi-She Bottling Corp., 235 N.Y.S. 2d 585, 37 Misc. 2d 357 (Supp. Ct.
Queens County 1962), qualified admission of experts' reports; Cataldo v. Monroe County,
238 N.Y.S.2d 855, 38 Misc. 2d 768 (Supp. Ct. Monroe County 1963), qualified denial of
insurance reports.

North Carolina. —No cases on point. Limited discovery and deposition procedures.
1A N.C. Gen. Stat., recomp. 1953.

North Dakota. —No cases on point. Rules similar to Federal Rules were adopted,
eff, July 1, 1957. 5 N.D. Cent. Code Ann., R. Civ. P. (1957).

Ohio. —Procedure is under a legislative code first adopted in 1853. Ohio Rev. Code
Ann., ch, 2317 (1962 Supp.). Neff v. Hall, 170 N.E.2d 77 (Ct. App. Ohio 1959), con-
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demnation case denying discovery of experts' reports; Nomina v. Eggeman, 188 N.E. 2d
440 (Ct, C. P. Ohio 1962), qualifying discovery of experts' conclusions' in re Bates,
167 Ohio St. 46, 146 N.E.2d 306 (Sup. Ct. 1957), denying discovery of work product.

Oklahoma. —No cases on point. Procedure is regulated by a code first adopted in
1870. Okla. Stat. Ann., tit. 12, ch. 10 (1960). Application of Umbach, 350 P. 2d 299
(Okla. 1960), Federal income tax returns held privileged.

Oregon. —No cases on point. Code provisions regulate procedure and are much more
limited than Federal Rules. 1 Ore. Rev. Stat., ch. 45 (ch. replaced 1961-1962). See
40 Ore. L. Rev. 94 (1960) as to work product.

Pennsylvania. —Discovery procedures are not as liberal as comparable Federal pro-
visions, Pa. R. Ct, 1962. Musulin v. Redevelopment Authority, 25 D.&C.2d 267 (Pa.
1961), condemnation cases denying discovery of appraisals and valuations; Wright v,
Philadelphia Transp. Co., 24 D.&C.2d 334 (Pa. 1961), denying discovery of experts'
reports and conclusions.

Rhode Island, —No cases on point. Trend since 1956 to adopt procedure similar to
Federal system, 10 R.I. B.J. 7 (Nov. 1961); 2 Gen. Laws R.1., tit. 9, ch. 18 (1956).
De Courey v. American Emery Wheel Works, 153 A.2d 130 (R.I. 1959), as to court
appointed experts.

South Carolina. —No cases on point. Procedure still substantially the same as under
the Field Code first adopted in 1870. 6 Code Laws S.C., ch. 7 (1962). As to general
provisions see, Peagler v, Atlantic Coast Line R.R., 101 S.E. 2d 821 (S.C. 1958).

South Dakota. —No cases on point. Rules have been adopted similar to Federal dis-
covery provisions. 2 S.D. Code, tit. 36, ch. 36 (1960 Supp.).

Tennessee. —No cases on point. Code provisions limited following some of the Fed-
eral provisions. 5 Tenn. Code Ann., tit. 24 (Supp. 1962).

Texas. —A detailed set of rules following Federal provisions, eff. Sept. 1, 1941. A
series of amendments in 1957 substantially broadened the discovery procedure. Tex.
R. Civ. P. (1955). Harrell v. Atlantic Refining Co., 339 S.W. 2d 548 (Ct. Civ. App.
Tex. 1960), discovery or work product denied.

Utah. —Rules were adopted in 1950 very similar to Federal Rules. 9 Utah Code Ann.,
R. Civ. P, (1953). Mower v. McCarthy, 122 Utah 1, 245 P. 2d 224 (Sup. Ct. 1952),
denying discovery of expert conclusions and work product.

Vermont. —No cases on point, Discovery procedure similar to Federal procedure
was adopted by statute in 1957 and substantially amended in 1959. 3 Vt. Stat. Ann,,
tit. 12 (1961 Supp.).

Virginia. —Sup. Ct. adopted a set of rules, eff. Feb. 1, 1950, with limited discovery
procedure, 2 Va, Code, tit. 8, R. Sup. Ct. App. (1950). Cooper v. Norfolk Redevel-
opment & Housing Authority, 197 Va. 653, 90 S, E. 2d 788 Sup. Ct. App. (1956), a con-
demnation case permitting discovery of experts' conclusions on agency principles.

Washington, —No cases on point. Has adopted Federal Rules on discovery and pre-
trial conference. 0 Rev. Code Wash., R. Pleading, Prac. & P. (1960).

West Virginia. —No cases on point. The W, Va, Sup. Ct. adopted rules similar to
Federal Rules, eff, July 1, 1960, 3 W, Va. Code Ann,, R. Civ, P, (1961),

Wisconsin. —Discovery statutes were amended in 1961 to harmonize with liberal in-
terpretation of Federal provisions. 30, 38 Wis. Stat. Ann. (1958). State ex rel.
Reynolds v, Circuit Ct., 15 Wis. 2d 311, 112 N.W. 2d 686 (1961), condemnation case
permitting discovery of appraisers' reports and opinions; Walsh v. Northland Greyhound
Lines, 224 Wis. 281, 12 N.W. 2d 20 (1943), permitting discovery of experts' reports,

Wyoming. —No cases on point. Wyo. Sup. Ct. adopted new rules similar to Federal
Rules in 1957. 2 Wyo. Stat. 1957, R. Civ. P. (1959). See, Lake De Smet Reservoir
Co. v. Kaufman, 292 P.2d 482 (Wyo. 1956) as to liberal interpretation of courts dis-
cretion in permitting discovery of books, documents and papers.

Illustrative Statutory Provisions Regarding Expert Protection from Discovery

A. Absolute protection (A) for the expert's conclusions, and the attorney's work product
Smith-Hurd Il11. Ann. Stat. §101.19-5 (Sup. Ct. R. 19-5): §101.19-5 (1). All matters
which are privileged against disclosure upon the trial are privileged against disclosure
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through any discovery procedure. Disclosure of memoranda, reports, or documents
made by or for a party in preparation for trial or any privileged communications be-
tween any party or his agent and the attorney for the party shall not be required through
any discovery procedure.

Pa. R. Ct, 4011. Limitation of Scope of Discovery and Inspection, No discovery or
inspection shall be permitted which:

1. Is sought in bad faith;

2. Causes unreasonable annoyance, embarrassment, expense, or apprehension to
the deponent or any person or party;

3. Relates to matter which is privileged or would require the disclosure of any se-
cret process, development, or research;

4, Would disclose the existence or location of reports, memoranda, statements,
information, or other things made or secured by any person or party in anticipation of
litigation or in preparation for trial or would obtain any such thing from a party or his
insurer, or the attorney or agent of either of them, other than information as to the
identity or whereabouts of witnesses;

5. Would require the making of an unreasonable investigation by the deponent or
any party or witness, adopted Nov. 20, 1950, eff, June 1, 1951, amended April 12,
1954, eff. July 1, 1954; or

6. Would require a deponent, whether or not a party, to give an opinion as an expert
witness, over his objection, amended March 1962, eff. April 1962,

B. No statutory protection (N) for expert's report or his conclusions and only qualified

protection (Q) of attorney's work product. Md. R. P. 410

$410 (c). Writings obtainable: Except as otherwise provided in Rule 406 (similar
to Federal Rule 30(b) providing for protective orders), a party may be written inter-
rogatory or by deposition require that an opposing party produce or submit for inspec-
tion a written report of an expert, whom the opposing party proposes to call as a wit-
ness, whether or not such report was obtained by the opposing party in anticipation of
trial or in preparation for litigation. If such expert has not made a written report to
the opposing party, such expert may be examined upon written questions or by oral de-
positions as to his findings and opinions.

§410 (d). Writings not obtainable: Except as otherwise provided in Rule 406, a
party or deponent shall not be required to produce or submit for inspection:

1. Object prepared for trial. A writing, statement, photograph or other object ob-
tained or prepared in anticipation of litigation or in preparation for trial, except as
provided in section C of this Rule, unless the court otherwise orders on the ground that
a denial of production or inspection will result in an injustice or undue hardship.

2. Reflecting attorney's conclusions. A writing which reflects an attorney's mental
impressions, conclusions, opinions or legal theories (In this case the attorney's work
product appears to include only the results of the mental processes of the attorney).

C. Qualifying (Q) protection of expert's report upon condition that it was prepared in
preparation for trial and protecting "any part."

Ky. Rev. Stat., R. 37.02. Limitations on the Production of Writings: The deponent
shall not be required and the court shall not order a deponent or party to produce or
submit for inspection any writing obtained or prepared by the adverse party, his attor-
ney, surety, indemnitor, or agent, in anticipation of litigation or in preparation for trial
unless satisfied that denial of production or inspection will result in an injustice or un-
due hardship; nor shall the deponent be required or the court order a deponent or party
to produce or submit for inspection any part of a writing which reflects an attorney's
mental impressions, conclusions, opinions, or legal theories, or except as provided
in Rule 35, the conclusions of an expert.



Highway Severance Damage Studies—
Some General Findings

GEORGE V. BRODERICK and FLOYD I. THIEL
Office of Research and Development, U, S. Bureau of Public Roads

eA MAJOR job facing builders of modern highways today is the equitable and timely
acquisition of right-of-way. For several reasons, this task may be growing even more
complex than it has been in the past (l). Controlled access features of modern highways
place more limits on abutters' rights than was formerly the case with free-access roads.
Increasing competition for space causes more questions to be raised now when space is
taken for highway right-of-way, and this problem is intensified by modern highway facil-
ities needing wider rights-of-way.

Whether or not the task of right-of-way acquisition for highways is growing more
difficult, there can be no doubt about the magnitude of this task. For the Interstate
System alone, 1.5 million acres costing approximately $6.5 billion will be required.
Right-of-way acquisition in which the Federal Government participates is currently
costing about $750 million/yr (proposed State right-of-way programs for 1963, $685
million; for 1964, $757 million; for 1965, $870 million—for federally participating
right-of-way only, excluding the secondary system, except in Indiana). It is the aim
of highway officials charged with spending such sums to assure that the money is being
spent wisely.

Severance Damage Study Efforts

To assist in the job of right-of-way acquisition, severance damage studies (some-
times referred to as land economic studies) have been receiving increasing attention
and use. Severance damage studies are case study analyses of the experience of pro-
perties taken in part for highway right-of-way. Beginning in a few States only a few
years ago, systematic severance damage studies have now been completed or are under
way in 46 States (Fig. 1). The States have supplied more than 1,200 case studies for a
central file or of cases established about 2 yr ago in the U. S. Bureau of Public Roads.
In addition to these case studies, reported to the Bureau on standard form PR-1030
and/or IBM punch cards, the States have issued more than 1, 500 individual case study
reports.

Uses of Severance Damage Studies

Severance damage studies are intended to provide the information which will permit
equitable payments to be made for property taken. By recording and analyzing experi-
ence with property partially taken for right-of-way in the past, severance damage
studies make it possible to know what the experience may be for properties partially
taken now or in the future. As more is learned about what happens to properties taken
in part for right-of-way, and especially about those factors or characteristics that affect
value, considerable savings in right-of-way costs can be realized. But severance dam-
age studies are obviously not intended simply to reduce costs of right-of-way acquisi-
tion. Inadequate payments for right-of-way are every bit as disquieting to conscien-
tious highway builders as excessive payments,

Many of the benefits to be derived from severance damage studies are already being
realized in those States where individual case studies of severed properties have been

Paper sponsored by Committee on Land Acquisition and Control of Highway Access and
Adjacent Areas.
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completed or are under way. As suggested previously, severance damage studies can
help assure the proper spending of tax money for right-of-way purposes by making avail-
able to the people involved information reclcvant to their deliberations. In determining
what compensation is proper for right-of-way property, experience in similar situations
is obviously of direct relevance.

Case Studies

Analysis to supply experience in similar situations, the purpose of individual sever-
ance studies, is the traditional approach employing comparables used so successfully
by appraisers. Ordinarily, the best sources for comparables in highway-taking situa-
tions are studies completed within the State; for these takings, most States rely on cases
within their own borders. For unusual cases (e.g., takings involving special purpose
properties), the Bureau's bank can be searched for comparable takings (Appendix, 2, p93).

The usefulness of severance damage data to appraisers is obvious. Severance dam-
age studies provide the facts which appraisers need to make their knowledge of highway-
affected land comparable to what they already know about the value of property unaffected
by the highway. An appraiser with a thorough knowledge of what has happened in a num-
ber of cases similar to that under consideration is obviously in a better position to make
an appraisal of a highway-severed parcel which will be fair to both the State and the af-
fected owner.

Adequate severance damage data can have the same general usefulness for negotiators
as for appraisers—to provide enough factual information about highway effects so that
expectations of highway experience can be based on a body of facts. A negotiator armed
with facts will be in a more favorable negotiating position than he would be without a
good knowledge of actual experience with highway-severed parcels.

A fairly common result of severance damage investigations is to show (a) that high-
way-severed land parcels are affected frequently less adversely than is feared, or (b)
that the remainder parcel receives a significant benefit. Thus, these studies have ob-
vious usefulness for public relations. Several States have shown that easy-to-under-
stand accounts of experience with highway-severed parcels of land can be useful for
keeping affected individuals and the general public informed.

Cases in which highway right-of-way property is acquired by amicable negotiation
constitute the bulk of all highway-taking cases. However, for those cases which do
result in court proceedings, economic or severance damage studies can be helpful in
reaching equitable decisions. Highway attorneys in 15 of the 36 States responding re-
port that they have used economic studies in right-of-way litigation. Although the use
of economic studies as direct evidence of value has been very limited, three States have
done so. Five States have used such studies on cross-examination (3). Severance dam-
age studies have also been useful as a source of information to the State attorney for
cross-examination and to test opposing witnesses on their knowledge of market value.

In general, court acceptance of severance damage and land economic study findings is
increasing, but slowly (4).

Usefulness of Collection of Cases

A collection of severance damage cases, as the Bureau's bank of cases, not only
provides a possible source for comparables but also offers opportunities for analyzing
these cases. Obviously the experience reflected in the Bureau's bank of cases cannot
be considered typical of all highway takings, primarily because most States have inves-
tigated and recorded only a portion, and not necessarily a representative portion, of
their total number of partial-taking cases. But the data that can be assembled permit
some interesting and perhaps valuable insights. For example, the 647 cases in the
Bureau's bank in which the entire remainder has sold provide a good indication of the
extent to which the owner was ""made whole" or, in a very general way, whether just
compensation was provided "Making the owner whole' can be equated to "just compen-
sation" only when both general and special benefits can be used to offset the cost of the
taking and any damage to the remainder. Where the law does not permit such offsets,
""just compensation" may very well exceed what would be needed to ""make the owner
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whole" (2, pp. 79-85). The extent to which the owner was "made whole" can, of course,
be reckoned by simply comparing the before value of the entire tract with the total
amount received by the owner (from payment for property taken plus any payment for
damages plus the sales price of the entire remainder).

While there is general agreement about the purpose of severance damage studies—
to learn from past experience how to provide equitable payments for right-of-way in the
future—there are variations in the way which study findings are presented. Thus, in
addition to information showing whether just compensation has been provided, itis some-
times expedient to compare the per acre (or square foot) value at the time of the high-
way taking with the per acre value of the remainder (or a part of the remainder) which
sells. This comparison ordinarily leaves out of consideration any payment that may
have been for damages. It is simply the per acre selling price divided by the per acre
value at the time of the taking and is commonly termed a "recovery rate.' For this type
of analysis, nearly all 1,250 cases in the Bureau's bank of partial-taking cases can be
used.

A third type of analysis, multiple regression, permits the measurement of the as-
sociation between the recovery rate of remainder parcels and several of the variables
influencing the recovery rate. For example, for certain types of cases, slightly more
than 70 percent of the variation in the recovery rate seems to be explained by the com-
bined effect of the eleven characteristics which have so far been tested.

RECOVERY RATE EXPERIENCE

The recovery rate is a useful concept. A remainder parcel experiencing no change
in value would have a recovery rate of 100 percent. A recovery rate greater than 100
percent means that the remainder has increased in value. The recovery rate can be
determined when any part of a remainder sells.

Although there are now about 1, 250 cases in the bank, cases are not usable for anal-
ysis until they are edited and checked. The number of usable cases for different com-
parisons varies; for the recovery rate analysis, the number of cases is 938. There are
perhaps an additional 1, 000 case studies (500 in Ohio) which were conductedbefore work-
ing out a systematic and uniform method for conducting and reporting severance damage
studies. Because these studies varied considerably in concept and form, they could not
be used for the present study.

Limitations of Concept

There are obviously some limitations or shortcomings in using recovery rates for
comparison. The recovery rate, for example, leaves out of consideration any payment
made for damages; thus, a recovery rate of less than 100 percent provides no indication
of whether or not the owner has been made whole or whether just compensation has been
paid.

Another problem with using the recovery rate is that the term may carry a negative
meaning —the unjustified suggestion that there is some undesirable thing or event to be
recovered from. Experience reflected by the Bureau's bank, in which recovery rates
typically exceed 100 percent, suggests that it may be more reasonable to expect a bene-
fit than a damage. Notwithstanding these problems, there has been considerable use of
the recovery rate concept by right-of-way and appraisal groups, and findings from the
Bureau's bank are, therefore, presented here using this term.

Recovery Rates and Total Experience

The results of the preliminary analysis so far are somewhat inconclusive and per-
plexing. The recovery rates do not seem to vary consistently with some of the charac-
teristics used for comparison (e.g., size of nearest urban place or type of highway
system). This may result partly from the fact that these rates have not been adjusted
for any payment made by the highway department. When this is done, the pattern some-
times becomes more consistent. For example, the recovery rate for landlocked re-
mainder parcels is likely to be less than 100 percent nearly half the time and more
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than 100 percent the rest of the time. But when damage payments are included, only
about 17 percent of the owners of landlocked parcels are found to have received less
money than they had in property before the highway taking. Therefore, although it is
difficult to tell in advance whether the recovery rate for landlocked remainders will be
more or less than 100 percent, there can be more certainty in predicting that the total
value accruing to the owner of a landlocked remainder will equal or exceed the value
the owner had in property before the acquisition took place.

Medians

Because of the extremely high recovery rates experienced by some remainder par-
cels, simple arithmetic averages may not be a satisfactory measure of the typical re-
covery rate for severed parcels in the Bureau's bank at the present time. Median
values provide a way of summarizing the over-all recovery rate experience in which
remainder parcels with extremely high recovery rates will not have such a noticeable
effect as on average values.

The median recovery rate for cases in the bank at the present time is 138 percent.
This may seem high in view of the fact that it does not include any damage payments
whatsoever; it should be remembered that these recovery rates are on a per acre basis
and that, in many cases, only a portion of the remainder has been sold. The mostvalu-
able portion of a remainder may be sold first (e.g., for a service station at the corner
of a parcel adjacent to an interchange) and this would tend to pull a recovery rate up-
ward. Obviously all of the remainder will not have a recovery rate as high as the very
valuable portion that has been sold. Conversely, remainders that are odd-shaped, too
small, or otherwise uneconomic may have a lower recovery rate than would be true for
other, more valuable portions of the remainder which have not been put on the market.

Over-All Experience

Figure 2 shows that in the over-all recovery experience, approximately three-fourths
of all cases in the Bureau's bank had a recovery rate greater than 100 percent. Ap-
proximately 7 percent of the cases had a recovery rate of more than 1, 000 percent, and
one-fourth of the cases show a recovery rate of less than 100 percent.
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73

In addition to considering recovery rates for all cases in the Bureau's bank, it seems
worthwhile to consider recovery rates by categories of cases. The object of this is, of
course, to separate and classify known information, with the hope that this experience
can be extended and applied to cases in the future. For this purpose, cases in the
Bureau's bank have been considered according to such characteristics as (a) time of
sale, (b) land use before taking, (c) type of remainder parcel, (d) type of highway in-
volved, (e) visibility from remainder, (f) distance to the new highway, (g) population of
the nearest urban place, and (h) location of the parcel with respect to an interchange.

Time of Sale

The effect of time at which a remainder parcel sells on the recovery rate is of in-
terest because it affects the validity of the comparison of before and after values. (If
a sale occurs soon enough after the highway taking, there may be little or no need for
adjustments for general changes in land values—the before value can be compared
directly with the value shown by the sale.) The highway effect is revealed by simply
comparing the before value with the value shown by the sale.

The effect that time has had on recovery rates of cases in the Bureau's bank is quite
noticeable. Whereas there is no noticeable difference between the recovery rates of
parcels that sold immediately after the highway taking or within a few months, those
that sold a year or more after the time of the taking tend to have a higher recoveryrate.
As can be seen from Figure 3, parcels thatsold withinayear's time had a lower rate of
recovery than was true for all cases. One third of the parcels that sold within the first
year had a recovery rate of less than 100 percent. Only 12 percent of the parcels sell-
ing more than 3 yr after highway taking had a recovery rate less than 100 percent. The
effect of time is also clear when the high recovery rates are examined. Nearly 60 per-
cent of the land parcels that sold more than 3 yr after the highway taking had a recovery
rate greater than 200 percent, and about 15 percent had a recovery rate of 1, 000 per-
cent or greater. In contrast, only about 25 percent of the land parcels that sold within
the year of the taking had a recovery rate of greater than 200 percent; 4 percent had a
recovery rate of 1,000 percent or greater.

There are several probable reasons why the recovery rate should be higher for par-
cels selling some time after the highway taking than for parcels selling soon after the
taking. One reason is that sellers who dispose of their land some time after the high-
way taking are more likely to have received the price that they expected to receive; that
is, they waited until they were offered a price that satisfied them. Perhaps an even
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Figure 3. Land value recovery rates, by time from acquisition to sale, unadjusted for
general land value changes.



74

more important reason is the increase in land values occurring generally. Just how
much of the increase in the recovery rate is due to general land value increases and
how much is due to highway influcnce cannot bc known from the information available

in the severance damage bank. It appears that part of the high recovery rates associ-
ated with property selling some time after the taking is a highway benefit which is real-
ized by the owners who kept their property long enough for the increase to have been
effective. In other words, some of those property owners who sold their property with-
in one year of the highway taking and did not realize the high recovery rates missed
part of the highway benefits that those who retained their property longer were able to
capitalize on.

An examination of the median recovery rates for parcels selling at varying lengths
of time after the highway taking tends to emphasize this time effect. The median re-
covery rate for property selling within 1 yr was 119 percent; for property selling be-
tween 1 and 2 yr after the taking, 135 percent; for property selling between 2 and 3 yr
from the time of the taking, 157 percent; and for property selling more than 3 yr after
the date of acquisition, 238 percent (Fig. 3).

Whereas the recovery rates given here are based on current values of land, itis fairly
obvious that general land value increases can account for only a portion of these increases.

Thus, if the medianrecovery ratesof 119, 135, 157
and 238 percent for parcels selling at varying lengths
of time after the taking were adjusted using a com-
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property remainders had a recovery rate 200 percent or more, and 31 percent had a
recovery rate less than 100 percent. In considering recovery rates, especially those
less than 100 percent, it should be remembered that the recovery rate does not include
any highway payment for damages.

Type of Remainder

The recovery rates for different types of remainder parcels (i.e., separated, iso-
lated, or landlocked) also show some interesting and perhaps significant variations.
The three main types of remainders (Fig. 5) are defined as follows:

1. A separated parcel is the remainder containing the improvements. Separated
parcels may result when a highway taking leaves two remainders or when only one par-
cel remains—a situation sometimes referred to as "'severed."

2. An isolated parcel is an unimproved remainder which generally can be reached
only by an adjacent public road.

3. A parcel is landlocked when no access to the parcel exists by use of public facil-
ities or adjacent land of the same owner.

The differing recovery rates experienced by the three main types of remainders are
shown in Figure 6. As can be seen, the experience of separated parcels has beenbetter
than that for other types of remainders. Only 18 percent of the separated parcels failed
to achieve a per acre value at least as great as before the highway taking. For isolated
parcels, 35 percent had a recovery rate of less than 100 percent; and for landlocked
parcels, 54 percent had a recovery rate of less than 100 percent. At the other extreme,
38 percent of the separated parcels had a recovery rate of over 200 percent, compared
with 24 percent of the isolated parcels and 14 percent of the landlocked parcels. Allof
these findings are tentative, because there are still only a few landlocked cases in the
Bureau's bank.
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Figure 5. ©Separated, isolated and landlocked remainders (from 2, p. 38).
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Some differences appear attributable to whether the remainder parcel was located
on an Interstate System, a Federal-aid primary highway, or a Federal-aid secondary
road, The median recovery rate for remainder parcels along Interstate routes has so
far been found to be about 140 percent, slightly higher than the median recovery rate
for all cases in the Bureau's bank. Along Federal-aid primary highways, the recovery
rate is about 132 percent and along Federal-aid secondary roads about 135 percent.

In addition to having higher median recovery rates, remainder parcels along the
Interstate System have so far experience more large gains and more losses than
has been true along other highway systems. Figure 7 shows about 35 percent of
the remainder parcels located along Interstate Highway Systems have had recovery rates
greater than 200 percent. This is a slightly larger percentage than that for parcels
located along Federal-aid primary and secondary systems. At the same time, about
30 percent of the remainder parcels located along the Interstate System have had re-
covery rates of less than 100 percent, compared with about 24 and 26 percent of the
remainders along Federal-aid primary and secondary systems, respectively, with re-
covery rates of less than 100 percent. Whether this experience along Interstate routes
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Figure 7. Land value recovery rates, by type of highway system.
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will continue when more cases are available to analyze is not clear. Perhaps the over-
all experience of recovery for remainder parcels along Interstate routes will be more
spectacular than for remainder parcels located along other types of highway systems.
The higher-than-normal recovery rates along Interstate routes is, or course, quite in
line with what many people would expect. And it may be than recovery rates for many
parcels located along the Interstate route can be expected to be lower than for parcels
located on other types of highway systems because of the lack of direct access to the
Interstate System. It should be noted, however, that the contrast between Interstate
and non-Interstate experience is sharper at the upper range of recovery rates than it

is at the lower end. Thus, the recovery rates along the Interstate System are distin-
quished from the experience along other highways primarily by the high recovery rates;
the low recovery rates along the Interstate System are only slightly different from those
found along other types of roads.

Visibility from Remainder

The States sending severance damage cases to the Bureau's bank are providing in-
formation as to whether or not the highway is visible from the remainder parcel. (In
most cases full visibility of the highway from the remainder also means full visibility
of the property from the highway.) Tentative analysis of the recovery rates by visibil-
ity is showing some interesting variations, though it is not possible to tell at this point
just how significant these differences are. The median recovery rate for parcels from
which the highway is fully visible, for example, has been found to be 145 percent, com-
pared with a recovery rate of 133 percent for parcels from which the highway was par-
tially visible and 117 percent for parcels from which the highway could not be seen
(Fig. 8). Figure 8 shows that 37 percent of those remainder parcels from which the
highway could be seen fully had a recovery rate of over 200 percent, compared with
only about 21 percent of the remainder parcels from which the highway could notbe seen.

It is interesting to compare this early experience with some of the claims that are
often made about the undesirable appearance of modern highway improvements. Ap-
parently the market does not discount property from which the highway can be seen.

On the contrary, property from which the highway is not visible appears to fare worse
in the market place than property from which the highway can be seen.

Travel Distance to New Highway

Like visibility, the travel distance from the remainder to the new highway appears
to have some bearing on the recovery rate of the remainder parcel. Whereas the re-
mainder is ordinarily at or very near the highway for which the taking occurred some
travel may be necessary to reach the highway; for example, access may be restricted.
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Figure 8. ILand value recovery rates, by visibility of highway from remainder.
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As might be expected, the bulk of cases in the Bureau's bank involves remainders
from which the new highway can be reached by traveling 7 mi or less. These parcels
have so far experienced a median recovery rate of 148 percent, compared with only 106
percent for remainder parcels more than 7> mi away in travel distance (Fig. 9). This
apparently differing experience is also shown by comparing the parcels having high rates
of recovery and those with low rates. For example, about 37 percent of the remainder
parcels within Y3~mi travel distance of the highway had a recovery rate greater than
200 percent, compared with about 25 percent of those parcels with longer travel dis-
tances. Only 21 percent of the remainder parcels within %, mi of the main highway had
recovery rates of less than 100 percent; for remainder parcels more than 7z miintravel
distance from the highway, about 42 percent had recovery rates of less than 100 percent,

Size of Urban Place

Proximity of a remainder parcel to a growing center of population is often thought
to have an important bearing on the demand for the parcel and, therefore, on the selling
price. The experience reflected in the Bureau's bank gives only weak support to this
expectation. So far, properties near smaller urban places (i.e., those with less than
10, 000 people) show a median recovery rate of 119 percent, somewhat less than the
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Figure 9. Land value recovery rates, by travel distance to new highway.
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138 percent for all cases. Parcels near population centers of 10,000 to 100, 000 show

a median recovery rate of 144 percent. However, parcels near larger urban places
have shown a recovery rate of only 138 percent. As can be seen in Figure 10, differ-
ences in recovery rates are small, except that only about 22 percent of the remainder
parcels near large urban places had recovery rates of less than 100 percent, contrasted
with about 33 percent of the remainder parcels near small urban places. This compari-
son involves parcels near urban places of varying size; it does not distinguish between
parcels at different distances from these urban places. Studies have been made of this
latter effect (9, 10).

Interchange Effects

Approximately one-fourth of the more than 900 cases used in this analysis were lo-
cated within %, mi of an interchange, a distance often used to distinguish between inter-
change and noninterchange areas. As might be expected, the recovery rate of parcels
located within 7, mi of an interchange is generally better than the recovery rate for
parcels located farther away (Fig. 11). For example, the median recovery rate for
parcels located near interchanges is about 164 percent, compared with 131 percent for
parcels located away from the interchange. Also, more of the interchange properties
had high recovery rates and fewer of the interchange parcels had low recovery rates
than was true for parcels located away from the interchange. As can be seen, nearly
half of the parcels located within 7, mi of an interchange have had recovery rates greater
than 200 percent.

Whether Bureau Cases Are Typical

Because many States supplying information about remainder parcels do not record
and analyze the experience for all of the remainder parcels in the State, there may be
some question as to whether the cases in the Bureau's bank are typical of general par-
tial-taking experience. There appears to be no definitive test for this question. One
check that can be made is to compare the findings from the Bureau's bank as a whole
with the experience of a State supplying information about all remainder parcels which
have sold. Experience for all cases in the Bureau's bank has been compared with in-
formation available about California cases which are included in the bank of cases. It
should be remembered that the more than 400 cases which California has reported to
the Bureau constitute a substantial portion of the approximately 900 cases so far re-
corded and analyzed in the Bureau's bank,

The findings to date for all the cases in the Bureau's bank compare fairly closely
with the findings based solely on cases from California. The median recovery rate for
the California cases in the Bureau's bank is about 142 percent, compared with a median
recovery rate for all cases of 138 percent. (The comparison was made between California
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Figure 11. Land value recovery rates, by nearness to interchange (over-all).
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Figure 12. ILand value recovery rates, by nearness to interchange (California).

cases and all cases, rather than between California cases and all non-California cases,
primarily for convenience. It seems fairly obvious thatthe variations between California
cases and non-California cases would be slightly greater than those between California
cases and all cases.) When the California experience with respect to property located
near or away from an interchange is compared with that of the Bureau's bank asawhole,
there is also fairly close agreement. As can be seen in Figure 12, properties located
within 7> mi of the interchange had a median recovery rate in California of 166 percent,
compared with the median recovery rate for all interchange cases of 164 percent. For
cases located away from an interchange, California cases had a recovery rate of 142
percent, compared with a recovery rate for all cases of 131 percent. It is also inter-
esting to note that the percentage of cases reported by California which were within Ya
mi of an interchange (about 25 percent) agrees generally with the percentage of cases
near an interchange for all cases in the Bureau's bank (about 29 percent). Thus, it
appears that there are similarities in the experience reflected by the California cases
and that shown for all cases in the Bureau's bank, except that the recovery rates in
California are slightly higher than the recovery rates in other States.

Multiple Regression

Previous studies of the recovery rates of highway-severed remainders have relied
on an examination of the influence of several factors taken one at a time. In the present
investigation, a start has been made to determine the simultaneous effect of several
factors acting in combination and to measure the relative strength of each of the factors.
The principal technique used in the analysis presented here is multiple regression. A
program developed for the IBM Model 1401 computer was used to compute regression
coefficients, their standard errors, and partial correlation coefficients.

As was explained previously, it cannot be known with any certainty that severance
damage cases reported to the U. S. Bureau of Public Roads constitute a representative
sample of all partial-taking cases. To the extent that the sample of cases reported dif-
fers from a simple random sample, therefore, the estimates of sampling errors of re-
gression coefficients are underestimates of the true sampling errors. To compensate
somewhat for this, only those regression coefficients equal to or greater than 3 times
their standard errors were regarded as significant at the 95 percent level of confidence.
(A 95 percent confidence level means that, on a mathematical probability basis, a coef-
ficient of such magnitude relative to its standard error could occur only five times in
a hundred.) Because in an analysis based on a simple random sample, a coefficient
need be only twice as large as its standard error to be significant at the 95 percent con-
fidence level, the use of three standard errors in the present analysis is a much more
demanding requirement for statistical significance. Coefficients with values between
2 and 3 times their standard errors were regarded as marginal, and coefficients with
values less than 2 times their standard errors were rejected as not significant at the
95 percent confidence level (11).
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Of the independent variables used in the regression analysis, only two were quanti-
tative measures whose actual values could be used directly in the computations —area
of the entire tract of land before the taking and area of land sold after the taking—both

measured in tenths of acres.
judgment.
in Table 2.
Analysis. —An equation of the
following form was used:

RR =a + by THS + b, INT +
bs TR + bsa CLU + bs LU +
be TIM+b7SA+be TA +
be DIST, + bio DIST; +
POP + u 1)

in which the dependent variable is
the recovery rate. This equation
in intented to sum the separate ef-
fects of all the variables involved
and show the combined effect onthe
recovery rate.

The results of the calculations
are given in Table 3. The time
from date of acquisition to date of
sale, TIM, and change in land use,
CLU, were very significant, with
regression coefficients more than
8 times their standard errors.
Travel distance to the new highway,
DIST:, had a negative effect, as
expected, and was very significant,
with a regression coefficient more
than 7 times its standard error.
Type of remainder, TR, was also
significant, with a coefficient 5
times its standard error.

The most influential of these four
variables was TIM, the addition of
which explained 23 percent of that
part of the variation in the recovery
rate left unexplained by all the other
variables in combination., The least
influential was TR, the addition of
which explained 10 percent of the
previously unexplained variation in
the recovery rate,

TABLE 2

All other independent variables were scaled mainly by
A partial list of ranges of values assigned to these dummy variables is given

DEFINITION OF VARIABLES FOR REGRESSION ANALYSIS®

Variable

Recovery rate
Type of highway system

Interchange-noninterchange

Type of remainder

Change in land use

Land use before

Time from acquisition to sale

Area of land sold
Area of entire tract

Symbol

Range of Values

RR
THS

INT

TR

CLU

LU

TIM

SA
TA

Distance to nearest urban

place

Travel distance to new
highway

DIST,

DIST:

Population of nearest urban

place

POP

[

NSO AT D= OR M= O -]

DD = -3

16

oo

40

[
ow

Actual computed value

Interstate urban

Federal aid rural

Interstate rural

Not at or near inter-
change

At or near interchange

Landlocked

Separated and land-
locked

Separated

Vacant to vacant

Vacant to agriculture

Vacant to residential

Vacant to services
Vacant
Agriculture
Residential

Services
0 - 90 days
91 - 182 days

>3 yr
Actual acreage reported
Actual acreage reported

0 mi
0.1 -0.5mi

3.6 - 4.0 mi

2,500 - 4,999
5,000 - 9,999

®Dots in range of values column indicate that some values were omitted

from table.

TABLE 3

ESTIMATES OF MULTIPLE REGRESSION EQUATION®

Item

Constant THS  INT TR CLU LU TIM SA TA DIST, DIST, POP
Net regression
coefficient 85.95 — -5,432 5.642 4,862 — 1.179 — — 0.080 - 0.469 —
Standard error et - 1,820 1.110 0,600 — 0.139 — — 0.031 0.066 —
Partial correlation
coefficient — — -0.189 0.311 0.463 — 0.479 — — 0.163 -0.417 —

aSym‘nols are defined as:

THS, type of highway system; INT, interchange-n

mainder; CLU, change in land use; LU, land use before taking; TIM, time
area of land sold; TA, area of entire tract; DIST, , distance to nearest
tance to new highway; and POP, population of nearest urban place.

oninterchange; TR, type of re-
from acquisition to sale; SA,
urban place; DIST,, travel dis-
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The interchange-noninterchange, INT, and distance to nearest urban place, DIST,,
variables were marginally significant, and the coefficients may have resulted from chance
fluctuations. The remaining variables (type of highway system, THS, land use before
taking, LU, area of land sold, SA, area of entire tract, TA, and population of nearest
urban place, POP, were not significant at the 95 percent confidence level.

The multiple correlation coefficient for the combination of variables was 0.72. This
is a measure of the combined importance of the several independent factors as a means
of explaining the differences in the recovery rate. However, a more conservative mea-
sure is the square of the coefficient as an indication of the proportion of the variation in
the recovery rate, accounted for mathematically. In this analysis, the proportion ex-
plained is 52 percent.

Further experiments were carried out in an effort to explain a higher proportion of
the variation in the recovery rate. The selected cases were grouped by TIM, and the
several groups were analyzed separately. The best result obtained was for remainders
which sold between 1 and 2 yr after the partial taking occurred. For this group, using
all the independent variables given in Table 3 except TIM, a multiple correlation coef-
ficient of 0. 86 was obtained, indicating that 73 percent (the square of 0. 86) of the varia-
tion in the recovery rate was explained by the combined effect of the variables used.
Four of the variables (TR, DIST:;, CLU, and INT) were significant factors at the 95 per-
cent confidence level. Each of the coefficients was more than 4 times its standard
error. The addition of each variable explained between 28 and 33 percent of the varia-
tion in the recovery rate left unexplained by the other nine variables.

An effort was made to apply this technique to the entire bank of cases, but with very
disappointing results. It was apparent that a linear regression equation could not be
expected to describe the relationship of the several independent variables to the recovery
rate if the total group of study cases, including those experiencing very large or very
small recovery rates, were retained in the analysis. The analysis would, therefore,
have to be restricted to those cases falling within a relatively narrow range of the '"typi-
cal'' case.

EXTENT TO WHICH THE OWNER IS "MADE WHOLE"

The extent to which the owner is ""made whole" can be determined by comparing "be-
fore and after' values. Wnen a State takes part of an owner's property for highway
right-of-way, and then after a time the owner sells the entire remainder, it may be
said that all the results are in for that owner and for that property. It is than possible
to determine the extent of damage or benefit to the remainder.

A hafana and aftan avaminatinn Af + RA'7 £cases m o
A before and after examination of the 64 scs where the entire remainder sol

veals the extent to which owners of property partially taken for highway right-of-way
were made whole—that is, whether affected property owners were placed in as good a
financial position as they would have been had their property not been taken. To mea-
sure the effects of the partial taking, the value of the entire property (including improve-
ments) before the taking was compared with the total amount the owner received from
the property—i.e., for the property taken, for damages to the remainder, and from

the sale of the entire remainder,

Damages—Estimated and Actual

Damage payments were made only to the owners of 60 percent of the properties ex-
amined. Examination of the experience of these owners revealed that half of the recip-
ients actually sustained no damage at all, whereas one-fourth of the recipients of dam-
age payments suffered less actual damage than they were paid for. Twenty-two percent
of all recipients of damage payments received less in damage payments thanthey actually
sustained.

Of the owners who received no damage payments, 82 percent experienced no actual
damage. A comparison of the experience of owners receiving damage payments with
those not receiving them shows that for both groups about one owner in five suffered a
loss due to an underpayment of damages or to the nonpayment of damages. State high-
way departments are, of course, just as concerned about property owners receiving in-
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adequate compensation as they are about apparent over payment of damages because the
goal is to make the owner whole.

It is interesting to compare the experience of owners of property located at inter-
changes with that of other affected property owners, Separate tabulations were made
for the experience of owners of properties located within % mi of interchanges and
more than % mi from interchanges. This comparison revealed that a higher proportion
of affected owners in interchange areas (69 percent) were paid damages than in non-
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Figure 13. Damage payments vs actual damages.
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TABLE 4 interchange areas (56 percent). This
PROPORTION OF AFFECTED PROPERTY OWNERS difference results at least in part from
RECEIVING DAMAGE PAYMENTS . : ;
S R the differing ratios of controlled-access
Interchange mteljgg;nge Total Fo free-access highways; remainders at
Damages o ) interchange points ordinarily resultfrom
No. %  No. % No. % a taking for a controlled-access facility,
Cases 196 100 451 100 647 100 whereas remainders in noninterchange
Paid: 135 69 254 56 389 60 areas may be found along any type of
No actual 55 28 134 30 189 30 . .
Less than paid 49 25 56 12 105 16 highway. These and other more detailed
More than paid 28 14 58 13 86 13 findings concerning overpayments and
Equal to paid 3 2 6 1 9 1 8 .
None paid: 61 31 197 44 258 40 underpayments of damage are given in
No actual 54 28 158 35 212 33 Table 4. Visual comparisons of these
Actual 7 3 39 9 46 7

findings are also shown in Figure 13,

Damage Payments as Percent of Total Payments

It is of interest to compare the proportion of total State payments accounted for by
damage payments for selected categories of partial-taking cases with that for all cases
combined, Using aggregate payment figures for all cases combined, damage payments
accounted for 28 percent of total payments made by the States for right-of-way acquisi-
tion, The supporting data for this finding are given in Table 5. When these cases were
grouped by land use before the taking, the most outstanding finding was that for vacant
land 49 percent of the cost of acquisition was accounted for by damage payments. Al-
though this comparison by land use was made on an aggregate basis, the result seems
to be consistent with the experience of owners of vacant land as described in a latter
section. In that discussion it is shown that owners of vacant land fared noticeably better
than owners of land in other uses in terms of total value received compared with the be-
fore appraised value of their property. Specifically, owners of vacant land had receipts
averaging 129 percent of the before value of their property, whereas owners of land in
other uses at the time of acquisition by the State had receipts ranging from 107 percent
(residential) to 115 percent ("'all other' uses) of the before value of their properties.

At least a partial explanation of the more favorable after-taking experience of owners
of vacant land is given by a comparison of the uses of remainder parcels at the time
they sold with their uses at the time of the taking, which revealed that 29 percent of

arcels vacant at the takine had ghifted to hicher useg by the time the narcels sold, By
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TABLE 5
DAMAGE PAYMENTS AS PERCENT OF TOTAL STATE PAYMENTS

Payment ($100) Damages as
Cases ~——— Percent of Total
For Taking For Damages Total State Payments
All cases: 40,116 15, 636 55,752 28
Interchange 10, 710 3,483 14,193 25
Noninterchange 29, 406 12,153 41, 559 29
Land use before:
Vacant 5,059 4,784 9,843 49
Agriculture 11,259 2,055 13,314 15
Residential 14,297 6,183 20, 480 30
Other 9,501 2,614 12,115 22
Type of remainder:
Separated 26,503 10,474 36,977 28
Isolated 7,389 722 8,111 9
Landlocked 1,337 371 1,708 22
Other 4,887 4,069 8,956 45
Type of highway system:
Interstate rural 5,448 2,628 8,116 32
Interstate urban 15,638 6, 587 22,225 30
FAP rural 4,202 808 5,010 16
FAP urban 4,821 4,030 8. 851 46
FAS, local, and other State 2,140 330 2,470 13

Other 7,827 1,253 9,080 14
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contrast, only 9 percent of residential parcels had shifted to higher uses by the time
they sold.

In view of the very favorable after-taking experience owners of vacant land and con-
sidering the high proportion of State payments accounted for by damage payments, it
appears that the acquisition of vacant land offers a good chance for improvements in
the pursuit of the goal of making the owner whole.

Value Received as Percent of Before Value

A basic comparison is that between the value before the acquisition and the value
realized by the affected owner after the taking (Table 6). The total amount received
by the owner may be expressed by the following equation:

A =P+ SD + SP (2)
in which
A = total amount received by the owner for his property,
P = payment by the State for the property taken,
SD = payment by the State for damage to the remainder, and
SP = sale price of the entire remainder.

As can be seen in Table 6, four out of five property owners (80 percent) received
either adequate compensation or more. The remaining property owners had less money
after the highway than they had in property before the highway improvement. However,
a closer examination of the cases where the value realized by owners was less than the
value of property that these owners held at the time of the taking helps to put this find-
ing in perspective. In more than 98 percent of these cases, the value received was 50
percent or more of the before value; in 86 percent of the cases, was 75 percent or more;
in 76 percent, 80 percent or more; and in half of the cases, the amounts received were
90 percent or more of the appraised value of the entire property
before the taking. Thus, most owners losing value did not lose
heavily. As can be seen in Table 6, the same sort of ""crowd-

ing'" toward the 100 percent break-even point is evident for pro- TABLE 6
perty owners receiving adequate compensation or better, al- VALUE RECEIVED AS
though the crowding is less marked. Of the total of 647 owners, B AFFORE

80 percent received 100 percent or more of what their property

was worth before acquisition. Twelve percent of the affected e e
owners received double the before value of their property or #)  No. %
IOTE, <100 132 20
> 100 515 80
Experience of "Typical Case" L [
> 500 16 3

Another measure of the extent to which the owner is made
whole is the experience of the "typical case.' Aswas explained
in the section on recovery rate, the median value receivedasa
percent of before value is a more satisfactory single measure
of the experience of the typical case than a simple arithmetic

“Entire bank,

average because a median is not noticeably affected by cases TABLE 7
with extremely high increases in value. The medianvalue which VALUE RECEIVED AS
the entire group of 647 property owners received was 112 per- R e o
cent of the before value of their property. c
i . Distance &-
Travel Distance to New Highway (mi) . Median
i (#)
When individual case studies are grouped by travel distance
. 4 i i 0 151 126
from the subject parcel to the new highway, some interesting 0-1 321 110
variations in the median values for the groups are revealed. e -

Table 7 indicates that the gain in dollar value was greatest for
owners of property with immediate access to the new highway,
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with the gain falling off as travel distance to the new highway increased up to 2 mi. Be-
yond 2 mi, the median value rose slightly. The observed decline seems reasonable;

the market can logically be expected to recognize the greater convenience and desir-
ability of close access to the new highway. The slight upturn in value received beyond

2 mi must be regarded as tentative and may not be maintained as the Bureau's bank in-
creases in size. At present, the bank contains only 34 cases where the entire remainder
sold and where travel distance to the new highway exceeds 2 mi.

Type of Highway System

An examination of median values for groups of cases classified by type of highway
system for which the parcels under study were acquired shows rather mixed results
(Table 8). Owners of property located along Interstate highways show a higher median
return as a percent of before value in rural than in urban areas. However, owners of
urban property along Federal-Aid Primary (FAP) systems fared better than those with

rural property.

Type of Remainder

Owners of property partially taken for highway right-of-way with the exception of

TABLE 8

VALUE RECEIVED AS PERCENT
OF BEFORE VALUE®

Cases

Type No Median
' #)
Interstate:
Rural 115 115
Urban 224 108
FAP:
Rural 98 107
Urban 72 117
FAS, local

and other State il 116
All oihier and
combinations® 61 128

systems, Interstate urban with FAP

or FAS urban, and any two or more
systems not elsewhere classified.
TABLE 9

VALUE RECEIVED AS PERCENT
OF BEFORE VALUE?

Cases

Type N Median
BN C))
Separated 479 113
Isolated 76 112
Landlocked 24 106
OtherP 68 113

sepsrated and on dead end,
and landlocked, other comblnations
not listed, end not reported.

owners of landlocked parcels, fare equally well regardless
of the type of remainder. Table 9 indicates that the States,
in pursuing the goal of making the owner whole, have ap-
proached that ideal about equally well for the different
types of remainders. The median value received of 106
percent of before value for owners of landlocked remainders
must be regarded as tentative, there being only 24 land-
locked cases in which the entire remainder is sold in the
Bureau's bank.

It might be well to emphasize at this point that the me-
dian values being discussed are not recovery rates as that
term is coming to be understood. The medians presented
in this part of the paper represent summary measures,
for large groups of cases, of the relationship between
payments received by affected property owners (including
payments for damages) and the appraised value of the en-

tire property before the highway improvement.

Access to New Highway

It is generally believed that the degree of access to a
public road that is available to the owner of property abut-
ting the road has an influence on the value of the property.
To gain some measure of this effect for owners of property
partially taken for a new highway improvement, remainder
parcels selling in their entirety were grouped by the de-
gree of access to the new highway enjoyed by the owners.
In this context, property was classified as having no ac-
cess to the new highway, even though there may be access
to another public road leading to the new facility. Access
was classified as unrestricted if the property owner could
enter the new highway at any point that his property abutted
the highway. If an owner was permitted access to the new
facility at a single designated point, his access was clas-
sified as restricted to a designated point; similarly, re-
mainders from which access was permitted at two or more
designated points were classified as having access re-
stricted to designated points. One additional classification
was used—restricted to frontage road—where the owner
haddirectaccess to such a road leading to the new facility.



With the exception of owners of parcels having unre-
stricted access to the new highway facility, all other
owners of property classified by various degress of ac-
cess to the new facility fared about equally well on the
average. As can be seen in Table 10, owners with un-
restricted access to the new highway had a medianvalue
received as a percent of before value of 124 percent. None
of the other group medians differed from the over-all me-
dian of 112 by more than 3 percent.

The difference in the extent to which the goal to make
the owner whole was achieved (as between owners having
unrestricted access to the new facility and all other owners)
canalsobe seenby comparing the percentage distributions
of these cases (Table 11). The percentage of owners of
unrestricted access parcels losing value was 15 percent
as compared to 21 percent for owners of restricted access
remainders (including no access). Moreover, a smaller
percentage of owners of parcels with unrestricted access
experienced small increases in value (100 to 124 percent),
and a larger percentage of owners of unrestricted access
remainders had larger increases (125 to 149 percent and
150 to 199 percent) than was true for owners of remainders
withrestricted access. However, approximately the same
proportion of owners of restricted and unrestricted access
remainders experienced returns of 200 percent or more
of before value. These comparisons are illustrated in
Figure 14.

[ JunresTRICTED
V) RESTRICTED

B

%n

35%

24%

3%

LESS THAN
100%

";’ 5% /I;In{/
7 %
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TABLE 10

VALUE RECEIVED AS PERCENT
OF BEFORE VALUE2

Cases

Degree No Median
: %)
No access 366 112
Unrestricted 46 124

Restricted to:
Designated point 54 109
Designated points 40 115
Frontage road 141 111

a
Experience by degree of access to
new highway.

TABLE 11

VALUE RECEIVED AS PERCENT
OF BEFORE VALUE2

Value Unrestricted Restricted

(#) (%) (#)
< 100 15 21
100-124 35 46
125-149 24 13
150-199 13 9
200-299 5 5
300-499 4 4
> 500 4 2

aExperience by degree of access to
new highway.

| 4% Eﬂ' %a %

100%-124% 125%"149% 150%-199% 200%299%

15%

N

300%-499% 500% AND OVER

Figure 14. Value received as percent of before value, by degree of access to new highway.
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Land Use Before Highway Improvement

The influence that the before land use might have had on the value of the remainder
is largely hidden because the recovery rate concept developed focuses on changes in
land value irrespective of damage payments, whereas the present discussion includes
damage payments. An examination of the experience of affected owners reveals that
owners of partially acquired land vacant before the highway improvement received the
highest return as a percent of before value, and owners of residential land had the low-
est return (Table 12).

The experience of owners of agricultural land and of land in "all other' uses did not
differ from the over-all median by more than 3 percent. The experience of owners of
vacant parcels (with a median return as a percent of before value of 129) is also com-
pared with that of owners of residential parcels (a median of 107) by percentage distri-

butions (Fig. 15).
As can be seen in Figure 15, owners of vacant parcels
had fewer losses than residential property owners (11 per-
TABLE 12 cent vs 23 percent). A much higher proportion of owners
A R ot of residential than of vacant properties realized small
gains (100 to 124 percent) over the before value, whereas
" - in each of the higher intervals of gain, owners of vacant
and N .
Use No, Median land predominate. It is clear that owners of vacant prop-

B @ erties generally fared better than residential land owners.
Vacant 139 129

Cases

S e Visibility of Highway from Remainder

AlLother' L A comparison of the experience of affected owners of
“Experience by land use before high- properties from which the new highway is fully visible
et T — with those from which the highway is partially or not visible
SEvisen) AR R L reveals an interesting pattern (Table 13). The fully visi-

ble group shows a median value received as a percent of

{Jvacant ‘Z Zz

{I[} resivEnTIAL
il

35%

15%

7%
i %% LESS

ﬁ?/ ﬁ
8% 8%
LESS THAN / 59 THAN
iy i // //// I I T S N
100%-124%  125% 149%  150%-199%  200% 299%  300% 499%  500% AND OVER
"% /
.

Figure 15. Percentage distribution of value received as percent of before value, by
before land use.




before value of 114, slightly more than the over-all median
value of 112. The partially visible group has a median slightly
less than the over-all median, and the not visible group me -
dian of 105 is much less than the other groups. It should be
noted, however, thatthe number of remainder parcels inthe
Bureau's bank from which the highway cannot be seenis only
27; therefore, the significance of these differences cannotbe
fully determined at this time.

Nearness to Interchange

Whether a parcel was located at or near an interchange
(within ¥, mi) or away from an interchange had very little
effect on the extent to which States met their goal to make
the owner whole. The median return to owners was 112
percent of before value for both interchange and noninter-
change property. Even percentage distributions of the ex-
perience of property owners in these two classifications
above and below the break-even point show remarkable
similarity between groups (Table 14).

Thus, the experience of the 196 owners of interchange
properties was very nearly the same as that of the 451 owners
of noninterchange properties, sofar as being made whole is
concerned. This finding is in contrast tothe recovery rate
experience of interchange and noninterchange remainder
properties discussed earlier, Inthatdiscussion, it was
shown that interchange remainder properties had a median
recovery rate of 164 percent vs 131 percent for parcels lo-
catedaway from aninterchange. It appears that this contrast
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TABLE 13

VALUE RECEIVED AS PERCENT
OF BEFORE VALUE?

Cases

Visibility e Median

4 #)

Full 440 114

Partial 156 111

None 27 105

Not reported 24 105
y visibility of high-

remainders
TABLE 14

VALUE RECEIVED AS PERCENT
OF BEFORE VALUE2

Non-
Value Interchange %
interchange
®) ®#) g
< 100 18 22
100-124 48 44
125-149 12 14
150-199 11 9
200-299 5 5
300-499 4 4
> 500 2 2
ce by nearness to inter-

between the total experience of affected owners and the recovery rate experience of remain-
der properties resulted from appraisers’ greater expectation of benefits to interchange prop-
erties than to noninterchange remainder parcels, with a consequent tendency toward a level-

ing off in the total experience of affected owners.

Comparison of Aggregate Before Value with Aggregate Receipts—Entire Bank

Inthis section, the aggregate experience of affected owners is examined for the entire
bank of partial-taking cases (where the entire remainder sold) and for various groupings

TABLE 15

COMPARISON OF AGGREGATE "BEFORE AND AFTER" VALUES?®

Before

Amounts Received by Owner ($ x 10°%)

Cases Value
($ x 10°) Total

Payment Payment
For Taking For Damages Entire Remainder

Sale Price of

All cases: 15.0 20.9 4.0 1.8
Interchange 3.1 5.8 1.1 .3
Noninterchange 11,2 15,1 2.9 1.2

Land use before:

Vacant 2.9 4.2 0.5 0.5
Agricultural 4.9 7.4 1.1 0.2
Residential 4,2 5.0 1.4 0.6
All other uses 3.2 4.3 1.0 0.3
Type of remainder:
Separated 11.3 14,9 2,7 1.0
Isolated 1.2 2.8 0.7 0.1
Landlocked 0.2 0.2 0.1 —b
All other 2.3 3.0 0.5 0.4
Type of highway system:
Interstate rural 2.3 3.9 0.5 0.3
Interstate urban 5.2 6.6 1.6 0.7
FAP rural 2.9 3.5 0.4 0.1
FAP urban 2.1 3.0 0.5 0.4
FAS, local, and other State 0.9 1.2 0.2 —b
All other 1.6 2.7 0.8 0.1

15.3
4.3
11.0

ww o w
o oN

—
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-
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Less than $50,000.
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APPRAISED BEFORE VALUE
$15.0 MILLION | ENTIRE TRACT

MILLIONS
77777) TOTAL RECEIPTS

:l71,5/4 BY OWNERS

~ULLY 6209 MILLION

SALE PRICE ENTIRE REMAINDER PAYMENT PAYMENT
FOR FOR
PROPERTY DAMAGES
TAKEN

Figure 16. Aggregate appraised value before vs aggregabte payments received by owners.

of these owners, For example, the total of the appraised before values of the properties
of the 647 owners was $15 million, The owners of these properties were paid a total of
$4 million for property taken (exclusive of damage payments) and $1.6 million in dam-
age payments. Finally, these owners sold their remaining property for a total of $15.3
million. These findings, along with similar data for variousgroupings of these cases,
appear in Table 15 and in Figure 16.

It is, of course, necessary to adjust for a general increase in land values in the in-
terval between date of acquisition and date of sale. This cannot be done for individual
cases, but an estimate for the group as a whole can be made. The median elapsed time
between the date of acquisition by the State and the date of sale of the remainder was
approximately 174 yr. The avera%e percentage rise in land value, using a composite
index, was 7 percent a year, or 874 percent in the time elapsed. Applying this index
to the aggregate appraised value of the remainders at the time of the taking ($15 mil-
lion - $4 million - $1. 6 million = $9. 4 million) produces an expected aggregate market
value at the time of sale of $10.2 million ($9. 4 million x 1, 0875 = $10. 2 million), A
comparison of this estimate of the expected aggregate market value of the remainders
at the time of sale with the actual aggregate sale price gives a general idea of the ex-
tent of land value increases and/or overpayments for damages. Remainders which
might have been expected to sell for $10.2 million sold for $15.3 million. (This is of
course an oversimplification because some State laws do not permit the use of benefits
to offset the cost of taking or even to offset damages to the remainder.) Thus, a general
increase in land value of the remainders of parcels partially taken for highway right-of-
way was more than enough to cause the aggregate receipts of affected owners to be con-
siderably higher than the aggregate before value of their property.

This finding, of course, should in no way be understood to mean that severance dam-
age payments should never be made. It has already been demonstrated (Table 4) that
38 percent of affected owners did actually suffer damage and that 20 percent received
either insufficient or no damage payments. In fact, the only purpose served by this
kind of aggregate analysis is to indicate the outside theoretical limits of the improve-
ment that might be made in the awarding of damages to owners of highway-severed prop-
erties. However, it appears that very careful consideration should be given to the off-
setting of benefits against damage payments where appropriate, and to the offsetting of
benefits against payments for property taken where appropriate and where State law
permits.

SUMMARY

It must be emphasized that the findings presented in this paper are not representa-
tive of all cases. Although information in the Bureau's bank of cases does not now per-
mit formulas to be developed to predict the experience of remainder parcels, certain
tentative observations can be made:

1. The recovery rate for cases in the Bureau's bank is typically more than 100 per-
cent. In fact, in three out of four cases, a land value increment has followed a highway
taking. The median recovery rate is now about 138 percent.
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2. Certain characteristics tend to be associated with a higher-than-average recovery
rate: (a) nearness to an interchange, (b) a sale at an extended period of time (e.g., over
a year) after the taking, (c) a vacant (rather than, for example, residential) land use be-
fore acquisition, (d) a separated (rather than a landlocked) remainder, (e) easy access
to the new highway, (f) full visibility of the highway from the remainder, and (g) proxim-
ity to a populous urban place.

3. The owner is being made whole (which approximates just compensation) in four
out of five cases. Property owners who lost value generally lost very little. Gains, on
the other hand, ranged from small gains to very large gains.

4. Owners of residential properties are more likely to experience losses than owners
of land in other uses. Losses suffered by residential property owners may be particu-
larly disquieting because such property owners tend to be those least able to bear losses.
However, losses have been experienced by only 23 percent of the owners of residential
property and, as mentioned previously, these losses have been small.

5. Gains are often associated with vacant remainders. Gains to owners of vacant
property are often associated with changes of the land to a higher use. Damage pay-
ments made to owners of vacant parcels have been shown to be unrealistically high in
many cases. Experience suggests that high damage payments for vacant parcels par-
tially taken should in the future receive close scrutiny.

6. When the simultaneous effect on the recovery rate of several facts acting incom-
bination was studied, the most influential factors were found to be (a) change in land
use, (b) time elapsing from acquisition to sale, (c) travel distance to the new highway,
(d) type of remainder, and (e) nearness to interchange.

For one of the groups of cases studied, a coefficient of multiple correlation of 0. 86
was obtained, indicating that 73 percent of the total variation in the recovery rate was
explained by the combined effect of the several independent factors used in the analysis.
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Appendix

COMPARISON OF PRINCIPAL CHARACTERISTICS OF
SUBJECT PROPERTY AND COMPARABLE

Characteristics Sl;lal.)xl-zccei Comparable Sale

Land use before School Elementary school
Land use after (expected) (School)  Retail®
Size before, acres 10 11
Size after, acres 8 8
Highway characteristics Interstate Interstate
Value before, $ 70, 000 69, 000
Value of portion acquired, $ 20,000 18, 000
Estimated benefit (+) or

damage (-), $ — - 15,000
Estimated remainder value, $§ — 36,000
Sale price of remainder, $ - 89, 000
Effect of taking, $ — + 38,000

1 Although the elementary school was expected to continue as a
school, the use changed to retail soon after the taking. In
this case, which is recorded in the Bureau's bank, dollar
amounts have been rounded to the nearest hundred.



Community Effects on Remainder

Parcel Valuation

BAMFORD FRANKLAND
Headquarters Right-of-Way Agent, California Division of Highways

*EACH YEAR the California Division of Highways completes more than 8, 000 separate
appraisals of real property needed for highway rights-of-way. About half of these ap-
praisals are made in instances where only a portion of a whole property is needed, leav-
ing the remainder in private ownership. For each partial acquisition two appraisals
must be made: one of the property '"before" removal of the portion needed and one re-
flecting its value "after."

Ordinarily a before valuation presents little problem—especially in the case of resi-
dential properties. The appraiser searches the immediately surrounding area for re-
cent sales of similar properties. The comparable sales are adjusted for minor differ-
ences in time of sale, improvement, and neighborhood influence. If an appraiser is
familiar with the area in question, the appraisal can often be accomplished in as little
as one day. The choice of comparables which are near in both time and location insures
that the economic influences which bear on value will be similar and obviates the neces-
sity for any extensive market or community research.

The after valuation presents an entirely different problem. This appraisal must re-
flect the effect on a property of the removal of a portion and of the construction of the
highway facility immediately adjacent., Theoretically the methodology of the after ap-
praisal could be exactly the same as that used to determine the value before. However,
a search of the immediate area for recent sales of similarly affected properties will
almost always yield no result. This is understandable because in more than 10 yr of
freeway construction in California, less than 40, 000 remainder parcels have been
created in the entire State; it has been estimated that far fewer than half of these have
been sold, while still fewer represent valid and useable sales.

There is, of course, a next best solution. Sales from other areas, which are neither
timely nor near in location, might provide some indication of freeway effectfrom which
an appraiser could form an opinion of value. However, the courts have been under-
standably reluctant to admit as evidence sales which are not near in time or location
and appraisers are reluctant to use substantiating data which will not be accepted in
court. Their logic is clear; value is a function of time and location and any compari-
son of properties in different areas or sold at different times is error prone.

Despite the reluctance of the courts to admit sales of remainder parcels as evidence,
they still remain the only factual documentary evidence of freeway effect. They are
useable in a few specific instances and their usefulness could be extended if a means
were found to document the necessary adjustments for time and location. For these
reasons the California Division of Highways some years ago began a systematic investi-
gation of every valid remainder parcel sale occurring along every California freeway.
To date, approximately 1,000 such remainder parcel sales have been collected, tabu-
lated and analyzed. Information collected includes appraised values of the whole prop-
erty, of the part required for right-of-way, and of the remainder; eventual sales price;
control data to permit time adjustments; physical changes in property; and physical data
regarding property location, acquisition, and construction of the highway facility.

The objectives of the mass data collection were the determinations of the possible
pattern development, of the relation of key variables, and of similarities. A range of
effect might be determined on the basis of values and physical characteristics so that

Paper sponsored by Committee on Indirect Effects of Highway Improvements.
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an appraiser could, with reasonable confidence, form an opinion in any similar instance.
Unfortunately, careful correlation and analysis have as yet produced no discernable
patterns. Neither the physical characteristics of the takings, of the highway construc-
tion, nor of any minor geographic benchmarks provide keys to the use of the sales ex-
amples. In many cases, the investigation of these features and their correlation re-
vealed diametrically opposed effects in situations of almost exact physical comparabil-
ity. The appraiser with complete access to all gathered sales can find examples to
support either damages or benefits in almost any case, depending on his own pre-formed
opinions.

Because physical variables seemed to provide no clue to measurement of freeway
effect, evidence of other variables was sought in the literature. A comprehensive study
which concerned itself with only the possible effect of freeway construction and not that
of severance suggested one approach to the problem. This study, of value trends among
whole properties in residential tracts containing 22, 396 homes, was completed by the
Division of Highways in March 1957 (1). Sales among 1, 697 homes constructed adja-
cent to freeways were compared with the sales prices of homes away from immediate
freeway influence. Two significant conclusions of this study were that (a) "... factors
inherent in the entire tract, such as the livability and physical appeal of the houses in
one tract as opposed to another, or the social and economic status of the residents,
have a greater influence on the price trend than a freeway, school, or some other non-
residential use adjoining a small percentage of the homes in a particular subdivision, "
and (b) "The annual trend in resale prices among subdivision homes adjoining freeways
follows a pattern consistent with the price trend of comparable homes."

A conclusion that relative demand in an area might outweigh any possible detrimental
physical influence from a highway would seem to follow logically. This is, of course,

a well-known fact in the case of commercial or industrial properties affected by free-
ways. Many examples have been gathered in these latter categories which show fan-
tastic price increases for parcels whose shape has been virtually mangled and where
nearly any other potential use has been precluded. In these cases, demand has clearly
outweighed any physical detriment imposed by either right-of-way acquisition or free-
way construction.

No such clear-cut factors are involved in residential property price changes. But
inasmuch as measurable physical and geographic factors provide no clue to the wide
variations in freeway effect among residential properties, it could be assumed at this
point that relative demand in a residential area is also the major variable which ought
to be measured. Unfortunately, the remainder parcel analyses made to date do not
contain any data that would permit the measurement of relative demand levels or their
effect on the parcels involved.

If the assumption is correct that relative demand levels in a residential area are
responsible for the presence or absence of damages, an intensive large-scale study
must be undertaken to provide the supporting data needed.

Before this could be done, a pilot study had to be completed which would strongly
indicate that the effort would be justified. A recent study of remainder parcel sales
in San Diego County was aimed at providing the necessary supporting data. The ob-
jective of the study was to relate subsequent sale prices to community economic trends.
If the analyses among similar properties in dissimilar communities gave indicationthat
properties tended to be unaffected or benefited in a strong demand area, the premise of
the pilot study would be confirmed.

Efforts were concentrated in two suburban communities; La Mesa and El Cajon,
about 15 mi east of the San Diego central business district (Fig. 1). They are reached
from downtown San Diego by traveling two nearly parallel freeways which join into one
at the eastern edge of La Mesa. The two communities have a common border, La
Mesa being closer to San Diego. El Cajon is the last suburban community along this
transportation corridor that is undergoing any intensive urbanization at the present
time. Beyond El Cajon, most of the residential development is in the nature of ranches
and small estates.

A freeway was completed through La Mesa to the El Cajon city limits early in 1957,
The sales investigated in L.a Mesa are located along a portion of Calif. 198 which con-
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Figure 1. San Diego urban area.

nects Calif. 200 and 12, Calif. 12 was completed through El Cajon late in 1961. The
orientation of the pilot study was toward solving an appraisal problem. Data on the re-
mainder parcel sales followed a typical appraisal approach. Field research in the com-
munities was primarily interview and observation because these are the tools most
readily used by an appraiser. Reliance was on interview with local real estate sales-
men and brokers who had worked in the communities for an extended period of time.
Statistical data gathered were of the simplest type, i.e., population, retail sales, as-
sessed valuation, and building permits. No attempt was made to correlate mathemati-
cally trends in these areas with trends in the real estate market, because most real
estate appraisers do not have the facilities for extensive mathematical analysis. As a
result, data relating to the communities of El Cajon and La Mesa are presented in the
narrative fashion of an anthropological monograph with a limited statistical profile.
There is a possibility of some distortion of image, but this possibility exists to a degree
in all community studies, regardless of approach, technique, and sophistication.

REMAINDER SALES DATA

The after value of a remainder is an appraised value at the time of the highway ac-
quisition. Freeway effect, in a specific instance, can be measured by adjusting this
value to the time of study by use on a trend basis of sale prices of properties not physi-
cally affected by the freeway. Freeway effect is then the difference between the adjusted
value and the actual sale price. For instance, if property in the area increased 5 per-
cent during a year lapse, then the after value of the subject was increased in like per-
centage. The difference between this adjusted price and the actual sale price indicates
the amount and degree of damages and benefits to the individual parcels.

Obviously, this adjustment, as well as the appraised after value, is subject to some
error because the appraised after value relies to some extent on the judgment of the ap-
praiser., For the sake of convenience, and in hope of canceling some of this potential
error, the effects on these parcels were summarized by averages.
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TABLE 1
LA MESA REMAINDER SALES?

La Mesa

After limiting consideration to residential

parcels, there were 16 valid sales in La Mesa

Adjusted " Net . )
Sale  Affer Value “enjin Sale(é’)“ce Change (Table 1). Generally, this group has experienced
() % a net benefit of 2.5 percent more than the gen-
1 19,490 20,662 21,500 + 738 eral price rise in the immediate area.
2 e o L v o Sales 11, 12 and 13 are three sales of one
4 11,256 12,494 14,500 + 2,008 property, with sale 11 being the earliest, 12 the
5 10,730 12,447 13,900 + 1,453 _
. 10,730 137081 15000 11909 n.ext a{ld 13 the last. These sales are summa
7 13,144 14,590 14,800 + 210 rized in Table 2. Sale 9 and 5 are two sales of
8 24,693 27,904 30,000 + 2,096 : :
9 1720 11837 11500 - 337 one property, sale 9 bgmg the earliest. The
10 14, 625 17,404 16,000 - 1,404 first feature apparent is that the amount of dam-
11 13,011 13,663 12,500 - 1,163 ; sps
e 13011 137793 13300 - 499 age may change through time. In addition, as
13 13,011 14,443 13,950 - 493 Table 2 shows, the degree of damage (shown
T s as a percent of sales price) changes through
16 13,851 13,990 13,950 - 40 time. All other things being equal, the degree
Avg. 13,549 14,885 15,259 + 368 of damages should be a constant percentage of

all subsequent sale prices. This theoretical
constant does not bear out in the case of the
market in La Mesa.

The two parcels which appear to be most severely damaged have something in com-
mon, i.e.,isolation. For the sake of convenience Sales 11, 12 and 13 are designated
parcel A, and Sale 10, parcel B. In the before condition, parcel A was a corner parcel.
The freeway taking left a triangular parcel, the freeway being the base of the triangle
and two city streets terminating at the freeway being the two sides. The apex of the
triangle, the corner of the two city streets, was the point farthest from the freeway.

In the after condition, parcel A is rather like an island, surrounded and exposed on all
sides. It is, in a sense, physically isolated from all its neighbors.

Parcel B, also, is isolated in the after condition, but in a unique manner: it is situ-
ated on a street that was to some degree stratified in the before condition. At one end
of the street were fine new homes, ranging from $14,000 to $50,000. The other end
of the street was older, containing frame bungalows built in the 1920's and a chicken
farm. There was, then, a2 "best" end and a "worst" end of the street. Parcel B would,
in the before condition, be considered as part of the best end of the street, the improve-
ment being worth at the time approximately $12,000. The construction of the freeway,
however, separated the two ends of the street—the best end on one side of the freeway
and the worst end on the other. Parcel B was left on the worst end. This itself may
not have been enough to create damage, but it is now the only new improvement located
on this street; it stands isolated from the neghborhood of which it was once part.

The social and physical isolation of these two parcels are the only two instances where
damages can be explained in a context of an apparent benefit of 2.5 percent. The other
damaged parcels apparently are not unique, and on any project it would be expected that
there would be a range of effect from damages to benefits because of the inconstancy of
demand. Physically comparing them with the benefited parcels, no variables would be

AGross change, + 12.5%; net change, + 2.5%

TABLE 2
SALE HISTORY OF ONE REMAINDER IN LA MESA?

X Damage
Adjustment Adjusted Sale Price .
Safe Lt Factor ~ '2u¢ ($)  Indicated
($) %) 4 of Sale
11 3/14/57 1.048 13,668. 00 12, 500 1,168 9.4
12 8/8/51 1.06 13, 793. 00 13,300 493 3;
13 5/19/59 111 14, 443.00 13,950 493 3.53

“Right-of-way acquired 7/11/55; before value, $14,000; after value $13,011.80;
ec times as shown.
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TABLE 3

found to facilitate prediction. On the average,
EL CAJON REMAINDER SALES?

however, properties in La Mesa show a strong

tendency toward being benefited by the freeway. y After Value Adiusted oo o N
arcel ( Vilue $) Change
) ($) (%)
E1 Cajon
= 1 7,345 7,613 9,000 + 1,387
Sales in E1 Cajon reveal a contrary pattern, 2 14, 000 14,1564 14,750 + 596
As Table 3 shows, three of the eight parcels g it e Gas . o
show a benefit and the rest show a damage. 5 11,296 12,127 10,981 - 1,146
The average difference in sales price of the P Wk i non D%
remainders, compared to a similar area, is 8 13,345 13,998 13,900 - 98

-4.23 percent, It is interesting to note thatof Avg. 11,411 11,986 11,479 - 507
the eight sales, four are abutting the freeway, Fross change, + 025, net changs, = F.o9%:

and four are not. The portion of the nonabut-

ting parcels acquired was for a frontage road

or city street widening. Of the four freeway abutting parcels, three are the benefited
parcels. All nonabutting parcels show a damage.

In contrast to La Mesa, there is a possibility that the E1 Cajon parcels in the vicin-
ity of the freeway may be rezoned sometime in the future —most likely to multiple resi-
dential. If there is rezoning, the superior identification features of the parcels abutting
the freeway would most likely bring an increment to those parcels. For this reason,
these parcels may have some speculative value and this may be reflected in a relative
benefit.

The sales investigations in the two communities admittedly provide only the slimmest
documentation of benefit in one community and damage in the other. It is rare, however,
to find as many as 16 roughly similar remainder properties which have sold in a single
community; therefore, the data were considered to be sufficient evidence for the pur-
poses of this pilot study. To give credence to the initial assumption, it was necessary
to examine, with the limited tools available, the relative demand structure in the two
communities.

COMMUNITY ANALYSIS

La Mesa and El Cajon are not actually communities as the term has been defined
(2); they are primarily segregated aggregates (3). As a result, the character of these
communities has changed somewhat in the last 10 yr, and will probably continue this
change (4). The change is primarily attributed to the urbanization of California and the
suburbanization of pre-existing communities. The consequent change in population has
had significant impact on the normal indicators of community exchange activities. Both
El Cajon and La Mesa in recent years have become increasingly dependent, both eco-
nomically and socially, on the San Diego urban area. A complete analysis of their char-
acters as communities would of necessity include an extensive consideration of the San
Diego urban area and the interdependencies that have developed in the last several years.
However, such a project is beyond the scope of this paper at the present time.

Between the city limits of the two communities is the unincorporated area of Gross-
mont. The Grossmont residential area generally follows the configuration of Mt. Helix
and is considered to be one of the prime prestige neighborhoods in San Diego. Most
Grossmont homes are on view sites. The proximity of Grossmont, as well as topog-
raphy (Fig. 2), has had significant effect on the development of both communities and
may be primarily responsible for the differences between them.

La Mesa

The topography of La Mesa is primarily rolling and hilly. The old city developed in
a bowl between the hills and along the old highway. Residential development extended
into the hills south and east of the city in a spotty manner, becoming increasingly more
deluxe in the direction of Grossmont. Downtown La Mesa was primarily a conglomera-
tion of small shops extending for several blocks along the old highway (US 80). Theold
town is caricatured as a quiet village composed of retired businessmen and doctors
tending small lemon or avocado groves.



Figure 2. La Mesa-El Cajon-Grossmont area, showing freeways.

La Mesa, today, has become a typical middle-class bedroom community. The hills
to the north are covered with homes: custom homes, tract houses and apartments. The
hilly terrain with its view lots, combined with a warm climate, modern transportation,
and proximity to Grossmont made La Mesa a natural residential suburb in the path of
the San Diego boom. Today La Mesa has a large shopping center—Grossmont Shopping
Center—on a plateau overlooking the old town, which draws its customers from all over
the eastern San Diego urban area. It competes successfully with other established and
larger, shopping centers in surrounding communities. Retail sales in La Mesa in the
last five years have doubled—from $26 million in 1957 to $54 million in 1962 (5). Popu-
lation nearly tripled between 1950 and 1960—from 10, 946 to 30, 441 (6). -

El Cajon

El Cajon is situated mainly on the flat floor of a fairly broad valley. This difference
has several implications in the development of the community. For example, residen-



99

tial areas cannot emulate Grossmont with its rolling hills and view lots. The flat land
of El Cajon, by reducing land development costs, reduced the cost of marketing a resi-
dential improvement, and consequently, attracted customers who desired lower-priced
homes. If it were feasible to construct a scale of residential neighborhood desirability
for the San Diego area, Grossmont would be at the top of the scale, La Mesa would be
slightly above the middle, and El Cajon would be about one-quarter of the way to the
bottom of the scale (excluding the residential section of the community located in the
vicinity of Fletcher Hills in rolling terrain and adjacent to Grossmont). Of course, such
a scale would be purely subjective, and the rating of the communities on this basis is
not based on any factual material. But then, any scale which might indicate relative
degrees of desirability must, by definition, be subjective.

Before the construction of the freeways, La Mesa and El Cajon most likely would
have been approximately equal in terms of a desirability scale. Each was sparsely
settled; each had a rather wide range of house types and values represented in their
respective limits; each was characterized as being semi-rural and suburban. |

MARKETING CHANGES

E1 Cajon, before the era of urban expansion, was a minor marketing center for the
surrounding area. For example, in 1957 retail sales in E1 Cajonwere 50 percentgreater
than in La Mesa ($40 million as against $26 million). In 1957, per capita retail sales
(all outlets) were $1, 850 inElCajonbutonly $1,140in La Mesa. In San Diego County
as a whole, per capita sales were approximately $1,100. The El Cajon marketing area
undoubtedly included parts, if not all, of La Mesa. The constructionof improvedtrans-
portation facilities reduced the space-time ratio to the major marketing center of the
urban region and ultimately changed the character of E1 Cajon. In 1962, just 5 yr and
two freeways later, per capita sales (all outlets) were: Sand Diego County, $1,050;

El Cajon, $1,430 (off $420); and La Mesa, $1,660 (up $520). Total retail sales in-
creased 40 percent in E1 Cajon during this period (from $40 million to $57 million),
but the community's role as a marketing area declined as competition from other areas
increased with the expansion of the San Diego urban area.

This change of character becomes especially vivid when per capita sales are broken
down into categories. For example, in La Mesa, general merchandise (department
stores, etc.)increasedfrom $29. 50 in 1960 to $362. 00 in 1962. This reflects the open-
ing of the Grossmont Shopping Center and marks the beginning of a new era for La Mesa.
But it marks the end of an old one for El Cajon. La Mesa has progressed at the ex-
pense of E1 Cajon. The location and environment in La Mesa, in connection with the
merging of two freeways, made it a much more desirable location for a modern shop-
ping center, and this one feature alone was enough to end the retail domination of El1
Cajon in the local area. EI1 Cajon has a shopping center, but it is primarily a commun-
ity shopping center and is not designed to attract customers from the surrounding areas.

In the future, it is most likely that these two communities will diverge even more.
For example, the topography and location of E1 Cajon make it a fairly good prospect
for future industrial development, and, in fact, the city has adopted a policy of encour-
aging industry. An area known as El1 Cajon Industrial Park has been set aside on the
north of the community; light industry has developed to some extent along the freeway
at the west of the city, and it seems likely that this trend towards an industrial orienta-
tion will continue, Because of topography, this sort of development is not feasible in
La Mesa. If diversification of tax base were the primary goal of city government, E1
Cajon would make better progress than La Mesa.

Ecology and local government decisions have dictated a divergent course for LaMesa
and El Cajon. Probably the freeway system played a major role in this development;
its role of improving accessibility, reducing the space-time ratio, and reducing trans-
portation costs most likely accelerated the suburbanization of both La Mesa and El
Cajon. In neither case can the divergent roles be wholly attributed to the freeway; if
a pre-existing propensity to develop in this manner is assumed, it may be concluded
that the role of the freeway was to, at most, reinforce or strengthen that trend.
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SUMMARY AND CONCLUSIONS

There is, then, a strong desire and hence, market for La Mesa homes that is ab-
sent in E1 Cajon. This fact, when coupled with the earlier approximation of a tendency
toward benefit in La Mesa and toward damage in El Cajon would seem to substantiate
the basic premise of the pilot study and provide justification for further efforts to develop
a means of measuring relative demand so that adjustments can be made for location, as
well as for time.

Aside from the major conclusion of the study, at least two significant warning signs
were noted: (a) even in an area of generally beneficial influence a property may be se-
verely damaged if it is isolated from other like properties which tend to generally sup-
port values, and (b) even in an area where demand is generally weak a property may be
benefited if the possibility of a zone change to permit a more compatible and higher and
better use exists. Each before and after appraisal should carefully note the possibility
of either of these occurrences.

The pilot study utilized a monograph technique which is a method entirely unsuited
to the presentation of evidence in court proceedings. The court would prefer the sub-
mission of sales evidence with sound documentation as background for any adjustments,
Much data collection remains before such an adjustment can be made with confidence,

It is suggested that two additional bits of information about each remainder sale might
help significantly in the development of a measure of relative demand: (a) the original
asking price for the subject property, and (b) the length of time that it was listed for
sale. To be able to relate this period for purposes of measurement, however, some
index of relative demand in the surrounding area must be provided. This could be ac-
complished by the development of an average listing period for control properties. A
comparison of the listing period of the subject property with the average listing time
in the area should permit an index of relative demand levels to be constructed.

It was mentioned earlier that many examples exist of properties which have enjoyed
substantial special benefits. These properties are, almost without exception, those
where an obvious change to a higher and better use has occurred as a result of the prop-
erties peculiar relationship with the adjacent highway. The relative demand index need
not be developed in these cases. The problem properties are mainly in the residential
class where no obvious reason exists for benefits or where damage amounts might be
more than ordinary because of depressed demand in the surrounding area.

The investigations conducted during this pilot study clearly showed that damage-
benefit appraisal is an art still in its infancy. The tact of damages or benefits is estab-
lished in the market place as is the value of property in general but, unfortunately for
the damage-benefit appraiser, this market place is nearly always an environment dif-
ferent from that in which he is working. The appraiser must exercise more than ordi-
nary care in every partial acquisition situation to insure adherence to the concept of
just compensation. In these instances, more than ordinary care would envisage a com-
plete market analysis until such time as additional documentation can definitely estab-
lish a pattern of effect in the different market environments in which the appraiser must
form his opinions.
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A Digital Computer Technique for
Calculating Costs of Right-of-Way

WILLIAM P. SHELDON and ARTHUR L. STRAUB
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Arizona, Tucson, and Professor of Civil Engineering, Clarkson College of
Technology, Potsdam, New York

This article describes a digital computer program for making
a land cost analysis along a highway right-of-way. The prin-
ciple employed for determining a "running' (per station) cost
along the centerline projectionis basically one of matrix theory.
Essentially, two matrices exist within the system; one used to
define the location of the route centerline is superimposed on
another used to assign varying costs to pieces of land in the
area. Following development of the program written in FOR-
TRAN coding, an analysis was conducted on five hypothetical
lines. Limitations of the approach and possible applications
are discussed.

eTHE COST of buying land for highway construction can be a major item, particularly
in well-settled areas, and, therefore, warrants the designer's attention, especially in
early stages of route location.

Interacting components of engineering standards and construction costs are constantly
working toward the detriment of each other. If engineering standards are high, they are
attained only with the expenditure of much money. Conversely, if available funds are
low, a sacrifice in engineering standards may result. Manpower limitations often are
influential factors in attempting to provide the best engineering at the least cost. It
would appear, therefore, that with the aid of high-speed electronic computer facilities
for routine computation, one could justify their use in investigating many routes. From
this viewpoint, should the land costs along a particular route become an important fac-
tor, a computer technique could act as a tool for investigative work.

Although beyond the scope of the present paper, over-all consideration to location
and design problems would also include applications of photogrammetry such as de-
scribed by Pryor (1) and Henry (5).

DEVELOPMENT OF PROGRAM

Other investigators have reported on various approaches to the problem of computing
right-of-way costs of a number of trial lines using computer techniques (2, 6). The ap-
proach described here essentially uses two sets of matrices in computer memory. One
set defines grid boundaries in terms of Cartesian coordinates and is used to locate seg-
ments of the line being investigated. This is superimposed on a second set of matrices
which identifies the cost of the various parcels of land within the boundaries of the area
under study. The cost of right-of-way for a trial line is accumulated as a running cost
for each station. Comparison of the results of several trial lines can easily be made.

Assuming that a conventional system of Cartesian coordinates is established, the
%,y location of points which define a route can be computed. Many programs developed
for highway design purposes include this feature. The descriptive coordinates for points
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spaced at any interval (e.g., 5 ft) can be produced easily for tangent and curved portions
of any route within the ordinary limits of geometric standards for alignment,

From analytical principles, the length of a line segment can be determined if the co-
ordinates of the terminal points of the line segment are known. Accordingly, informa-
tion required to compute the running costs of land along a trial route is as follows: (a)
an appraised cost of the land along the route (in units of right-of-way), (b) the width of
right-of-way to be secured, and (c) knowledge of the terminal points of line segments
defining the route.

To accomplish compatibility between the computer and the computer user, assign-
ment of costs can be manipulated using matrix principles. Regarding locationaldescrip-
tions, the x and y coordinate axes can be assigned to the lower and left edges of the
hypothetical area under study. Thus, assuming conventional conditions, negative co-
ordinates can be eliminated. The matrix principle virtually permits perfect aggree-
ment between computer memory and actual map conditions. Cartesian coordinates are
then of significant value; they are utilized to define boundary values of rectangular blocks
containing appraised cost indices. These inferences, of course, presuppose a plane
coordinate network such as that currently encouraged by the U. S. Bureau of Public
Roads and other organizations.

Hence, if a means exists of providing a representative display (topographic and/or
land-use map) of an area through which proposed lines are to be projected, the problem
can be handled by computer application. Knowing the patterns of cost indices in terms
of X,y coordinates, the problem becomes one of introducing the cost of the blocks per
unit of area, the x,y boundary values associated with these blocks, and the desired
width of right-of-way, respectively, into the computer system.

The practical aspects of the approach developed are important; for proper execution
of this technique, there are considerations that warrant further attention. First of all,
knowledge of the grid patterns must be ascertained. Which grid number is associated
with what x and y boundary values? What land cost index corresponds to that grid num-
ber? Also, the direction of the centerline as it progresses through the area in question
must be known.

To satisfy the foregoing demands, the analytical aspects of the model should be con-
sidered. Figure 1 shows a general condition that commonly exists in the field; i. e.,
the right-of-way passes through parcels of land of different values. Areas 1, 2, 3 and
4 represent four arbitrary patterns of cost, each area being different in its cost per
unit area. Consideration of matrix theory shows that it can be applied to the solution
of the problem at hand.

X, Y formation permits a convenient relationship that can be placed in computer
storage.

i
==l

N

A D
Figure 1. Right-of-
way passing through Figure 2. General matrix pattern of model
parcels of land of (left), and enlarged I,J grid within model

different values. (right).
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A 2-dimensional array may be thought of as being composed
of horizontal rows and vertical columns. The first of the
2 subscripts then refers to the row number, running from
1 up to the number of rows, and the second to the column
number, running from 1 to the number of columns. For in-
stance, an array of 2 rows and 3 columns might be shown
in mathematical notation as

Aois Ay Ay,
AE:I’A2:2’A253 (-3-)

Final development of the program then became one of establishing a core of matrices
in computer memory; one matrix defined the grid boundaries, and another was super-
imposed to assign costs to the specific grid encompassed within these boundaries. The
following procedure was used to assign i,j values to the first matrix: f I = rows and
J = columns, the location of any point (i, j) uniquely defines its position with respect
to a reference datum, Figure 2 (left) shows the general pattern of the system. In this
instance, the hatched section represents one I,J grid within a rectangular matrix.

PHYSICAL MODEL

For purposes of convenience in trying out the technique described, a physical model
was drawn with grid lines spaced at 5 in. (Actually, the grid was drawnona topographic
map and was used also for computer program development involving line description
and earthwork analysis, which are beyond the scope of the present paper.) At an as-
sumed scale of 1 in. = 50 ft, each grid square represented 250 by 250 ft of area.

The enlarged grid (Fig. 2, right) is the I, J block drawn out for further examination.
For the physical model, the rectangular coordinates x,y (matrix definition and com-
puter notation) of the corner boundaries A, B, C and D are, therefore:

A = 250 (J-1), and 250 (I-1) (1)
B = 250 (J-1), and 250 (I) (2)
C = 250 (J), and 250 (1) (3)
D = 250 (J), and 250 (I-1) (4)

This process is conducted on all grids within the matrix by iterative routine and stored
in memory for subsequent use. A grid identification number is also a product of this
matrix, A similar procedure was adopted for assigning the cost indices to the respec-
tive grid squares. From Eqgs. 1, 2, 3, and 4 the boundary limits confine the area, per-
mitting the designer to ascertain the location of the route centerline; hence, all he is
required to specify is the I,J of the point.

The completed manuscript consisted of a 5-by-7 rectangular grid arrangement. The
matrix pattern, therefore, consisted of 35 equal squares. A display and documentation
of the final model is shown in Figure 3. Each grid square contained integer data for
identification and computational purposes. For an example grid square in Figure 3,

(2, 2) represents the subscripts assigned to the example grid square for identifying the

1, J of the complete matrix, and [200] represents the cost index, in dollars per unit of

area, of the area in which the example grid square is located (an arbitrarily chosen index
to depict land value). In this study, an acre was the parameter of areal extent.

The program, as written, was capable of varying the costs at the will of the user.
Cost indices used in the study for depicting appraised land values were $10, 000, $200,
$60, and $20 per acre for settled and varying levels of marginal lands, respectively.
These indices were assigned arbitrarily to the grid squares to represent a patchwork
pattern of land value. The boundaries of the patchwork pattern used in the study are
shown by the sinuous lines in Figure 3.

The mechanical operation for computing costs per station is fundamental. The pro-
gramed instructions compute the cost for each segment by multiplying the width of way
(which also may be varied if desired) by the running length of 5 ft, converting this into
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acres, and multiplying the area

by the cost index applicable for (0,0)
the particular grid unit in which
the line segment lies. The cost
for each segment is accumulated
for each station and continues
over the entire length of the line.

South Boundary (x)

Figure 4. Locations of lines chosen for
investigation.

INPUT REQUIRED

The following parameters must be furnished for execution of the program:

1. Appraised or estimated land costs for each grid square;

2. Beginning and ending station and their respective coordinates for each line seg-
ment (output from related program describing route);

3. Width of right-of-way between terminal points for each line segment;

4, Total cost (initial) accumulated up to the beginning station; and

5. Line identification number.

EXAMPLE PROBLEM

For trial purposes, five lines were arbitrarily selected for investigation. The gen-
eral locations of these lines are shown in Figure 4. The assumed right-of-way width
was 300 ft, and the cost indices for land were assumed to be those already shown in
Figure 3. The beginning station for each line was assumed to be zero, and the accu-
mulated cost up to the beginning of each line was taken to be zero dollars.

The digital computer used for this investigation was an IBM 1620 Data Processing
System accompanied by an IBM 1622 card reader-card punch unit. The average execu-
tion time for the five trial routes was 2.5 min,

Table 1 summarizes the results of five trial lines. The output format in the compu-
ter program was designed so that the results were arrayed in the following manner:

Station  Total Cost, Dollars
XX XXXXX, XX

Figure 5 is presented to give a pictorial display of the land cost for right-of-way
acquisition for the total study. Values in Figure 5 are those excerpted from Table 1.
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Figure 5. Plot of right-of-way costs by station for alternate routes.

DISCUSSION OF RESULTS

From either Table 1 or Figure 5the total
accumulated cost as well as the pattern of
cost over each of the five trial lines can
easily be determined. It would appear that

TABLE 1
RESULTS OF LAND COST ANALYSIS?

the right-of-way costs for Line 4 are most . Cosk($)
s . 10n
favorable in comparison to costs of the other Linel  Line2 Line3 Line4 Line5
lines. The cost of right-of-way for Line 1 " S0 dlo i dlA AL
is highest as the result of passing through 2 82,84 8264 92.64 82.64 B2.64
a relatively short section of highly valued i ;gggg ;gggg égggg igggg }gggg
land. Sudden changes in the slopes of any 5 442,83 428,37  375.34 206.61 206,61
of the curves in Figure 5 indicate where g 3‘133133;’ 33;%% 22323 g‘égfl’g g‘é;’ g‘;
sudden changes occur in the value of the 8 822.31 641,59  763.77 298.89 330,57
land through which the lines pass. Given B ggigg ggsgg ;gzgg 2;221 i?éé’g
such station-cost patterns, minor shifts in 11 7,107.43 99517 805,09 340.21 453.64
some lines could be noted which would re- 2 g inl o ima b
sult in costs more favorable than any trial 14 27.768.56 1,321.62 846,41 381,54 577,61
line investigated thus far. 15 30,547.60 1,353.79  860.19 395.31 618.93
16 30,588.92 1,373.27 884,98 409.08 660.25
i i { 30,630.24 1,414.59 926.30 422.86 1701.57
LIMITATIONS OF APPROACH AND it s nussi  sis s iow
SUGGESTIONS FOR FURTHER 20 30,754.20 1,538,56 1,460.05 541.32 825,54
DEVELOPMENT 21 30,795.52  — —  582.64 866.86
22 30, 836. 84 _ — 828.85 908.18
It is well to consider some of the limi- 2 - g = = A8
tations of the approach outlined here, es- ,
; : FCost ving (grids assigned different costs); constent
pecially as they would affect the validity Sam necping Lgedes it shomucuns saialy st

and accuracy of the results. land cost approximetely O + 00 = $0.
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Any approach to the accurate estimation of cost for right-of-way for trial lines, in-
cluding the one outlined here, is limited by the accuracy of the appraised or assumed
cost of the land being studied. Accuracy is needed on the dollar amounts, as well as
the specific locations of the parcels or buildings involved. It is not a question of value
of an entire property which might include some portions of high value and others of low
value. It is a question of the value of the particular strip that would be taken by the
right-of-way. A building on a given property is either taken or not taken depending on
the specific location of the building and the specific location of the right-of-way. Any
automated system of data processing for right-of-way costs would depend on a systemati
and efficient method of identifying the location and values of land and improvements
whether the data are derived from assessors' maps or records, airphotos, or field in-
spection. The system used should strive for accuracy and, at the same time, should
avoid arousing public concern prematurely. The problems of arriving at sufficiently
accurate and detailed values of land and improvements are formidable and are beyond
the scope of this paper. For purposes here, it is assumed that the required data are
available for analysis.

Given adequate data on land costs, however, there is a mathematical limitation of
the grid matrix approach which should be noted. The boundaries of the areas of differ-
ent cost indices must theoretically coincide with the grid network. Skew orientation of
cost boundaries, or spacing of cost boundaries between the grid network, cannot be
permitted. This limitation might not be serious in a general study where generalized
boundaries of land values could be defined to coincide with a grid system. Actually,
however, the boundaries of land of different values are likely to be oriented in any fash-
ion, and often include curved or irregular sides. Buildings are frequently odd-shaped
and set in many orientations. If an accurate accounting of land and building costs is to
be made by the grid matrix approach, the grid network must be divided finely enough to
permit reasonably accurate approximations of actual locations of land areas and build-
ings by the matrix notation. The limit of the computer memory storage capacity limits
the fineness of the grid and the areal extent of the problem which can be undertaken in
a one-step solution.

In possible application, a coarser grid might be used in rural areas and a finer grid
in settled or urban areas. Because input cost figures are based on unit area, special
attention should be given to the problem arising when the right-of-way cuts through part
of a building, when, in fact, all of the building must be taken. This, again, relates to
the matter of the fineness of the grid network required to attain needed accuracy.

Whereas the input data are based on appraised or estimated value, experience shows
what additional percentage might be added to account for damages and adjustments nor-
mally encountered in various areas classified by land use. Refinements of this sort
could make the resulting figures accurate enough to be suitable for use in preliminary
engineering studies.

In addition to using results to assist in preliminary route studies, once a route is
chosen, the data derived from such a study could be filed and used later for review and
comparison with the results of the actual cost of acquisition. Large deviations between
the two could be spotted easily and could be checked to determine whether the discrep-
ancies were due to errors in original estimating or to impropriety in the business
dealings.

CONCLUSIONS

This article has elaborated on a computer approach for estimating right-of-way costs
along a route and has possible applications in the investigation of trial lines during pre-
liminary route location studies. Widths of right-of-way and appraised costs of land
parcels through which the route passes can be varied as they are input parameters of
the program. Using high-speed computer facilities for routine calculations, the engi-
neer is permitted to investigate a wide range of alternate routes. The neat, orderly
output can be checked with a minimum of effort and is a self-explanatory document whicl
can be filed for later use. The logic of the approach is sound from the engineering stand-
point, and gives satisfactory mathematical results. Further method investigation and
program refinements are warranted.
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The program described here has been limited only to right-of-way cost determina-
tion. In practice, consideration should be given to all significant variables and con-
ditions involved in route design (4). To be most useful and efficient in actual automated
location and design problems, the determination of right-of-way costs should be inte-
grated with the determination of line, grade, earthwork, and any other item of con-
struction and operating costs which can be quantified.
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Appendix
COMPUTER PROGRAMING TERMS, LISTING AND FLOW CHART

Definitions of Programing Terms

COST (1,J): Represents cost indices, stored in memory; designed to furnish the cost
patchwork pattern by arraying index costs for zones in a row and column

arrangement
XORIG": Beginning station X-ordinate
YORIG': Beginning station Y-ordinate
XFINL": Ending station X-ordinate
YFINL': Ending station Y-ordinate
BSTA": Beginning station
ESTA": Ending station
WOROW: Width of right-of-way chosen
CSTT: Initial cost (at BSTA)
LIDN: Line identification number
RATE: Represents area secured for land acquisition for 5-ft increment of center-

line, in acres, for a given WOROW

1 From related program, this input data are either punched on cards or placed on tape to
be read in at 5-ft intervals.
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The following input paramenters are to be
punched onto cards or placed on tape, for
control of this program:
XORIG YORIG XFINL ) on 5' interval basis-
YFINL, BSTA, ESTA ) from related program

8
READ COST (I, J)

CONTROL INFO WOROW, CSTT, LIDN

RATE =
GO TO SLPE = AX= Computes.rat?, the increment of

3 X=,Y= AY= area, in 5' segment
KT=KTF= Computes SLPE, the slope dy/dx
KT1I= Sets up parameters for later

PRINT
LIDN

Test progress of
line under study

IF(Stationy -
Stationf)

sequential (DO Loop) operation
Finds differential changes in
the x-and-y-directions.
Tests numeric values of
y-coordinates for terminal
points of the line.

Tests numeric value of
X-coordinates for termi-
nal points of the line.

IF(XF - Xo)

INCREMENT x__
STATION PRINT
COUNT COST LOOP = 0O Sets variable name to
BY 1 STATION Zero before DO Loop.
= X=X+4X Finds X and Y values of
T=X+AY the point in question.
BEGIN LOOP
2
(IF(LOOP - 20) ) Do 2
]
CONTINUE COMPUTE | |Compute Y., (the "row" limit
IF(X1 - Xmax.) Ymax. of the Grid in Question).

Begin DO Loop

Computes X .. (the "column"
limit of the Grid in question)

ADD 1

COST = Computes the

COMPUTE accumulated
5 IF(Y{-Ynax.) COST + aecy :
max. lRateXCost(l,J) and COet.

['0 LOOP

Increments the route centerline;
performs this 20 times in the
length of 1 full station.
(Advancing in this manner assists in
better determination of the grid square
being penetrated.)

Figure 6.

Flow chart.



SLPE:

DELX:

DELY:

LOOP:

YMAX:
XMAX:
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Defines slope of route under investigation (divides total change in Y-direc-
tion by the corresponding X-direction)

Represents differential change in X-direction, incremental length divided
by conventional slope function

Represents the differential change in Y-direction for a given increment in
length, equal to absolute value of slope multiplied by d(X)

Parameter used for later sequential operation within system
Row limit of grid in matrix under investigation

Column limit of grid in matrix under investigation

Program Listing

DIMENSION COST(7, 5)

8DO11=1,7

DO1J=1,5

1 READ7, COST(,J)

READ7, XORIG, YORIG, XFINL, YFINL, BSTA, ESTA
READ7, WOROW, CSTT, LIDN

RATE = 5. *WOROW/ 43560.

X = XORIG

Y = YORIG

KTI = BSTA

KT = KTI

KTF = ESTA

SLPE = (YFINL - YORIG)/ (XFINL - XORIG)
DELX = 5./SQR(1. +(SLPE)**2)
DELY = ABS(SLPE*DELX)
IF(YFINL - YORIG) 10, 11, 11
10 DELY = - DELY

11 IF(XFINL - XORIG) 12, 13, 13
12 DELX = - DELX

13 LOOP = 0

6 X=X+ DELX

Y =Y + DELY

DO21=1, 17

YMAX = I*250

IF (Y - YMAX) 3, 3, 2

2 CONTINUE

3D04J=1,5

XMAX = J*250

IF(X - XMAX) 5, 5, 4
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4 CONTINUE
5 CSTT = CSTT + COST(I, J)*RATE
LOOP = LOOP + 1

IF(LOOP - 20) 6, 7, 7

7TKT =KT + 1

TCOS = CSTT

JSTA = KT

PRINT7, JSTA, TCOS

IF(KT - KTF) 13, 9, 9

9 PRINT7,

PRINT7, LIDN, LIDN, LIDN, LIDN
GO TO 8

END





