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•MANY of the problems of devising a legal framework for planning and decision making 
are illustrated by the papers in this Record, and particularly by the extent to which 
they focus on data-gathering methods. The lawyer must start his work with data, and 
it is important to him to know what kinds of data are considered relevant by planners, 
highway engineers and others before he can structure a legal system. What is rele
vant is not always obvious. A good example is provided by the typical metropolitan 
transportation planning study, which in spite of its highway and transportation
oriented base must also concentrate on housing location and on the nature of the hous
ing supply. Trip generation and highway demands are largely a function of the distri
bution and character of housing in the metropolis, and so housing information is 
important to the highway planning study. 

But collecting housing information opens up a new data universe, which in its 
general dimensions is not very different from the natural resources universe which 
has been described. The data are different but the purpose is similar, and the de
mands on our data-gathering capacities are substantial. Consequently, we get into 
such matters as average rent, average value of homes, average income, changes in 
property values, deterioration of housing, population shifts, and similar questions. 
As a lawyer I feel somewhat overwhelmed, because I think we have become over
fascinated, to some extent, with the data we have been collecting. 

Often the programs we adopt affect the data-gathering process, and the content of 
these programs is affected in turn by the legal framework in which they are placed. 
In England, for example, where for a long time they have had good data about their 
environment, they first embarked on a policy of agricultural preservation in their 
land-use planning program. And, of course, if you have that kind of a policy, then 
you need all kinds of data about natural resources, especially agricultural resources. 
But policies change programs, and with an explicit if not implicit shift in English 
land-use planning away from agricultural preservation, some of these data are less 
relevant to the decision-making process. 

So it seems that one of our first tasks is to get more of a consensus on policies, 
and only after doing so can we look at our environment more critically. One of the 
reasons why we have had a proliferation of legal tools is that we are not clear about 
the major land-use and planning policies that we wish to follow. It is not fair to say 
this, but I was struck by the fact that when other papers spoke of foreign programs 
they tended to speak about accomplishments. When they spoke of American programs 
they told what was "just happening" and what was being planned. 

This observation leads me to two major points about our legal system: the govern
mental arenas in which we operate our legal controls and the scope of the substantive 
powers which we use. Looking at the problem of governmental arenas first, I think the 
point can be made in terms of the Southeastern Wisconsin region which was previously 
discussed. It has seven counties, and within one of them there are over 400 govern
mental units. It is not just a problem, however, of Balkanized urban areas which 
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cannot function efficiently and which would work better if they were somewhat brought 
together under a common tent. Difficulties would remain with us even if we had 
federated governments in all of our urban areas, because I see the principal problem 
as one of intergovermental adjustment, rather than intergovernmental merger. 

Let us take, for example, an important traffic artery that passes through several 
counties and municipalities. I thought of several examples of this type, but the best 
and simplest is the Rocky River Bridge controversy. As I remember it, there was a 
bridge which carried the highway over a river between two suburban Cleveland cities. 
It became impossible to straighten this highway because one of these municipalities was 
an upper middle class area which resisted the straightening because it would take out 
some good homes. It was able to do this under Ohio law, which gives municipalities 
the right to protest highway locations to some extent. This city was successful until 
the highway department went to the Ohio Supreme Court, but when the adverse deci
sion came down the Mayor said, 'Well, we've lost the fight in court, but we still have 
a lot of de facto tools at our hands. We can hold up this bridge for the next 8 to 10 
years." He was referring to political pressures and delaying tactics. I do not know 
if the bridge has been built yet, but this controversy points up the nature of the inter
governmental adjustments we have to make. 

What solutions do we have for dealing with this kind of conflict? At present, a 
situation which has been characterized as one of "local autonomy" is not really an 
instance of local autonomy at all but a situation in which there is div idetl respousi
bility. I think the best example of divided responsibility is the one I just gave-a case 
in which the state highway department, the city, and eventually the Ohio courts (be
cause of the way the legislation is written) all had a say in where the highway was 
goinis to 150. 

There would al1:;o havP. heen a Federal interest in the Rocky River Bridge contro
versy if the highway had been in the Interstate system. In the Federal-aid highway 
act there is a section which authorizes the Secretary of Commerce to condemn land 
when the state highway department cannot. A broad authorization, but that is the way 
it reads. Ilad this highway been an Interstate, the Secretary could have entered the 
dispute. This is a solution, but only a partial one. The Secretary cannot enter all of 
these controversies, and the solution is one-sided to the extent that the courts seem 
willing to say that the plenary Federal power will supersede a state or local objection. 

What we have to do, therefore, and ought to be thinking about, is to find somP. 
method of rationalizing this division of responsibility among and between government 
units, some way to mP.rliate and compromise the conflicting interests that arise not 
only in the highway field but in other areas involving urban development and planning. 
For example, there are conflicts between city and county, in which the county might 
take a broader view of development planning than the city. Or we may find the city and 
the county both arrayed against a state highway freeway plan. Or we may find individual 
neighborhoods, represented through neighborhood groups or possibly through an urban 
renewal or poverty agency, arrayed against the city; the county, or some other gov
ernmental unit. In other situations we may have an individual property owner arrayed 
against all of these governmental agencies . There is no easy way to arrive at a solu
tion to these intergovernmental and governmental-private conflicts. One reason why 
is that we have a Federal system of government and our Federal division of power 
mak1rn it difficult to select any one level to exercise enoug-h leverage to make thesP. 
decisions, even if we wanted the decisions made this way. 

The Federal interest is largely a financial one-the Federal government provides 
the major financial share of many urban projects and can influence policy in that way. 
The state interest has so far been an enabling one. The state enables local govern
ments to act, and it is the local governments that carry out the operating programs. 
It is not going to be easy with this tripod-like governmental system to find satisfactory 
answers when conflicts develop. There are several possibilities and one is to give 
the power to decide to one agency. We did a review recently of the extent to which 
a local zoning ordinance can influence or control a decision by a public or private 
utility to locate a structure in a section of a municipality. In these cases the utilities 
are state-licensed. The question is: "Can that state-licensed entity be subjected to a 
local zoning ordinance?" 
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There have been all sorts of legislative answers. One is to say that all the power 
resides in the state public utilities commission, and that its licensing decision pre
empts any local zoning ordinance that may be enacted. Another possibility is to have 
two or more governmental agencies share power, and in some states that is what hap
pens. The best example is the California statute applying to boards of education, 
which makes local building regulations applicable to school buildings unless state con
tracting procedures are followed. The third possibility is one or the other of the 
above, choosing one or more governmental agencies to make these decisions and then 
providing for some kind of outside review. Outside review is difficult to find in the 
American context. It is provided in England and in some of the continental countries 
by a national ministry that has a strong political base. In this country we have had to 
rely on the judicial process, which has not been entirely satisfactory. 

Turning to the question of legal controls over land use and development, the writers 
have indicated that in the transportation field the real need is for a system that can 
provide more directive powers over land-use location. The name is not important. 
What we need is to be able to place development, and to have better legal control over 
its location and over the time when it occurs. For example, it seems that we ought 
to think about designating highway interchanges for different types of development. 
We ought to be able to say that out of three interchanges along a stretch of highway the 
first may need a regional shopping center , the second nothing at all, and the third a 
major industrial park. Under our present system, it is very difficult to make a posi
tive directional order stand up. One reason is that the interchanges themselves will 
probably be in different municipal jurisdictions and perhaps in two or more counties. 
This split of authority among governmental units is an important limiting factor. 
Another is that we have not yet geared our land-use controls to make these kinds of 
positive directions. 

We also need to make negative as well as positive decisions about the location and 
timing of development. In a sense, I just gave you a negative direction when I indica
ted that one of the hypothetical interchanges might have no development at all. Go
ing even further, in order to develop our environment properly, we will have to make 
decisions to take large quantities of land off the market for long periods of time or 
even permanently. For example, we are not going to get new towns around Detroit 
or any of our large cities unless we can deal in an effective legal way with the inter
vening land. This issue presents one of the most serious of today's legal problems. 
We have not really faced it. We have so far legalized a system of land-use control 
that provides a permissive framework in which development can be carried out. To 
make the next step, to restrict development in order to further planning goals, I think 
we need a change in our statutory framework and conceptual ideas. Primarily, we 
need to bring eminent domain and police power ideas together, so that we can restrict 
by regulation when desirable and pay for the restriction if necessary. 

Two or three years ago we did a study that covered the temporary reservation of 
advanced right-of-way for highways. Some of us came up with a new statute which 
was premised on a regulatory control over land in the proposed right-of-way, but 
which would have given land-owners the right to petition the state highway commis
sion for relief if they felt they were unduly restricted. The highway commission 
could have said "(a) We believe that our controls ought to stand, or (b) we are going 
to buy you out, or (c) let's hit a compromise and a temporary easement restricting 
the use of your land." A whole series of different choices that cover the legal spec
trum would have been available and these choices would be reviewable judicially. The 
point is that this statute was an attempt to take compensatory and noncompensatory 
controls and marry them in an effective way to accomplish a negative control of land 
use to implement a planning objective. 

In conclusion, we face serious problems in the United States in deciding on the 
critical elements of urban development policy. I believe that the present fragmenta
tion of legal power and the limitations on its exercise partly reflect the failure to de
velop a consensus on those policies. Even if we develop this consensus, we face 
difficulties in defining the arena in which legal power will be ~xercised and in defining 
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its scope. I have suggested that we must face explicitly the challenge presented by 
the division of responsibility between different levels of government in our Federal 
system, and we must also fashion our substantive legal framework so that we can 
provide most positive direction for urban development and change. 




