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•THE Interstate Highway Program has had a massive impact on state highway depart
ment operations-and not the least part of this has been resulting change in law, policies 
and procedures as more and more people have found themselves affected by highway 
location and right-of-way acquisition. The concerns of those affected seem to have 
found focus in two distinct categories of action. 

One major area of concern has been the highway investment and how to protect it; 
the other has involved affected individuals and communities and how to protect them. 
The first has resulted in extensions of the powers of highway departments, but this has 
been accompanied by restraints on powers designed to quiet the second category of 
concern. 

I believe that most of the changes that have occurred during the post-World War II 
period of rapid highway plant expansion can be conveniently referenced as either an 
extension or restraint of power. Many of the significant changes have been in law but 
others, which are equally significant to the operating agency, have been derivations or 
interpretations from law. In fact, some of these latter have actually preceded law in 
many states or in the Federal Government. 

You can see therefore that, although I will try to proceed through this discussion in 
a more or less orderly fashion, we are dealing with nonstatic entities and concepts and 
exact order sometimes becomes a little difficult. In any event, I hope to point out some 
of, what appear to be, the major landmarks in land acquisition and land use control and 
to spot along the way some of the forces which appear to be shaping trends. 

EXTENSIONS OF POWER 

Among the examples of extensions of power which were thought to be most signifi
cant are: 

1. In most states, beginning in the early 1950's and continuing since, the power to 
control access from adjacent lands has been expanded. The conventional highway was 
changed to an expressway, which has, in turn, been changed to a freeway and, in many 
areas, the limits of access control on connecting roads are also being extended. 

2. Also, in most states, the years of the 1950's saw enactment of laws authorizing 
the state to buy land in advance of need and thereafter hold or lease it until time for 
construction. This has been a very important extension of power for many highway 
departments. In California, we feel this authority has made it possible to achieve greater 
equity for the people from whom we have had to acquire land, as well as to enable 
achievement of a more orderly planning process. 

3. Another major extension of some states' powers came in the enactment of author
ity to acquire lands in excess of highway needs which has resulted in significant reduc
tions in ultimate acquisition costs and has reduced economic waste of valuable com -
munity land assets. 

4. A fourth significant power, which goes with both the acquisition of right-of-way 
and land in excess of needs, is the power to devote that right-of-way to multiple uses; 
for instance, building developments in air space. This authority came about midway in 

Paper presented at a conference session sponsored by the Department of Lego I Studies at the 46th 
Annual Meeting of the Highway Research Board, January 1967. 

1 



2 

the Interstate program and three of its most significant aspects have been the possi
bility that appreciable amounts of land could be returned to local tax rolls, that eco
nomic waste in a community could be lessened, and that highway investments could be 
reduced. 

5. Also, most recently, there have been a number of significant extensions of the 
state's legal powers to protect the highway and its adjacent land from the standpoint of 
preserving natural beauty. This can be done by acquisition of land along the roadway 
margins or by removing or screening objectionable roadside features and structures 
outside the right-of-way. 

To the historian of the future the foregoing will be noted as the major extensions of 
the legal authority which highway departments have had just preceding and during the 
period of the Interstate program. Along with these extensions of power, however, 
historians will note various restraints which have been placed on highway departments 
in use of their powers. These seem necessarily to accompany the extensions of power; 
for example : 

1. A major restraint on the unlimited exercise of the power to acquire land and ac
cess rights is the requirement for public hearings. These often result in changes in 
the location or kinds of takings. In California, this became a matter of law early in 
the Interstate program and hearings have become most effective, yet we still are argu
ing about and experimenting with the forms that these public hearings take. Last year 
the California Legislature enacted a law providing that the highway hearings could no 
longer be conducted by members of the highway department, but rather by impartial 
hearing officers. It is almost certain that still further legislation prescribing proce
dures and other aspects of these public hearings will be enacted. 

2. The development of extensive discovery procedures is a major change in eminent 
domain law which has come about since the Interstate highway program's land acquisi
tion needs have begun to make their impact felt on the community. The possibility of 
having all of the department's documents and appraisal papers opened to scrutiny under 
this procedure has significantly changed the way the highway department does its work. 
The need for documentation and justification has produced sharper, more competent 
staffs and greater equity for affected owners. In some respects, this has been a good 
thing for the department and the public; and, in other respects, it has caused the depart
ment much inconvenience by reason of paperwork proliferation. 

3. California and most other states have had the power of immediate possession for 
2,. g"rO-:lt many yo~-ra, hnt it ,u~c: nnt 11ntil tho high,u!ly nopa-rtniPnt hP~n tn !;lr.qn;rp la,.gp 
amounts of land for the Interstate System that the effect of this power began to be fully 
appreciated by the public. As a result, and in consideration of the position in which 
this practice put the property owner, most states must now make a security deposit in 
the amount of the appraised value of the take and landowners are permitted to withdraw 
75 to 100 percent of the deposit which has been paid into the condemnation court. 

4. Other forms of assistance to the property owner have also been provided, includ
ing laws requiring the state highway department to render assistance in relocation, to 
pay moving expenses to a new location, and to pay full market value for improvements 
on property under short term leases such as private cabins on Forest Service land. 

5. Also, there has been enactment of laws designed to preserve certain types of land 
holdings from being encroached upon by other programs. The so-called "green belt" 
legislation is designed to preserve open space from encroachment by making such other 
uses difficult and costly. A recent landmark case in the California courts also clarified 
our State law restricting the highway department's power to acquire land devoted to 
cemetery purposes. Since that case we have either had to avoid cemeteries, or else 
ask the Federal Government to acquire the land on our behalf. And finally, there have 
been restraints placed on the acquisition of land devoted to some other public purpose. 
Parkland, in particular, is viewed as a precious commodity, and, as a result of the 
public's concern over the amount of parkland being taken for highways and other pur
poses, California law now provides that when a piece of parkland is taken for another 
public use, the public agency taking the land must replace it in kind. This, of course, 
makes land acquisition more costly in urban areas. When we formerly took a piece of 
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parkland in a city, we appraised it according to other land values in the area plus park 
improvements. Now, when we must replace it, we may have to buy land and clear im
provements in the immediate vicinity. Naturally, it forces the highway department to 
proceed with extreme caution when dealing with public lands. 

These restraints reflect one aspect of the attitude and values of the community just 
as the extensions of power reflect another. Their origins can be traced to certain basic 
feelings, or public desires. To be specific, in the case of access rights, the primary 
purpose of the power extension is to protect the public investment. This is also the 
motivating reason for extensions of power such as acquisitions of scenic easements, the 
control of billboards and junkyards. 

Another way of protecting the public investment is through extensions of power for 
the purpose of facilitating long-range planning. Illustrative of this are the laws autho
rizing advance acquisition of right-of-way. This type of acquisition permits the com
munities to make an adjustment to the presence of the highway, prevents economic 
waste, and prevents proliferation of improvements in future rights-of-way. The power 
to acquire land in advance of need is fairly common among the states, but to date its 
applications have been limited. There are indications that Congress is taking a renewed 
interest in this matter, however, and this may provide the stimulus for greater state 
use of their authority. From the viewpoints of both the state highway agency and the 
community, advance acquisition is a desirable thing. As will be seen, however, it may 
be accompanied by a corresponding restriction of power in other directions. 

RESTRAINTS ON POWER 

Some of the restraints on power are a bit harder to categorize, but most of them will 
fall into the following two categories: those aimed at minimizing the hardship on land
owners who must give up part of their land (for example, permissive withdrawal of de
posits under orders for possession); and those aimed at assuring that there is public 
knowledge of all important highway department procedures. Since the departments 
spend large sums of public money, the public is understandably curious about how the 
department makes decisions relating to the expenditure of this money. It wants to know 
what the state intends to do and how it intends to do it. In some cases the law goes 
further, and actively provides for public participation in the processes of planning and 
location of facilities. The highway departments' greatest problems in the matter of 
land acquisition have occurred where the public did not have any clear idea of what the 
department was trying to do, and much of the department's subsequent activities had to 
be devoted to explaining this. Where there is provision for public participation in the 
plan-making process, this time and effort may be saved. 

Some of the trends that seem to be indicated by the kinds of laws that have been en
acted since the Interstate System program was started suggest that we are moving from 
a situation where the state exercises minimal controls over the right-of-way to a situa
tion where the state exercises full control over the right-of-way. We might visualize 
these minimum and maximum extremes as a continuum, and locate the various laws on 
this continuum according to the extent to which they contributed to this trend. We would 
find, I suspect, that we are somewhere above the midpoint, but not by any means up to 
the maximum imaginable. There are still large areas where the state may ultimately 
be asked to assume responsibility. The approaches to interchanges offer a case in point. 
Here the states are now limited drastically in the amount of control they have over the 
arrangement of access, land uses , and road design. 

This can be illustrated by a case study from California. About four years ago, in 
connection with our West Side Freeway, which is on new alignment for some 325 miles 
from the Tehachapi Mountains to Sacramento, the State intervened in the local zoning 
process and made protective zoning within a one-mile radius of interchange points 
mandatory. This route is a landmark for the State, and it had been preceded by years 
of planning, public hearings in 1957 and 1958, and many years of construction. It goes 
through California's rich central valleys, where agricultural land is very productive, 
and we had a very difficult time locating the highway so as to minimize the dislocation 
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of these operations. Interchanges were planned at frequent intervals (5 to 7 miles) in 
order to serve the farming communities located up and down the valley. 

The West Side Freeway legislation was the first entry of the State into the business 
of zoning, and it was a controversial step, since many people argued strongly that zon
ing should remain a matter for local government. However, in this instance, the State 
went only so far as to say that the counties through which the West Side Freeway was 
located must pass zoning laws to protect an area of one-mile radius around each il),ter
change. The State did not prescribe the kind of zoning that should be provided by the 
counties. As a result, the State of California has what is considered effective zoning 
control of land in all of the quadrants of the West Side Freeway. In some cases these 
controls limit land development to agricultural uses; in others residential and com
mercial uses are provided. Naturally time will bring changes in these zones; but a 
firm basis for State and local cooperation in dealing with this problem has been estab
lished, along with a legal framework for effectively carrying out public policies. We 
believe, therefore, that future growth in the interchq,nge areas can be reconciled with 
the needs of the motorist. 

In speaking of the trend from minimal control of right-of-way to full control, we must 
also remember we are dealing with a process which is capable of reacting to changing 
circumstances, and which must be adaptable to changing needs. To succeed, it must be 
capable of operating effectively in the pushing and pulling pressures generated by the 
social and economic forces in the community. The presence of these forces in the real 
estate market is particularly well known, but this does not make any easier the problem 
of working out mechanisms of control to achieve public objectives. 

In some situations, the guidance offered by the planning process is better able to in
fluence land use pressures than is the compulsion provided by regulatory laws. Here, 
again, the history of the state's highway planning laws could be laid out on a continuum 
ranging from minimum to comprehensive planning. In the broadest sense, our highway 
planners have always planned comprehensively with respect to the state's highway sys
tems. Since the commencement of the Interstate System, however, the need to plan 
comprehensively for the integration of the state's several highway systems has been 
sharpened. 

The impact of this highway program has been to cause the communities to plan more 
carefully and comprehensively. Communities have been forced to think through the 
problems of their future growth, and to define their goals. If we could view this type 
of planning legislation and administration on our continuum, we would probably find that 
we are at present only a little advanced from the minimum. It is only within the most 
recent years that we have seen the beginning of this type of comprehensive planning. 

One very desirable trend which we have seen is the growth of bilateral efforts com
bining planning efforts at both the state and local levels. This is a very difficult pro
cess, and the laws which have been enacted to require communities of over 50,000 pop
ulation and state highway departments to cooperate in comprehensive transportation 
planning have been a great help to the highway planner. 

Not only has this trend resulted in multilateral planning efforts where once the uni
lateral planning of the state existed, it has resulted in encouraging multipurpose plan
ning where previously each particular agency planned only for its own facility. Highway 
planners have been forced to look at the community as a whole and see the effect of their 
facility on the community's growth. The planner has had to begin to evaluate planning 
alternatives in this light. To a right-of-way man this is a particularly important trend 
because it shapes the socioeconomic forces that find their reflection in the real estate 
market and the population pattern of the community. 

An important factor involved in these trends in the growth and restraint of power is 
the effect that some of our new laws have had in making it possible for the public to 
know and evaluate the results of highway programs. For the first time in our roadbuild
ing history we are able to study the impact that a highway program has on land uses, 
and thereby have a better appreciation of the effects of various alternative proposals 
in their impact on the community. We are still a long way from being able to make 
precise predictions in this field, but we are on our way to getting planners to appreciate 
the broader consequences of what they do. 
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Sometimes planning decisions have to be made with the realization that communities 
and individuals will suffer hardship in adjusting to their consequences, and should be 
compensated. Here, again, we have seen the law move its position on the continuum that 
reaches from minimum to maximum compensation. The report of the Special Subcom
mittee on Federal Land Acquisition in 1965 pointed out to Congress the wide differences 
which existed among various public works programs in their policies and practices 
regarding land purchases or the exercise of eminent domain. 

For example, some agencies testified that to them "market value" meant the price 
that a landowner would accept, some defined it as the lowest price a piece of property 
would bring, some the average price, and still others the highest price the prope1·ty 
would bring 011 the market. Not only does this show an uneven use of existing authority 
for land acquisition, but also the uneven effects of restraints on the use of this power, 
in the form of requirements that in various instances landowners shall be paid amounts 
over and above the market value of their property. 

Here the laws providing for relocation assistance deserve particular mention. These 
statutes seem to indicate a growing social awareness in the law relating to land acquisition. 

Another rather curious trend, which I believe is a very healthy one and which has 
not been indicated in anything noted so far, involves the changing position of the highway 
program in the total program of public works and services. When construction of the 
Interstate System was started there was no doubt that it was filling a need which had a 
high priority. The state highway departments were encouraged to go ahead at full speed; 
obstacles of all sorts, legal and practical, were cleared from their way. However, as 
this priority need has begun to be satisfied, the public's attitude has begun to change. 
Today we find that the highway program must compete with other programsforpriority. 
This trend is strongest where demands are made on public funds and priority allocation 
of resources, and is likely to become increasingly evident in other aspects of the pro
gram. From now on, the highway department will have to justify in stronger terms than 
before what it desires to do in the way of land acquisition and construction. This will 
be particularly acute in urban areas. 

A SYSTEM OF CHECKS AND BALANCES 

One may project these trends in any fashion one desires. As the years have passed 
and the Interstate highway program has gone forward, more power and authority have 
been granted to the public agencies charged with responsibility for this program. Every 
year they have found they were able to do a little bit more. But at the same time, re
straints against the abuse of these powers have grown and maintained a check and bal
ance in the system. It is probably safe to predict that this phenomenon will continue, 
and that checks and balances will be built into the future extensions of authority for land 
acquisition. 

This hypothesis may be tested by reference to any of several aspects of land acquisi
tion already mentioned. It is likely there will be further restraints before lasting bal
ance is achieved. One area of change is that involving payment of relocation costs. To 
broaden the scope of payments to the displaced person will naturally increase the cost 
of land acquisition and the cost of administration by the acquiring agency, but there is 
a feeling that such a broadening is necessai·y in order to be completely fair and equitable 
with the landowner. California has a relocation assistance law which follows the min
imum standards laid down in the Federal aid law; it pays up to$ 200 to a person to move his 
personal property, and it pays a business or industrial or agricultural owner up to$ 3,000 to 
move his personal property. Discussions have been had on how and where this should be ex
tended. Why place arbitrary limitations on this relocation assistance ? If you are going to 
accept the premise that people should be paid for the moving of their personal property why 
shouldn't they be paid what it actually costs them ? 

Surveys have shown that less than 5 percent of the individuals and families spend more 
than the maximum allowable relocation payment, but it appears that businessmen and farm 
owners frequently spend from $10,000to $40,000to move the personal property they use in 
their enterprise. Here the$ 3,000 limitation of the Federal -aid law works a hardship. 

Our studies in California show that in most cases the $200 payment is more than 
enough to move an individual and his family to a new residence, and in so doing they 
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have revealed another interesting aspect of the relocation problem. We pay residents 
on the basis of a fixed amount per room. Thus, a resident of a six room house might 
receive, say $150. But he actually spends $ 20 to move by renting a trailer, perhaps 
hiring a truck to haul his refrigerator, and furnishing the labor himself. Where does 
the remaining $130 go? Probably it does not stay in his pocket very long, for. there 
are always unforeseeable expenses involved in settling into a new home. In effect, 
then, we are paying him a resettlement allowance? Or a bonus for contributing his own 
time? Perhaps so. 

So, if one looks at this in terms of the continuum, one can see pressures from two 
directions. People are reluctant to increase the cost of the highway program, but, at 
the same time, they are also reluctant to compel the individual displaced by the highway 
to bear the entire cost of adjusting his affairs to the coming of the highway. 

All of these extensions and restraints involving the power of highway building agencies 
have created problems for the states in administering their highway programs. In 
similar manner, local governments and the public have had cause to give hard thought 
to these problems and to their future prospects. Wherever one sits in the United States, 
one may see the effects of a growing concentration of power. Such a concentration is 
neither all good nor all bad. Some things cannot be done unless power is concentrated; 
some things become impossible whenever such a concentration occurs. Benefits must 
be balanced against costs. 

For instance, one of the important Federal policy and procedure directives deals with 
the appraisal of property prior to acquisition. One of its provisions is the rule U1at 
whenever property worth more than $25,000 is being appraised there must be two ap
praisals. No doubt this is an essential device for protecting the public interest rep
resented by the Federal Government-and in some states it is welcomed by the state 
government. Yet, in other states, it is neither necessary nor welcomed by the road
building agency, and its mandatory application comes close to having the Federal agency 
tell the state agency how to do its work. 

Another example might be cited in the relocation assistance requirements. The 
Federal directive requires that the state set up a field office on projects involving 25 
or more families who must be relocated. In California, we tried to calculate what size 
staff this would require in the field. We found that at any given time the "state highway 
department" has 1,200 projects under way, about half of which affect significant num -
bers of families. If, let us say, we had even as many as 200 to 300 of these projects 
for which relocation assistance field offices had to be provided, little if anything else 
would ever get done by the department's right-of-way staff. Fortunately, both in the 
case of the relocation assistance reqUirement and the two-appraisal requirement, the 
state highway department was able to work with the Federal agency involved, and agree 
on a more reasonable interpretation of the regulations. 

Control is often merely a matter of where the emphasis is placed on a standard policy. 
In a sense, the designation of 25 families as the point at which a field office was re
quired was an arbitrary designation of what was thought to be the best way to control a 
situation which otherwise would have been difficult to deal with. Like all arbitrary 
judgments, this one suffered because it was not suitable in all situations. The state 
agency would rather be in the position of assuring the Federal Government that, say, 
the state's appraisals are fair and equitable, or that relocation assistance is being 
rendered in those instances where it is needed. Such assurances should, of course, be 
subject to investigation by Federal authorities administering public grants-in-aid to the 
states. 

The problem of assuring that policy is carried out without dictating how it shall be 
carried out is also illustrated by controversy over the Highway Beautification Act of 
1965. 

The potential solutions to these basic problems of bringing about a balance between 
extensions and restraints of authority all depend on acceptance of the fact that the power 
of public acquisition of land is a powerful tool for social and economic change; that it 
therefore cannot be turned over to any agency or delegate except on terms which guar
antee its use for desirable social ends in a reasonable and equitable manner; but that 
the responsible agency should be fully responsible in its own jurisdiction. 
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We feel that the power to determine how, when and where public acquistion shall 
occur should not be concentrated outside the states. In other areas of Federal govern
mental activity this trend toward centralized control is not present. The "demonstra
tion cities" program is one in which the Federal agency asks the states to submit pro
posed programs, and then decides which of the proposed programs it will assist with 
Federal funds. This is a completely different philosophy from that which has grown 
since inception of the Interstate highway program. It is more like that which prevailed 
in the days before the Interstate. 

This difference in philosophy may become a matter of grave importance in the future. 
For example, prior to 1956, California had planned a 12,500-mile system of freeways. 
When the Interstate System program was started, it was made to coincide with this 
projected freeway system. In this instance, the Federal objective and the State objec
tive were dovetailed. But, in the program that continues after 1972, what direction will 
the national interest lead the Federal Government to take? Will they coincide with 
those which Californians feel are paramount for their State? Will we be able to con
tinue making progress on our freeway system which our public needs and wants, or will 
our efforts be diverted to programs which others want? We think that some flexibility 
should be introduced into the concentration of power, or preferably that it should be 
reversed. 

In general I am pleased with the trends in laws relating to land acquisition. They 
have put the highway agency in a better position to carry on its work, basing it on 
long-range plans which have been worked out cooperatively with local governmental 
units affected. On the whole, also, the restraints which have been placed on tlrls power, 
or the assumption of new compensatory obligations along with this extension of power, 
have been for the good, and have strengthened public acceptance of the land acquisition 
program by assuring greater fairness. 




