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•RECENT years have witnessed an ever-increasing number of condemnation cases 
besieging our court dockets in nearly every jurisdiction in the United State s.1 Many 
factors have infl.uenced this development. Perhaps the most significant factor, if, 
indeed, we can make such a distinction, has been the evolution of a broad new philos
ophy of government's responsibilities in dealing with the innumerable problems which 
widespread affluence and modern technology have created. For example, government 
has been called on to construct a nationwide network of Interstate highways to cope with 
ever-increasing demands for faster, safer, and more efficient travel facilities for mii
lions of automobiles all across the country. Another example is the urgent need for 
more jet airports to accommodate millions of travelers to whom speed and comfort are 
the two most important factors influencing their choices of transportation. Ironically, 
another consideration influencing the "Topsy-like" growth in the area of eminent domain 
has been our increasing concern for the squalor and poverty infesting many of our na
tion's larger urban areas. This concern has taken the form of slum clearance and 
urban renewal projects. As Pre sident Kennedy said in his State of the Union Message 
in 1961 :a "Our national house hold is clutte r ed with unfinished and neglected tasks." 
These unfinished and neglected tasks have become the responsibilities of government 
at all levels-national, state and local. The power of eminent domain has proved to be 
one of the most essential tools in the governmental arsenal in coping with these prob
lems. Consequently, the frequency of condemnation of private properties is on the rise. 
More and more leasehold estates are becoming the subjects of condemnation. This has 
brought about a realization of two matters of primary importance for our discussion: 

1. The so-called owner's right to just compensation receives vastly different and 
inconsistent treatment among the several jurisdictions. 

2. There is need for a more practical and realistic approach to the problems in this 
area. 

Any study concerning condemnation of leasehold estates necessarily builds upon legal 
concepts derived from the exercise of eminent domain upon property owned in undivided 
fee. Many of the familiar problems that have arisen in the past in respecttosuchprop
erty also have pervaded property held in fragmented ownership , when it becomes the 
subject of an exercise of the power of eminent domain. What rights are compensable ? 
How do we define "just compensation"? When we have arrived at a suitable definition, 
how do we measure just compensation? What are the rights of the condemning authority? 
What are the procedural rights of the "owners"? Are the owners of fragmented inter
ests in property all entitled to notice, judicial hearing, jury trial, participation in the 
proceedings, statutorily required offers of purchase before institution of proceedings? 
Even though these problems are familiar ones with respect to condemnation of property 
held in fee, we must operate amidst a not so fertile field of decided law in the area of 
fragmented ownership. Separation of legal fee title and beneficial use complicates the 

1 Boyer & Wilcox, An Economic Appraisal of leasehold Valuation in Condemnation Proceedings, 17 
Miami L.Rev. 245 (1963). 

8 State of Union Message, Jan.30, 1961, l U.S.Code Cong.Ad.News 25, 29 (1961). 

Paper presented at the 6th Annual Workshop on Highway Law, sponsored by the Highway Research 
Board and held at the University of Wisconsin, July 1967. 
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rights and responsibilities of the condemning authority and raises difficult problems in 
regard to the landlord-tenant relationship. 3 

The Fifth Amendment to the Constitution as well as the constitutions of the respec
tive states require just compensation, where pr operty has been taken under the power 
of eminent domain. 4 The property interests of both landlord and tenant are among t he 
interests regarded by the appropriate constitutional provisions as compensable. Just 
compensation is due the tenant who has been deprived of the benefits of his lease. The 
same is true of the landlord who has lost his present right to income in the form of 
rent and his future reversionary interest in the beneficial use of the property. The 
object of this paper is to discuss the rights of the respective parties, both procedural 
and substantive, the compensability of particular elements of damage, and in general, 
how we go about arriving at just compensation. 

PROCEDURAL QUESTIONS 

We shall consider the right of the tenant to compensation as a property owner. Cor
relatively, we must also consider the questions of whether he is entitled to notice of the 
proceedings and whether he is entitled to participate therein. 

Where a tenant is in possession and is enjoying the beneficial use of property under 
a written, unexpired leasehold instrument, he is entitled to treatment as an "owner" 
whose property rights are within the contemplation of the applicable constitutional and 
statutory provisions. He is entitled to notice and compensation. 5 The lessee is said 
to have an interest in the land taken by virtue of his lease. He is in effect an indis
pensable party insofar as the constitutional and statutory provisions in his jurisdiction 
require certain procedures to be followed with reference to protecting the rights of 
property owners whose property has been appropriated to a public use. 6 

The tenant's rights will not be defeated in the event of settlement between the con
demnor and the landlord. The tenant's rights are entitled to a separate status of sorts, 
arising out of their nature as "property" within the meaning of the appropriate con
stitutional provisions and condemnation statutes. Of course, nothing prevents settle
ment where all of the parties agree. However, the existence of two legal interests in 
the same property inevitably complicates settlement, and the likelihood of the property 
going to condemnation is much higher than where no leasehold is involved. 7 

An interesting question arises where the tenant holds over past the term. Whether 
he has a compensable interest in the event of condemnation will depend upon the mean
ing of the word "property" in the particular jurisdiction. In re Widening of Gratiot 
Avenue,8 the Michigan Court recognized the poss ibility of a com,pensable interest. The 
holding over is presumed to be on the same covenants as the original lease, unless con-

3 The Condemnation of Leasehold Interests, 48 Va.L.Rev. 477 .(1962). 
4 Kohl v. United States, 91 U.S. 367, 23 L.Ed. 449 (1876). 
6 1n re John C. Lodge Highway, 340 Mich. 254, 65 N.W.2d 820 (1954). 
6 South Carolina State Highway Deportment v. Hammond, 238 S.C. 317, 120 S.E.2d 21 (1961). In re 

John C. Lodge Highway, supra note 5. City of Santa Cruz v. McGregor, 178 Cal.App.2d 45, 2 Cal.Rptr. 
727 (Dist. Ct. App. 1960). State ex rel.McCaskill v. Hall, 325 Mo. 165, 28 S.W.2d 80, 69 A.LR. 
1256 (1933 ). 

"The word 'owner' as vsed in a condemnation statute has been construed to embrace not only the 
owner of the fee, but a lessee and any other person who hos on interest in the property which will be 
affected by the condemnation." South Carolina State Highway Deportment v. Hammond, supra, citing 
Woodstock Hardwood & Spool Mfg. Co. v. Charleston Light & Water Co., 84 S.C. 306, 66 S.E. 194. 
See 18 Am.Jur. 862, Sec. 229. 

7 A. W. Duckett & Co. v. United States, 266 U.S. 149 (1924). Pierson v. H. R. Leonard Furniture Co., 
268 Mich. 507,256 N.W. 529 (1934), wherein the parties agreed to a single award for the value of 
the property token, postponing division thereof to subsequent voluntary apportionment, or court action 
in the event of failure to agree. 67 W.Va.L.Rev. 101. 

8 294 Mich. 569, 573-574, 293 N.W. 755, 757 (1940). 
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sent of the landlord is present and there has been agreement on variance of terms.9 In 
United States v. Certain Lands10 it was held that W1der New York law, a mere holding 
over will not result in a tenancy at will without the owner's consent and hence will not 
give rise to a right of compensation. This area is so interspersed with the different 
property laws of the various states that it defies generalization. However, it is safe 
to say that even where a tenant is found to have a compensable interest, he may be en
titled to only nominal damages. While the tenant may be denied compensation, because 
his interest is not of enough economic import to require valuation, there may be a 
significant right to compensation for the taking or removal of fixtures belonging to the 
tenant. 11 

The tenant's rights to compensation, notice, and participation are available to the 
sublessor, sublessee , assignee, where the s ublease or assignment did not effectively 
terminate the lessee's interest as a violation of the original lease. ia 

PROCEDURE 

The particular procedure used has a definite efI ct on the amount of compensation 
for the land taken as well as its apportiomnent between the parties. is There is great 
divergence of procedure among the various states. It is likely that the lessor and 
lessee will occupy relatively antagonistic positions no matter what type of procedure 
is employed by the particular state. 14 

Ordinarily some effort is made by the condemnor to settle with the parties to the 
lease. 15 Where the parties cannot agree to a settlement, the usual practice is to con
duct an initial determination by commission, judge or jury in order to arrive at a 
single award for the value of the property taken. Value may be determined by either 
of two common methods. The majority of the states require a single award for the 
totality of the property as a single undivided item. The integer w1der this approach is 
the unencumbered fee. 16 The awar d stands in place of the property. Apportionment 
between the owners is no concern of the condemnor. 17 This must be done in subsequent 
proceedings between landlord and tenant in some states; however, in others a single 
jury may determine the value of the property as a whole and apportion the award in the 
same proceeding. 18 In a number of states the apportionment procedure is prescribed 
by statute. According to some of these statutes, a single jury estimates the damages 

9 Wimgert v. Prince, 123 So.2d 277 (Fla. Dist. Ct. App. 1960). 
1.o39 F.Supp. 91 (E.D.N.Y. 1941). 
1.1.Tate v. State Highway Commission, 266 Mo.App. 1216, 49 S.W. 282 (1932). 
12 People ex rel. Dept. of Public Works v. Rice, 185 Cal.App.2d 207, Cal.Rptr. 76 (Dist. Ct. App. 

1960). In re Mackie's Petition, 112 N .W.2d 573 (tv\ich. 1961). 
1. 3 48 Va.L.Rev. 477. 
l. 4 Purnell, Valuation of the Leasehold Estate, Southwest Legal Foundatian, 1st Annual Institute on 

Eminent Domain 79, 88-95. 
1. 5 See note 7, supra. 
l. 6 United States v. Honolulu Plantation Co., 182 F.2d 172 (9 Cir. 1950): "If, therefore, the fee owner 

of one tract holds a lesser tenure in the tract taken, there can be no additional compensation for this 
reason. The explanation is the fee is the integer. The condemnor takes the particular ground. The 
whole structure of rights imposed upon this ground are destroyed. Compensation is paid by the 
parcel." 

4 Nichols, sl2.42, p.290: "The award stands in place of the land and the owners of each interest 
may recover out of the award the same proportionate interest which they had in the land condemned." 
Lambert v. Griffin, 257111. 152,100 N.E. 496. State ex rel. McCaskill v. Hall, supra note 6. 

l. 7 Grand River Dam Authority v. Gray, 192 Okla. 547, 138 P.2d 100 {1943): "As pointed out above, 
the nature of the estates of the respective persons in the land involved was of but minor concern to 
the plaintiff, since upon ascertainment of the damage ... and payment of the amount assessed ... the 
plaintiff had no further interest in the transaction." 

18 Tennessee, Michigan, Alabama, Kentucky, Illinois. Lambert v. Griffin, supra note 16. 
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to the property in its entirety and .as if in the ownership of one individual; and following 
such deter mination, the same j ury apportions the award between the owners. 19 Some 
statutes provide for initial determination of the award by the jury and subsequent ap
portionment by the court. 20 A minority of the states require separate determination of 
the respective damages of each owner as the initial step. This rule usually permits 
the amount of the award to exceed the unencumbered value of the fee. 21 Evaluation of 
the respective merits and disadvantages of these approaches is reserved for comment 
in a later section of this paper. 

Where the lessee does not take an active part in the original condemnation proceeding 
this does not mean that he should be without representation at that stage. The lessee 
should retain an attorney to advise the landlord's attorney and keep a close watch on 
his preparation for trial. The lessee's attorney should be present at the trial in order 
to pick up as much information as possible for use in later apportionment proceedings. 
Particularly close attention should be paid to evidence of rental value , since this is 
precisely what the lessee's attorney must prove when his turn comes. 22 

Where the lessee's interest must be determined in ancillary proceedings, this may 
be done by motion or such other appropriate procedure as is specified in the particular 
jurisdiction. At any rate, once the lessor has received an award in the condemnation 
proceeding, the lessee's attorney must initiate the necessary proceedings to evaluate 
his client's interest. Usually, the hearing on the award will be held before a judge 
rather than a jury. After hearing the evidence, the trier of fact will determine the 
distribution of the proceeds, and judgment will be entered accordingly. 211 

Of course , where the leasehold value is determined in the original proceeding, such 
as in those s tates where this result is r equired by statute, 24 the lessee must be rep
resented by counsel in the original action. The lessee is in fact a true party to the 
action. 

CONDEMNATION CLAUSES 

A condemnation clause is often inserted in modern lease agreements. In fact, this 
practice has become almost customary in drawing leases on valuable urban property. 
Such clauses usually provide that the term of the lease comes to an end in the event of 

19Anno. Laws Mass., c. 79, ss27-29: "The jury shall first find and set forth in their verdict the total 
amount of damages sustained by the owners of the property, estimating the same as an entire estate 
and as if it were the sole property of one owner in fee simple, and then apportion such damages among 
the several parties whom they find entitled thereto, in proportion to their several interests and to the 
damages sustained by them, respectively, and set forth such apportionment in their verdict." 

2 0 Alabama Code, Title 19, Section 26. 
21 Arkansas State Highway Commission v. Fox, 230 Ark. 287, 322 S.W.2d 81 (1959). Korf v. Fleming, 

239 Iowa 501, 32 N.W.2d 85 (1948). These cases stand for the proposition that compensation, in 
order to be considered "just," must fairly recompense the owner for what he has lost. This can best 
be determined by a measure of damages based upon what the owner has lost, and not what the con
demner has gained. See 166 A.L.R. 1212. In the case of State v. Platte Valley Public Power & lrrig. 
Dist., 23 N.W.2d 300 (Neb. S. Ct. 1946), the court said, "The measure of compensation to each owner 
must be what he has lost. It seems to us that those courts which hold that the sum of the separate 
values of the separate interests may be less than the value of the unencumbered fee have at that point 
abandoned the rule that the measure is what the owner has lost, and applied the rule that the measure 
is what the taker has gained ... and have overlooked the factual situation that exists in many of these 
coses where there is a personal property right taken or damaged, in addition to the real property taken 
or damaged." 

33 11 Am, Jur. Trials, s26, p. 220. 
23 11 Am, Jur, Trials, s27, 
2 4 11 Am, Jur. Trials, s28. Supra note 19, 
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a taking under eminent domain of a whole or a part of the premises leased. 26 However, 
they may only require proportionate abatement of t11e lessee's rental obligation in the 
event of a partial talcing. 26 They may strip the lessee of all interest as owner and pro
vide that the entire award belongs to the lessor. 21 Such clauses are enforceable under 
the view that a tenant may by contract waive his right to participate in a condemnation 
award. 18 So long as a condemnation clause does not constitute a complete waiver of the 
lessee's ownership status, the lessee is still entitled to be treated as an "owner" with 
all of the correlative rights. 

THE LEASE 

As in other areas of valuation, the use of "comparable" sales of property in the same 
area as the take may be a most useful method of arriving at the value of a particular 
leasehold. In some cases a particular leasehold may be quite susceptible to compara
tive valuation methods. However, most leases are drawn under objective and subjec
tive conditions which are unique to the particular leasehold. It is these conditions which 
underlie the landlord-tenant relationship and form the basis for the agreed rent. It is 
against this background that "comparables" must be viewed. Long-term leases are, 
more often than not, infused with characteristics of a highly unique nature. Such char
actel'istics may have little relation to current conditions, other than fixing the rights 
between the parties. 29 

Fixing the market value of an unexpired tterm is no simple matter. A lease is rarely 
assignable without the consent of the landlord. Consequently, there are infrequent sales 
and, hence, few comparables. Leases vary so much in length of term, rent reserved, 
and other particulars that the customary tests of market value are often impossible to 
apply. so 

Where a lease has an extremely long period to run, the cases sometimes suggest 
that a jury would be justified in considering the reversionary inte1·est of no value.31 It 
is not accurate to state that the reversion is of no value whatever . .n It will usually have 
some value, although the value diminishes in relation to any increase in the length of the 
term. In fact, the value of the reversion may become negligible. An increase in the 

25 4 Nichols, sl2.42 (1), p. 300. "Under such o lease the tenant has no estate or interest in the property 
remaining after the taking to sustain a claim for compensation, a I though under some circumstances he 
may be entitled to recover for improvements. United States v. Petty Motor Co., 327 U.S. 372, 90 
L.Ed. 729, 66 S.Ct. 596. United States v. !nlotts, 26 Fed.Cos . No. 15441 a, affirmed 91 U.S. 367, 
23 L.Ed. 449. United States v. 3.5 Acres of land, 57 F.Supp. 548. 

26 United Cigar Stores Co. v. Norwood, 124 Misc. 488,208 N.Y.S. 420 {Sup. Ct. 1925). 
27 United States v. Petty Motor Co., supra note 25; Capitol Monument Co. v. State Capitol Grounds 

Commission ex rel. Murry, 220 Ark. 946,251 S.W. 472 (1952). 
28 2 Nichols s5.23{2) p. 41 (1950). See Annotation 98 A.LR. 254. United States v. Improved Premises, 

D.C. 1944, 54 F.Supp. 469. In re Improvement of Third Street, St. Paul, 178 Minn. 552,228 N.W. 
162, Matter of City of New York (Allen Street) 256 N.Y. 236, 176 N.E. 377. See Jahr, Eminent 
Domain-Valuation and Procedure 1130, p. 194, 195 (1953). 

"This was, however, a contract and not a property right," Corne I I-Andrews Smelting Co. v. Boston 
and Providence Ry., 209 Mass. 298, 95 N.E. 887. 

"The intention of the parties must be determined from the condemnation clause as a whole and not 
from separate parts thereof taken out of context," State Highway Commission v. Oregon Investment 
Company, 227 Ore. 106,361 P.2d 71 (1961). Pettigrove v. Corvallis Lumber MFG. Co., 143 Ore, 
33, 21 P.2d 198. 

2 948 Va.L.Rev. 477, 489. 
304 Nichols sl2.42(3), p. 318. State v. Carlson, 83 Ariz. 363, 321 P.2d 1025 {1958). County of 

Maricopa v. Shell Oil Co., 84 Ariz. 325 P.2d 1005 (1958). 
314 Nichols s12.42(3), p. 320. Chicago, Etc., v. Chicago Mechanics Institute, 239111. 197, 87 N.E. 

933. 
32 48 Va.L.Rev. 477,490. 
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discount rate also reduces the value of the reversion. It is with these considerations 
in mind that some of the text writers suggest that there may be different standards of 
valuation for long-term as distinguished from short-term leases. Of course, the long
term lease is often far more difficult to value because it is likely to be highly unique in 
its terms and provisions. Also, in the case of a long-term lease, the lessee commonly 
has erected buildings or fixtures on the leased premises. Relative rights to such im
provements complicate apportionment of the award between landlord and tenant, as well 
as create complex problems in valuation. Another important factor to keep in mind, 
when valuing a long-term lease, is the use of an appropriate interest rate in determin
ing the value of the leasehold and reversion. 

The short-term lease, however, ordinarily is not attended with problems of such 
complexity. The lease ordinarily will have been negotiated within a short time of the 
condemnation proceedings. This reduces the possibility of a major discrepancy be
tween the rental obligation which might be exacted for similar property at the time of 
condemnation." The lease is likely to have a short remaining te1·m, thus easing the 
problems encountered in valuing long-term leases relative to the value of the reversion. 
Relative rights between landlord and tenant to the fixtures and improvements upon the 
property are more clear cut than in the case of the long-term lease. 

EFFECT ON LANDLORD-TENANT RELATIONSHIP 

It has been consistently held that where there has been a taking of the entire leased 
premises by eminent domain, the landlord-tenant relationship is extinguished. The 
tenant's liability for rent is likewise extinguished. Merger of the reversion and the 
fee extinguishes the leasehold and its concomitant rights and duties. Every landowner 
holds his title subject to the sovereign power of the state. Therefore, the state can 
take the estates of both landlord and tenant for public use. 34 

However, where there has been only a partial taking of the leased premises, the 
majority of the decisions indicates that the rental obligation continues unabated, and 
the landlord-tenant relationship is not extinguished. The tenant remains liable for 
the entire amount of the rent due under the lease and must look to the condemning 
authority for compensation.35 This rule has also been applied where there has been 
a partial taking of a leasehold estate, as distinguished from a partial taking of its 
area.36 

The minority rule with respect to a partial taking of a leased premises is that con
demnation partially extinguishes the relationship of the landlord and tenant. The tenant 
is therefore relieved from liability for rent in the proportion that the part of the prem -
ises condemned bears to the entire area. 37 

Under the majority rule, where there has been a partial taking, the landlord's secu
rity for that part of the rent covering the condemned portion, is gone. He must look 
solely to the good faith and solvency of the tenant for payment of rent. The tenant has 
been paid by the condemnor the value of the part of his estate taken plus the present 

33lbid. 
34Goodyeor Shoe Machinery Co. v. Boston Terminal Co., 176 Moss. 115, 57 N.E. 214 (1900). Mellis v. 

Berman, 9 N.Y.S.2d 553 (Sup. Ct. 1938). 14 Baylor L.Rev. 232 (1962). Hudson County v. Emmerich, 
57 N.J.Eq. 535, 42 Atl.107 (Ct. of Chancery of N.J. 1898). 

35P.J.W. Moodie Lumber Co. v. A. W. Bannister Co., 286 Moss. 424, 190 N.E. 727 (1934). Schmid v. 
Thorsen, 89 Ore. 575, 170 Pac.930, 175 Pac.74 (1918). Gluck v. Baltimore, 81 Md. 315, 32 Atl.515 
(1895). 14 Baylor L.Rev. 232, 233 (1962). 

36 Leonord v. Autocor Sales & Service Co., 392 Ill. 182, 64 N.E.2d 477, 163 A.LR. 670 (1945). 
3 7Boord of Levee Comm'rs v. Johnson, 66 Miss. 248, 6 So. 199 (1899); Biddle v. Hussman, 23 Mo. 597 

(1856); Stein v. W.T. Grant, 269 App.Div. 909, 56 N.Y.S.2d 582 (1945); dissenting opinion, Pasadena 
v. Porter, 210 Col. 381, 257 Pac.526 (1927); 14 Boy.L.Rev. 232, 233 (1962). 
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value of the rent payable on that part during the r emaining term of the lease. If the 
tenant becomes insolvent, the l andlord is without a remedy. sa This inequitable result 
has been obviated by the enactment of statutes in several states. so These statutes usu
ally codify to a certain extent the minority rule as set out above. 

VALUATION 

The so-called "undivided fee " rule i s generallJ' used in proving the value of leased 
premises which have come under condemnation. 4 The theory behind the rule is that 
the land alone is taken and not the interests of different owners of separate estates in 
the land. The rule is well-stated in the leading case of State ex rel. McCaskill v. 
Hall:41 

When there are different interests or estates in the property, the proper course 
is to ascertain the entire compensation as though the property belonged to one 
person, and then apportion this sum among the different persons, according to 
their respective rights. The vaiue of the property cannot be enhanced by any 
distribution of the title or estate among different persons, or by any contract 
arrangements among the owners of the different interests. Whatever advantage 
is secured to one interest must be taken from another, and the sum of al I the 
parts cannot exceed the whole. 

Compensation thus is awarded for the land itself and not the separate interests therein. 42 

This technique achieves maximum simplicity and ease of application. When the award 
bas been determined, it stands in place of the land. The condemner has no further in
terest in the proceedings. 4! The landlord and tenant share in the award in proportion 
to the damage suffered by each.44 The "undivided fee " rule permits speedy condemna
tion and precision in forecasting the probable cost of acquisition.16 

A minority of the courts endorse the rule that the sum of the respective interests 
represents the "whole." This approach recognizes the fact that a leasehold estate has 
an evidentiary value. It is supposed that the sum of the parts would simply be the value 
of the respective interests, taking the leasehold itself into consideration. Under this 
view, the total award may exceed the value of the unencumbered fee.47 

38 Biddle v. Hussman, supra note 37. 
39For example, Title 19 La. Stat. Anno.-C.C., Art.2697: "If, during the lease, the thing be totally 

destroyed by an unforseen [unforeseen J event, or it be taken for a purpose of public utility, the lease 
is at an end. If it be only destroyed in part, the lessee may either demand a diminution of the price 
or a revocation of the lease. In neither case has he any claim of damages." 

401n re Mackie's Petition, 115 N.W.2d 90 (tv\ich. 1962); State ex rel. Kafka v. District Court, 128 Minn. 
432, 151 N.W. 144 (1915). 4 Nichols sl2.36(1). 

41325 Mo. 165, 28 S.W.2d 80 (1930). 
4 2City of Ashland v. Price, 318 S.W.2d 861 {Ky. 1958); Grand River Dam Authority v. Gray, 192 Okla. 

547, 138 P.2d 100 (1943); St. Louis v. Rossi, 333 Mo. 1092, 64 S.W.2d 600 {1933). People v. S.&E. 
Homebuilders,lnc., 142 Cal.App.2d 105,298 P.2d 53 {1956). 

43Grand River Dam Authority v. Gray, supra note 42. 2 Lewis on Eminent Domain (3d ed.) s716, p.1253. 
44Procedural Questions, supra, and cases cited therein . 
45An Economic Appraisal of Leasehold Valuation in Condemnation Proceedings, Boyer & Wilcox, 17 

Miami L.Rev. 245, 259 (1963). 
46Procedura I Questions, supra note 21. 
4 71bid. 
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In practical application the undivided fee rule often works to the advantage of the 
landowner.48 The rule takes into account all relevant factors contributing to the value 
of the realty. However, at the same time, it disregards many factors which tend to 
diminish the value of the property taken. For example, application of the ''highest and 
best use" rule reduces the significance of the present use being made of the land. It 
also minimizes the value-depreciating influence of burdensome restrictive covenants 
and zoning ordinances which may preclude or impede further development of the land.49 

In such cases, it usually is found that the value of the unencumbered fee will greatly 
exceed the total value of the separate interests. 

The following discussion, although primarily directed toward proving value under the 
"sum of the separate interests" rule, also has applicability to the problems which may 
be encountered in a proceeding to apportion an award between landlord and tenant, when 
such award was granted by a court using the undivided fee rule. 

Application of the sum of the separate interests rule commonly results in an award 
worth considerably less than the market value of the unencumbered fee. Of course, in 
some cases the award may exceed the value of the unencumbered fee, but this is, in 
theory, a rarity. The award is determined by ascertaining the value of the lease, as 
evidenced by what it would sell for on the open market, and then adding the value of the 
lessor's interest, similarly determined. This usually results in a relatively low total. 
Much difficulty can be encountered in proving the "fair market value" of the lease. Sales 
of leases on comparable plots of realty in the past, and new leases which have been 
negotiated on land of similar location, are a consensus of the opinions of many busi
nessmen, taking into consideration many of the inherent qualities of the land as well as 
its applicability for their special purposes. As pointed out, leasehold estates are often 
negotiated under conditions and for particular purposes, which render such leases unique 
in nature. These considerations mitigate against the use of other leaseholds as "com
parables," but there is yet another factor which must be considered. The use of com
parable leasehold estates in proving the value of the subject lease contains an under
lying assumption that the parties to the various leases involved were of equal ability 
and bargaining power in arriving at the rent agreed to be paid under each contract. Even 
though the fiction of this assumption must be admitted, this does not render the market 
value approach unsound. It is said that the fair market value of the lease is the amount 
of money which a prudent businessman would pay for the use of a particular piece of 
land. This is further refined into the traditional idea of "a willing buyer and a willing 
seller through the impartial workings of a free and competitive market." The test is 
economically sound. The assumption upon which it is based is undoubtedly true: that 
in a competitive market the true value of a piece of property can be accurately deter
mined. Whereas there may be a broad range of offers made for a particular piece of 
property, no prudent businessman will offer to pay a higher rent than the use of the 
property is actually worth.50 

The lessee is entitled to an amount of compensation which will fairly compensate him 
for his loss.61 This sum is generally said to be the fair market value of the w1expired 
term of the lease, less any rent agreed to be paid by the lessee.6a We have considered 
the various aspects of finding market value. Therefore, it seems appropriate to pass 
to a consideration of the rent agreed to be paid by the lessee. 

We must first distinguish between the terms "economic rent" and "contract rent. " 
Contract rent is the amount of rent agreed to be paid under the lease instrument. Econ-

48lbid. 
49Boyer & Wi I cox, An Economic Appraisal of Leasehold Valuation, in Condemnation Proceedings, 17 

Miami L.Rev. 245, 264, 265 (1963). 
50lbid. 
51Department of Public Works v. Bohne, 415 111. 253, 113 N.E.2d 319 (1953). 48 Marq. L.Rev. 90, 92 

(1964). 
52Commercial Delivery Service v. Medema, 7 III.App.2d 419, 129 N.E.2d 579 (1955); John Hancock 

Mut. Life Ins. Co. v. United States, 155 F.2d 977, 978 (1st Cir. 1946); United States v. Advertising 
Checking Bureau, 204 F.2d 770, 772 (7th Cir. 1953). 17 Miami L.Rev. 245,265 (1963). 
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omic rent is defined as "the annual monetary income that an unencumbered freehold can 
command in the open market at any given time for its highest and best use."63 There are 
two methods for determining the amount of economic rent that a property should com
mand. First, the market (comparison) approach can be used. Here, rental values of 
similar properties are used as a basis for determining value. Second, the so-called 
"variation of the income approach" can be used. Here the value of the fee is deter
mined and the proper capitalization rate applied to give rental value. No matter which 
of these two methods is used, it will be necessary to establish economic rent with the 
aid of expert witnesses. The market approach is the more convincing of the two methods. 
It avoids many of the problems in understanding, comprehension, and communication 
that exist under the other approach.54 

Once the economic rent has been determined, it is a relatively simple matter to de
termine the contract rent. We simply look to the lease. However, adjustments may 
be necessary to conform the subject contract rent with the contract rent on comparable 
leaseholds used to establish the subject economic rent. Where, for example, the lease 
in question requires the lessee to pay ad valorem taxes, while in the comparables, the 
lessors pay such taxes, the taxes should be added to contract rent in order to achieve 
true comparability.66 

It is the economic rent that causes one location to command a higher contract rent 
and another a lower contract rent. Of course, a tenant will wish to pay as low a con
tract rent as possible, while the landlord seeks a high contract rent. Where both par
ties to a lease have equal knowledge of the potential productivity of a lease at the time 
of its execution, the economic rent should closely approximate the contract rent. But 
circumstances change over the life of a long-term lease, and there is likely to develop 
a difference between contract rent and economic rent. If the contract rent exceeds the 
economic rent, the landlord enjoys a "bonus" value as to the lease, while it represents 
a negative value, a bad bargain and economic burden to the tenant. Conversely, if the 
economic rent exceeds the contract rent, the tenant enjoys the surplus. The party en
joying the surplus is entitled to compensation in the event of condemnation. Depending 
upon how "negative" the other party's negative value is, he may not be entitled to com
pensation. To the latter , condemnation represents an economic boon. He has been 
relieved of a bad bargain.66 

EXPERT WITNESSES 

Proving land values cannot be well-accomplished without the aid of expert testimony. 
This is especially true in the area of leaseholds, where the valuation problems are more 
complex and more familiar than those pertaining to the fee estate. 

Expert witnesses 57 may be chosen from the ranks of qualified real estate dealers and 
professional appraisers. Counsel should always exercise care in selecting such wit
nesses because their testimony will be the absolute foundation of his case. Following 
are a few suggestions dealing with preparation of expert witnesses and presentation of 
their testimony. 

Prior to trial, counsel should go over the expert's testimony with him. Counsel 
should make notes concerning the testimony and the date to be presented at trial. The 
appraiser should be cautioned that he will have to justify his opinion under strenuous 
cross-examination by the opposing counsel. The attorney should not direct the appraisal 
to be made in any particular manner. The appraiser is quite likely to resent the attor
ney's interference with the performance of his functions. Such resentment could furnish 
ammunition for the opposing counsel also! At the same time, however, the appraiser 

5 3Kuehn le, The Appraise I of Lease ho Ids, 19 Appraise I Journa I 208 (1951 ). 
54Kizer, Valuation of Leasehold Estates in Eminent Domain, 67 W.Va.L.Rev. 101, p. 104-105. 
55lbid. p. 105. 
56lbid. 
678 Am. Jur., Trials, Section 63, Expert Witnesses, p. 121. 
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should fully inform the attorney as to his methods and findings to be sure that no item 
of value has been overlooked. 

Preparation of an appraisal report containing all of the minute details of the appraisal 
is a most effective aid in presenting the expert's testimony. It should contain exact 
dimensions and descriptions of property taken, a compilation of data as to comparable 
sales, exact figures as to replacement and depreciation, etc. Such appraisal report 
serves to refresh the recollection of the appraiser during his testimony and fortifies 
him on cross-examination. 

OTHER ELEMENTS OF COMPENSATION 

Profits , Good Will, Income 

The courts have consistently refused compensation for injury to good wilJ/0 loss of 
future profits,59 loss of profits due to temporary interruption of a business, or for 
damages representing destruction of a business interest where the taking is only of the 
physical property and not of the business itself. 61 

Such losses are considered merely consequential and hence not compensable. 62 The 
general rule is not applicable where there exists a statutory right to compensation for 
loss of business profits. 63 The general rule of noncompensability rests upon the theory 
that recoverable damages must be limited to items which are reasonably ascertainable 
to a satisfactory degree of accuracy. Business profits depend to a large degree on such 
individual factors as management skills, personnel efforts, and existing and future mar
ket conditions.64 Such factors as these are m1related to the property itself. The courts 
have been quite reluctant to speculate in this area with government funds, and com
pensation has consistently been denied. However, where a lessee conducts a business 
upon property which has been condemned, some of the cases have admitted such elements 
of damage, not as independent grounds of recovery, but as evidence of the market value 
of the leasehold. 66 

Moving Costs 

The lessee ordinarily has no r ight to recover the cost of moving personal property 
from the condemned premises where there has been a total taking. 66 This general rule 
of noncompensability is usually relaxed, however, in the case of a lessee's being forced 
to move fixtures, as distinguished from personal property. When the lessee moves 
personalty, theoretically, he is not damaged since he would have to move it at the end 
of the lease anyway. 67 Where, however, the lessee is permitted by the terms of the lease 
to remove fixtures at the end of the term, he can be compensated, since the value of the 

58Henderson v. City of Lexington, 132 Ky. 390, 111 S.W. 318 (1908). 
591n re Slum Clearance, 332 Mich. 485, 52 N.W.2d 195 (1952); Cudahy Brothers Co. v. United States, 

155 F.2d 905 (J Cir. 1946). 
6 °Finley v. Board of County Comm'rs. of Oklahoma County, Okla., 291 P.2d 333 (1955); contra, Hart 

Bros. v. Dallas County, Tex., 279 S.W. 1111. 
61Finley v. Board of County Comm'rs. of Oklahoma County, supra note 60. 
62United States v. 25.4 Acres of Land, 71 F.Supp. 255 (1947), affirmed, United States v. City of New 

York, 168 F.2d 387 (2d Cir. 1948). 
63Fla. Stat., Sec. 73.071 (b): "Where less than the entire property is sought to be appropriated, ... , 

and the effect of the taking of the property involved may destroy or damage a business of more than 
five years standing, owned by the party whose lands are being so taken .•• ; any person claiming the 
right to recover such special damages shall set forth in his written defenses the nature and extent of 
such damages." 

645 Nichols, S.19.3, p.340. Hot Springs County v. Crawford, 316 S.W.2d 834 (Ark. 1958). 
654 Nichols, Sec. 13.3(3), p. 451. State v. 0.15 Acres of Land, 164 A.2d 591 (Del. 1951). 
6 6United States v. 5.42 Acres of Land, 182 F.2d 787 (3 Cir. 1950). 
674 Nichols, Section 14.2471 (2). 
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fixtures as severed will be decreased to the extent of the cost of detaching and reattach
ing them elsewhere. 68 The courts, however, favor compensation to the lessee under 
these circumstances not under a rule that permits recovery as an item of substantive 
damages, but rather it is held that the award should include such damages insofar as the 
costs of removal are considered in determining the market value of the leasehold as 
enhanced by the fixtures. 69 Rental value is determined with the fixtures attached, and 
the cost of relocation, since it diminishes the value of the fixtures, diminishes the 
1•ental value of the leasehold. 70 

Fixtures and Improvements 

Generally, there is a right to compensation for the taking or damaging of fixtures 
attached to the realty of a condemned leasehold. The right of the tenant to be compen
sated depends on the terms of the lease and the state of the law in his particular juris
diction. If the tenant has the right to remove the fixtures at the end of the term of his 
lease, he is entitled to compensation when the fixtures are taken. 71 In addition, where 
the landlord is obligated under the lease to purchase the fixtures from the tenant at the 
end of the term, the tenant is entitled to compensation. 7a There is no right of compen
sation for mere personalty , even though used in conjunction with the realty. 7s The test 
for whether a particular item is a fixture or personalty was set forth in In re Slum 
Clearance , 74 as fo llows: 

These are, first, annexation to the realty, either actual or constructive; 
second, adaptation or application to the use or purpose to wllich that part 
of the realty to which it is connected is appropriated; and third, intention 
to make the article a permanent accession to the freehold. In applying 
these tests, consideration must be given to the nature of the structure and 
the use to which it was to be put when completed. 

This doctrine is not without its limitations. In In re Acquisition of Land, 75 the same 
court (Michigan) refused to extend the rule of compensability to trade fixtures which 
had to be removed from the condemned premises. Here, the trade fixtures were pas
senger vessels, while the condemned premises was a wharf. Many of the cases permit 
compensation for the taking or damaging of trade fixtures where they satisfy the con
ventional tests for fixh ·es. 76 In d term in· ng the total award for the conde mned premises, 
fixtures will be treated as real estate, but in apportioning the award, they will be treated 
as personal pr oper ty. n The rule was stated in In the Matte r of City of New York78 as 
follows: 

To the extent that the value of the real property as a whole is enhanced 
by the fixtures annexed thereto, the value of the fixtures must be included 
in what the city pays, and the tenant is entitled to part of the award, not 

681n re Widening of Gratiot Avenue, supra note 8. 
6 9Shipley v. Pittsburgh, C. & W. R.R., 216 Pa. 512, 65 Atl. 1094 {1907); 48 Marq.L.Rev. 97 {1964). 
70ibid. 
7 14 Nichols, Section 13.15, p. 384. 
72United States v. 15.3 Acres of Land, 154 F.Supp. 770 {N.D. Pa. 1957); 48 Marq.L.Rev. 97 {1964). 
7 34 Nichols, Section 13.13, p. 380; Foster v. United States, 154 F.2d 243. 
7 4332 Mich. 485, 52 N.W.2d 195 {1952). Kizer, Valuation of Leasehold Estates in Eminent Domain, 

67 W.Va.L.Rev. 101, 113 {1965). 
7 5335 Mich. 485, 56 N.W. 375 (1953). 48 Va.L.Rev. 477 {1962). 
7 6United States v. Certain Parcels of Land, 102 F.Supp. 854 {So. D. N.Y. 1952). 
774 Nichols, Section 13.12; 67 W.Va.L.Rev. 101, 112, 113 {1965). 
78256 N.Y. 236, 176 N.E. 377 {1931). 



because the fixtures add to the value of the leaseho Id bu t because they 
belong to him and their value enters into the value of what the city has 
taken . 
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A condemnation clause is effective to deny the tenant the right to share in the award 
made for the realty taken. If a particular item is a fixture, it is a fixture because it is 
regarded as part of the realty. The tenant may not share in the compensation to the ex
tent of the value of his unexpired leasehold. He is also barred from recovering for 
fixtures, except where he has erected fixtures or structures upon the property, which 
he would have a right to remove at the end of the lease. 79 

Valuation of the fixtures or other improvements can be quite problematical. The 
general rule is that the amount of compensation is to be measured by the value of the 
land, together with the improvements and fixtures thereon, valued as a whole and not 
separately. 80 Evidence as to the separate values of particular fixtures apart from the 
value of the land or as separate items of damage is inadmissible. 81 

Option to Ren ew 

The existence of a covenant in the lease, constituting an option to renew , is admissible 
in evidence in most jurisdictions as an item tending to show the market value of the in
terests taken by eminent domain. 82 The legal effect of the existence of a right of renewal 
is to extend the remaining term of the lease. 83 Where, for example, a lease contains an 
option to renew for an additional term of fifteen years, the fifteen years will be added 
to the remainder of the lease in determining market value of the lease. An option to 
renew has no compensable value as a separate element of substantive damage. It is 
only when considered as an extension of the original lease that the option to renew has 
a compensable value to the lessee, and then only to the extent that it increases the mar
ket value of the unexpired term of the lease. 84 

Unexercised Option to Purchase 

The majority of the courts hold that an unexercised option to purchase property is a 
bare contract r ight and not an inte r est in property that gives rise to a claim for com
pensation when the property is condemned. 86 In Cornell-Andrews Smelting Co. v. Boston 
& P. R Cor p. ,86 the Massachusetts court sustained an exception to the trial court's 

794 Nichols, Section 13.12(1). Ibid. note 77. 
80lbid. 
8 1Chesapeake & O.R.R . v. Johnson, 134 W.Va. 619, 60 S.E.2d 699 (1950); 18 Am.Jur., Eminent Domain, 

Sec. 253 (1938); 67 W.Va.L.Rev. 113 (1965). 
8 2Tinnerholm v. State, 15 Misc.2d 311, 179 N.Y .S.2d 582 (1958). 48 Marq. L.Rev. 95 (1965). 
0 34 Nichols, Section 12.42(1), p. 299; Department of Public Works & Buildings v. Bohne, 415111. 253, 

113 N.E.2d 319 (1953); In the Matter of City of New York, 1959 Misc.2d 887 (1st Dept. 1939); Hercey 
v. Board of Freeholders, 99 N.J.Eq. 525, 133 Atl. 872 (Ch. 1926); State v. Parkley. 295 S.W.2d 457 
(Tex. Civ. App. 1956); 48 Va.L.Rev. 477 (1962). But, where the option is exercisable only by mutual 
consent of lessor and lessee, the option was not a I lowed to extend the term in Pause v. City of Alabama, 
98 Ga. 92, 26 N.W. 489 (1896). See 9 Kan.L.Rev. 399,410,411 (1961) for the difficult problems 
posed by the customarily renewed lease and legal unenforceable understanding of land lord and tenant 
that the lease will be renewed, The valuation of an option to renew must take into consideration an 
unexercised right of cance II at ion belonging to the landlord, In the Matter of City of New York, supra. 

8448 Mar.L.Rev. 95 (1964). 67 W.Va.L.Rev. 101, 113 (1965). 
8 5 85 A.L.R.2d 588; Cravero v. Floria State Turnpike Authority, 91 So.2d 312 (Fla. 1956); Phillips 

Petroleum Co. v. Omaha, 171 Neb. 457, 106 N .W.2d 727, 85 A.L.R.2d 570. 
B 62Q9Mass. 298, 95 N.E. 887 (1911). 
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refusal to rule that the value of the lessee's option to purchase the premises at the end 
of the term could neither enhance nor diminish the lessee's claim. It was held that the 
option was not part of the lessee's estate in the land, but was a mere right of contract; 
and that therefore the lessee was not e ntitled to have the value of his estate in the land 
increased by the value of the option. There have been a few cases, however, which 
have given compensation for the value of the option.87 The value of the option is said 
to be the difference between the condemnation award and the price stated in the option. 
Two New York cases give a most interesting light to this problem. In the case of In re 
Waterfront in Tompkinsville, 88 the court said: 

But the tenant hod, under the option, the right to purchase the property 
at a certain time and at a certain price, irrespective of the termination of 
the lease. This option, however, was, by condemnation, acquired by the 
city, and the tenant's rights thereunder vested in the c ity. Had the tenant 
exercised its option before condemnation, it wou Id hove become a vendee 
under an axecutory contract of sale. It would hove then he ld the equ itable 
tit le and estate in the property. That it did not become such on equitab le 
owner was because the condemnation proceeding prevented it from exercis
ing such option during Its life . After the condemnation proceeding, it could 
not hove given any notice or mode any tender provided for in the option 
clause, because the righ ts thereunder had vested in the c ity. In other words, 
these rights were taken away by the city in the condemnation, and the award 
made shows that they were valuable. 

This reasoning was disapproved in In re Waterfront on Upper New York, 89 wherein the 
court said: 

Such a thing cannot be; it is not only unreasonable, but not within the 
terms and conditions of the lease itself. That provides that in the event 
that the City of New York takes the premises under the right of eminent 
domain, the lease shat I cease and come to on end. This terminates the 
option as we 11 as the lease. If the tenant had an option to renew the lease 
instead of to purchase, this certainly would terminate under this clause. 
Why should not the option to buy terminate as well as the option to extend 
the term. 

The courts are in general agreement that an option to purchase which has not ripened 
into a mutually binding contract by its exercise prior to condemnation is not such an 
interest in land as to entitle the optionee to share in the award.90 

CONCLUSION 

Condemnation of leasehold estates involves a whole range of problems not present 
in condemnation of properties wherein ownership is unencumbered. The various states 
seem to have reached different solutions to many of these problems, each state claim
ing to have given just compensation. It seems that just compensation is a variable con
cept. In some situations, immediate equities take precedence over logic and reason in 
arriving at just compensation. This is particularly true as to those states which deny 

871n re Waterfront, 219 App.Div. 387,220 N.Y.S. 23, 26, 27 (1927). 
88lbid. 
8 9246 N.Y. 1, 157 N.E. 911, 927 (1927). 
so a5 A.L.R.2d 588. 
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consideration of benefits as an offset to the landowner's damages. Hopefully, in most 
applications, reason and logic and immediate equities coincide with a finding of just 
compensation. But there are areas in the law of eminent domain wherein reason and 
logic have overtaken immediate equities and have produced rules of law with rather 
transparent claims to just compensation. This is especially true in the case of busi
ness profits. Where the owner of a condemned business property is denied compensa
tion for lost profits, occasioned by the condemnation, no one possibly could argue that 
he has been made whole for his loss. Yet, reason and logic demand a rule of noncom
pensability. Just compensation apparently involves a balancing of reason and equity as 
regards the relative rights of the landowner and the public. Insofar as compensability 
of particular items in leasehold condemnations is concerned, different states have placed 
different emphases on principles of reason or equity, and in so doing they have arrived 
at different balances of the two concepts. Hence, rules of just compensation differ. The 
courts have been most reluctant in allowing the "deep pocket" theory to seep into the 
law of eminent domain, although juries have not shown the same reluctance. The right 
to jury trial in eminent domain cases is perhaps the most significant and effective 
method of insuring the precedence of immediate equities over cold logic and reason in 
finalizing U1.e rights of the parties. Of course, the jury cannot stray far outside the 
bounds of logic and reason in applying a layman's sense of justice to a particular rule 
of compensability or noncompensability. Nevertheless, in actual experience, the jury 
has been able to rectify inequitable results of strict applications of rules of noncom -
pensability, not meeting the expectations of the "lay-legal" conscience. Yet, the ques
tion remains as to whether this is fair to the condemning public. Just compensation is 
not a one-sided term. It is a relative concept, demanding consideration of both sides 
of the case. Hopefully, a jury's verdict will lie somewhere in the gray area between 
the layman's conscience and the legally defined rights of the public. Perhaps this is 
the best definition of just compensation. 




