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•THE doctrine enunciated in New Jersey by State v. Gallant1 cannot be fully understood 
removed from context. Prior to Gallant, New Jersey had recognized, in condemnation 
cases, the same rules which applied generally in landlord-tenant law regarding which 
items were part of the realty and which retained their character as personalty. Thus, 
the condemnor which could acquire only realty, was under a duty to compensate only 
for real property taken, 2 and not for personalty. The result was that, generally, the 
same piece of equipment was treated by the courts as either real or personal property, 
depending on the circumstances surrounding its annexation, and not dependent on whether 
the case arose between landlord and tenant or between condemnor and condemnee. 

The Appellate Division, in State v. Gallant stated that even if the equipment there at 
issue was held to be a fixture, it might yet be noncompensable because it was remova
ble. The New Jersey Supreme Court in the same case, however, reversed the Appellate 
Division and formally disapproved the existing New Jersey Law and Proceeded to create 
a standardfor eminent domain actions totally divorced from the law in other contexts. 

Gallant involved a dozen looms installed in a fabric weaving plant in Paterson, N. J. 
The looms had been operating at the site of the taking from 1917 until 1961 when the 
State acquired the' site in connection with the construction of Interstate 80. One of the 
looms was 9 ft long, seven were 15 ft long and four were 18 ft long. Their average 
weight was 8,000 pounds. With the exception of one self-powered loom they were at
tached to a central power unit by a shaft and belt system. They were bolted to the 
floor with 3-in. lag screws. Removal of the looms, however, presented a serious 
problem in that the weight and length of the looms dictated that they be dismantled and 
reassembled at the new location, because of the stresses occasioned by removal. 
Furthermore, the looms had, over a period of years, "worn together," and once re
moved would have to be reassembled in order to insure that each part would be in the 
same position, relative to the other parts. 

For purposes of the appeal, the court accepted testimony that the total value of the 
looms where located was $52,000 and that the cost of moving would be $39,600 for dis
mantling and reassembling, plus transportation costs. The court did not indicate how 
these figures were computed nor did it indicate whether the value in place was as an 
enhancement to the value of the realty, or as a separate item. The State argued that, 
pursuant to long settled rules regarding fixtures, that the looms were not part of the 
realty but were in fact personal property and thus not compensable. 

The Supreme Court did not deem it necessary to consider the question of whether 
the looms in this matter were personal or real property, saying: ". . . compensability 
for the looms is not dependent upon a determination of whether they would be regarded 
as fixtures in other contexts." (42 N. J. at p. 586.) The court then, having departed 
from the line of cases defining realty and personalty, created a new test for compensa
bility of equipment and machinery: "Where, therefore, a building and industrial ma
chinery housed therein constitute a functional unit, and the difference between the value 
of the building with such articles and without them, is substantial, compensation for the 
taking should reflect that enhanced value." 

1State v. Gallant, 42 N.J. 583 (1964). 
2American Salvage Company v. Housing Authority of Newark, 14 N.J. 271 (1954). 
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The question of valuation of personal property becomes important, under a literal 
reading of the court's opinion, at two stages. First, to determine if there is a "substan
tial" increment in value to the realty, as part of the threshold question of compensabili
ty. Second to determine the quantum of compensation if the initial question has been 
affirmatively answered. 

By departing from the traditional concepts of real and personal property and by cre
ating an entirely new category of property which is compensable regardless of its 
character, the courts appear to have done two things: (a) they have expanded the con
cept of just compensation, and even the concept of what constitutes a taking, and (b) by 
requiring compensation for items not previously considered compensable, have chal
lenged the basic principles of appraisal, which may or may not be applicable to this 
newly created category of things to be appraised. 

The concept of just compensation has been subliminally expanded by the New Jersey 
court to become a comprehensive rather than definitional idea. Until this case, fair 
market value of real estate taken has been considered the judicially acceptable counter
part of the constitutional mandate for just compensation. It had been recognized that 
public improvements might necessarily be the proximate cause of loss to certain mem
bers of the community for which such members would not be made entirely whole. 3 

Until Gallant, the types of loss thus characterized as noncompensable included loss of 
profits, good will, circuity of access, moving expenses, as well as personal property 
not affixed to the freehold. The concept of fair market value carved out the area of 
loss for which the condemnor would indemnify, and corollarily excluded those items of 
loss which did not fall within the ambit of fair market value. The judicial, and probably 
societal, reasoning was that non-fair market value areas of loss were speculative, not 
capable of measurement, largely transferable to new business locations, or not often 
of very great significance. The disadvantages to society as a whole of allowing com
pensation in these areas was greater than the advantages to the condemnees in per
mitting them. 

The court in Gallant, however, reasoned that the concept of fair market value was, 
with a little stretching, expanding to include at least some measure of compensation 
for losses which are reflected, the court thought, in the fair market value of the property 
taken. Implicit in the court's thinking was the kind of reasoning expressed in the com
ment in the Yale Law Journal, 4 which the court cited throughout the opinion. The au
thor of this article took as his thesis that the quantitative increase in condemnation 
activity, activated by major injections of Federal funds for urban renewal and highway 
purposes, should effect a corresponding qualitative change in the internal workings of 
the condemnation process. He states that the large scale acquisition of properties by 
the public has vastly complicated the removal and relocation of businesses formerly 
located within the taking area. Therefore, he reasons, the rationale of the earlier doc
trines has, in large part, ceased to exist. Profit losses, good will loss, and moving 
and relocation costs are no longer insubstantial. Therefore, he argues, the business
men who are compelled to move from areas where they have established trade are only 
partially compensated by receipt of moneys representing the value of the real estate 
taken. He contends that full compensation demands that the concept of fair market 
value be used as the starting point only and that additions thereto be made for a variety 
of items heretofore considered noncompensable. 

In this respect the New Jersey Supreme Court's decision in Gallant goes beyond the 
mere determination of whether a particular set of looms in a particular factory should 
be paid for by the condemnor. Gallant may have become an opening in our basic under
standings within the condemnation structure. It challenges the fundamental assumption 
that just compensation and fair market value are not only interrelated ideas, but that 
they are identical. Once this assumption of identity has been challenged, how long will 
it survive? 

3See, e.g., Beseman v. Pennsylvania Railroad Co., 52 N.J.L. 235, (Sup. Ct. 1888), aff'd o.b. 58 
N.J.L. 221 (E&A ·1889). 

467 Yale L.J. 61 (1957). 
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Gallant was followed, in our state by a trial court decision in a later case (Port of 
New York Authority v. Copper Pigment & Chemical Work, Inc., unreported) in which 
the principle enunciated in Gallant was given a novel turn. In a lengthy opinion by the 
trial judge, sitting as the trier of fact, the court found to be compensable certain ma
chinery and equipment "fastened to deep concrete bases, connected by numerous pipe 
lines and electric wiring to other equipment and to the structures on the land." The 
peculiar nature of the dye and pigment business is such that among the most valuable 
assets of the condemnee were the patents and special processes used in the manufacture 
of its product. The court found, as a matter of fact, that the patents and processes were 
so integral to the operation of the business that "there is no market value for such a 
plant as this without a sale of the secret processes for which constructed and the good 
will of the business. It is therefore only possible to arrive at a valuation on the basis 
of reproduction costs. " [Emphasis added. ] 

Thus, while recognizing that the machinery and equipment, as a market item, will 
be of little value, the court goes on to apply the real estate condemnation principle of 
reproduction cost to arrive at a value for this equipment, which value was then added 
to the real estate valuation-this, despite the fact that Gallant specifically turned on 
the determination that compensation should reflect the enhanced value of real estate by 
reason of the presence thereon of certain classes of personal property. 

The Copper Pigment case thus extended, and perhaps clarified, the doctrine of 
Gallant. At the same time, it obscured many of the practical necessities of acquiring 
property for public use. If Gallant is a move toward total indemnification of the con
demnee for all loss occasioned by the condemnation, then it is only logical that the court 
should use any approach at hand to achieve this objective. The more fundamental 
questions, however, remain unanswered: Is total indemnification a proper objective, 
and are the courts the proper or even the most efficient organs of government to ac
complish this end? If there are legitimate and reasoned arguments for answering 
either of these questions in the negative, however, then the doctrine of Gallant and 
cases like Gallant should be reassessed. 

I also suggest that the Gallant doctrine, in addition to its impact on the traditional 
conception of just compensation, may prove to have a more immediate impact on another 
concept in eminent domain, the taking. What constitutes a taking has become, in New 
Jersey, a particularly sensitive question. A recent Supreme Court of New Jersey 
opinion effectively postponed decision on this point for at least two years. In that case 
The Board of Education of Morristown5 commenced an inverse condemnation action on 
the theory that the State would deprive it of the beneficial use of its property, by building 
a highway so close to an elementary school that it would make continued use of the 
property for school purposes difficult or impossible. It was claimed that in this in
stance that the State would take the property, in the constitutional sense requiring just 
compensation, even though it would not physically appropriate one inch of its land, and 
would acquire no easement or other right or interest therein. 

The New Jersey Supreme Court held that the action to compel condemnation was 
premature because the road had not yet been constructed, and it would therefore be 
impossible to determine the effect which the road would have when complet€d. The 
court specifically reserved decision on the central question of whether, if a total or 
substantial deprivation of beneficial use exists, such deprivation would, in fact, consti
tute a taking in the constitutional sense. New Jersey's constitution does not provide for 
compensation for "damage. " 

The State had argued before the Court that the word "take" in the New Jersey Consti
tution does not mean the same as "damage" or "deprive. " The concept of taking in
volves not only the deprivation of rights in realty, but the corrollary acquisition of 
those rights by the taking authority. 

The rationale and assumptions of Gallant, however, run directly counter to the 
State's understanding of what is implied by the word "taking." In Gallant, as in other 
constructive annexation cases, the condemnor is only empowered to take real estate. 

5Board of Education of Morfistown v, Palmer, 46 N,J, 522 (1966), 
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When the court flatly states that the condemnor will be required to make compensation 
for an item regardless of whether that item is classed as real or personal property in 
other contexts, it would seem to be saying that it makes no difference what the con
demnor acquires, but that full focus will be on what the condemnee loses. 

Besides expanding fundamental legal concepts, the Gallant doctrine will pose some 
rather puzzling problems in its practical application: By creating a new category of 
items which whether considered to be real or personal property are nonetheless com
pensable in condemnation, the courts have invited appraisal problems of a new order. 

It will be likely that the courts will continue to encounter circumstances comparable 
to those in the Copper Pigment case, where market data sufficient to form a sound 
appraisal estimate cannot be found, and perhaps do not exist. The courts, drawing on 
past precedents in the real estate condemnation context, will probably continue to apply 
reproduction cost less depreciation to compensable personalty. The familiarity which 
the courts have with this approach should not mislead them into believing that it will 
be equally applicable to every personal property appraisal situation. Even in the real 
estate appraisal context the reproduction less depreciation method is generally recog
nized as a means for setting the upper limit of value. There is no reason to suppose 
that, even where appropriate, this approach will yield a more accurate result in the 
field of personal property evaluation. 

The starting point of arriving at a reproduction cost is not uncomplicated. In many 
instances constant improvement of techniques makes the cost of a machine less today 
than when purchased; in other cases replacement machinery has a greater efficiency 
or capacity than the machinery to be evaluated. Cost new is obviously a fallacious 
criterion for a variety of reasons. Furthermore, the characteristics of industrial ma
chinery and equipment are such that they are more typically subject to obsolescence 
than realty, and the obsolescence is often of a totally different and novel nature. Techno
logical advances, for example, daily render obsolete equipment which is apparently new 
and modern. 

Even the relatively standard forms of depreciation may have no relevance, and 
where relevant may be difficult to apply. Expected life, for example, may be of no 
concern where machinery is habitually replaced periodically within the industry. In 
some instances, machinery and equipment will have a longer life expectancy than the 
buildings which house them. If enhancement in value to the realty is the standard, 
what depreciation factor should be used? In those cases where the taken equipment is 
obsolete by virtue of technological advances, what factor for physical depreciation 
should be used? 

I mean only to suggest some of the questions which the court's new look at just 
compensation will generate. They are not, of course, insoluble, but solution will not 
be easy. In the long run, however, the greatest problems created by these decisions 
and by the judicial feelings which underlie them, may be the continued enlargement by 
the courts of those areas of loss for which government will be liable in condemnation. 
If such an enlargement is necessary or proper it is suggested that thought be given 
to legislative rather than to judicial implementation. It has not been the purpose of 
this paper to support the theories of expanded compensation, but rather to question 
whether we are not at a crossroad in the evolution of our eminent domain doctrine. 




