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•COURTS and text writers, when considering the question of damages to a landowner's 
remaining land-the so-called "larger tract" concept-have generally set up three 
criteria for use in determining whether certain parcels of land constitute a "larger 
tract" or/are simply separate parcels of land in one ownership. These criteria are 
(a) unit of ownership; (b) unity of use; and (c) contiguity. While helpful, these criteria 
oversimplify the problem somewhat, and may have, to some degree, engendered con
fusion in handling the larger tract concept. A more detailed set of criteria might, in 
some measure, remove the major part of this confusion, and the following framework 
for analysis of the valuation problem where partial takings occur through condemnation: 

1. Unity of ownership: (a) as to the owners of the fee estates, and (b) as to the 
owners, if any, of lesser included estates. 

2. Unity of use-disunity of use: (a) as to the owners of the fee estate, and (b) as 
to the owners, if any, of the lesser included estates. 

3. Unity of Estates: (a) as to the owners of the fee estate, and (b) as to the owners, 
if any, of the lesser included estates. 

Unity of use and contiguity do not have the same meaning in this context, for physi
cally noncontiguous tracts may be constructively contiguous due to the relation which 
the usage of the two tracts have to each other. On the other hand, a single physical tract 
may be considered to contain two separate tracts for assessing damages because of two 
distinct and separate uses. Contiguity has, therefore, been discarded as a criterion in 
the discussion which follows. 

Unity of ownership and unity of estates also have an interlocking relationship. For 
example, if A owns one tract and B owns another which he leases to A, there is a dis
unity of ownership and disunity of estates, depending on whether the fee or the lease
hold estate is used as the criterion. If, therefore, unity of estate is substituted for 
contiguity in applying the criteria to determine what constitutes the larger estate, 
much of the travail which has hampered the solution of this problem may be obviated. 
Viewed in its true perspective, contiguity, in nearly all instances, is little more than 
a derivative of unity of use, and not in itself a separate factor. Retention of contiguity 
as a criterion merely beclouds the issue. This point may be illustrated as follows: 

Example 1: Suppose two separate but adjacent tracts of land are acquired from dif
ferent owners at different times by a third owner. Unity of ownership and contiguity 
are both clearly present, and the question of whether or not the two tracts constitute 
one larger tract can only be determined on the basis of unity of use. If both tracts are 
used together for the purpose of a single enterprise with such inseparability of use as 
to make the taking of all or part of one tract harmful to the other tract, then, clearly, 
the two tracts constitute a single larger tract. 

Example 2: On the other hand, suppose that each tract is used for completely diver
gent uses or business-a garage on one tract and a farming operation on the other. The 
unity of ownership and contiguity still remain as in Example 1 but there is absolute 
lack of unity of use. Under these circumstances, each tract is the larger tract. 

If a situation is assumed in which all elements of the foregoing examples are the 
same except that the two tracts are separate and noncontiguous, the lands in Example 1 
above have unity of use without contiguity, and the taking of all or part of either sep-
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arate tract damages the other. Here both of the separate tracts should be considered 
as constituting the one larger tract. Applied to Example 2, however, the opposite re
sult occurs. Since the two separate, noncontiguous tracts are used for completely di
vergent purposes, the taking or damaging of all or part of one tract does no injury to 
the other tract, and each separate tract constitutes a separate larger tract. 

The foregoing examples demonstrate that contiguity is not an essential element or 
criterion for determining the larger tract. Unity of use can either divide one tract 
into two larger tracts, or combine two separate tracts into one; contiguity or the lack 
thereof plays no decisive role in solving the problem. At best contiguity is an evident
iary factor. 

A few courts have timidly begun to move toward this proposed reduction of criteria 
by suggesting that separate tracts with unified use have "constructive contiguity. " Still 
fewer have stated that contiguity is an evidentiary rather than an operative fact, and 
therefore not a controlling criterion. For example, in Baetjer v. United States, the 
court said: 

Integrated use, not physical contiguity, therefore, is the test. Physical 
contiguity is important, however, in that it frequently has great bearing on 
the question of unity of use. Tracts physically separated from one another 
frequently, but, we cannot say a I ways, are not and cannot be operated as 
a unit, and the greater the distance between them the less is the passibi lity 
of unitary operation, but separation sti II remains an evidentiary, not an 
operative fact, that is, a subsidiary fact bearing upon but not necessarily 
determinative of the ultimate fact upon the answer to which the question 
at issue hinges. [Emphasis added.]1 

If this proposal is adopted, a further bothersome problem is virtually eliminated. 
In considering the separate tract problem, many courts have spent considerable time 
on the separative element. Some have held that if the different tracts are separated 
from the fee ownership, the decision goes one way, and if the tracts are separated by 
a public or private easement or natural divider, the decision goes in another direction. 
There appears to be no good reason for such finite distinctions, and by concentrating 
on the three criteria proposed above, all these court-made difficulties and distinctions 
disappear. Thus, the rule could easily be stated as follows: If there is unity of owner-
ship and inseparable unity of use, separate tracts are to be considered as one. On the 
other hand, where portions of a single tract are subject to uses which are separate and 
distinct, with no real integrated unity of use, the land must be considered as separate 
tracts for valuation purposes. 

Two situations would still present some difficulty, namely: where a single tract 
is rented to a number of different tenants-as in the case of a shopping center-and 
where the land is vacant or unused, and thus its usage cannot be established. In the 
case of the shopping center, the fact that the tenants or lessees only rent a portion of 
the structural imJ,Jroveroents on the land, and have a sort of joint or common interests 
in the remaining {parking) area would seem to indicate that the shopping center was in 
fact one tract. Here contiguity might well play an important evidentiary role. In the 
case of the undeveloped tract or tracts, there is no combining usage, and the tracts 
must remain separate. Or, if only one tract is involved, the tract could not be sub
divided for purposes of valuation. 

It is possible, also, to visualize a problem arising where various tracts are pur
chased for the clear purpose of assembling plottage, on which all existing improvements 
will eventually be demolished, so that a new integrated single usage may be developed. 
What would happen if condemnation of a portion of this tract (or all the assembled 
plottage) intervenes before the developer's intent can be effectuated ?2 Barnes v. State 

1 143 F.2d 391 (Puerto Rico, 1944), cert. den. 323 U.S. 772. 
2 Delay could result from a variety of circumstances; for example, title problems, financing negotiations, 
probate and estate delays, or existence of long or short term leases on some of the desired properity. 



Highway Commission, which will be discus
sed in some detail later, comes close to 
this situation, except that no improvements 
existed on the several tracts. Straight for
ward application of the larger tract criteria 
would clearly require holding that each par
cel was a separate tract, although, in un
usual circumstances, other evidentiary ele
ments might temper this result. For ex
ample, does the avowed intention of the 
landowner fit into his general pattern of 
operations? (Is his primary business the 
building of shopping centers?) Or, how far 
have the landowner's plans progressed as 
evidenced by ante litem motam evidence
blue prints, advertising, statements at 
stockholders' meetings, requested zoning 
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changes, and the like. Unsupported oral evidence by an owner as to his itentions should 
be treated with skepticism. Contiguity might in this case also be entitled to weight, 
for, if one or more plots in the area have not yet been acquired, it might well be that 
the plottage could not ever be assembled and the entire plan could be frustrated by an 
adamant landowner. 

In the outline of proposed criteria set forth above, a careful distinction was made 
between the owner or owners of the fee estate and the owner or owners of lesser in
cluded estates. For purposes of this discussion lesser included estates will generally 
be considered as, and limited to, leasehold interests. This limitation is based on 
several reasons: 

1. A leasehold is probably the most commonly found and used lesser estate, and 
what law exists on this subject involves leases. In the southwestern United States, 
because of the vast areas of state and federally owned land-generally leased for graz
ing purposes-this is certainly the case. 

2. The rules or rationale applicable to leaseholds are, in all important respects, 
equally applicable to other types of lesser interests. 

3. A proper handling of the larger tract concept requires that it first be explored 
and limited by the assumption that only fee estates are involved. 

This is the simplest aspect of the problem, and once the rules relating to fee estates 
are derived with reasonable clarity and certainty, the process can be repeated in cases 
with mixed estates-fee estates and leaseholds. 

FEE ESTATES 

At the outset, it may be helpful to illustrate the larger tract concept by means of 
diagrams of typical situations in which the problem of larger tract determination arises. 

In Figure 1, the tract is divided into two parcels of land. Parcel A-1 is owned by 
A, and Parcel A-2 is owned by B. The taking by condemnation is from Parcel A-2 
only. Owners A and B have no legal interest in each other's parcels, and are strangers 
to each other. No connective use or joint use of the parcels exists. 

The second tract (Fig. 1) is also divided into two parcels. Owner A owns Parcel A-3; 
owner B owns Parcel A-4. In this case the taking is from both parcels. In other re
spects the circumstances are similar to the first example, that is, the landowners have 
no legal interest in each other's parcels, and there is no joint or connective usage of 
the two parcels. 

Based on these circumstances, the query may be made: Can Parcels A-1 and A-2, 
or Parcels A-3 and A-4 be combir.ed into a single larger tract for the purpose of 
assessing damages in the event of a partial taking? Aside from the mere physical 
contiguity and a taking from both parcels, there is nothing which would justify the 
combining of either of these pairs of parcels into a single larger tract. If these par-
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eels could be combined, then the entire 
area, be it a city, county, state or nation, 
would always be the larger tract, and the 
larger tract doctrine would be reduced to 
an absurdity. Although there is physical 
contiguity in the case of the parcels in both 
tracts, there is no unity of ownership or 
unity of use. In order to allow combination 
into a larger tract, both of these factors 
(unity of ownership and unity of use) must 
be present, and the lack of either is fatal 
notwithstanding the presence of contiguity 
of the parcels. 3 

In the circumstances which were assumed for Tracts A-A and A-B, there was no 
joint or connective usage of the parcels. In one instance, where either A or B was 
adversely using or occupying the other's parcel, there could be a possible, although 
remote, chance of a connective or joint use. Until such use had ripened into a prescrip
tively acquired right, the user would, however, be at sufferance, and the person assert
ing it would be a trespasser. Since trespassers have no standing in an eminent domain 
proceeding, such used could hardly satisfy the requirement of unity of use. 4 

It is possible, however, to inject the factor of connective use into the problem by 
two small changes in the facts. If it is assumed that landowners A and B are not 
strangers, but are related (either by family or business ties), and if it is further as
sumed that these owners actually conduct their business relating to their parcels in a 
close and coordinated manner, the possibility of determining that a larger tract may 
be created from a combination of two parcels is not nearly so remote as in the case of 
the trespasser. 

Figure 2 introduces the factor of physical obstructions to joint or connective use. 
Here Parcels B-1 and B-2 are both owned by A, but they are physically separated by 
a divider. Such a divider may be of several sorts, and either man-made or natural. 
Man-made dividers might include railroad or other rights-of-way, streets, highways 
or alleys, canals or ditches, political boundaries, or other fee estate landholdings. 
Natural dividers include terrain features (mountains, canyons, arroyas), water courses 
or bodies of water (lakes, bays), or simply the matter of distance. As to the tracts 
in Figure 2, the question is whether Parcels B-1 and B-2 can be combined into a single 
larger tract for the purpose of assessing damages for a partial taking. 

In this instance, the unity of ownership is present, therefore success in combining 
the two parcels into one larger tract depends on: (a) whether the unity of use is suf
ficient to make these apparently separate parcels constructively contiguous and uni
fied; (b) whether there is actual physical contiguity based on ownership of the underlying 
fee of the separator strip, or whether the separator is naturally or artificially created; 
and (c) whether the lack of use (non-use) of any of the land in question is a controlling 
factor. Decisions in cases involving separated parcels of land merely point up dif
fering results without clarifying any rule or rationale. 5 However, a close examination 
of the circumstances of the cases indicates that if contiguity is disregarded a pattern 
of results controlled by the factors of unity of use and unity of ownership can readily 
be seen. 

Figure 3 illustrates the problem of "paper subdivision. " Parcel C -1 is entirely 
owned by A, who has caused it to be surveyed for subdivision into blocks and lots. 
However, no subdivision plat has been recorded, and no lots have been sold, so, 
presumably, A may cancel his plan and withdraw his offer to dedicate streets. Under 
these circumstances, the proposal of a partial taking through condemnation presents 

3 See: Sharp v. United States, 191 U.S. 341, (1903); Kennedy v. State Highway Department, 132 
S.E.2d 135 (Ga. App., 1963); Duggan v. State, 242 N.W. 98 (Iowa, 1932). 

4 San Benito County v. Copper Mountain Mining Co., 45 P.2d 428 (Cal. App., 1935). 
5Annotation in 6 A.L.R2d 1219-1226 contains cases involving various separative factors, including 

waterways and watercourses, highways, rai !roads, fee lands of third parties. 
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A with the question of whether to treat the entire Parcel C-1 as the larger tract, or 
each individual surveyed lot as a separate larger tract. 
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The results in this set of circumstances may be compared with those in the case of 
Parcel C-2, where A owns the entire tract, and has not only subdivided it, but also sold 
off lots in one of the blocks to several owners. In the event that a partial taking of Par
cel C-2 removes one lot from each of the three platted blocks in the subdivided portion, 
what part of the parcel is to be regarded as the larger tract? For a taking of Lot 1 in 
Block 4, there is no difficulty; the lot itself is the larger tract. However, in Blocks 5 
and 6, the problem for A is whether his larger tract includes Blocks 5 and 6 or the 
entire parcel of partly subdivided, partly unsubdivided land. Understandably, this is 
a situation in which the facts play a decisive role, and evidence of how far the owner, 
A, has gone in actually developing separate uses for the subdivided and unsubdivided 
portions of his land holds the key to the valuation problem. 6 

UNITY OF FEE OWNERSHIP 

One of the earliest discussions of the effects of unity of ownership on the valuation 
problem in eminent domain occur red in the Illinois supreme court's decision in Conness 
v. Indiana Railroad Co., in 1901. 7 Here John Conness owned one parcel of land in fee 
with his brother, and another parcel in his own name, subject to a life estate held by 
his mother. Each parcel consisted of a quarter-section of land, and the two parcels 
had been farmed as a single unit for a number of years. All the farm improvements 
were located on the tract owned by John Conness subject to his mother's life estate. 
When the condemnation in the case occurred, it involved taking part of John Conness' 
parcel, and the question of determining the larger tract was raised not only by the 
unity of usage, but also the fact that John Conness' brother claimed an oral lease in 
this parcel from his mother subject to her life estate. 

In discussing the application of the larger tract doctrine, the Illinois court said: 

A special complaint is made, however, of [the] instructions ••. upon the ground that they told 
the jury that, in fixing the compensation to be paid, they must not take into account the fact 
that the right of way divided the two interests of the appellant in the two quarters, but must 
consider each interest separately and as if standing alone, or as if the other of the two in
terests belonged to an entire stranger. There was no error in this . In the view that we en
tertain and have expressed above,-that the inte rests of appellant , as shown by the evidence, 
were so distinct and so unlike in character that they cannot be said to have anything in com
mon, then those instructions were in keeping with that view, and were right. [Emphasis 
added.]8 

6 lbid., at 1197. 
7 62 N.E. 221. 
8 Ibid., at 223. 
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A decade later, the Indiana court held to essentially the same view in Glendenning 
v. Stahley9

, as follows: 

Appel )ant •• • Glendenning owns an 80 acre tract of land lying immediately north of the pro
posed rood, and the 20 acres lying directly south of the same, and south of the road, is 
owned by Glendenning and his wife as tenants by entirety. Appellants sought to show the 
market va Jue of the 20 acres considered in connection with and as part of the 80 acre 
tract as now used and farmed, and also considered, in the same was, what its va Jue wou Id 
be with the highway established. The court excluded the offered testimony. It is sett led 
tha t in determini ng the amount of special benefits or domoges sustained b any one pro
prietor, a I land e onging to im lying in a conti guous dy, and used toge t e r or a 
common purpose, wi II be considered as one tract or fo rm, without regard to govern-
mental subdivis ion .... This pri nciple cannot be extended to cover land owned by dif
fe rent proprietors, a I though contiguous a nd used under one management and for a common 
purpose. Claims fo r damages in proceedings of this character are personal, and must be 
asserted in the name of the actual owners of the lands affected. One person may not 
recover damages sustained by another, and manifestly special damages suffered by one 
proprietor could not be compensated by benefits accruing to another. The court did not 
err in sustaining oppe I lees' objections to the questions propounded. 10 

Both these Illinois and Indiana decisions were available to the Tennessee court in 
1916 when it decided Tillman v. Lewisburg & Northern Railroad Co. 11 There, plaintiff 
and her husband owned a 105-acre tract as tenants by the entirety, and plaintiff later 
became the owner "to her sole and separate use" of a 25-acre tract separated from the 
105-acre tract by a public turnpike . The residence of the plaintiff was located on the 
smaller tract, and the two tracts were operated together as a farm. The water supply 
for the residence and the other farm improvements were all located on the 105-acre 
tract. The railroad's condemnation took part of the 105-acre tract, but in accepting 
compensation for the taking, plaintiff reserved the right to claim damages for incidental 
injury to the 25-acre tract. When suit was commenced later for this purpose, the 
Tennessee supreme court sustained the railroad's demurrer, noting that there were 
few authorities on the point, but citing the Conness and Glendenning decisions and con
cluding that where the two tracts were held by different persons under different titles 
they must be considered as separate for valuation purposes. In two of the above cases 
the different owners were married couples. The same results, however, were a~plied 
by the Icv,a court ,vhere a brother and sister jointly o,vned the lands in question. 1 

Whereas most of the law of the 19th and early 20th centuries on this point was made 
in cases involving railroad condemnations, the enlarged program of highway construc
tion in the 1950's and 1960's led to a series of cases in which roadbuilding agencies' 
land acquisition was the setting for determining the larger tract question. In most of 
these cases, the earlier precedents of the railroad era were followed. Thus in 1963, 
the Iowa court considered the question of valuation where three lots were taken in their 
entirety.13 One of the three was owned jointly by a husband and wife; the remaining two 
were owned by the husband individually and used in his auto repair business. The 
jointly owned lot was separated from the other two by an alley, but testimony was of
fered that it was used in conjunction with the others. On appeal the admission of this 
testimony was upheld, but the court made it plain that it could only be used to show the 
reasonable market value of the jointly owned lot, and not to permit damages to be as-

9 91 N.E. 234 {Ind., 1910). 
10 Ibid., at 238. 
11 182 S.W. 597 (Tenn., 1916). 
laDuggon v. State, 242 N.W. 98 Qowa, 1932). 
1 3 Crist v. Iowa State Highway Commiss ion, l23 N .W.2d 424 Qowa, l963). 
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sessed for the lots owned by the husband individually . Highest and best use rather than 
unity of use, therefore, was the determining factor. 14 

In Washington, the state supreme court considered the case of three tracts owned by 
members of the same family, and farmed as a unit with profits divided among the three 
owners under an alleged oral trust. 15 Striking out the trust under the Statute of Fr auds, 
the court declared that the fact that the ownership was divided disqualified the owners 
of adjacent tracts from collecting damages notwithstanding the fact that all three par
cels were operated as a single farm unit. Similarly, in Kansas the same result oc
curred where the taking affected all of the several parcels which were operated as a 
single farm unit. 16 And, in South Dakota, where father and son owned two tracts which 
were operated as a single ranch, the court refused to allow a stipulation that the lands 
were to be t r eated as a single unit for condemnation pur poses. 17 

An unusual fact situation was presented in the Louisiana case of State v. Raehl, 
where condemnation proposed to take 2. 7 acres of a 9.1 -acre tract. 18 Within this tract 
it was undisputed that Raehl owned 2. 5 acres, but title to the remaining 6. 6 acres was 
in dispute. After commencement of the condemnation proceedings, all claimants to the 
title entered into an agreement that recognized Raehl 's ownership of an undivided one
half interest in this portion. However, the taking did not physically affect the 2.5 acres 
which Raehl owned individually, and the court held that he was not entitled to severance 
damage on this part of the total tract. 

One of the most interesting recent highway condemnation cases to illustrate the 
unity of ownership question was Jonas v. State, in which the ownership of land was held 
by corporate persons. 19 Here the highway department took 7 acres of land with buildings 
and fixtures thereon. Jonas & Sons, Inc., owned two of the buildings involved, and Jonas 
Fur Farm, Inc., owned the r emaining bullding and fixtures. Jonas & Sons, Inc. , also 
owned a 1 ½-acre parcel separated from t he 7-acre t r act by a street. The 1 ½-acre 
parcel was used for the manufacture of fur farm equipment which was displayed and 
sold on the 7-acre parcel. The stock of each corporation was held in equal shares by 
Jonas and his two sons, and there was no showing of a written lease between any of the 
parties either as individuals or corporations. In discussing the question of valuation 
the court said: 

A corporation is treated as an entity separate from its stockholder or stockholders under all 
ordinary circumstances. Although courts have made exceptions under some circumstances, 
this has been done where applying the corporate fiction "would accomplish some fraudu
lent purpose, operate as a constructive fraud, or defeat some strong equitable claim •••• " 
Those who are responsible for the existence of the corporation are, in those situations, 
prevented from using its separate existence to accomplish an unconscionable result. In 
the present case, those who created the corporation in order to enjoy advantages flow-
ing from its existence as a separate entity are asking that such existence be disregarded 
where it works a disadvantage to them. We do not consider it good policy to do so. 

Moreover, even if the stockholders of Jonas & Sons, Inc., Mr. Jonas and his two sons, 
were to be considered as the real owners of the parcel west of Martin Avenue, the two sons 
had no real interest in the fee of the parcel to the east. There the owners were Mr. and 
Mrs. Jonas. 

We conclude that the issues as to the unity of use, the value of the two parcels con
sidered together before the taking, and the value of the parcel west of Martin Avenue 
should not have been submitted to the jury.20 

1 4 The opinion cites Nichols, Eminent Domain, (3d ed., Albany, 1950), §12.314 and 18Am. Jur. 
Eminent Domain, §245 indicating that the court felt that the highest and best use factor was more 
important to the decision of the case than the unity of use. 

1 5 State ex rel. Wirt v. Superior Court, 116 P.2d 752 (Wash., 1941). 
1 6 Mclntyre v. Board of County Commissioners, 211 P.2d 59 (Kan., 1949), citing, also, 6A.L.R.2d 1197. 
1 7 State Highway Commission v. Fortune, 91 N.W.2d 675 (S. Dak., 1958), in which the court held the 

stipulation to be a nullity as being a stipulation of law rather than facts. 
1 8 The court cited 18 Am. Jur., Eminent Domain, §271; 29 C.J.S. 983, § 140; and 1 Orgel, Valuation 

of Property in Eminent Domain, §47. 
1 9 121 N.W.2d 235 (Wis., 1963). 
2 0 1bid., p. 238, also citing Nichols, Eminent Domain, (3d ed., Albany, 1950), § 14.31. 
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Recent cases of highway right-of-way condemnations have followed this pattern when 
dealing with the question of unity of title. In Kennedy v. State Highway Department, 
condemnation of two parcels of land was carried out in a single proceeding. 21 The 
tracts were owned by different individuals, and, over objection, the highway depart
ment's expert valuation witness was allowed to offset benefits as to one parcel against 
the other. The court commented: 

Regordless of whether the evidence showed ony unity of use or thot the trocts were physi
cally contiguous such os wou ld authori ze the offsetting of consequential benefits to one 
troct ogoinst the consequentio I damages to the other, H is c leor that the evidence affirma
tive ly showed thot there was diversity of the two tracts . Under the circumstances, it was 
imperative that ·the consequential damages, if any, resulting to the separate porcels be as
sessed separate ly, and the consequentiol benefits, if any, be assesse.d separate ly.22 

In still another factual setting, the California court considered the case of two par
cels of land, each one owned by one partner of a business and leased to the partner
ship. The two noncontiguous parcels were used in the same junkyard business, and 
were connected across an intervening strip of land (owned in fee by a third party) by a 
private road easement. The condemnation took all of one parcel and part of the other. 
In the case, damages were stipulated and the issue of the larger tract was tried by the 
court, which held that the two parcels must be considered as separate. 

The court explained that, while unity of use was conceded, the existence of unity of 
ownership and contiguity were missing. "The existence of the lease," according to the 
court, "shows that the partners retained the parcels in individual owners hip, effecting 
by the lease the right of the use for the partnership. "23 While the court did not over
look the existence of the private road easement and the possibility of constructive con
tiguity, it concluded that "no evidence was presented except the bare stipulated fact 
that both parcels were used in the salvage business. " 24 

Without stating it categorically, the California court appeared by this decision to 
hold that unity of usage requires something more than mere like usage; that is, unity 
of use requires like usage plus what might be called an element of inseparability. The 
usage of the parcels must be so linked and intertwined with each other that there would 
be a serious impairment to the operational usage of the whole if there was a taking 
from either parcel. The California court, like the others mentioned earlier, seems to 
point up the judicial insistence on absolute unity of fee ownership before separate par
cels of land can be combined to make one larger tract. 

A decision contrary to this series of cases comes from the New York Court oi 
Claims in Guptill Holding Corporation v. State. 25 Here, one Guptill, on advice of coun
sel and his accountant, set up three corporations called "Mastodon," "Guptill Sand & 
Gravel" and "Guptill Holding Corporation." All three were family-held, and all of the 
stock was owned by Guptill, except one share held by his wife and one held by his father. 
Of the two parcels involved, one had been purchased by Guptill in 1947 and transferred 
to the Holding Corporation in 1956; the other was purchased in 1958, but not immediately 
transferred to the Holding Corporation. 26 In practice, Guptill regularly co mingled the 
funds of the three corporations, and used them as necessity dictated. The two parcels 
involved were laid out as one residential subdivision, and a substantial amount of work 
was done on both to cut roads, construct drainage ditches, terracing and grading. 
Guptill was served with notice of the condemnation before the second parcel had been 
transferred to the Holding Corporation. 

21 132 S.E.2d 135 (Ga.App., 1963). 
2 aPeople v. Dickinson, 41 Cal.Rptr. 427 (1964). 
23 lbid., p. 429. 
24 fbid., at p. 431. 
2 5 251 N.Y.S.2d 766 (1964). 
26As to the second parcel, Gupti II received a deed to the property in January 1958, and at the 

mortgagee's insistence retained title in his own name rather than have it transfe rred immediately to 
the holding corporation. The property was held in this manner when condemnation proceedings 
commenced in May 1959. 



The question of what constituted 
the larger tract arose on appeal, and 
led the court to say that the facts 
brought out in the evidence amounted 
to unity of ownership in addition to 
contiguity and common use, and thus 
warranted a finding of severance 
damage to both parcels of land. 

The Jonas case had been decided 
in Wisconsin only a year before, but 
the New York Court of Claims by-
passed it in favor of reliance on the 
body of precedent provided by the 
English LandClauses Act-a rather 
surprising step since this law clearly 
related to unity of use rather than 
title. 

The Court of Claims' reasoning 
might well have suited the situation 
where Guptill Holding Corporation 
was facing a bankruptcy, and where 
the creditors were in danger of being 
unable to reach the individually owned 
parcel of land (which may have been 
kept in individual ownership for that 
very reason), but, in the context of 

39 

K 
- --- --- ----------- _N_S _____ ---------- -----

Taking for 
O 

T Taking for 
Expressway L R Expressway 

L E 

PARCEL 1 i ~ PARCEL 2 
---- --- (15.92 ac .}-- _o ______ ----{24.22 ac.}- - -----

D 

CREEK 

SOUTH STRATFORD STREET 

Figure 4. 

this condemnation proceeding, the court's decision appears to present the owner with 
an unjustified advantage. And the same advantage would be present where lands were 
owned by a widely held corporation (as compared to the family corporation of the Gup
till case) and one of its subsidiaries under circumstances that indicated unity of use. 
To say the least, the result of the Court of Claims' effort to give Guptill greater com
pensation in this eminent domain context is to raise questions of more far-reaching di
mensions, for example, does this step toward destruction of the corporate veil mean 
that tax advantages or other benefits of operating through two corporations may be lost 
in the future as the court's approach is pushed to its logical limits? 

Another instance in which the unity of ownership principle was discussed with some 
doubt as to its application is Barnes v. North Carolina State Highway Commission. 27 

The factual setting of the case is indicated by the diagram in Figure 4. The issue was 
whether Parcel 3 could be considered as part of a larger tract, and if so, what consti
tuted the larger tract. The court's decision does not make it clear whether Parcel 1 
and 2 were combined, or Parcel 2 alone was used as the larger tract for Parcel 3. 
However, the court's discussion of the lack of unity of ownership for Parcels 1 and 2 
was as follows: 

The parcels claimed as a single tract must be owned by the same party or parties. It is not 
a requisite for unity of ownership that a party have the same quantity or quality of interest 
or estate in all parts of the tract. But where there are tenants in common, one or more of 
the tenants must own some interest and estate in the entire tract .... Under some circumstances 
the fact that the land is acquired in a single transaction wi II strengthen the claim of unity. 
But the fact that the land was acquired in small parcels at different times does not neces
sarily render the parcels separate and independent. However, there must be a substantial 
un it of ownersh i . Different owners of ad joinin parcels may not un ite them as one tract, 
nor may t e owner of one tract uni te wit is land adjoini ng tracts o at .e r owners · or t e 
purpose of showing thereby greater damages?8 

27 l09S.E.2d 219 (N.Car., 1959). 
28 Ibid., at p. 225. 
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Since diversity of ownership was not a factor in the Barnes case, the foregoing com
ments are dicta. However, its subsequent discussion of unity of use is pertinent to the 
decision since the parcels in question were vacant at the time of condemnation and 
evidence of an intended subdivision use had to be considered. This dicta aside, how
ever, the North Carolina court's decision followed the course indicated by precedent in 
holding that the separation of Parcels 2 and 3 by a private road easement did not com
pel it to treat the parcels as separate tracts. As a result, it may be said in summary 
that with rare exceptions the courts which have passed on the unity of fee title question 
in determining larger tracts have held that any difference in the fee ownership requires 
treatment of the parcels in question as separate tracts, and this is so even where unity 
or use and actual or constructive contiguity exists. 

UNITY OF USE 

Consideration of questions relating to unity of use must be based on the assumption 
that the basic requirement of unity of fee ownership is satisfied. In such cases, what 
are the factors which ,nay determine the existence 01· absence of unity of use? 

Initially, certain physical circumstances which have a separative effect must be 
recognized. Some may be physical, as, for example, alleysd streets, roadways, canals, 
railroad tracks, natural watercourses, political boundaries, 9 and the presence of in
tervening land owned in fee by another person. While these factors may have the capa
bility of producing separative effects, circumstances will always determine whether 
they do operate this way. The nature of each use must be considered in the context of 
its circumstances, and logic would suggest that there is little validity in a distinction 
that allows noncontiguous parcels to be combined for valuation purposes when they are 
separated by a highway or railroad, but not where they are separated by intervening 
land owned in fee by a stranger. 

Some early cases can be found holding that such a distinction exists, 30 but the most 
recent ones are typified by the view offered by the Kansas supreme court in Ives v. 
Kansas Turnpike Authority, as follows: 

Actual contiguity or physical connection, however, is not a conclusive test. While actual 
contiguity or, if physically separated, the distance between the tracts, is an important ele
ment to be considered on the question of unity of use, depending upon the facts of the par
ticular case, integrated use becomes the test whether two or more tracts are to be consid
ered as a unit . In ~ther words, separation of the tracts is an evider,tiary fact bearing upon, 
but not necessarify determi11ative of the ultimate issue.3 l [Emphasis added. ] 

29 lnterposition of a political boundary between two parcels may also affect the jurisdiction of the 
court in dealing with a proposed combination of parcels. See Atchison-Nebraska Railroad Co. v. 
Gough, 29 Kan. 94 (1882); also, State v. Bentley, 12 N.W.2d 347 (Minn., 1943), where a split de
cision resulted in affirming trial court's ruling that damages could be assessed by a Minnesota court 
for lands lying in South Dakota. In State Highway Commission v. Denver-Chicago an unreported de
cision from San Juan County, N. Mex., the New Mexico court limited itself to dealing with property 
located in New Mexico only where land being acquired for Interstate highways was situated both 
in New Mexico and Arizona. 

30 29A C.J.S. 594 states the rule thus: " ... the fact that several tracts used as one are separated by a 
street or highway, a watercourse, a railroad right of way, or a county line does not necessarily pre
clude them from being considered as one in determining the damages .... While it has been held that, 
where two or more parce Is of land are used as one enterprise and constitute such dependent elements 
thereof that the taking of one necessarily injures the other, they may be taken as one, even though 
separated by an intervening fee, genera I ly ports of the same establishment separated by intervening 
lands privately owned by another are considered independent parcels .••. " 

Sharp v. United States, 191 U.S. 341 (1903), furnishes an early discussion on unity and disunity prob
lems, and is considered a leading case for its time. 

31 334 P.2d 399 (Kan., 1959), at 406-407. 



As a guiding principle for considering the unity of 
use in various situations, the Rhode Island court 
commented that "it is generally held that the two 
tracts can be considered as one only when they are 
so inseparably connected in the use to which they 
are applied that the taking of one necessarily and 
permanently injures the other. " 32 

Figure 5 illustrates the fallacy of combining or 
not combining parcels of land based on the presence 
of separative factors in the physical environment. 
Unified use of parcels in identical ownership is as
sumed. Experience would seem to indicate that Par
cels 1 and 3 should not be considered one tract, 
while Parcels 2 and 4 should be. Yet, if the existence 
of an intervening fee ownership is considered de
cisive, and if it is further assumed that the highway, 
canal or railroad shown as the separative feature is 
also owned by the public in fee, it becomes impos
sible to recognize a larger tract by combining Par-
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cels 2 and 4. And, the result becomes even more illogical if, by changing the inter
vening road or railroad from fee ownership to an easement, the opposite result could 
be reached and a larger tract could be recognized in Parcels 2 and 4. 

Comparisons may usefully be made here between these cases and the evolution of 
the law relating to abutters' rights of access to and across highways . The early cases 
showed concern for the question of who owned the underlying fee in the street or road
way, and suggested that rights of access were somehow valuable where the abutter 
owned the fee in the roadway and valueless where the public owned the fee. These 
precedents were discarded as more realistic appreciations of the function of access 
and the function of streets and highways developed. 33 Thus in the cases where the 
larger tract question arises, reliance should not be placed on artificial or unrealistic 
distinctions. Unity of use should be judged according to whether the taking of or from 
one parcel inevitably damages the other parcel or parcels substantially and permanently. 
Where a taking merely discommodes, inconveniences, or has no substantial effect on 
the claimed joint use, the several parcels should be considered separate notwithstanding 
common ownership. 

DISUNITY OF USE 

The problem of disunity of use is a corollary to the question of unity of use. This 
problem arises where an owner of a single tract of land uses it in such a way as to 
voluntarily, and perhaps unknowingly, sever its use and separate it into several tracts . 
Thus, Nichols has said: "When an owner actually uses parts of what would otherwise 
constitute a single tract for diffe r ent or separate purposes the parts may be held to be 
independent t hough they are not physically separated. "34 An example of this was fur
nished in a condemnation involving two contiguous parcels of land-one of 37 acres and 
the other of 1 acre-both owned by the same person. Both parcels contained dwellings 
and improvements, and both were rented to different tenants and never had been used 
by the owner in connection with each ot her. In this instance, the Iowa supreme court 
held that each tract should be considered separately for valuation purposes. 35 

FEE AND LEASE CONDEMNATIONS 

Special problems may be presented where an effort is made to combine land which 
is owned in fee with land held in leasehold interest for the purpose of increasing the 

32 Sasso v. Housing Authority, l l l A.2d 226 (R.I., 1955). 
33 See generally, Netherton, R., Control of Highway Access, (Madison, 1963}, 44-49. 
344 Nichols, Eminent Domain, (3d ed., Albany, 1950), 728 
3 6 Hoeft v. State, 266 N.W. 571 (Iowa, 1936) 
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value of either parcel when part of the entirety of 
either estate is taken under eminent domain. Figure 
5 illustrates two possibilities of this sort. In Figure 
5, Parcel 1 is owned in fee by A, who has leased it 
to B. Parcel 2 is owned in fee by B. The taking 
through condemnation is entirely from Parcel 2. The 
situation is also shown in reverse, with B holding 
Parcel 3 in fee and having a lease on Parcel 4, which is 
owned by A. In this instance the taking is entirely 
from Parcel 4. In these cases, can Parcels 1 and 2 
be combined for purposes of assessing damages? 
And, if so, can Parcels 3 and 4 be similarly com
bined for valuation purposes in their circumstances? 
Initially it would appear that the answer should be 
the same for both cases. Moreover, an assumption 
that B, in either case, has subleased to a third party 
should not change the result, since this cannot affect 
his rights in a condemnation proceeding. 

Figure 6 presents a slightly different variation of 
this situation. '\Vhere, in Parcels 5 and 6, B leases 

one of the parcels from A and owns the other in fee, and the taking is from both par
cels, B would seem to have a slightly stronger claim for combination of the parcels 
than in the case of Parcels 7 and 8, where B leases one parcel from A and rents the 
parcel which he owns to C . These examples differ from those in Figure 5 not only by 
assuming that the taking here affects both parcels, but by posing the additional factor 
that in one instance two different leases are involved. Here, again, it would seem that 
both cases in Figure 6 must be treated the same, for clearly the leases do not strengthen 
the claim of a unified use, even if it is assumed that B and C are business partners. 

Figure 7 compels consideration of the question of whether the unity of use rule 
operates only as to fee owners or also as to lessees. Where A owns Parcel 9 and C 
owns Parcel 10, and both lease their land to B, can B combine Parcels 9 and 10 into 
one larger tract for the purpose of assessing damages to B and/ or C? In this regard, 
one cannot avoid considering the question of whether the result will be affected by the 
type of use B pursues on his leased land, and whether this is a unifying or a non
unifying use. Also, as in the case of Figure 5, it would appear here that if B subleases 
Parcel 9 to D the effect of a partial taking of Parcel 10 on B's interest is not affected 
for better or worse thereby. 

A possible combination of leased parcels for the benefit of the common owner is 
illustrated by the examples of Parcels 11 and 12 in Figure 7. Here the owner, A, has 
leased Parcel 11 to B and Parcel 12 to C, and the partial taking is solely from Parcel 
12. Suppose, also, that Parcel 11 is classified as commercial income property for A 
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and Parcel 12 is used for a separate distinct commercial enterprise conducted by B 
and C. Does this require that the parcels be considered as separate tracts and pre
clude the possibility of combination for A's benefit in assessing damages? If the unity 
of use principle can be applied in favor of the owner of separate parcels to create a 
single larger tract, logic would seem to require that where the owner, through different 
leases for different purposes, voluntarily breaks up the unity of use, he should be com
pelled to treat his property as separate tracts. 

A variation of the situation presented in Figure 7 may be visualized where the taking 
through condemnation affects both parcels of leased property. This possibility is il
lustrated in Figure 8. 
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The device of cross-leasing is illustrated 
in Figure 9. A factual situation similar to 
th.is was present in State ex rel. Wirt v. 
Superior Court, as noted earlier in the dis
cussion of fee ownership. Here the court 
indicated that the factor of fee ownership 
was controlling, and that "the fact that the 
three tracts are used as one farm, inas
much as the ownership is divided, does not 
entitle the owners of adjacent tracts to 
damages." The point is pertinent when 
cross-leases are considered, for a lessee 
can take his interest in the land only from 
and through his lessor, and if a lessor is 
barred from combining parcels to make a 
single larger tract, so also is his lessee. 

Figure 10 tests the possible effects of 
subleasing on the basis for creating of 

larger tracts. Here Parcel 21 is owned by A and leased to B; Parcel 22 is owned by 
B, leased to C, and subleased to A. Unity of use is assumed as far as A and B are con
cerned, and the taking in question is from both parcels. In the case of Parcels 23 and 
24, the ownership and leaseholds are similar to the previous case, but the taking occurs 
solely on Parcel 24. As to the prospects of being able to combine Parcel 21 with Par
cel 22 or Parcel 23 with 24, it would appear that the rights of the parties are governed 
by the same principles that applied to cross-leases. If combination cannot be effected 
in the cross-lease situation, it should also be denied here, for the presence of the sub
lessee does not alter or improve the basis which the lessee derives through his fee 
owner, and, as a practical matter, may substantially complicate the apportionment of 
a condemnation award among the parties. 

In the problems posed by Figures 6 through 10, it has been assumed that the lease 
or sublease covered the entire and same parcel of land comprising the underlying fee. 
In real life, of course, this situation is likely to be rare, and the more usual case will 
involve fractionalized holdings. An example of a situation which is more realistic is 
contained in Figure 11 where Parcels 25 and 26 are owned in fee by A and leased to B, 
who, in turn, has subleased Parcel 26 to D. Parcel 27, adjoining these two holdings, 
is owned in fee by B, and is the parcel from which the partial taking occurs . The case 
raises the question of whether Parcels 25, 26 and 27 can be combined in assessing dam
ages, or should Parcel 26 be excluded. On these facts it is difficult to see how a taking 
from Parcel 27 could in any way damage B's leasehold in Parcel 26 (currently sub
leased to D). However, consideration must be given to various aspects of the leaseholds 
before a determination can be made. Here the long- or short-term nature of the lease, 
and its expiration date will have a bearing. So will the inclusion of renewal or cancella
tion clauses, and whether step-up, step-down, graduated, percentage or revaluation pro
visions exist. In places following the "before-and-after" rule in estimating damages, 
the task of combining fee and leasehold estates under these circumstances could pose 
extremely complex problems of appraisal and apportionment. Market data in any ap
preciable amount do not exist. The task of trying to combine fee and leasehold estates 
thus runs the risk of speculation as to several elements that are critical to the valua
tion process. 

UNITY OF EST ATES 

Figures 6 through 11 have illustrated a number of possible situations with which 
courts may be faced where there are attempts to combine mixed estates or estates of 
unequal dignity. In principle, the unity of ownership rule does not require that the 
owner or owners have the same quantity or quality of estate or interest in all parts of 

36 Supra, note 15. 
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the tract. 37 This principle, however, has not been refined in any detail by court de
c1s10ns. Early opportunities to develop a doctrine on this aspect of the larger tract 
problem were treated in a rathe r offhand manner, as, for example, in Chicago v. Dresel, 
decided by the Illinois supreme court in 1884. 38 There Dresel occupied 14 lots on which 
he operated a flower gardening business. He owned six lots and occupied the remaining 
eight under a lease which had two years to run at the time of condemnation by the plain
tiff railroad. The taking affected two of the leased lots for which the annual rent was 
$18. 75 each. In the condemnation proceedings the jury was instructed to find separate 
damages for lessor and lessee, and an appeal objection was raised regarding this in
struction. The Illinois court's discussion of this aspect was as follows: 

Appellant proposed to take a portion of the lots held by the lease. If by so doing the market 
value of the whole tract was lessened during the two years which appellee had the right to 
hold and use the same, to that extent he was damaged, and while no part of the lo/'$ he 
owned in fee was taken, sti 11, by the taking, as his property held in fee and by lease was 
damaged, he, in justice, ought to be entitled to recover so far as the market value of his 
property was depreciated.39 [Emphasis added.] 

In their briefs, the parties to this case sparred extensively before coming to grips 
with the question of combining the fee and leasehold interests of Dresel. Ultimately, 
however, they had the following exchange: Defendant Dresel argued that 

Upon what principle the damages to the lots in fee simple should be cut down to two years, 
we are unable to understand. True, appellee Dresel's lands are held by different tenures 
and for different periods. But can it be said the tracts are not both his lands? 

And Plaintiff Chicago Railroad replied: 

The owner's compensation for the injury to his remaining land is limited to the parcel or 
track [sic] of which the land taken formed a part, and is not extended to other lots or 
estates of the same proprietor, which are separate and distinct from the one whichhas 
been in part appropriated for the public use. 40 [Emphasis added.] 

Plaintiff's reply went on to argue that where there were divided interests in a tract of 
land, it was customary to award compensation as to the fee simple and let this total 
award be apportioned among the different estates included in the fee. 

The Dresel decision was not an entirely satisfactory discussion of the fee-leasehold 
problem in larger tract determination, and did not enjoy any extensive recognition 
among the cases that occur.r ed in later years. u Thus, in 1950, the Federal court in 
United States v. Honolulu Plantation Co . 42 chose to consider the problem as a new one. 
In this case thirteen actions were consolidated in the government's condemnation action 
which was directed to land which the plantation company held under long-term leases. 
The leases contained condemnation clauses purporting to reserve to the fee owners all 
condemnation awards. Defendant plantation company appealed from the court's denial 

37 29A C.JoS. 595, stating that 11 
••• the parcels claimed as a single tract must be owned by the same 

party or parties, but it is not a requisite for unity of ownership to have the same quantity or quality 
of interest or estate in all parts of the tract." 

38 110 Ill. 89. 
39 Ibid., at 92. 
4 °Citing Pierce on Railroads 112 and St. Louis, Vandalia & Terra Haute Railroad v. Brown, 58111. 61 

(1871 ). 
41 Supra, note 7. 
42 182 F.2d 172. 
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of damages in regard to the lands not covered by formal lease, but with respect to which 
defendant operated under a business arrangement. As to this point, the court wrote: 

If compensation were not limited to owners of interests in property condemned, the 
sovereign, in taking prope rty for public use, wou ld be sub jected to limitless claims of in
conve nience, business loss and da mage to prospects yet unborn.43 

The court also paid its respects to the condemnation provision of the lease, saying: 

••• [E]ven if Plantation, with superficial cleverness, has attempted to distort the true mean
ing by the weasel wording of this proviso, agreed upon between lessor and lessee, with the 
definite purpose of forcing the United States to poy each for the full value of the fee. 
Honolulu Plantation Company has heretofore attempted to collect money from the United 
States by the use of the same theory in another of its protean forms. This court refused 
to be misled then as now . .•. 44 

Viewing the problem in its basic terms, the court summarized thus: 

The ru le requiring compensation for loss in marke t va lue to the rema inde r of the tract is 
a ppli ed stri c tly only whe re there is but a sing le porce l owned by one party in fee simple. 
An extension of the doctri ne permitted the inc lus ion of a nothe r parce l in the some owner
ship if it lay contiguous to the principal tract. It is li kewise pe rfect ly true that land can
not be valued alone without buildings or other structures which have been added thereto 
and which are a part of the real property. According to common law, these are as much a 
part of the soil as are the rocks, sand, a nd other natural features. With some reluctance, 
the courts have held that the owner of one parce l in fee may be compensated for loss in 
market value thereof as a result of the taking of another parce I owned in fee by him, e ven 
if the latter is not contiguous, provided that, by actua I and permanent use, a unitary pur
pose is served by both pa rcels. But stri ct proof of the loss in ma rket va lue to the remaining 
parce l is obligatory. Where port of the tract in fee ownership is condemned, the loss in 
ma rke t value to the remainder cannot be augmented by consideration of the damage caused 
thereto by the taking or prospective use of lands held by third parties in fee simple as part 
of the same project. Nor can the fact that an enterprise upon one parcel de pends upon 
other lands in fee owne rship of third pa rties for supp ly of an essential mate rial be used to 
connect the two for purposes of compensation. It is the estates in the separate parce ls 
that must be connected. If, therefore, the fee owner of one tract holds a lesser tenure in 
the tract taken, there can be no additional compensation for this reason. The explanation 
is that the fee is the integer, The condemnor takes the particular ground. The whole struc
ture of rights imposed upon this ground are destroyed. Compensation is paid by the parcel. 
Of course, a lease upon one parcel of land cannot be a part of the fee simp le estate of 
another parce I. 

A lease is a chattel, a contract right which carries with it the right of possession which 
goes back to the fee owne r upon end of the te rm. The ownersh ip of a fee of one parcel 
and a lease upon a nothe r do not connect the estates in the two. From earli est ti me.s in 
fede ral condemnation, addit ional compensat ion has been refused where the owner of the 
fee of one tract has a lease upon another parcel held in fee by a third party, where the 
leasehold alone was taken.45 

4 3 lbid., at p. 175. 
4 4 1bid., at p. 178. 
4 5 lbid., at pp. 178-179. 
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Although the Honolulu Plantation case appears to have enunciated the rule for Federal 
condemnation, the situation among state court decisions in recent highway land acqui
sition is not so clear. State Highway Commission v. Bloom seemingly holds that lease 
lands may be considered where, within the exterior boundaries of a 4,000-acre ranch 
ope.rated by conde mnee and his father, the total area contained a number of 40-acre 
tracts held under leasehold for long terms. 46 Referring to the Fortune case noted 
earlier, 47 the South Dakota court said: 

The same principle applies to the privately owned land which has been leased by the de
fendant for thirty years. Such leased quarter section is completely surrounded by defendant's 
land. It is a small parcel of grazing land of such a character and so located that it is adapted 
for use only as a part of a larger grazing unit. It is reasonably certain that such land wi II 
be available for continued use in the future as grazing land under lease by the owner of the 
surrounding lands. Its availability for rental and accessibility for use for grazing purposes 
under the circumstances shown is an appurtenant element of value of the base land for 
ranching purposes limited by the terms and likely duration of the lease and the possibility 
of its termination.48 

Conceivably, also, the question of combining parcels owned in fee with others held 
by other tenures could be raised where land was held by adverse possession. Or where 
a parcel owned in fee was proposed for combination with land on which the owner had 
an option which had not yet ripened into title. Both situations have common elements. 
The adverse possession problem was considered in Campbell v. New Haven, 49 where the 
Connecticut court held that the adverse possessor's title must have matured before the 
separate parcels could be combined to form a larger tract. The option case also re -
sulted in denying combination of parcels in East Bay Municipal utility District v. 
Keiffer.50 As to the option to purchase, the California Appellate Court noted that it 
did not constitute an interest in the land itself, and that the holder of a mere option to 
purchase land being condemned was not entitled to any part of the compensation award. 
Axiomatically, therefore, the holder of an option was not compensably injured by reason 
of the severance of part of the land subject to the option from his adjacent fee holding. 

Potts v. Pennsylvania Schuylkill Railroad Co. 51 r aised the question of whether a 
verbal lease constituted an interest sufficient to permit combination of parcels. Here 
plaintiffs engaged in quarrying marble on three parcels of land-a quarry area, a 
storage and shipping area at Spring Mill, and a salesyard in Philadelphia. The taking 
by condemnation was from the storage and shipping yard at Spring Mill. Denying the 
combination, the court said that the parcels were not only different properties, applied 
to different uses, but the fee was held by different persons. Like the cases of options 
and adverse possession, the court here seemed to be saying that the unity of estates 
concept requires that the estate, of whatever degree and nature it is, must not be an expec
tancy or contractual right, but instead must have fully ripened into a form of real prop
erty which the party asserting it holds in his own right. 

SUMMARY 

The review of the court decisions and the discussion of hypothetical situations show 
the principal ramifications and potential pitfalls that relate to problems of determining 
what constitute "larger tracts" in cases where condemnation engages in partial takings. 
Adoption of the three criteria proposed at the outset can result in the development of a 

46 94 N.W.2d 572 (S.Dak., 1958). 77 A.L.R.2d 533. 
47 Supra, note 17. 
48 lbid., at p. 540. 
49 125 Atl. 650 (Conn., 1924). 
50 279 Pac. 178 (Cal. App., 1929). 
51 13 Atl. 291 (Pa., 1888). 
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clearer, more easily applicable, and more equitable doctrine than has existed in recent 
years. The essential elements of these criteria may be restated thus: 

Unity of ownership should require that there be absolute identity of fee owners of 
the different parcels with the presence or absence of one or more owners constituting 
a clear failure of unity of ownership. 

Unity of estates should require that the separate parcels be held by the owners 
through estates of equal dignity or quality, and if there is any difference in dignity or 
quality there is a clear failure of unity of estates. 

Unity of use should require a clearly inseparable connective use, the disruption of 
which would virtually destroy the overall joint operation carried on upon the separate 
parcels. 

Strictly applied, a doctrine based on these criteria may seem unduly rigid, for it 
would proscribe any fee-leasehold combinations and perhaps other forms of land hold
ings which the commercial and industrial community favors for its convenience. Yet 
the law cannot with consistency and good conscience allow the commercial and indus
trial community to have it both ways. If, for example, tax advantages indicate the de
sirability of a certain type of corporate structure or arrangement for holding land 
titles, these will have to be measured against possible disadvantages in the event that 
condemnation takes part of this property for public purposes. The doctrine of valua
tion should have its own elements of certainty and logic. 

Unity of estates and unity of ownership thus become nearly inseparable in their ap
plication, with the result that the search for equity may often seem difficult in cases 
where parties have staked their personal plans on lease-purchase arrangements, 
options, or adverse possession. Yet here, again, the need for greater certainty in the 
valuation process would seem to override other considerations. 

Unity of use presents a problem with possibilities of almost unlimited variety. 
Judgments here must be based on study of specific situations, and future application 
of these criteria should be prepared to draw heavily on the contribution which modern 
technology will make to the building industry. Thus, in urban areas the future cases 
may well be three-dimensional in character as increased use of air space occurs. 
But unity of use will always be a criterion which comes into play after the first two 
unities-those of ownership and estates-are satisfied, and sound application of the 
larger tract concept will require that this logical order of steps be present in assess
ing damages for eminent domain. 




