
Just Compensation in Texas
The Carpenter Case Revisited 
EDWIN M. RAMS, Director, Urban Research Associates, Economic and Real Estate 

Consultants, Washington, D. C. 

•THREE decades ago the case of State of Texas v. Carpenter 1 provided the basis for 
the "severed land" doctrine in reference to a partial ta.king of property for public use. 
At that time, the premise on which the decision was based was a novel one, and even 
today it remains atypical of the means employed in determining compensation in an 
eminent domain proceeding. Yet it is a recurring subject of discussion in domain 
law. 

The initial case was ruled on by the Civil Appeals Court on November 25, 1932, 
rehearing denied December 29, 1932. The facts of the case are as follows: The sub
ject property consisted of a total of 240 acres; 200 acres were in cultivation and the 
remainder in pasture land. The improvements consisted of a ten-room residence, two 
tenant houses, plus a number of other buildings. The state proposed to take a strip of 
land traversing the property; the total take was 8.03 acres (Fig. 1). 

The trial court authorized the jury to estimate the value of the part ta.ken by finding 
the value of the entire tract and allowing such proportionate part as the acreage of the 
strip bore to the acreage of the whole property. Specifically, the court permitted the 
basis of physical proportion (ratio, in acres, of part ta.ken to total) to be the measure 
of economic value. From this award the state claimed error, which was decided 
January 8, 1936. 

The question of error concerned charges of the court in submitting questions as to 
compensation. 

Special Issue No. 1 

In connection with Special Issue No. 1, you are instructed that the market value of the 
8-3/ 100 acres of land within the right of way, is not the market value of said land 
taken for right of way purposes when considered by itself alone, but is its market value 
as a part of the entire tract of which it forms a part. 

The jury assessed the value to be $803 in responding to this issue. 

Special Issue No. 3 

What amount, in dollars and cents, do you find, from a preponderance of the evidence, 
that the remainder of the R. B. Carpenter farm wi II be reduced in market value by the 
condemnation of the 8-3/100 acres of land, if any? 

The jury answered $3,477. 
Total Award: $803 plus $3, 477 

As to Special Issue No. 1 the court stated: 

Perhaps if the value of the strip of land taken had been the only issue submitted, it 
would have been proper to submit the question of its value, considered as a port of the 

1 89 S.W.2d 194; rehearing denied, 89 S.W.2d 979 (1932). 

Paper presented at the 46th Annual Meeting of the Highway Research Board, January 1967. 
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Figure l. 

PASTURE LAND 

whole tract. However, it seems to us obvious that when the value of this strip was 
ascertained "as rt of the entire tract of which it forms o port," this necessarily in-
cluded to some extent a port of t e damages to t e remainder portion, .•. It see~to 
us that if the port taken be valued as a port of the entire tract of which it forms a port, 
there would be opportunity for double damages. (Emphasis Added.) 

The court supported its position with the following explanation: 
When the part condemned has a special value as constituting port of the whole tract, 
it is immaterial-un less it be important by reason of a set-off for special benefits
whether we say that the owner is entitled to compensation for the port condemned on 
the basis of the higher value, or that the award should be for the value of the part 
condemned, as severed lond, plus depreciation by reason of the severance. The latter 
formu la seems more technically correct; and it is submitted that it must be applied 
where accuracy is required in order to give due effect to the statutory rule that the 
diminution of the residue may be offset by special benefits.2 (Emphasis Added.) 

And, the court also stated: 

In submitting the issue of damages to the remainder of the tract, consideration is taken 
of damages caused by the severance of the part taken from the who le tract as we II as 
of consequentia I damages to the remainder of the farm. 

Several aspects of the court's reasoning with reference to partial takings deserve ex
amination, namely: 

1. On a partial taking, where no damage to remainder is claimed, the value of the 
part taken can be considered as part of the whole tract. The court in essence is ap
proving the proportionate basis of compensation. 

2. Damages to remainder-damage caused by severance of part taken from tract 
plus consequential damages to remainder of tract. The court seems to suggest two 
kinds of damage to a remainder: (a) severance, and (b) consequential. Obviously both 
types of damages cannot exist under the stated circumstances. 

The court in setting aside the judgments of both the Court of Civil Appeals and the trial 
court suggests the framing of special issues in the following manner: 

2 16 Texas Jurisprudence 988-989. 



51 

Question No. 1 

From a preponderance of the evidence, what do you find was the market value of the 
strip of land condemned by the State for highway purposes at the time it was condemned 
considered as severed land? 

Answer in dollars and cents. 

Question No. 2 

From a preponderance of the evidence, what do you find was the market value of 
defendant's tract of land, exclusive of the strip of land condemned immediately before 
the strip was taken for highway purposes? 

Answer in dollars and cents. 

Question No. 3 

Excluding increase in value, if any, and decrease in value, if any, by reason of ben
efits or injuries received by defendants in common with the community generally and 
not peculiar to them and connected with their ownership, use, and enjoyment of the par
ticular tract of land across which the strip of land has been condemned, and taking into 
consideration the uses to which the strip condemned is to be subjected, what do you find 
from a preponderance of the evidence was the market value of the remainder of the de
fendants' tract of land immediately after the taking of the strip condemned for highway 
purposes? 

Answer in dollars and cents. 

* * * 
Developing a means for precluding double damages is the principal reason for im

plementing the "severed land" doctrine. Any re-examination of the case must neces
sarily inquire as to whether the rule is equitable as between public and private inter -
ests; is there equal protection under the law as between private interests whose prop
erty is subjected to a taking for public use; finally, is due process of law sufficiently 
served and uniform to forego any issues of partiality thereby injecting questions of 
constitutionality? 

Take the following two cases. In Case I, the property is valued on the proportionate 
value premise. In Case II, the severed land premise is employed. In each instance 
the value of the remainder after the taking is the same (9 units). 

Case I 

Case II 

Whole Property 

12 units 

Part Taken 

4 units 

Severance Damage 

5 units 

Value of remainder before: 8 units (12 - 4) 
Value of remainder after: 9 units (8 - 5 + 6) 

Benefits 

6 units 

Award: 4 units (severance damage set-off by special benefits; owner 
compensated for value of property taken) 

Whole Property 

12 units 

Part Taken 

3 units 

Severance Damage 

6 units 

Value of remainder before: 9 units (12 - 3) 
Value of remainder after: 9 units (9 - 6 + 6) 

Benefits 

6 units 

Award: 3 units (severance damage set-off by special benefits; owner 
compensated for value of property taken) 
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The net effect of the severed land premise is to shift part of the value of the prop
erty, thereby increasing severance damage . Obviously, if no special benefits are pre
sent, the result would in fact represent just compensation-value of part taken plus 
severance damages. However, if special benefits equal or exceed sever ance damage, 
the severed land doctrine results in under-compensation. 

The cue for unjust enrichment is self-evident. In cases where the special benefits 
are anticipated to be large, the defendant might only claim value for the part taken on 
a proportionate basis, more so where the t aking is of a small portion of the fee (rear 
strip, small cor ner, etc.) and severance damages are nil. Consequently, special ben
efits cannot and will not be considered; the ow11er will be compensated for the value of 
the property taken. 

As an alternative the defense might claim special value, as in the words of 16 Texas 
Jurisprudence, "has special value as constituting part of the whole tract." Case III il
lustrates what could develop. 

Case III 

Whole Property 

12 units 

Part Taken 

5 units 

Severance Damage 

4 units 

Value of remainder before: 7 units (12 - 5) 
Value of remainder after: 9 units (7 - 4 + 6) 

Benefits 

6 units 

Award: 5 units (severance damage set-off by special benefits; owner 
compensated for value of property taken) 

In essence then, three distinct results of just compensation are possible, under the 
above-stated conditions and limitations, which are in accord with the language and 
thinking of the Carpenter case. 

Award: 3 units-implementing "severed land doctrine." 
4 units-implementing "proportionate value premise." 
5 units-implementing "special value as part of whole tract." 

* * * 
The proportionate value premise is without economic foundation, though it is widely 

used; for we know that each square foot or front foot, or acre, as the case may be, of 
a parcel of land, regardless of best use, simply does not have equal utility and con
sequently equal value. A physical proportion does not of itself prove identical and si
multaneous economic worth. Take the following illustrative case. 

An eight-room, one-year-old suburban dwelling is located on a ten-acre site. Its 
market value is $40, 000. Th e state proposes to take a narrow one-acr e sh· ip along 
the r ear lot line. Following the language of the initial Carpenter case3 (55 S.W. 2nd 219) 
and assuming no severance damage to be an issue, then in the wo1·ds of the court (89 
S. W. 2nd 194), the value of the pai·t taken would be one -tenth of $40, 000, or $4, 000. 
Following t his through to its logical conclusion, if the owner had 15 acres the award 
would be $2,667; at 20 acres, $ 2, 000; at 40 acres, $1,000, etc. 

Yet the proportionate value premise is not without adherents. Madison Rayburn in 
his text states: 

Whatever may be said about the pros and cons of the argument, on the meaning of "con
sidered as severed land," we think from the practical standpoint that the triers of fact in 
Texas have a I ways, and probably a I ways wi 11, assign a market value to that part taken, 
which bears a direct proportion, or percentage of its value, compared to a valuation of 
the entire trace, lot, or parce l of land . (E mphasis Added . ~ 

3 55 S.W.2d 219 (Tex.) 
4 Rayburn, M., Texas Law of Condemnation 1960. 
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If the value of land or land and improvements is so well ordered, making a physical 
proportion the exact counterpart of its economic value, then all the attention given to 
access, street frontage, size of parcel, etc. , is completely redundant and without need 
of consideration . 

Obviously its neatness and simplicity encourage acceptability. The writer has pre
viouslf noted and cautioned that these relationships may be equal only on a random 
basis. 

The following illustrations show instances where the physical taking is identical (in 
the arithmetic-proportional sense) but the economic and utility aspects and consequences 
of the takings are entirely different . Implementing the severed land premise can result 

,.'-c-- ---~ -- - -----,'A, STREET __ _ 

----□~~D~:~~D 
"it_ _gREET __ _ 

Figure 4. 

BEFORE 

BEST USE 
COMMERCIAL 

ACCESS POINTS 

_ LIMITED-ACCESS HIGHWAY 

TAKING 

AFTER 

BEST USE 
COMMERCIAL 

Figure 5. 

5 Schm utz, G. L., Condemnation Appraise I Handbook, {Rams, E., ed., N .Y ., 1963), 98. 
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in under-compensating the property owner; this can circumvent the constitutional pro
vision of just compensation for the taking of private property for public use (Figs. 2, 3, 
4, and 5). 

One of the most controversial results derived from the implementation of the severed 
land doctrine is the recent case of State v. Meyer. 6 The state proposed to acquire 
14. 9456 acres of land, a strip 2, 618. 93 feet long with a depth of 240 feet, fronting on 
South Post Oak Road in Houston. The take was being carved out of an original 103 acres 
bounded on the north by Beechnut Street, on the east by the city sewage treatment plant, 
on the west by Post Oak Road, and on the south by Brays Bayou (Fig. 6). After the 
taking, the remainder 88-acre tract is to front on an access road; the original part of 
Post Oak Road is to be part of a new limited-access road. Additional neighborhood 
access to the Meyer land is to be provided by Frank.way Drive and North Braeswood 
Boulevard. 

Defendant's motion in limine was granted which permitted exclusion of exhibits, dis
cussion, or cross-examination of witnesses in reference to remainder tract; in essence 
the court permitted valuation of part taken as severed without reference or mention of 
remaining parcel. Defendant waived severance damage, thereby precluding considera
tion of special benefits. 

With reference to the retention of access by the remainder parcel, the Supreme 
Court of Texas stated: 

••• we hold that when the landowner seeks damages to his remainder by reason of the 
severance of the land condemned, denial of access is to be considered in arriving at 
such damages and retention of access is to be considered in offsetting such damages . 
Respondents hod the ri ght to wai ve damages to the rema inder , Hoving done so, the issue 
of access ri ghts become irrelevant to a determination of the issue of the fair market 
value of the fee t it le to the tract of land actually condemned. Therefore, the circum
stance of retained access cannot be conside red in reaching on opinion as to the value of 
the land taken. To allow such testimony before the jury would be to permit, in effect, 
the conside ration of an element of enhancement to the remainder in determining the 
toking issue. (Emphasis Added. )'1 

Once the court approved the motion in limine, excluding all reference to the re
mainder parcel, the above position had to be taken for obvious reasons of consistency. 
In reality, the quality of access before and after remains the same; for matters of ac
cess to constitute an enhancement would require that the subject land enjoy specific and 
peculiar improved access over that of adjoining properties and the general area of the 
public improvements. This does not appear to exist in the present instance. Further, 
access to the proposed limited-access freeway cannot be considered simply because it 
does not exist and therefore no rights of access and related compensation can be attri
buted to the subject land under condemnation. 

The most disturbing issue is for the Supreme Court of Texas to state that retained 
access rights are "irrelevant to a determination ... of the fair market value" of the 
part taken in a partial taking situation. 

The net result of the court's reasoning was to treat the subject taking as if the re
mainder was landlocked, which is not the case. The owners were compensated for the 
fair market value of the 14. 9456 acres of land including access rights to Post Oak Road, 
and had a remainder with substituted access rights of equal quality on the new service 
road connecting to the proposed limited-access freeway. 

The unjust enrichment is directly attributable to the Carpenter case, i.e., permitting 
the treatment of the part taken as "severed land." Yet the Carpenter case rests square
ly on the proposition that: 

When the port condemned has a special value as constituting part of the whole tract 
• •• that the award should be for the value of the part condemned, as severed land. 
{EmphasisAdded.f 

6 391 S.W.2d 471 {Tex. Civ. App.); affirmed and rehearing denied, 403 S.W.2d 366 (1966). 
7 403 S. W.2d at 374. 
8 16 Texas Jurisprudence 988. 
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Counsel for the defendant claimed that the subject 14. 9456 acres of land had a higher 
value than the back lands; further that a sewage treatment plant along the eastern 
boundary made the rear land less desirable, even though an adjoining use to the treat
ment plant is a church, Congregation Beth Yeshurun. 

It would appear that the severed land doctrine was taken out of context and applied. 
This may be tested against the hypothetical case where a freeway is constructed along 

with the service road along which the remainder has access. Where the state or other 
public agency seeks to acquire the entire remainder for a public facility, the owner will 
be compensated for the land in fee including all rights of access. The result is double 
damages-the owner is paid twice for access. 

The only net gain in State v. Meyer is that the court rejected the state's expert wit 
nesses who testified as to average per acre value of the entire tract. In substance it 
rejected the proportionate value premise previously approved in the Carpenter case. 9 

* * * 
Neither the proportionate value premise nor the severed land doctrine meets the 

test of fairness, uniform application, or economic reality. What remains is the utility 
premise. In the writer's view it is the only valid premise and concept that has founda
tion. The utility premise can be framed in the following querry: What is the value of 
the property proposed to be taken in terms of its functional relationship to the whole 
property? 

Note that it is not the physical relationship but rather economic value, i.e., its 
function in contdbuli n to the ut ilit and related value of the whole pro er . Forex
ample, in F igure the physical takings illus trated are identical. In t he fir st case ac
cess remains uninhibited on A Street, after the taking. In the second instance, one ac
cess point remains, the other being included as part of the take. In Figure 3 several 
instances of similar physical takings are illustrated. If, for example, the best use of 
the land is for a saw mill, in the second instance the after land use would be significant
ly affected. Similar lines of arguments and reasoning are applicable to the cases illus
trated by Figures 4 and 5. 

It is for these reasons and others not alluded to that the courts in the majority of 
states have adopted the classic before-and-after method of valuation on partial takings, 
i.e . , the fair market value of the entire property before the taking; then the fair market 
value of the property after the taking. The method fully and properly measures the 
utility and related values. Each value finding is premised on economic worth as re
flected in the marketplace. The types and kinds of quantities measured are in evidence 
from market activity and transactions; those instances involving less typical situations, 
for example, remainder properties, still permit measures of market value that are 
plausible. However, the so-called "modified before-and-after rule" is suspect on the 
same grounds as the Carpenter case severed land doctrine .10 

The severed land doctrine has no legal precedent, economic foundation, or sound 
valuation support. In essence it appears to be a legal fiction or abstraction; seman
tically and conceptually it appears to have merit, but from a day-to-day operational 

9403 S.W.2d 374-375. 
10 The rule is implemented by the following determinations: 

a. Estimate the market value of the entire property; 
b. Estimate the market value of the property to be taken; 
c. Deduct {b) above from (a) above to find value of the remainder before taking; 
d. Estimate market value of remainder after taking; 
e. Item (c) above minus (d) above to find measure of severance damage; 
f. Award: item {b) plus item (e) less any allowable benefits. 

The estimate of {b), value of property to be taken, can falter in several ways. If the value is based 
and derived as part of the whole property, then the proportionate value premise is likely to be used; 
or it might be valued as an entity (severed land). In either instance violation of economic princi
ples is inescapable, thereby resulting in over-or-under-compensation heretofore discussed. 
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viewpoint it fails to achieve the very essence of eminent domain, i.e., just compensa
tion. It requires imagining a condemnation of part of a fee simple interest-a leasehold, 
life estate, mineral rights, air rights, scenic easements-without reference to the dom
inant estate and considered as an entity-severed land. Further, how shall such just 
compensation be supported by a preponderance of evidence, which of necessity must be 
fictional since few if any similar "less than fee" interests are sold, traded, or ex
changed as "severed" in the real estate market? Finally, the rationale employed by 
the court in the Carpenter case might be tenable if: 

1. Economies of scale were inapplicable to real property. 
2. Perfect divisibility of real property were possible and two fundamental principles, 

economic size and economic division, were without substance .11 

Manifestly, the economics of land utilization and the feasibility of real estate develop
ments are constantly viewed and evaluated within a paramount framework bounded by 
the concepts of utility, marginal utility, and disutility. 

CONCLUSION 

A multitude of uncertainties exist concerning the measurement and adjudication of 
just compensation. Many states are codifying and simplifying eminent domain statutes 
in an effort to minimize the time, effort, and unnecessary litigation as related to the 
many property acquisition programs by public agencies. By far the principal reason 
has been to insure just compensation to the affected property owners. 

In recent years the Carpenter case has evoked many discussions and arguments, 
generated by highway development, school expansion programs, etc., because of the 
extensive acquisitions of property. Numerous opportunities have occurred to properly 
frame constitutional issues for an appeal to the Texas Supreme Court. 

Regrettably the Meyer case, in the writer's view, only compounded the situation. A 
full cycle has been reached. The initial Carpenter case adopted the "severed land doc
trine" to preclude double damages. Now the Meyer case modified the Carpenter case 
in a manner permitting double damages. Obviously some correction is in order to pre
clude further adaptation or expansion of the legal tenets expressed by the Texas Supreme 
Court in state v. Meyer and state v. Carpenter. 

Discussion 
LEONARD I. LINDAS, Nevada state Department of Highways-In discussing Mr. Rams' 
paper, I would not only like to make reference to the Carpenter case but also to the 
cases of state v. Silveira, 12 a 1965 California case, and state v. Meyer 13 a 1966 Texas 
case, in which like holdings were handed down by the courts. 

The factual situations were somewhat different. The taking in the Carpenter case 
was on a new location which severed the owners 240 acres, leaving a remainder of about 
equal size on both sides of the new highway. 

In the Silveira case, an existing highway was being widened, the taking involving a 
strip of land of varying widths from 30 feet at the southerly end of the property to 850 
feet at the northerly end. The larger tract comprised 354 acres, bounded on the west 
by the highway being widened, and on the other three sides by private ownerships. The 
taking involved 9. 3 acres and rights of access, the remainder to be served by a frontage 
road with no control of access in the after condition. 

11The two concepts-principle of economic size and principle of economic division-were formulated 
by the author several years ago. See Rams, E., Economic Size and Value; in Schmutz, G. L., Con
demnation Appraisal Handbook (New York, 1963), 20-23. -

.1.246 Ca I .App. 260 (1965). 
13403 S.W.2d 366 (1966). 
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In the Meyer case, an existing highway was also being widened, the taking involving 
a strip of land 240 feet in width and 2619 feet in length. The larger tract comprised 
103 acres, bounded on the west by the highway being widened, on the north by a city 
street, on the south by a bayou and on the east by public ownership. The taking in
volved 15 acres, the remainder to be served by limited access to the newly widened 
highway in the after condition. 

The appeals in all three cases were by the condemning agency. Interestingly, how
ever, the state in the appeal of the Carpenter case was urging the separate and distinct 
parcel approach to value was proper, while in the Silveira and Meyer cases the states 
were urging that the separate and distinct parcel approach to value was improper. 

In the Silveira case the state's contention was that the trial court erred in the giving 
of the following instructions: 

When the condemner does not take the who le, but only takes a part of the tract, owned 
by the landowner, then you must determine the market value of the part taken accord
ing to the following method: 

You must determine whether it has a greater value considered as a separate and dis
tinct piece of property disconnected from the remainder of the tract, or whether the 
part taken has a greater value when considered as a fraction or part of the entire tract. 

You must then select from those two valuation methods whichever one produces the 
highest and greatest market value, and make your awards accordingly. The landowner 
is entitled to the highest value, 

In this case before you, a strip of land of varying widths is being taken by the State, 
and the strip is a part of a larger parcel of land. In determining the market value of 
the strip you need not consider it as though it were being sold as a distinct and separate 
piece of property in the market, unless you find that it would have a higher and greater 
value if sold that way, having in mind that the owner is entitled to the highest value in 
the market. 

The appeal court affirmed the above, holding there is no support for the proposition 
that in all instances of "partial takings," the exclusive method for valuing the part taken 
must be as a part of the whole. The court went on to say that "the requirement that the 
part taken must be valued as a part of the whole and not as if it stood alone has been 
imposed because ordinarily this relationship gives the part-particularly where it is a 
narrow strip-a greater value. 

This rule has been applied in order to protect the landowner and assure him a just 
award because otherwise the part taken would normally be useless and valueless if con
sidered by itself. 

The argument was advanced that the part taken must be valued as a part of the whole 
because otherwise a separate valuation would result in the inclusion of severance dam
ages in the award of the part taken. The court disposed of this contention by stating 
that the following instruction given by the trial court precluded such double damages 
from occurring. Those instructions state: 

After you have determined the market value of the property sought to be acquired, you 
must then ascertain the amount of damage, if any, to the remaining property. 

This damage, if any, is determined by ascertaining the market value of the remain
ing property as it was on the date of taking, and by deducting therefrom the market 
value of said remaining property after the severance of the part acquired and the con
struction of the highway in the manner proposed by plaintiff. 

In computing such severance damage, if any, you are to exclude the portion to be 
acquired and are to consider only the before and after value of the remaining property. 
You will separately assess in your verdict the market value of the portion sought to be 
acquired. 

In the Meyer case, the state's appraisers in arriving at their opinions as to value, 
averaged the lower priced acreage on the remainder with the higher priced frontage 
being condemned, reaching a uniform acreage price throughout the entire 103 acres. 
Timely objection to the giving of their opinion was made and the court refused to allow 
them to give an opinion of value. 
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The state's theory was that since the frontage on the highway in the before condition 
was merely being moved over 240 ft to the remaining property, thereby increasing its 
value, the state had in effect only condemned a composit 15 acres of the whole tract. 
This theory the court would not adopt. (I cannot say I agree with this particular ap
proach either since I feel the take should be valued in light of the value it contributes 
to the value of the whole property. ) 

The court went on to state that while a post-condemnation increase in value of the 
owner's remaining land may occur, such appraisal would result in offsetting the esti
mated enhanced value of the remainder against the market value of the part taken, stat
ing further that it is well settled that the value of the part taken should be ascertained 
by consideration of such portion alone and not as a part of the larger tract. 

Additionally, the court held that enhancement in the market value of the residue of 
land by reason of the special benefits is a legitimate offset to damages thereto, but not 
to the part actually taken. 

Of much interest in the reading of this decision is the fact the court, in justifying the 
distinct and separate parcel approach to value in situations such as before them, stated 
that while in theory this approach is unsound, they resorted to it because too many com
munities were over sanguine in regards to beneficial results of projected public im
provements, which resulted in some landowners receiving less than just compensation 
for their property. Because of this, they felt that the distinct and separate parcel ap
proach to value would more often achieve justice for all parties. 

I might state parenthetically, my trial experience has been just the opposite, as 
courts and juries have been found to be extremely wary about the assessment of special 
benefits. 

Just one comment about the Carpenter case. Mr. Rams' paper outlines the court's 
holdings; however, I would like to point out that the court, in reversing the lower court, 
seemed concerned that the state might be required to pay double damages if the part 
taken was valued as part of the whole, stating: 

However, it seems to us obvious that when the value of this strip was ascertained "as 
part of the entire tract of which it forms a part," this necessarily included to some ex
tent a part of the damages to the remaining portion. 

In submitting this issue of damages to the remainder of the tract, consideration is 
taken of damages caused by the severance of the part taken from the whole tract as 
well as of consequential damages to the remainder of the farm. 

From this it necessarily follows, it seems to us, that if the part taken be valued as a 
part of the entire tract of which it forms a part, there would be an opportunity for 
double damages. 

In analyzing the above court decisions, the following question seems worth of dis
cusion: Does the separate and distinct parcel approach to valuation make possible un
just enrichment to the landowner? 

Nichols, in his work on Eminent Domain, with reference to partial takings, states 
that in the determination of just compensation, the formulas followed by the various 
states may be listed in three groups. 14 

Group 1-Value of the land taken plus (value of the remainder area before the taking 
minus value of the remainder area after the taking) equals just compensation. 

Group 2-Value of the entire parcel before taking, minus value of the remainder af
ter taking, equals just compensation. 

Group 3-Value of the land taken plus (damages to the remainder area minus benefits 
to the remainder area) equals just compensation. 

Since the implication of the cases in Group 2 is that if the land not taken is increased 
in value in amount equal to the value of the land taken, the owner would be entitled to no 
compensation whatever, this rule is no doubt followed in those states permitting benefits 

14 Nichols, Eminent Domain, (3d. ed., Albany, 1950), v.4, §14.23. 
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to be offset not only against damages to the remainder, but also against the value of 
the part taken. 

The court, in the Oregon case of State v. Bailey, 15 states that when the formula for 
just compensation is properly applied, there is no real difference between the formulas 
contained in Groups 1 and 3. The court went on to say that damages to the remainder 
area minus benefits to the remainder area, means damages and benefits as reflected in 
market value, and therefore the final test is the value of the remainder before taking 
less value thereof after taking, that is to say, depreciation in the market value of the 
remainder. 

The question for discussion however, is whether in the application of the formulas 
pronounced in Groups 1 and 3, the part taken should be valued as a part of the larger 
tract of which it forms a part, or as a separate and distinct parcel of land without 
reference to the larger tract. Let me suggest the following questions: 

1. If we can agree that a portion of a larger tract contributes to the overall value 
of the larger tract of which it forms a part, does it not follow that the value of the part 
taken is that amount it contributes to the whole, plus damages to the remainder area 
minus benefits to the remainder area? 

2. If we can agree that a tract of land has but one true value as measured in the 
market place, and the remainder has but one true value as measured in the market 
place, has not the landowner been made whole when he is paid the difference between 
those two values, as determined by the formulas set out in the three groups heretofore 
referred to and in light of the value the part taken contributes to the value of the whole? 

3. In other words, do not those formulas envision the value the part taken contri
butes to the whole property of which it is a part? 

Nichols manifestly feels it should, his text stating: 

The land taken must be valued as a portion of the tract of which it is a part, and 
not as if it stood alone. This principle is predicated upon the obvious fact that the 
value of part of a tract is dependent upon its relationship to the remainder of the tract. 
Ordinarily this relationship gives it a greater value than the value inherent in it as a 
separate tract. By the same reasoning the value of the remainder is likewise enhanced 
by consideration of its relationship to the whole tract ...• 16 

In the cases under discussion, it is obvious the Texas and California courts feel 
there will be situations when the value of the tract taken, considered as a distinct and 
separate parcel of land, will have a higher value than when considered as a part of the 
larger tract of which it forms a part. If they did not, there would have been no reason 
for making the rulings they did. 

So let us consider a situation where the larger tract, if sold on the open market 
would have a true value of $100,000. That there has been a taking of a part of this 
tract, and the true value of the remainder, as measured in the market, is $80,000, de
termined by the use of one of the three formulas, the valuation of the part taken being 
considered in light of the value it contributes to the whole. 

4. Under such circumstances has not the owner been made whole if he has been paid 
the sum of $20,000? 

5. Considering the same situation, but in valuing the take as a separate and distinct 
parcel, if the appraisers find a value of $30,000, as measured in the market, but also 
find the remainder still has the value they found in the first instance, to wit, $80,000, 
has not the landowner been unjustly enriched to the extent of $10,000? Stated different
ly, has he not been paid more than just compensation if the true before value is $100,000 
and the true after value is $80,000, the taking being considered in light of the value it 
contributes to the whole? 

16 319 P .2d 906 (0 re., 1957). 
16Nichols, Eminent Domain,note 14supra., §14.231 (p. 544). See also Aaronson v. United States, 79 

F.2d 139 (1935); Frank v. State, 127 N.W.2d 300 (Neb., 1964); Commonwealth v. Blanton, 352 
S.W.2d 543 (Ky., 1962). 
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6. If, in constructing a highway, the facility injured a landowner in one particular, 
but would benefit him in some other particular to an extent of his injury, would you 
agree that there is nothing morally wrong, as between him and the state, in refusing 
to compel the state to pay him in excess of acts which do him as much or more good 
then injury, other than pay him for the value the part taken contributes to his whole 
property? 

7. In the cases under discussion, is this not what the courts are compelling the 
state to do when they adopt the separate but distinct parcel of land approach to valuation? 

Let us look again at the Meyer case, and the admitted theoretically unsound ap
proach to value the court adopted. Why did they resort to it? It was not because they 
were concerned the state might be compelled to pay double damages, as pronounced by 
the court in the Carpenter case. It was adopted because: " ... too many communities 
were over sanguine in regards to the beneficial results of projected public improve
ments, which resulted in some landowners receiving less than just compensation for 
their property." --

8. Is not the court, by that statement, saying the triers of the fact, the jury, is not 
competent to weigh the evidence and reach a just verdict, because they might become 
over enthusiastic about special benefits? 

9. Is not the court saying that if the part taken is valued as a part of the tract of 
which it forms a part, the jury might consider the special benefits too liberally, re
sulting in payment to the landowner of less than just compensation? 

10. Is not the court, by so doing, invading the province of the jury and changing the 
rules, not because they are unsound, but because the court feels the jury might, in a 
given case, become so enamored of the value of special benefits, the landowner might 
suffer thereby ? 

In the Silveira case, the court, in adopting the separate and distinct parcel approach 
to value, based its opinion upon the definition of market value, it being the highest price 
in cash a willing buyer would pay a willing seller, both being fully informed, etc. The 
court reasoned that if the taking, considered as a separate and distinct parcel of land 
would bring a higher price in the market than if considered as a part of the entire tract 
of which it was a part, the landowner should be paid that amount. 

11. Is not the court in so ruling, saying in effect the value of the parts can exceed the 
value of the whole? 

Assume a landowner, who is the owner of a 5-acre tract of land, voluntarily and of 
his own choosing, decides he would like to own additional land. Over the course of a 
year or two, there being no change in the market, he makes 4 purchases of abutting 
5-acre tracts, the market value of and price paid for each 5-acre tract, along with his 
original 5-acre purchase, is $225 per acre. 

He is now the owner of a 25-acre tract of land, which we will assume has a market 
value of $ 5000, or $ 200 per acre. 

12. In the event of a total take, do you believe the Texas and California courts would 
require the state to value each 5 acres as a separate and distinct parcel of land, thus 
permitting the landowner to secure more than the market value of the whole? 

13. If your answer is no, why then, in event of a partial take, should those courts 
require the state to pay more than the value the part taken contributes to the whole? 

14. If the rulings of the Texas and California courts are followed through to their 
logical conclusion, and in the event of a total acquisition, are they not opening the door 
to permit a landowner to divide his whole property into individual segments, value each 
segment as a separate parcel, the values of which when added together, would secure 
for him something in excess of the value of the whole? 

In the Meyer and Silveira cases, frontage is being restored, even though limited to 
frontage on a service road in the former instance, and limited as to access in the latter. 
This would not occur if the landowners decided to place the areas involved on the open 
market for private sale. If either did, a subsequent sale would completely dispossess 
them of frontage to their remaining property along the highway being improved. 
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15. Do you not believe it logical, therefore, that a prudent seller would weigh such 
a proposed sale in relation to the total market vai.ue of his larger tract and the value of 
the remaining property would have after the sale of the part? 

16. If this be true, why should the courts require a different rule of evaluation to be 
applied when the state needs to acquire the same property for a public purpose? 

17. Take the following example for instance: If an owner felt his entire holding to 
have a market value of $100,000, but the remainder following the proposed sale would 
only have a value of $20,000, would he not want to secure $80,000 for the part he wished 
to dispose of? 

18. If you agree with this, are you not also agreeing with the proposition a prudent 
seller is relating the part he wishes to dispose of to the value of the whole property? 

19. If, in a private sale such as above related, the market indicates an owner re
lates a proposed sale of part of his larger holding to the value of the whole, why is it 
so inequitable for appraisers for a condemning agency to follow the same procedure? 

20. Has not a court, by permitting the separate and distinct parcel approach, made 
it possible for an owner to receive a higher value for a part of his holding, regardless 
of the amount that part contributes to the larger part, thus, in effect, destroying the 
principle of unity of use and title, as well as ignoring the physical fact of contiguity? 

21. In a situation, such as the widening of a non-access-controlled highway, where 
the frontage was restored, has not the court made it possible for the landowner to again 
receive a higher value for the restored frontage, based on the separate and distinct 
parcel valuation approach? 

22. Stated differently, has not the court made it possible for a landowner to obtain 
frontage value for two segments of his property, should there be a second widening, or 
the one widening and a private sale of the second frontage, based on the separate and 
distinct parcel approach to value, which it would have been impossible for him to obtain 
had he originally placed the first segment on the open market for sale himself? 

23. Is not the court, in so doing, saying that if you take the ham from an order of 
ham and eggs, you must pay in excess of what the ham contributes to the eggs, even 
though you have given him back the ham and in effect taken one of the eggs? 

In the Silveira case, the court would not permit the valuation of the part taken as a 
part of the whole tract of which it formed a part, stating such an approach is not ex
clusive. The court stated such a rule was only adopted for protection of the landowner 
in order to prevent a separate and distinct parcel approach being restored to in cases 
where a non-marketable and valueless strip of land of small width was being acquired. 

24. Should it not also be adopted to protect the state and its taxpayers from paying 
in excess of just compensation if the other approach makes it possible for such a result 
to occur? 

25. In their efforts to protect a landowner, do you not feel the Texas and California 
courts are overlooking the universal requirement that just compensation not only means 
compensation that is just to the landowner, but also just to the public as well? 

Our state constitution, as well as the 5th Amendment of the U.S. Constitution, pro
vides, in one form or another, that private property shall not be taken for a public use, 
except upon the payment of "just compensation." 

26. If a court, by its ruling, makes it possible for a landowner to obtain in excess 
of just compensation, or stated another way, requires a state to pay in excess of just 
compensation, is not that ruling violative of our constitutions? 

At this point, I have commented enough upon this most interesting subject, and 
whether it is more equitable, both for the landowner and the state, to value a partial 
taking as a separate and distinct parcel of property, or view it in light of the value it 
contributes to one's whole property. It is probably obvious that I do not agree with the 
holding of the Texas and California courts. Of course, I have disagreed with the courts 
on other holdings, but since they have the last say, it really did not do me a great deal 
of good. 




