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.THE so-called "inverse condemnation" can involve problems differing from those in 
the usual condemnation. This paper is a discussion of some of these problems, most 
of which have been experienced by the attorney general's division of the Washington 
State Highway Department. 

To assist you in understanding these problems, brief reference will be made to the 
substantive and procedural law which is the basis of our inverse condemnations. Wash
ington's constitution prohibits the "damaging" and "taking" of private property for public 
use. 1 There are no statutes defining either what sort of injury is actionable or the pro
cedures, either informally or in court, for the handling of claims for such injuries. Our 
case law has defined the injuries which are actionable and permitted actions on such 
claims as in other civil actions. Such actions must be tried by a jury , unless waived. 2 

The jury determines the facts of liability as well as those relating to damages. Juris
diction of such suits is confined to the county in which our state capital is located. 

The most common unconstitutional takings and damagings encountered relate to im
pairments of access including changes of grade, water damages, slides, damages to 
lateral support, and encroachments. Not all injuries are actionable, the constitution 
not creating a cause of action where none existed under the doctrine of damnum absque 
injuria. 3 Actions sounding in tort4 or involving exercises of the police power5 have 
been distinguished from those involving acts under the power of eminent domain. 

PROBLEMS PRELIMINARY TO TRIAL 

Preliminary Investigations 

Requests for the investigation of the factual bases of claims for unconstitutional 
takings or damagings of private property are referred to our regular engineering staff, 
the volume of such work handled not justifying a separate investigating staff. Such in
vestigations generally require work differing from that usually handled by the engi
neers, and they are apt to be casual as to the extent of investigations and the contents 
of reports to be submitted by them. They do not always appreciate that they are ex
pected to submit a factual report on the claimed cause of the damage and the extent of 
the injuries but seem to proceed on the theory that they are expected to prepare one
sided or "whitewash" reports. Reliance on such reports has caused us considerable 
embarrassment in court. The investigator, regardless of who he is, must be told what 
is expected of him. His conclusions should be approached critically and verified before 
relying on them in court. Limitations of departmental personnel should be recognized 
early and independent consultants retained to investigate and testify in the unusual case. 

*At the time of writing this paper, the author was Assistant Attorney General, Washington State. 

1Amendment 9, Art. l, Sec. 16, Washington Constitution. 
21bid. 
3 Wilkening v. State, 54 Wn.2d 692, 344 P.2d 204 (1959). 
4Wong Kee Jun v. Seattle, 143 Wash. 479, 255 Pac. 645 (1927). 
5Conger v. Pierce County, 116 Wash. 27, 198 Pac. 377 (1921); 18 A.LR. 393; Sandona v. Cle Elum, 
37 Wn2.d 831, 226 P.2d 889 (1951). 

Paper presented at the Highway Research Board's Second Annual Workshop on Highway Law, held at 
the University of Wisconsin, July 1963. 
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Investigation Before Construction 

It was anticipated that the construction of the freeway through downtown Seattle 
would result in a number of claims for damages to structures due to slides, jarring of 
the earth, and damages to lateral support. To be certain of the before condition of a 
number of buildings which could be damaged, the Washington State Highway Department, 
prior to construction, retained a contractor qualified in the construction of all types of 
buildings to conduct a room-by-room survey and submit a report indicating the location 
of all cracks, settlings, and similar structural defects in such buildings. These pre
construction reports are now serving as an excellent basis for evaluating claims now 
being received. The same contractor is now being sent back to evaluate the physical 
after condition of the same buildings. Preliminary studies are also being conducted to 
determine the present noise level of a hospital which will claim substantial damages 
from freeway noise. 

Federal participation in the cost of these preconstruction surveys of buildings has, 
in the past, been seriously questioned. The Federal Government's argument is that its 
funds can lawfully be used in right-of-way costs but not in costs incidental to tort claims. 
Applied to the cases described above this argument is unsound as the damages in ques
tion do not sound in tort under the law in Washington, but are either unconstitutional 
takings or damagings. It is impossible for a highway department to anticipate all 
damages that will result on a particular project and unreasonable to expect it to acquire 
rights-of-way to the extent necessary to avoid all possible damages to property. 

Discovery 

With the liberal rules of pleading such as contained in the Federal Rules of Civil 
Procedure, most of which we have adopted in Washington, it is often difficult to tell 
from a complaint how a property owner has been damaged. It is therefore generally 
more necessary to resort to discovery procedures in the inverse situation than in the 
usual condemnation. Interrogatories can help on problems of ownership, possible 
witnesses, contents of written contracts and leases, rentals, and other factual material 
that can readily be secured by an owner. Interrogatories are of little help where an 
owner is not sure of the factual basis of his suit until just before trial, which is more 
often the rule than the exception. Depositions as well as interrogatories may be re
quired in this situation. It may be possible to restrict the owner's case by requesting 
admissions of fact as permitted under Federal Rule of Civil Procedure No. 36. Unless 
the case is obviously one where there is no legal liability, a motion for summary judg
ment will generally be fruitless as there almost always will be unresolved questions of 
fact relating to liability or damages or both. 

STATUS OF THE CONTRACTOR 

Under the case law of Washington, if the contractor is acting within the scope of his 
contract as an independent agent, he will not be personally liable for takings or damag
ings of private property incidental to his performance of the contract. 6 He will be 
liable for damages caused by negligence in the performance of the contract. 7 This 
liability is expressly recognized in Washington's Standard Specifications for Road and 
Bridge Construction, which also require that the contractor's bond indemnify the state 
from "any direct or indirect damages that shall be suffered or claims, for injuries to 
persons or property, during the carrying out of the work of the contract. "We have not 
felt that these specifications secure indemnification from unconstitutional takings or 
damagings. 

Recently we have inserted in some contracts special provisions extending the con
tractor's liability to unconstitutional takings and damagings. We have yet to find what 
real indemnification we may secure from the contractor or his surety because of this 

6 Ettor v. Tacoma, 77 Wash. 267, 137 Pac. 820 (1914). 
7 Curtis v. Puget Sound Bridge & Dredging Co., 133 Wash. 323, 233 Pac. 936 (1925). 
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specific provision. We have also required the contractor to secure a public liability 
policy, with substantial limits, insuring the state against all losses arising from the 
performance of the contract. If insurance is required, care should be taken to insure 
against any "occurrence" rather than against any "accident." Our supreme court 
recently held that an unconstitutional damaging (water pollution) was not an accident 
and t herefore not covered by a general public liabilit-y policy. 8 

It is often difficult to tell whether a particular damage resulted from the contractor's 
negligence or was incidental to the performance of his contract. If the owner has not 
joined the contractor as a defendant in his inverse condemnation action and the contrac
tor's negligence may have contributed to the loss in question, the state should see that 
the contractor is joined as a defendant if such is permitted under local rules. Once the 
contractor is involved, it is possible that he, his surety, or his insurance carrier may 
be willing to participate financially in a settlement at a sum which the state would not 
be willing to pay alone. 

Usually when a contractor has been named as a defendant, he immediately tenders 
his defense of the action to the state. As it is generally possible to infer fault of the 
contractor as well as the state from the general allegations of a complaint in which the 
contractor has been named a defendant, we usually refuse this tender. Dire conse
quences because of our refusal are promised by the contractor. We have found no legal 
justification for holding the state liable for declining a tender of defense if judgment is 
ultimately for the contractor. Local law may be otherwise however. There could be 
remedies for the s tate if a contractor refused a tender of defense made by the state 
based on indemnity provisions of the contract involved. 9 

We have accepted a tender of defense where the contractor was obviously acting 
within the scope of his contract and would not be liable. Defending and ultimately paying 
a judgment against the contractor can be awkward in this situation unless the state is 
also named in the judgment. 

SOME VALUATION PROBLEMS 

Permanent and Temporary Injuries 

Two general measures of compensation have been laid down in Washington. One re
lating to permanent injuries is the before and after rule;1° the other for temporary in
jui•ie s is "the reasonable expense of r estoring the land, and the loss of income pending 
such restoration witbin a reasonable time. "11 We have a number of cases involving this 
distinction, but none of them lay down a rule for determining whether a particular injury 
is permanent or temporary. "Income" as alluded to in the temporary situation is usual
ly approached in terms of rental, but the use of the ambiguous word "income" does 
cause us concern. If the injury is temporary but continuing, there is a possi bility that 
successive actions may be allowed for the continuing i njur y. 12 The before-and-after 
rule of compensation will generally be more economical to the state and we therefore 
attempt to establish that an injury is permanent rather than temporary. If possible, 
this issue should be resolved at a pretrial hearing such as is allowed by Federal Rule 
of Civil Procedure No. 16 rather than permitting all the owner's proof on damages to 
go to the jury. 

8 Town of Tieton v. General Insurance Co., 61 Wn.2d 716,380 P.2d 127 (1963). 
9 See 27 Am. Jur., Indemnity, Sections 26 and 27. 
1 0 The Washington court has held that where earth materials are taken, the measure of compensation is 

the effect on the value of the lend from which the materials ere taken rather than the value of the 
materials. Ghione v. State, 26 Wn.2d 635, 175 P.2d 955 (1946); Armstrong v. Seattle, 180 Wash. 
39, 38 P.2d 377, 97 A.LR. 826 (1934). 

11 Messinger v. Frye, 176 Wash. 291, 28 P.2d 1023 (1934); Harkoff v. Whatcom County, 40 Wn.2d 147, 
241 P.2d 932 (1952); see 29 C.J.S., Eminent Domain, Sec. 142. 

ulsland Lime Co. v. Seattle, 122 Wash. 632, 21 l Pac. 285 (1922). 
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Care should be exercised to see that the final release or judgment expressly covers 
future damages if that is its intention. If the effect of an inverse condemnation is to 
establish that the state has taken or damaged rights in certain land, these rights and 
the description of the land involved should also be spelled out in the final judgment. 13 

Cost to Cure 

Whether the injury be termed temporary or permanent, a cost to cure the injury 
approach to damages may be more economical to the state, easier to apply, and more 
readily acceptable to the owner than a before and after determination of compensation. 
Examples are where the state agrees to pay the costs of a new well where construction 
has dried up the old one and the costs of cleaning up materials sloughed from highway 
construction into the beds of streams and ponds on private property. Often this partic
ular problem can be anticipated in the original right-of-way settlement by provisions 
to reimburse the owner for his costs to correct such damages, if they occur, upon 
presentation of proof of such costs. We have also paid for or performed such work 
directly where agreeable with owners. 

In the event of trial to determine compensation, the cost to cure the injury has been 
held the measure of damages where it is less than the decrease in the market value of 
the premises. 14 Even where the owner relies upon decreased market value, the defen
dant may show a cost of restoration to its former relative position. 15 

A costs to cure approach to settlement may not be satisfactory where the damage is 
continuing or recurring. One settlement on a before-and-after basis recognizing the 
possibility of future damage would be more desirable than settling on a cost to cure anct 
then being liable in the event of a subsequent injury from the same cause. 

EFFECT OF PRIOR JUDGMENTS 

Res Judicata 

Often the property remaining after a partial taking will be damaged during or as a 
result of the construction for which the taking was made. To what extent will the prior 
right-of-way settlement or judgment be a bar to a subsequent action for such damages? 
An example of this situation is found in Compton v. Seattle, where the court held that a 
prior condemnation judgment was res judicata as to all questions of damages raised 
and which might have been raised in the condemnation. 16 Our court has indicated that 
to raise this defense defendant must bring up "so much of the proceedings in the con
demnation as was necessary to show that the grounds upon which recoveries were had 
were identical. "1 7 

Actual items of damages claimed may be made specific by inclusion in the final 
judgment in the condemnation action. The problems involve those damages "which 
could have been claimed" in the first action. In the trial of a condemnation action in 
Washington we are obligated to present our construction plans and damages are pred
icated upon such plans. 18 This should ease the problem of determining what issues 
could have been raised. Numerically however the holdings of Washington cases favor 
the owners in finding that the damage in question was not such as would normally be 
anticipated or differs from that claimed in the first action. 

A situation which we have encountered several times recently is that in which there 
has been a claimed injury to property and the state subsequently condemns or other-

13 See Little v. King County, 159 Wash. 326,293 Pac. 438 (1930); Cf. Steiger v. City of San Diego, 
329 P .2d 94 (1958). 

14 4 Nichols, Eminent Domain (3d ed.), Sec. 14.22; 5 Nichols, Eminent Domain (3d ed.), Sec. 23.2. 
15 1n re Mercer St., 55 Wash. 116, 104 Pac. 133 (1909). 
16 38 Wash. 514, 80 Pac. 757; see 29 C.J.S., Eminent Domain, Sec. 328. 
17 Downs v. Seattle & Montana Ry. Co., 5 Wash. 778, 32 Pac. 745 (1893). 
18 State v. Ward, 41 Wn.2d 794,252 P.2d 279 (1953). 
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wise acquires the property. The source of much of this litigation is State v. Corey, 19 

indicating that RCW 47. 28. 026 prohibiting improvements within the limits of recorded 
highway plans could result in a compensable inj u11; to ptoperty. A defense in this situ
ation is suggested by Anderson v. Port of Seattle, 0 in which plaintiffs sought to main
tain an action for damages caused by airplane noise, which action had accrued and been 
commenced before the defendant had acquired the property damaged by purchase at a 
fair price and without depreciation for the alleged damages. The court held that the 
owners were fully compensated in the purchase and could not subsequently maintain an 
action for the prior damages, whether temporary or not. 

The Plan Change 

A problem arises where a partial taking of right-of-way is based upon certain construc
tion plans and the department subsequently changes its plans. Does this situation cre
ate a cause of action for the owner? A case involving this problem is Feuerborn v. 
State. 21 The plans presented in the trial of the original condemnation provided for a 
grade intersection at the corner of the Feuerborn property. The plans were changed 
so that this proposed intersection was closed. Among other things, the state argued 
that it was not liable in the cul-de-sac situation and that the closure was a proper ex
ercise of the police power. The supreme court did not find it necessary to consider 
these arguments of noncompensability but concluded that the state, having elected to 
have damages determined in relation to specific plans and evidence, was bound by such 
plans and evidence. By way of dicta the court discussed the measure of compensation 
in this situation as follows: 

The measure of damages is the difference between (1) the amount of compensa
tion that was awarded in the Grant County judgment for the taking of the right 
of direct access to the highway when plans to construct on eastbound on-ond
off romp adjacent to the corner of oppe /ants' property were in evidence, and (2) 
the compensation to which they would hove been entitled hod the present con
struction plans been placed in evidence in the condemnation proceeding. In 
other words, the measure of damages is the difference between the amount of 
damage to the condemnees' property under the original plan and under the lat
er pions. 

Under the original plans the owners would have had a service station corner. The 
language quoted above has the advantage of avoiding the state's having to pay for this 
paper benefit when it changed its plans. 

We have had a number of actions similar to the Feuerborn case due to plan changes 
required by the higher standards of the Bureau of Public Roads, most of which spring 
from deed provisions relating to construction and expressly reserving certain access 
rights. Where the construction provided, such as a frontage road, is not built, our trial 
courts have held that the state is obligated to build within a reasonable time or be liable 
in damages to the owner. Where a facility has been built as promised and then is 
changed, owners have been given causes of action for their damages resulting from such 
change. Most of the highways involved have been opened for only a short time. We have 
not had a case in which the possible conflict between the state's right to abandon a high
way or change its route and the reservations of access rights in such deeds has been 

1 9 59 Wn.2d 98, 366 P.2d 185. 
2 0 49 Wn.2d 528, 304 P.2d 705. 
21 59 Wn.2d 142,367 P.2d 143; other coses in which owners sought damages because of a change or 

abandonment of plans are Williams v. N.C. Highway Commission, 252 N.C. 772, 114 S.E.2d 782 
(1960); Fleming v.Noble, 171 N.E.2d 739 {Ohio, 1959); and Bessemer Improvement Co. v. Greens
boro, 247 N .C. 549, 101 S.E.2d 336 (1953). 
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resolved. The promissory language contained in the deeds appear to create an interest 
which will run with the land. 22 

The only way to avoid this problem is to avoid express obligations and rights in the 
original transaction. In condemnation trials in Washington, damages are predicated on 
evidence of current plans, 23 and we cannot avoid their binding effect. Where the facility 
involved is a "new" location to which the owner has no prior right of access, it should 
be easier to avoid such promissory language than in those situations where prior rights 
are affected. Whether the state wishes to take the risk in expressly providing for rights 
is essentially a matter of economics, but there are some risks in this practice. 

Although an interest in land may run, a cause of action for the takin.f or damaging of 
such interest is personal and will not run unless expressly conveyed. 2 If you are sued 
by the current owner of a piece of property, it is possible that the cause of action arose 
before he acquired title and that he does not own the cause of action. This in turn leads 
to the problem of when does a cause of action arise. This may not be the date upon 
which the damages were actually done but when the project involved is entirely com
pleted. 2; This latter rule will also be of importance in considering whether or not the 
statute of limitations has run on the damages in question. 

TRIAL CONSIDERATIONS 

Procedures and tactics in the trial of an inverse condemnation are similar to those 
in the trial of the usual condemnation. Often, however, not only will there be a dispute 
as to the amount of compensation but also as to the fact of liability. We have not faired 
well when our position has been that, although there are damages, the state did not cause 
them or that the state is not legally responsible for such damages. As to the amount 
of verdicts, our record on inverse condemnations is not so impressive as in direct 
condemnations. This may be due in part to the inference created in the inverse con
demnation that the state is a wrongdoer. As we often contest liability as well as 
damages, compromises are less frequent in the inverse situation. 

A tactic sometimes suggested by insurance counsel in tort cases is that liability not 
be admitted although it is obvious in the hope that by trying all issues, perhaps some
thing will come out which will result in the jury's doing some equity for the defendant. 
This is most unlikely in an inverse condemnation where the state is on one side and the 
issues are the comparatively unemotional ones of injury to land and its value. The 
fairness of the state can be made more obvious by an admission of liability and indi
cating early that the owner must still prove his damages. 

We always ask for a trial by jury. Our experience has been that judges are more 
liberal than juries in either direct or inversP- condemnation. In a trial to the court a 
reversal on appeal may be rendered more difficult than in a jury trial by the trial 
court's entry of adequate findings and conclusions. 

There are not many defenses that can be raised in a condemnation action. Negli
gence of the owner may bear on whether he has breached his obligation to mitigate 
damages, 26 if such an obligation exists under local law, or on whether acts of the de
fendant actually were the cause of the damages. Possible defenses suggested through
out this discussion include that the contractor, not the state, is liable, that the injury is 
tortious or arises from an exercise of police power, that it is consequential or damnum 
absque injuria, that it is barred by the applicable statute of limitations, or that the 
action is barred by a prior judgment. Local law may also require the filing of claims, 

22 See Williams v. N.C. State Highway Commission, supra note 21. 
23Supra note 18. 
24 30 C.J.S., Eminent Domain, Sec. 389 et seq., Gillam v. Centralia 14 Wn.2d 523, 128 P.2d 661 (1942). 
25 Gillam v. Centralia, supra. Foley v. Cedar Rapids, 133 Iowa 64, 110 N.W. 158 (1907); Dougherty 

County v. Edge, 216 Ga. 100, 114 S.E. 2d 862 (1960). 
26 4 Nichols, Eminent Domain (3d ed.), Sec. 14.22, p. 527. See Hinckley v. Seattle, 74 Wash. 101, 

132 Pac. 855 (1913). 
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the posting of bonds, or commencing actions in certain courts or in a certain manner. 
Factually either liability or damages, or both, may be controverted. 

Care should be exercised in deciding whether or not to appeal an inverse condemna
tion judgment. The error should be substantial. The record will contain proof of some 
act by the state and some injury suffered by the owner. If equity indicates that there 
should be a remedy for the owner, the appellate court will generally find a link between 
the state's act and the owner's injury. Appellate judges seem to favor either property 
or personal rights, the state having no appeal in either classification. 

Although inverse condemnations are similar to direct condemnations, more care 
must generally be taken at each stage of the case, including preparation as well as trial, 
than in the usual condemnation. It is hoped that this discussion will be of some assis
tance to you in anticipating problems that can arise in such actions. 




