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•IN order to avert a nationwide steel strike in April 1952, which he believed would 
jeopardize the national defense, the President issued Executive Order 10340 directing 
the Secretary of Commerce to seize and operate most of the steel mills of the nation. 
The Supreme Court of the United States, in the case of Youngstown Sheet and Tube 
Company et al. v. Sawyer 1 upheld the granting of an injunction against the Secretary 
of Commerce for such seizure. Mr. Justice Black, in the course of delivering the 
opinion of the Court, made the following comments pertinent to this discussion: 

The President's power, if any, to issue the order must stem from an Act of 
Congress or from the Constitution itse If. 

*** 
In the framework of our Constitution, the President's power to see that the laws 
are faithfully executed refutes the idea that he is to be a lawmaker. 

* * * 
And the Constitution is neither silent nor equivocal about who sha II make laws 
which the President is to execute. The first section of the first article says that 
"all legislative power herein granted shall be vested in the Congress of the 
United States •••• " After granting many powers to the Congress, Article I goes 
on to provide that Congress may "make all Laws which shall be necessary and 
proper for carrying into Execution the foregoing Powers, and all other Powers 
vested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof." 

The President's order does not direct that a congressional policy be exe
cuted in a manner prescribed by Congress-it directs that the Presidential poli
cy be executed in a manner prescribed by the President .•.• The power of Con
gress to adopt such public policies as those proclaimed by the order is beyond 
question •.•. The Constitution does not subject this lawmaking power of Con
gress to Presidential or military supervision or control. 

In essence the Court was again addressing itself to the principles of constitutional 
law that the exercise of power by the Federal Government must be traced to some 
grant of power in the Constitution; and that the Constitution has established the Con
gress of the United States as the legislative body for the enactment of the laws and the 
President of the United States for the execution thereof. In the light of these principles 
let us· examine the national policy aspects of the Bureau's required provisions for 
Federal-aid highway construction contracts. 

The affirmative use of the Government contract as a means of pursuing national 
policy objectives is not of recent origin; but its use to proliferate such objectives has 

1Youngstown Sheet and Tube Company, et al. v. Sawyer, 343 U.S. 579, 585-588, 72.S.Ct. 863, 96 L.Ed. 
1153, 26 A.L.R.2d 1378. 

Paper presented at The Second Annual Workshop on Highway Law, University of Wisconsin, June 
?4-28, 1963. 
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become increasingly popular and is apparent testimony to its success. 2 The continuing 
p .. nt£>f'tiun attitnrln nf th,-, ~nmpt ... nllr>T' r.f\nf'-rnl, th" l"nnf\T'Ol r.nvf'-rnmnnt 11'! Of'.f'n11nting 

officer and the Congressional watchdog over the Executive Departments, has evoked 
many policy requirements in executive orders and agency r egulations and directives 
which are designed primarily to insure the proper payment of Fede ral funds. s- But, 
whether established by legislative enactment, executive order, or administrative regu
lation, the current Federal-aid highway construction contract, like its counterpart, the 
Federal construction contract, contains many terms and conditions (the so-called 
"boiler-plate" provisions) which are basically designed to advance some national eco
nomic, social or political policy of the Federal Government. 

It has been argued, forcefully, by some writers that contracting by a private firm 
with the Federal Government is, to a large extent, an act of submission, rather than 
one uf assent or mutual agreement. 4 The frustration of private contractors when first 
faced with these "boiler-plate" provisions may be understandable. But, this frustration 
should, in fairness, be tempered by the recognition that all competitors for Govern
ment business are similarly affected. And, with greater experience gained from con
tinued business with the Government, should come the confidence that these unique 
contractual obligations which have been incurred are well-defined by a mass of Govern
ment precedent and regulation which has developed around them. 

With respect to construction contracts for Federal highway projects, the construc
tion phases of the contract must necessarily be governed by the plans and specifica
tions developed by the engineers of the Bureau of Public Roads. However, the general 
contractual obligations of the contractor with respect to changes, changed conditions, 
termination for default, inspection, payment and disputes, as well as the many clauses 
required by Federal statutes, are contained in printed forms of "General Provisions" 
and "Labor Standards Provisions" for construction contracts which are issued by the 
General Services Administration for all Government agencies.6 It is this portion of 
his contract assembly that the contractor "submits to" without argument. Aside frorr 
the clauses which are dictated by the requirements of specific Federal statutes, 6 the 
other clauses of the "General Provisions" referred to above were hammered out over 
a period of many years on the basis of decisions by the Federal courts and almost 

2 1n practically every session of Congress since at least 1930, there have been legislative proposals sub
mitted proposing some new term or condition for the advancement of a social, economic or political 
policy. Most fail of enactment; many do not. For example, amendments proposing the incorporation 
of "Buy American" requirements in the Federal Aid Highway Act of 1934 were defeated in floor de
bate (78 Cong.Rec. 8644). Similar proposals were advanced with the Federal Aid Highway Act of 
1936, but defeated (80 Cong.Rec. 5595-96). The present session of Congress has several such bills 
before it; for example, the bill calling for amendment of the Davis-Bacon Act (40 U.S.C. 276a) for 
recognition of fringe benefits in determining prevailing wages (H.R. 6041, 88th Cong., 1st session, 
introduced by Mr. Roosevelt, May 6, 1963). 

3 The Davis-Bacon Act (40 U.S.C. 276a} is illustrative of this (see discussion at footnote 19, supra). 
So also is the prohibition against the use of convict labor (section 1.24(a) of the Federal Aid High
way Regulations). This requirement originated as a rider on the Department of Agriculture Appropri
ations Act for fiscal year 1933, (Act of July 7, 1932, 47 Stat. 609, 634) and subsequent annual ap
propriation acts. Later (1935), it was incorporated in the regulations applicable to the Federal-aid 
highway program, and is presently codified as section 114(6) of title 23, United States Code. Finally, 
the current section 1.24(a} has recently been held to be too broad in its prohibition (41 Comp. Gen. 
213} and is presently being revised (See Public Roads Instructional Memorandum 21-7-61 of Novem
ber 7, 1961 ). 

4Miller, Arthur S. Government Contracts and Social Control: A Preliminary Inquiry. Virginia Law 
Review, Vol. XU, 1955, p. 27-58. 

540 Code of Federal Regulations, 1.16.101 and 1.16.901, Standard Forms 23-A and 19-A. 
6 See Title 41, United States Code. 
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Since this group is concerned primarily with national economic, social and political 
policy as they have been required by the Bureau of Public Roads in State contracts for 
Federal-aid highway construction, I shall refer principally to the provisions prescribed 
in Attachment 1 to the ,Bureau's PPM 40-4, dated April 24, 1962, as amended, as they 
implement applicable provisions of Title 23, United States Code, 8 and Regulations for 
the Administration of Federal Aid for Highways, issued by the Secretary of Commerce, 
as well as other pertinent Federal laws and regulations. 

Since these clauses were adapted in large part from the clauses prescribed by the 
General Services Administration for construction contracts on Federal projects, the 
history of the Federal clauses will best reveal the extent to which they embody national, 
economic, social and political goals of the Federal Government. When we realize that 
the Federal Government is paying the larger portion of the cost of the Federal-aid sys
tems, it is understandable why it has every justification to pursue its economic, social 
and political purposes in such highway construction and in other grant-in-aid programs. 

NATIONAL ECONOMIC OBJECTIVES 

The most basic economic policy consideration in public contracts is not contained 
in the required provisions for Federal-aid contracts because it concerns the method 
of entering into the contract. I am referring to the requirement for competition con
tained in Section 112 of Title 23, United States Code, namely, that the contract be 
awarded to the lowest responsible bidder following public advertisement for bids. The 
standard specifications of the various states fully implement the foregoing statutory 
requirement as well as the more specific requirements of Section 1. 15 of the Regula
tions for the Administration of Federal Aid for Highways. 

Historically, a similar requirement has been applicable to contracts to which the 
Federal Government is a party since the mid-nineteenth century. As far back as 
1809, a Federal statute required adve1•tisement of public bids in connection with con
tracts. 9 The present competitive biddin~ requirement in Federal contracts is derived 
directly from the Act of March 2, 1861. 1 This statute was later codified as Section 
3709 of the Revised Statutes. 11 The basic procurement r equirements applicable to all 
Government agencies is now set forth in Title m of the Federal Property and Admin
istrative Services Act of 1949, as amended. 12 The rulings of the Comptroller General 

7 In 1949 the Congress recognized the need for uniformity in Government contract procedures and for a 
central procurement agency for supplies and services and passed the Federal Property and Adminis
trative Services Act of 1949, as amended. This statute further established the General Services Ad
ministration as the central regulatory agency for Federal procurement of supplies and services. The 
Federa I Procurement Regulations issued by the Genera I Services Administration prescribe standard 
froms to be included in Federal contract assemblies, of which the "General Provisions (Construction 
Contracts)" is one, and prescribe regulations for the procedural aspects of Government contracting 
by al I Government agencies. It is under the aegis of the General Services Administration that the 
policies prescribed by Federal statute and executive order for Federal contracts are reduced to spe
cific contract provisions. The Armed Services Procurement Regu lotions issued by the Department of 
Defense do the same job for procurement by the armed services. 

8 23 Code of Federal Regulations, l. l through 1.38. 
9 Act of March 1809, 2 Stat. 536. 

10 12 Stat. 220. 
11 41 U.S. Code 5. 
124 l U.S.C. 251-260. Note that section 310 (b) of the Federa I Property Act (41 U.S.C. 260 (b)) provides 

that "reference in any Act ... except subsection (a) of this section, to the applicability of Revised 
Statutes, section 3709 to the procurement of property and services ... shal I be deemed to be a refer
ence to section 302 (c) of this Act." 
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of the United States, have probably had the greatest influence over the years on the de
velopment of the foregoing Federal statutory provisions, in protecting the competitive 
bidding system. In fact, the Comptroller General recently held, with respect to another 
grant-in-aid program authorized by Section 291 of Title 42, United States Code, where 
the statute did not prescribe the method by which construction contracts would be 
awarded, but the implementing regulations required competitive bidding, that project 
sponsors were required to comply with the Federal competitive bidding system as in
terpreted by the Federal courts and accounting officers. 1a The legislative history of 
Section 112 of Title 23, United States Code, also makes it apparent that it was designed 
to bring the Federal-aid highway construction program under the body of rules and 
precedents that developed around the foregoing Federal statutes. 

Although the competitive bidding requirement for Federal-aid highway contracts 
entered into by the states does not contain the detail as to procurement methods and 
advertising requirements contained in the Federal statutes and regulations, as the lat
ter apply to Federal contracts, I would recommend a review of the Federal statutory 
requirements of Title III of the Federal Property Act and the regulations implementing 
this title, issued by the General Services Administration in its Federal Procurement 
Regulations, 14 as well as the many interpretive rulings of the Comptroller General of 
the United States with respect to competitive bidding. In view of the indicated legis
lative background of Section 112 of Title 23, United States Code, the Federal statutory 
provisions, regulations and rulings should be a welcome and convenient guide in inter
preting this extension of Federal policy to Federal-aid contracting. 

In the 1930's the economic plight of our country gave birth to the Buy-American 
Act. 15 I understand that some States have similar acts or policies. While the Buy
American Act continues to be applicable to Federal contracts., Section 1.19 of the Reg
ulations for the Administration of Federal Aid for Highways provides: 

No requirement shall be imposed and no procedure shall be enforced by any 
State in connection with a project which may operate ... (b) to prohibit, re
strict or otherwise discriminate against the use of articles or materials of 
foreign origin to any greater extent than is permissible under policies of the 
Department of Commerce as evidenced by requirements and procedures pre
scribed by the Administrator to carry out such policies. 

A recent amendment to PPM 40-4(1), dated May 17, 1963, permits the deletion of 
clause (b) of Section 1.19 in the respective attachments of "Required Provisions for 
Federai-aid Contracts" to PPM 40-4; and gives as the reason therefor the fact that: 

Neither the Department of Commerce nor the Bureau of Public Roads has at this 
time prescribed any policies or requirements regarding the use of materials of 
foreign origin in Federal-aid highway contracts. The use of such materials that 
meet approved specifications is subject only to State law. 

Although clause (b) of Section 1.19 of the Federal-Aid Regulations relates to the 
Federal policy set forth. in the Buy-American Act, clause (a) of the same section, pro
hibiting discrimination by the states against articles or materials made or produced 
in any other state, territory or possession of the United States, is an economic policy 
imposed by the Secretary of Commerce and is traceable again, in large part, to the 
desire to maintain a system of competitive bidding, thereby obtaining the best bargain 
for the Federal Government in the expenditure of Federal grant-in-aid funds. 

13 37 Com. Gen. 25. 
14 41 Code of Fed era I Regu lotions, part 1-2. 
15 Act of March 3, 1933, Title 111, 47 Stat. 1520, 41 United States Code, lOa-d. 
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There appears to be a growing interest in some states in adoption and extension of 
the Buy-American policies of the Federal Government to state contracting. I commend 
for your reading an extensive discussion of the history and the Federal policy develop
ments of the Buy-American Act in an article published in 1961 in the Wisconsin Law 
Review. 16 

Another of the economic policies of the Federal Government which the Bureau seeks 
to assist in its administration of highway contracts is the Federal program of encourage
ment to small business. Congress included in Section 304 of Title 23, United States 
Code, the following policy statement and provisions: 

It is declared to be in the national interest to encourage and develop the actual 
and potential capacity of small business and to utilize this important segment of 
our economy to the fullest practicable extent in construction of the Federal-aid 
highway systems, including the Interstate System, In order to carry out that in
tent and encourage fu 11 and free competition, the Secretary should assist, insofar 
as feasible, small business enterprises in obtaining contracts in connection with 
the prosecution of the highway program. 

The Bureau has not imposed on Federal-aid construction extensive regulatory or 
contract requirements with respect to small business inasmuch as experience in Fed
eral highway construction has shown that the small business construction contractor 
receives a very large percentage of highway construction business, either as a sub
contractor or as a prime contractor for the small segments in which highways are 
constructed. 

The Bureau has adopted its own policies in the economic field for the primary pur
pose of prohibiting the restriction on competition in Federal-aid highway contracting 
which, as indicated previously, is one of the primary statutory and regulatory protec
"i.ons the Bureau feels it has in obtaining the best bargain in highway construction . 
. hese policies are reflected in Section 1.16 of the Federal-Aid Regulations, as incor

porated in Section X of the "Required Provisions for Federal-Aid Contracts," with re
spect to licensing and qualification of contractors, and in the provisions of Section VII 
of the "Required Provisions," requiring the contractor to perform with his own orga
nization contract work amounting to not less than 50 percent of the total contract cost, 
excluding specialty items. The restrictions on licensing and qualification of contrac
tors are to assure the right of any responsible and eligible construction contractor to 
bid on Federal-aid projects and to further assure that the proper criteria are used in 
licensing and qualifying such contractors under the competitive bidding system. The 
provisions of Section VII with respect to subletting or assigning the contract are in
tended to preclude the brokerage of construction work by a prime contractor, once he 
has been determined to be eligible for highway construction work through the elaborate 
process of licensing and qualification; and then to insure that, to the extent that such 
work may be sublet or assigned, the contracting officer has an opportunity to determine 
that qualified subcontractors are performing the work. 

There are many other Federal laws applicable to Federal contracts which r eflect 
national economic objectives17 and which are not applicable to the Federal-aid higl:1,way 
construction program. 

16 Van Cleve, Harry R., Jr. The Use of Federal Procurement to Achieve National Goals, Wisconsin 
Law Review, Vol. 1961, p. 566-600, 578. 

17 These range from the Cargo Preference Act {68 Stat. 832 (1954), 46 U.S.C. 1241 (b)), enforcing ex
tensive preference for U.S. flag privately owned ships, to the Preference for Certain Domestic Com
modities Act, [this is the so-cal led Berry Amendment to successive Department of Defense Appropri
ation Acts, e.g., Department of Defense Appropriation Act 1960, section 623, 73 Stat. 382 {1959)], 
requiring provisions in Federal contracts for the procurement of domestic food, clothing, and fibers; 
from the Humane Slaughter Act (72 Stat. 862 (l 958), 7 U.S.C. 190 l-1906), which restricts Govern
ment procurement of meats to slaughterers employing humane slaughtering methods, to the Walsh
Healey Act (49 Stat. 2036 {1936), 41 U.S.C. 35-45), providing for minimum wages, maximum hours 
and working conditions for workers employed in the performance of Government supply contracts. 
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The Federal construction contract labor laws are a complex of both social and eco
nomic objectives which stem in large part from the chaotic conditions which prevailed 
in both these fields in the 1930's. Of course, the former Eight-Hour Law18 is the oldest 
of these labor laws, having been first enacted with the requirement that it be included 
in Federal contracts. It required contractors to pay laborers and mechanics employed 
on Federal construction contracts time and one-half for any hours over eight a day 
worked under a Federal contract. It provided for both the withholding of the necessary 
monies to pay affected laborers and mechanics at the contractual rates, and a penalty 
for each such violation. 

The three acts with which we are most concerned in the field of Federal-aid con
tracts are: (1) The Davis-Bacon Act, 19 which has been incorporated into the highway 
program for enforcement by the Bureau by Section 113 of Title 23, United State Code, 
(2) the Copeland "Anti-Kickback" Act2° and the Work Hours Act of 1962. 21 These acts 
and the implementing regulations promulgated by the Secretary of Labor thereunder, 22 

provide for their implementation by the incorporation of specified contract provisions 
in all contracts subject to the acts. 

The Davis-Bacon Act is designed, in part, to preclude the utilization of the wages 
of laborers and mechanics as an element in the competition for public construction 
contracts, by requiring the payment of minimum wage rates determined by the Secre
tary of Labor to be prevailing in the area of the work of each classification of labor. 

The Copeland "Anti-Kickback" Act provides that unauthorized deductions or the 
exaction of rebates from the wages paid to any person employed in the construction of 
public works are criminal acts. The required provisions prescribed by the Secretary 
of Labor under this act (Section III of Attachment 1 to PPM 40-4) require the payment 
of laborers and mechanics unconditionally, and not less often than once a week, with
out deductions or rebate on any account. As in the case of the other labor provisions, 
the contractor must agree to include the applicable labor provisions in all of his sub
contracts. Finally, the contract provisions required by the regulations of the Secre
tary of Labor under this act require the Contractor to submit weekly payrolls accom 
panied by a certification of compliance with the "Anti-Kickback" Act; and, in general, 
prescribe a minimum standard of labor relations by the contractor, insofar as his wage 
payment practices are concerned. 

18 Act of June 19, 1912, 37 Stat. 137, 40 U.S.C. 324-325a, This Eight Hour Law-movement reflects 
probabiy the eariiest use of Federai contracting as a means of advancing a national socioeconomic 
objective, As early as the Act of June 25, 1868 (15 Stat. 77), Congress declared the national policy 
that eight hours shou Id constitute a day's work for all laborers, workmen, and mechanics employed by 
or on behalf of the United States (R.S., section 3738). This was superseded by the Act of August l 
1892, 27 Stat. 340,50 U.S.C. 321, which in turn has been repealed by the Work Hours Act of 1962 
(P.L. 87-581, approved August 13, 1962, 76 Stat. 357, 40 U.S.C. 328-332). 

19 The Davis-Bacon Act, dated August 30, 1935, 49 Stat. 1011, 40 U.S.C. 276a. It is interesting to 
note that in the early l 930's, when the Executive Branch proposed to impose minimum wage provisions 
in the performance of Government contracts, the Comptroller Genera I ruled that such provisions 
would be invalid (10 Comp. Gen. 294,298). On the grounds that such provisions would increase the 
cost of Government contracting and the increased cost was without the sanction of any public law 
and therefore invalid as an improper expenditure of Government money. Concerning the extent to 
which section 113 of title 23, United States Code, embodies the Davis-Bacon Act, the Comptroller 
General has ruled that the legislative reference to the Davis-Bacon Act in section 113 of title 23, 
United States Code, does not result in the entire incorporation of that act (Davis-Bacon) into section 
113. Specifically he has held that the mandatory debarment provisions of the Davis-Bacon Act (40 
U.S.C. 276a-2) are not applicable to Interstate highway construction contracts (unpublished decision 
of the Comptroller General, B 144075 of October 13, 1960). 

20 The Copeland "Anti-Kickback" Act, Act of June 13, 1934, 48 Stat. 948. 
21 The Work Hours Act of 1962, P.L. 87-581, approved August 13, 1962, 76 Stat. 357, 40 U.S.C. 328-

332. 
22 29 Code of Federal Regulations, subtitles 3 and 5. 
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The Work Hours Act of 1962 established a new requirement for incorporation into 
the Federal-aid highway construction contract. This act requires, under a public con
struction contract subject to the act, the payment of time and one-half to a laborer or 
mechanic for all hours worked in excess of eight per day or forty per week. It repealed 
the old Eight-Hour Law; but, like the former law, has provisions for withholding of 
funds from the contractor to cover the unpaid wages of laborers and mechanics, and 
prescribes a penalty to be assessed against the contractor for each such violation. In 
addition, like the former Eight-Hour Law, an intentional violation of the law becomes 
a Federal misdemeanor. Like the Davis-Bacon Act, which was made applicable to the 
Interstate highway construction program by Section 113, Title 23, United States Code, 
the requirements of the Work Hours Act of 1962 are applicable only to Federal and 
Federal-aid construction contracts entered into in connection with the Interstate high
way construction program. The Copeland "Anti-Kickback" Act, however, is applicable 
to all public works financed, in whole or in part, with Federal loans or grants-in-aid; 
and would apply to all Federal-aid programs. 

I would like, particularly, to call your attention to the Labor Compliance Manuals 
which the Bureau has published for both direct Federal and Federal-aid contracting. 
These manuals set forth the Bureau's policies and procedures applicable to the labor 
compliance provisions required in both Federal and Federal-aid construction contracts. 
Some of our labor compliance officials in the field have expressed the opinion that the 
procedures and requirements in these manuals are to be used as guidelines for appli
cation when they deem it appropriate. It was because of this possible misconception 
as to the purpose of the manuals that Mr. Whitton included in his foreword a statement 
to the effect that the requirements of the manual are as mandatory as any regulatory 
provisions issuing from the Bureau. I would like you to impress upon your clients in 
the state highway departments the necessity for strict compliance with your Federal
aid manual on labor compliance, and the many headaches that can be avoided by making 
their contractors aware of these labor requirements at preconstruction conferences. 

Our Labor Manuals incorporate the labor requirements, as defined in the afore
mentioned laws, and their implementing regulations of the Secretary of Labor. In ad
dition, they cover the labor provisions of the Regulations for the Administration of 
Federal Aid for Highways. Section 1.24 of these Regulations:23 (a) prohibits the use 
of convict labor, (b) prohibits discrimination by a state against out-of-state labor, and 
(c) requires the establishment of minimum wage rates in all Federal-aid construction 
contracts. Like the labor standards prescribed by statute there are discernible eco
nomic and social policies underlying these regulatory requirements. These standards 
are premised solely on the administrative authority of the Secretary of Commerce; 
but they originate from the express authority given the President by section 1 and 7 of 
the Emergency Relief Appropriation Act of 1935, 24 and similar authorizations and re
quirements contained in the Emergency Relief Appropriation Act of 1935, 49 Stat. 115 
and other Relief Acts of the 1930' s, such as the National Industrial Recovery Act. 25 

NATIONAL SOCIAL OBJECTIVES 

Nondiscrimination in the employment of persons is an example of a national social 
objective enforced through Federal contracting procedures. This objective had its 
origin in the requirements imposed by the Federal Works Agency in the 1930's in con
nection with contracts let under funds appropriated under various emergency relief 
acts of that period. In line with such social policy the Bureau has carried into Section 
II of the "Required Provisions for Federal-Aid Contracts" the imposition on the con
tractor of the requirement that he "shall not discriminate against any worker because 
of race, creed, color, or national origin, nor labor from any other state, possession, 
or teritory of the United States." The Bureau has further required, in Section V of the 

23 23 Code of Fed era I Regulations 1.24. 
24 Emergency Relief Act of 1935, 49 Stat. 115. 
25 National Industrial Recovery Act, section 206, 48 Stat. 195, 205. 



8 

Required Provisions, appropriate statistical information necessary to provide the 
Government with satisfactory evidence of the effects of its contracting policies in this 
. • - L.1 - •• .0.1 - ,..:1 
"C:;J.U..L.L ~ .U.t::.LU. 

The Federal requirements with regard to nondiscrimination in employment may be 
of interest to you in view of the pending program of the President before the Congress 
which may extend similar requirements to all Federal grant-in-aid programs. 26 The 
current requirements applicable to Federal contracts are contained in Executive Order 
No. 10925 of March 6, 1961, 27 as amended, and particularly in Section 303 thereof. It 
is interesting to note that in the Whereas clauses of Executive Order 10925, and the 
earlier executive orders with regard to nondiscrimination, the President declares that 
discrimination because of race, creed, color, or national origin is contrary to consti
tutional principles and policies of the United States and that it is the plain and positive 
obligation of the United States Government to promote and ensure equal opportunity. 
Regulations and instructions pursuant to this Executive Order are issued by the Presi
dent's Committee on Equal Employment Opportunity; and the effectiveness of the con
tract requirements in Federal contracts is now being explored by this Committee 
through the use of prescribed reporting forms. 

Although the typical Government construction contract permits termination for de
fault by the contractor only upon refusal or failure to prosecute performance of the 
work, Executive Order 10925 requires Federal contracts to include the following 
provision:28 

In the event of the Contractor's noncompliance with the Nondiscrimination 
clause of this contract or with any of the said rules, regulations, or orders, 
this contract may be canceled in whole or in part and the Contractor may 
be declared ineligible for further Government contracts in accordance with 
procedures authorized in Executive Order No. 10925 of March 6, 1961, and 
such other sanctions may be imposed and remedies invoked as provided in 
the said Executive order or by rule, regulation, or order of the President's 
Committee on Equal Employment Opportunity, or as otherwise provided by 
law. 

And the Order further requires that such provision be included in all subcontracts or 
purcnase orcters 1ssuect by the prime contractor. 

It seems evident that although Congress has not adopted by legislative enactment 
such social policies and objectives in the field of nondiscrimination as the President 
bas prescribed, it bas, over the years, acquiesced in such executive objectives as ef
fective national policy. 

26 In the final point of the omnibus civi I rights bi II sent to Congress on June 19, 1963, the President 
requested that the Federal Government be authori zed by Congress to deny Federal assistance "to any 
program or activi ty in which rac ial discrimination occurs." In his message accompanying the bill, 
the Pres ident stated, in part : "Instead of permitting this issue to become a political device often 
exploi ted by those opposed to social or economic progress, it would be better at this time to pass a 
sing le comprehensive provision making it c lear that the Federal Government is not required, under 
any sta tute, to furni sh any kind of financi al ass istance-by way of grant, loan, contract, guaranty, 
insurance or otherwise-to any program or activity in which racial discrimination occurs. This would 
not permit the Federal Government to cut off all Federal aid of all kinds as a means of punishing an 
area for the discrimination occurring therein-but it would clarify the authority of any administrator 
with respect to Federal funds or financial assistance and discriminatory practices . " 

27 3 Code of Federal Regulations, 1961 Supplement. 
28 Clause 21 (f) of Standard Form 23-A, issued by the General Services Administration,and as required 

by section 301 of Executive Order 10925. 
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NATIONAL POLITICAL OBJECTIVES 

Political objectives are difficult to define as a category. They might be defined as 
moral objectives or, more appropriately for purposes of this discussion, collectively, 
as other than economic and social policy objectives. Certainly the conflict of interest 
requirement of Section 1. 33 of the Federal-Aid Regulations which is included in Section 
X of the "Required Provisions for Federal-Aid Contracts" expresses a high moral 
standard and political policy with which no one would disagree. This same high moral 
standard is imposed on the contractor in requiring that he sign a noncollusion affidavit 
and upon all engineers, contractors, suppliers, workers and any other persons con
cerned with Federal highway projects in the requirements with regard to "False State
ments Concerning Highway Projects," referred to in paragraph 7 of PPM 40-4 and as 
Section IX of the "Required Provisions." In connection with this latter requirement, 
the attention of all personnel involved in highway construction is invited thereto by 
posting at the Federal-aid highway project itself the provisions of Section 1020 of Title 
18, United States Code. 

It is interesting that at the Blatnik Committee hearings on Arizona repeated refer
ence was made by members of the Committee to the provisions of Section 1020 and a 
surprising number of state witnesses engaged in highway construction indicated that 
they were unaware of their liability thereunder. This would indicate that the notices 
either are not being posted or are not read and fully comprehended by the construction 
personnel who are clearly affected thereby. 

In the interest of requiring the state highway departments to tighten their controls 
over these aspects of highway construction and to endeavor to prevent fraud and col- · 
lusion, the Bureau issued its statement of policy as to administrative action to be taken 
by the Federal Highway Administrator in instances of irregularities. 29 The purpose of 
this regulation is not only to protect the Federal dollar but also to insure protection of 
the public right of confidence in the trustworthiness of all personnel engaged in pro-

~ams in which the Federal Government participates-in this instance the performance 
A Federal-aid contracts in which the Federal Government has such a large financial 
stake. 

CONCLUSION 

I hope this discussion has enlightened you, if not convinced you, as to the extent to 
which the contractor's submission to Federal requirements in any Federal-aid con
struction contract is wholly justified in terms of the overall national policy objectives 
that are achieved by those requirements-and for which he cannot bargain. Economic, 
social, and political controls such as are imposed on Federal-aid contracting obviously 
could not be left to the bargaining table. It is arguable that the economic coercion im
posed on contractors by such Federal requirements increases the cost of construction 
services; but the fact is that there are many equalizing requirements, as I have indi
cated, which eliminate discrimination against responsible and able bidders and which 
are intended to and do prevent brokerage of contracts. I am sure that if you compare 
the costs of construction under state contracts, without the Federal requirements, and 
the costs of construction under Federal-aid contracts, with such requirements, you 
will find very little monetary difference. 

In any event, the Federal statutory, regulatory and policy requirements are here to 
stay and we are asking that legal representatives of state governments enforce the 
spirit and not just the letter of such policies. If you recognize these facts to be self
evident and help us in the Bureau to enforce these policies, I am sure that many of the 
situations that have been presently focusing attention on the detrimental aspects of the 
highway construction program could be avoided. 

29 23 Code of Federal Regulations, Part 2, see Federal Register, August 23, 1962, 27 F.R. 8448. 




