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•THIS paper discusses the antidiscrimination provisions of highway contracts, par
ticularly as to the Federal-aid highway programs. I fully recognize the sensitivity of 
the subject and shall be objective in commenting upon the background and some of the 
aspects of the present Federal requirements-as may be of interest to state legal 
officers. The importance of the President's Equal Employment Opportunity Program 
cannot be overemphasized. 

My remarks are being confined primarily to Executive Order 11114, and the imple
menting regulations of the President's Committee on Equal Employment Opportunity, 
which are applicable to Federal-aid highway work. I believe it would be an understate
ment to say that there has been no little confusion and apprehension in the minds of 
many concerning some aspects of these requirements. 

Executive Order 11114, signed by the President on June 22, 1963, and the imple
menting regulations which became effective on September 7, 1963, are designed to ex
tend governmentwide, to all federally assisted activities, the basic principles of the 
nondiscrimination program that were made applicable to direct Federal contracts under 
prior Executive Order 10925 by the President on March 6, 1961. 

This program is carried out under the overall direction of the President's Comm;~ 
tee on Equal Employment Opportunity on which President Johnson served as Chairm 
for almost three years. Its membership includes certain Cabinet members, including 
the Secretary of Commerce, and many prominent officials embracing a broad spectrum 
of public and private life. 

By way of background, I might say that the subject is not new to the Bureau of Public 
Roads inasmuch as the Bureau has for many years required a nondiscrimination clause 
in the special provisions for all Federal-aid construction projects. Nor is the subject 
new at the Federal level generally, for there have been Executive Orders applicable to 
Federal contracts for more than 20 years, dating back to Executive Order 8802 issued 
by President Roosevelt on June 25, 1941. The following Executive Orders have been 
issued on the subject: 

Executive Order 

8802 
9001 
9046 

10308 
10479 
10557 
10925 
11114 

Date 

6-25-41 
12-27-41 
5-27-43 

12- 3-51 
10-13-53 
9- 3-54 
3- 6-61 
6-22-63 

I feel sure you are generally familiar with the objectives of the Executive Order 
11114. It recites that it is a requirement of the United States Government that affirma-
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tive action be taken to provide for the elimination of discrimination because of race, 
creed, color, or national origin in employment on work involving Federal financial as
sistance, to the end that employment opportunities created by Federal funds shall be 
equally available to all qualified persons. The underlying concept is that no qualified 
person should be denied a job or equal treatment because of these possible discrimi
nating factors. 

As there may have been but relatively few problems in this field coming to the 
Bureau's attention over prior years, and some may also contend that the highway in
dustry basically has been following a policy of nondiscrimination, the question may 
well arise as to the need for the present requirements and enforcement provisions 
which, to be sure, are much more strict than heretofore. In response, it should be 
stated that the problem is considered national in scope and is not centered in any par
ticular industry, and that it was felt desirable by the President that more enforceable 
affirmative steps be taken to give adequate assurance that all programs financed in 
whole or in part with Federal funds are in compliance. 

In this connection, an official of the Department of Labor has recently made the fol
lowing statement: 1 

During 1963, pursuant to a directive of President Kennedy, the Depart
ment of Labor made a survey of Federal construction projects to determine 
whether there was discrimination on those projects in connection with the 
hiring of journeymen or the selection of apprentices. Site surveys of 47 
major projects in as many different cities were made. These surveys showed 
that, at the time of our inspection, 7,795 construction workers were em
ployed on the projects which were surveyed. Of these, 1,389 were Negroes . 
All but 316 of these Negroes were employed in the unskilled category of 
laborers. Among the ski tied journeymen, there were only 300 Negroes, com
pared to 5,658 whites. In a majority of the skilled crafts there were no Ne
groes. Of 319 apprentices, only 16 were Negroes. 

These figures confirm the fact that a situation exists in the construction 
industry which has to be followed up aggressively on a case-by-case basis. 
They show a wide variety of practices, varying from project to project and 
among the different building trades. It is clear that the problem is not a 
sectional one, but is national in scope. 

Some, I know, have questioned the legality of the Executive Order and regulations 
as applied to Federal-aid highway activities. The Department of Justice and the courts, 
of course, rather than the Bureau of Public Roads are the final judges. I should men
tion, however, that shortly after the issuance of Executive Order 10925 in 1961 asap
plied to direct Federal contracts, the Department of Justice rendered an opinion up
holding its validity. Up to this time, we are not aware that the President's authority 
to require a nondiscrimination clause has been litigated in the courts. 

Attention is invited, however, to a recent significant case in Federal court, prior to 
the issuance of Executive Order 11114 for Federally assisted programs. Simkins v. 
Moses H. Cone Memorial Hospital, 323 F .2d 959 (argued April 1, 1963; decided Novem
ber 1, 1963). Certiorari denied, 32 L.W. 3303. 

This was an action by Negro physicians, dentists and patients suing on behalf of 
themselves and other Negro citizens for declaratory and injunctive relief against de
fendant hospitals and their administrators and directors for discrimination because of 
their race. The United States District Court for the Middle District of North Carolina 
entered judgment adverse to plaintiffs and they appealed. The Court of Appeals, 4th 
Circuit, held that portion of the Hill-Burton Hospital Survey and Construction Act tol
erating "separate-but-equal" facilities for separate population groups and relevant reg-

1
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ulations implementing that passage in statute are unconstitutional under the due process 
clause of the Fifth Amendment and the equal protection clause of the Fourteenth Amend
ment and that plaintiffs were entitled to relief. The court also held, in effect, that pri
vate hospitals which participated in the Hill-Burton joint Federal and State program for 
allocating aid to hospital facilities were sufficiently involved with State, including Fed
eral, action to be within Fifth and Fourteenth Amendment prohibitions against racial 
discrimination. 

In the above case, the court stated, in part: 

Here the most significant contacts compel the conclusion that the neces
sary "degree of state [in the broad sense, including federal] participation 
and involvement" is present as a result of the participation by the defendants 
in the Hill-Burton program. The massive use of public funds and extensive 
state-federal sharing in the common plan are all relevant factors. We deal 
here with the appropriation of mi I lions of dollars of public monies pursuant 
to comprehensive governmenta I plans. But we emphasize that this is not 
merely a controversy over a sum of money. Viewed from the plaintiffs' stand
point it is an effort by a group of citizens to escape the consequences of dis
crimination in a concern touching health and life itself. As the case affects 
the defendants it raises the question of whether they may escape constitutional 
responsibi Ii ties for the equal treatment of citizens, arising from participation 
ina jointfederalandstate program allocating aid tohospitalfacilitiesthrough
out the state. 

* ** 
0 ur concern is with the Hi I I-Burton program, and examination of its func-

tioning leads to the cone I us ion that we have state action here. 

Attention is also invited to another recent case in Federal court, Farmer v. Phila
delphia Electric Co., 215 F Supp. 729 (1963), affirmed by Court of Appeals, 3d Circuit.. 
March 12, 1964, 31 L. W. 2500. In this case, an employee of a contractor having a 
Federal contract containing a nondiscrimination clause under an earlier Executive Or
der 10557 was seeking, as a third party beneficiary, damages from the contractor on 
grounds of violation of the clause. The United States District Court, in denying the 
claim, held that the Executive Order did not create a private right of action against 
contractors. In the affirming decision, the Circuit Court of Appeals stated in part: 

The doctrine of "exhaustion of administrative remedies" should at least 
be applied here, and the employee shou Id be required to file a complaint 
with an appropriate contracting agency or with the President's Committee 
before being permitted to seek the aid of a federal district court. How
ever, whether a district court could then entertain jurisdiction is not here 
decided. 

The court also went on to say-

As far as we have been able to ascertain, the Department of Justice has 
not instituted any proceeding in any court against any non-complying con
tractor to enforce the nondiscrimination provisions of a Government contract. 

The history of the orders, the rules and regu lotions made pursuant to them, 
and the actual practice in the enforcement of the nondiscrimination provi
sions are all strong persuasive evidence, it seems to us, that court action as a 
remedy was to be used only as a last resort, and that the threat of a private 
civi I action to deter contractors from failing to comply with the provisions 
was not contemplated by the orders. 

Some may contend that a distinction exists between Federal contracts having non
discrimination clauses, wherein the United States sets the terms and conditions on 
which it does business with contractors, and state contracts under Federal assistance 
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programs, in which latter case the Federal Government is not in privity with the con
tractors. However, such contentions cannot be dismissed without recognizing that 
nondiscrimination clauses, whether in Federal or Federal-aid work, involve consid
eration of constitutional principles, jncluding the authority of the Chief Executive to 
carry out, as a condition to any expenditure or grant of Federal funds, a longstanding 
public policy of the United States. In the case of Hirabayashi v. United States, 320 
U.S. 81, p. 100 (1943), Chief Justice Stone of the United States Supreme Court stated: 
"Distinctions between citizens solely because of their ancestry a:re by their very nature 
odious to a free people whose institutions are founded upon the doctrine of equality ." 

Upon the issuance of Executive Order 11114, the Federal Highway Administr ator 
delegated to the General Counsel of the Bureau the responsibility for preparing the nec
essary implementations to comply with the order and regulations, and Instructional 
Memorandum 20-2-63 of September 10, 1963, sets forth the clauses and requirements 
applicable to the states and contractors. The Bureau has no authority to waive the re
quirements as are necessary to comply with the Executive Order or the Regulations of 
the President's Committee. In view of the compliance aspects of the program, the Of
fice of Audits and Investigations of the Bureau has recently been given the responsibility 
for administering the compliance and operational phases of the program, and a Con
tracts Compliance Officer has been designated in that office to handle this activity . The 
General Counsel's office, however, will continue to render advice and assistance on 
any legal problems which may arise. 

Recognizing the cooperative Federal-state arrangement on highway work which is 
undertaken under state contracts, I appreciate the concern that may prevail as to the 
possible impact of the enforcement and sanctions provisions. Section 60-1.5 of the 
regulations vests in the administering agency, namely the Bureau of Public Roads, the 
primary responsibility for obtaining compliance with the equal opportunity clause. On 
the other hand, section 60-1.3 places certain responsibilities on the state, namely, to 
agree to include the required clauses in all contracts for Federal-aid construction, to 
agree to certain other clauses, including the requirement "to cooperate actively," and 
to otherwise assist the Bureau in the discharge of its primary responsibility. 

The state must also agree to refrain from entering into any contract with a debarred 
contractor and that it will carry out sanctions and penalties imposed by the Bureau or 
the President's Committee. Further, the state must agree that if it fails to comply 
with these undertakings the Bureau may cancel, terminate, or suspend the Federal-aid 
grant in whole or in part, and may withhold further assistance until satisfactory as
surance of future compliance has been received, or may refer the case to the Depart
ment of Justice for appropriate legal proceedings. Some may say that these require
ments may result in possible litigation, cancellations, or suspension of Federal aid, 
and many other serious problems aifecting the Federal-state-contractor relationships. 

These provisions were apparently patterned aiter the language contained in the ear
lier Executive Order and regulations for direct Federal contracts. The language is 
tough and a state's possible concern is understandable, as the possible sanctions may 
be considered like the sword of Damocles. On the other hand, it should again be em
phasized that these requirements were prescribed by the President's Committee as 
enforcement rather than punitive measures. In actual operation and based on previous 
experience, it is expected that compliance can be achieved without resorting to the ap
plication of these sanctions. It is understood that in no instance have any Federal con
tracts been cancelled under the authority contained in the earlier Executive Order 10925 
issued in 1961 for all Federal contracts . Every problem which has arisen so far has 
been resolved through voluntary compliance. Of course, it must be understood that the 
Government is prepared to take additional action if necessary. 

In this connection, it should be noted that the Executive Order and regulations con
template compliance "by informal means whenever possible," and through "conference, 
conciliation, mediation, and persuasion" (E.O.10925, sec. 312f; 41 CFR 60-124(b)(2)). 
Such informal procedures, and the knowledge that a contractor may be declared ineligi
ble for future work if he does not comply would seem to provide the most effective ap
proach and reasonable assurance toward obtaining compliance without the use of sane -
tions. Furthermore, there is the opportunity for hearings, should the informal process 
fail. \ 
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I might briefly comment that the President's Committee has not yet adopted and is
.;ued cc.11pli:1."1cc forme to he executed by {!Ontradors for FAdAral-aid work. The Com
mittee is in the process of preparing a compliance manual for field investigations. This 
should give both the Bureau and state personnel a better understanding of the manner in 
which investigations and compliance matters will be handled. It is understood that ev
ery effort is being made by the Committee to simplify procedures to the extent possible. 
In the meantime, complaints and compliance problems will be handled on a case-by
case basis. 

It may be of interest to mention that, as of February 1, 1964, 141 corporations em
ploying approximately 7 million workers had signed a "Plans for Progress" program, 
sponsored by the President, under which they have voluntarily pledged themselves 
to promote equality of employment opportunity-without regard to or even mention of 
the extent of their Government obligalions, if any, to take such action. This "Plans 
for Progress" program reflects the desire of both Government and industry to accom
plish the objectives set out in the equal opportunity clauses-objectives which can be 
more readily obtained by cooperation than by compulsion. 

Further, there is a "Unions for Fair Practices" program in which 117 of the inter
national AFL-CIO unions have pledged to take affirmative action to end any discrimina
tion in their ranks. 

Recently, the President has met with labor leaders at the White House and created 
a Labor Advisory Council which is designed to provide a more effective and fruitful 
relationship between the President's Committee and the AFL-CIO. 

The importance of the equal employment opportunity program is reflected in Presi
dent Johnson's recent message on the state of the Union, in which he said: 

Let me make one principle of this Administration abundantly clear: All 
of these increased opportunities-in employment, education, housing and 
every field-must be open to Americans of every color. 

As for as the writ of Federal law will run, we must abolish not some but 
all racial discrimination. 

As recently stated by the President, it is appropriate to inquire "What skills do you 
have and what qualifications do you possess ·t" but it is never fair to inquire as to a 
person's color or religion. 

In closing, may I say that, from both the legal and administrative aspects, the sub
ject of nondiscrimination involves many complexities and problems. But regardless 
of laws, regulations, and issues of states' rights and civil rights, there is ever y rea
sonable hope we can attain this goal with a minimum of confusion and conflict by use of 
the constructive approach and the informal means and processes which are provided 
for, if problems are encountered. No law, regulations, or procedures are effective 
unless accompanied with knowledge and understanding. As someone once said: 

Goodness without knowledge is weak and feeble, yet knowledge without 
goodness is dangerous. Both united form the noblest character and lay the 
surest foundation of usefulness to mankind. 

In the spirit of this message, the Bureau of Public Roads will continue to cooperate 
actively with the President's Committee, just as the state highway departments are ex
pected to extend their cooperation in this program . 




