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•THE large volume of "highway construction being performed throughout the country 
has led to an ever-increasing volume of litigation in connection with public improve
ment contracts. While much of this litigation concerns disputes arising out of the 
government's administration of these contracts, a substantial portion of this litigation 
is the result of certain inappropriate attitudes and methods employed by the govern
ment in the pre-bidding or letting stage of the contract. It is, as I ~hall attempt to 
illustrate, the prevalence of these inappropriate attitudes and methods that has made 
competitive bidding in public improvement work a much more hazardous and risky 
business than it was intended to be-or should be. Let us briefly examine the standard 
public improvement contract that is let by the Department of Public Works of the State 
of New York, which, in all likelihood, is similar to such contracts let by other states. 

THE CONTRACT 

The contract contains a multitude of items of work to be bid at unit prices with a 
sprinkling of a few lump sum items. The estimated quantity of each unit item is 
specified. 

The contract also contains a number of so-called exculpatory clauses (about which ( 
we shall have more to say later), a completion date, often some special specifications 
as distinguished from the general specifications adopted by the State Department of 
Public Works and an estimate of the cost of the entire work which sets the maximum 
of any bid. 

Two things are noteworthy. First, the proposal, containing the contract, plans and 
specifications are prepared and priced by the State. Second, the proposal cannot, in 
any respect, be altered, changed or modified by a bidder prior to the letting of the 
contract. 

Thus, the public improvement contract is not the result of the usual bargain and 
exchange of two contracting parties. The language is solely that of the State. The 
bidder cannot insert clarifying clauses, nor eliminate inappropriate, ambiguous or 
inequitable provisions nor in any way modify some of its wording. 

A New York State Court has held: 

The State is called upon, in contracting with its cit izens, 
to set a standard which for fairness, justice, equity, honest 
and plain, frank statement of its purpose, without subterfuge 
or circumlocution, shall be beyond all criticism as being in 
any way possible of deception.1 

We believe our discussion will demonstrate that the standard contract and the State's 
pre-bidding practices fall far short of meeting the precepts set forth in Atlanta Const. 
Co. v. State. 

1Atlanta Const. Co. v. State, 103 Misc. 233,236. 

Paper presented at the Sixth Annual Workshop on Highway Law, University of Wisconsin July 24-27 
1967. 
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It is obvious that the contractor, in submitting his bid, is restricted not only by the 
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State's concept of cost. Accordingly, it is in this context that the relationship of the 
contractor and the State must be viewed in any discussion of pre-bidding practices. 

Let us take a closer look at some of the State's pre-bidding practices and procedures 
which constantly lead to controversy and litigation. Let us also see how these prac
tices and procedures can be modified or altered to reduce the incidences of controver
sy and litigation and make competitive bidding a competition of excellence rather than 
a contest of speculation. 

SUBSURFACE CONDITIONS 

The single most grievous fault that the State may be charged with is the manner in 
which it obtains its subsurface information and the procedure it utilizes in making this 
information known to the contractor. The State generally restricts its major subsur
face investigations to the immediate vicinity of walls and bridges, with little, if any, 
subsurface investigation elsewhere in the contract site. 

This preoccupation with detailed subsurface conditions at structures and very 
limited investigation elsewhere has consistently plagued contractors seeking to make 
an intelligent bid. Although the State makes limited subsurface investigations other 
than at structures, it nevertheless purports to represent the subsurface conditions in 
its design of embankments, water lines and sewers. 

The State represents its concept of subsurface conditions in still other important 
ways-in its statement of the quantities of general and trench excavation and in its 
earthwork tables which purport to show the amount of suitable excavation for embank
ment purposes. It matters greatly to an intelligent bidder whether the work under 
consideration will be a ''borrow" or a "surplus" job. It is also of great concern to 
an intelligent bidder whether or not he will encounter suitable or unsuitable material 
and whether or not he will be excavating rock or earth. Although these subsurface 
conditions are of utmost importance and directly influence the entire cost analysis of 
the work, it is in just this vital area that the State introduces the surprising element 
of guesswork. 

To make a bad situation worse, the State artfully attempts to inform the bidder as 
to its knowledge of lhe prevailing 8Ub8urface cundillums at the ~ame time as it atten:.pts 
to dodge this responsibility. What are some of these attempts at broken-field running? 
To begin with, the State, having obtained boring data or other subsurface information, 
fails to include these data as a parl of the contract documents. Instead, the State in
forms the bidder that such subsurface explorations have been made and that the bidder 
may see the data at the District Engineer's Office, but the State carefully avoids in
cluding this information as an express part of the contract. 

The State also attempts, usually without success, to avoid the consequences of any 
misinformation in its data by exculpatory language in the contract to the effect that 
while the contractor may see this information he really should not rely on it. Indeed, 
the State includes in all of its contracts an admonition to the bidder that "the informa
tion obtained therefrom (the borings) is not to be substituted for personal investigation 
and research by the Contractor. . . . " 

We do not have to point out to you that insofar as subsurface conditions are con
cerned, the contractor has little, if any, opportunity to make extensive subsurface 
investigations. The contractor has less than three weeks in the average case to pre
pare his bid. This is hardly sufficient time to embark upon a program of subsurface 
exploration. Particularly is this true when you contrast the contractor's brief period 
with the years that the State has taken to design the job. 

It is also most unbecoming for the State to provide that the contractor should 
make his own investigations when the State knows that it would not only be impractical 
from an economic standpoint but that the contractor would not, in most instances, be 
permitted to come onto a proposed work site for such investigations. Can you imagine 
eight contracting companies taking pre-bidding borings in major urban and suburban 
areas in New York? 
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The State's failure to take a sufficient and complete sampling of subsurface con
ditions throughout the site and the State's attempt to avoid the consequences of its acts 
have created a serious bidding problem. On the one hand, the contractor is con
strained to rely on the State's design and other subsurface representations, and at the 
same time, is faced with the State's disclaimer of all responsibility as to the suffi
ciency of its design and the reliability of its subsurface information. The normal 
risks inherent in bidding public improvement work is thus made more hazardous and 
results not only in higher costs but in expensive litigation. 

Let me give you a few examples of the harm that can be created by these practices. 
In one expressway project constructed by the State in New York City, virtually 

every contractor has made a claim for additional costs resulting in whole or in sub
stantial part from the State's failure to have obtained proper subsurface information. 
In several of these cases, testimony revealed that every retaining wall flanking both 
sides of the expressway for thousands of feet had to be revised and redesigned be
cause of subsurface conditions. Also, apartment houses, schools, and churches abut
ting the deep expressway cuts either had to be underpinned or in other ways specially 
protected. All of this additional work was required to be planned and designed after 
the onset of actual construction. In one notable instance, the State determined during 
construction that a six-story, fully occupied apartment house had to be acquired and 
demolished because of the poor subsurface conditions. Over one year of the contract 
term was consumed before this removal was accomplished. 

During the trial of these claims, it was acknowledged by the State that there were 
insufficient borings or other subsurface explorations in the vicinity of the problem 
areas. Would it not have been far better for both the State and the contractor had suf
ficient borings been taken and the work properly designed before the onset of construc
tion rather than during construction? 

Another case, involving the construction of a portion of the Long Island Expressway, 
points up the tremendous additional costs that can result from the State's failure to 
obtain sufficient subsurface information. 

The contractor was required to construct a 48-inch sewer in a service road on each 
side of the expressway. Each sewer was approximately one mile long and from 18 to 
32 feet deep. During the course of excavating the trenches for these sewers, it was 
discovered that over 90 percent of the excavated material was unsuitable for backfill. 
The material consisted of large blocks of concrete (placed there after demolition of 
the 1939 World's Fair), garbage, muck, etc. 

These subsurface conditions required that the amount of temporary sheeting be 
doubled, that the type of equipment be changed from dragline to crane and bucket, and that 
the daily quantity of trench excavation be reduced to one-fourth of the planned production. 

The proof at trial showed that the additional costs of excavation and replacement of 
the unsuitable material was over one and one-half million dollars. Furthermore, the 
extended time of performing the trench excavation affected every other important item 
of the work and delayed completion of the contract by over two years. 

At the conclusion of said case, the contractor received the highest award ever 
rendered in the State of New York in litigation of this kind. Clearly, this is a prime 
example of the damage a public authority does to itself with a short-sighted policy with 
respect to subsurface investigations. Nevertheless, even Court awards are no sub
stitute for proper and fair bidding practices. 

The Court of Claims of the State of New York, before whom breach of contract cases 
against the State of New York are tried, is most aware of this and other State practices 
and has commented about them. 

Former Presiding Judge John Gualtieri, writing in John Arborio, Inc. v. State,2 
referred to this problem when he wrote: 

The State knew that no prospective bidder could in the space of time allotted 
discover the inaccuracy of its representations as to quantities when it itself 

2
245 N.Y.S.2d 274 (1963). 
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had a long period of time in which to carefully and scientifically discover 
. 1 • ,. • rne rrue racrs. 

* * * 
Unless a party to a contract such as this is held to a reasonable adherence to 
representations made in a contract, it would be far better to omit projected 
amounts a I together and inform the bidder that he must engage in a guessing 
game of his own rather than give him presumably carefully made guide posts 
which turn out in effect to be an entrapment. Justice requires that such a 
resu It cannot be to le rated and that the State because of its reckless represen
tations, though not fraudulent, must respond in damages. 

Judge Alexander Del Giorno, one of the leading and most knowledgeable jurists in 
this field, observed in Lizza & Sons, Inc.: 3 

While the State is not an insurer of the subsoi I, its findings 
represent a warranty that only the approximate amount of 
the specified unsuitable material is to be found. The State 
having limited itself to bore the subsoil only in one loca
tion, it is to be expected that except for reasonable varia
tions in the quantity specified the contractor is assured that 
unsuitable material would be found only at the location 
indicated by the borings. Unsuitable material was found 
in 9 locations to the extent of 89,000 additional cubic 
yards. The contractor could not be expected to discover 
this condition for itself. The condition being unanticipated 
and the State having had the benefits of the contractor's 
extra work, the State is liable therefor •... 

The remedy for this important problem is actually quite simple. The State must, 
and should, make adequate subsurface explorations throughout the contract site in
stead of just at limited portions of the site. The information should be published as 
pad u.f lhe contract documents so that every bidder has the same information when 
contemplating a bid. Finally, the State should fairly and honestly make representa
tions upon which a contractor can rely and should delete from its contract its various 
exculpatory clauses attempting to evade its responsibility. 

THE ITEM OF UNCLASSIFIED EXCAVATION 

Let me turn now to a second problem which is really not far removed from the 
area we have been discussing. This problem concerns the State's use of an unclassi
fied excavation item in all State contracts. The purport of this item, as you know, is 
that all excavation, whether earth or rock, or both, must be bid at one price. Clearly, 
the costs of earth excavation and of rock excavation vary substantially. Because of 
this great variation in cost, the contractor is compelled to guess at the number of yards 
of earth and the number of yards of rock that he will be required to excavate and to 
come up with a balanced price for doing both types of excavation. 

We believe that this requirement, and the concept of one price for unclassified ex
cavation, is manifestly unfair, unrealistic and unnecessary. Why should any bidder 
have to present a balanced price for performing both types of excavation when he can 
simply state his price separately for rock t~xcavation and for earth excavation and be 
paid fairly for doing this work? 

To illustrate the unfairness of this practice: A client of ours contracted to con
struct a portion of the New York State Thruway, which was the approach to the Tappan 
Zee Bridge, in Tarrytown. A part of the job site consisted of a hill known as Summit 

3 Claim No. 37853, affirmed 254 N.Y.S.2d 90. 
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Hill, which was approximately i., 100 feet long and 70 feet high at its apex. A boring 
had been taken at the north toe of slope and one at the south toe of slope. At each 
boring location rock was found about 30 feet above the subgrade of the Expressway. 
Thus, the contract plans showed an assumed rock line running horizontally for 1, 100 
feet some 30 feet above the Expressway subgrade. The State has estimated that in 
that area approximately 262,000 cubic yards of excavation would be required, con
sisting of 139,000 cubic yards of earth and 123,000 cubic yards of rock. 

While the contractor was excavating said hill, rock was found about 50 feet above 
the Expressway subgrade at the center of the hill. Had a boring been taken at that 
area, as one should have been, the assumed rock line would have appeared on the 
contract plans as an isosceles triangle instead of a horizontal line. 

The actual excavation turned out to be approximately 64, 000 cubic yards of earth 
and 198,000 cubic yards of rock. The overrun of 75,000 cubic yards of rock in this 
one area resulted in a very substantial additional expense to the contractor and a 
claim therefor against the Thruway Authority. 

Clearly, taking borings 1, 100 feet apart in that type of location was insufficient. 
Had one intermediate boring been taken, the actual rock condition would have been 
revealed and litigation avoided. 

The present system of unclassified excavation of necessity leads to improper bids, 
numerous disputes and costly litigation. This is particularly so because of the State's 
practice of giving to the contractor only fragmentary information concerning the antic
ipated quantities of rock and earth to be encountered. 

This important information, usually set forth in earthwork sheets, is not made a 
part of the contract documents and is generally given to the contractor only upon re
quest. Furthermore, the contractor is advised that he cannot rely on this information 
in preparing his bid. Once again, the contractor is faced with the unreasonable dis
advantage of having to base an important part of his bid upon information that the State 
suggests may be unreliable. 

There are sufficient risks that a contractor must undertake in a public improve
ment contract, without the added risk of guessing which way rock and earth quantities 
are going to develop. We believe that the State would also benefit by a change in the 
unclassified excavation concept by the elimination of unbalanced bidding on this im
portant item of work. 

It would also appear to be in the State's interest to avoid the two extreme situations 
that unclassified excavation invites: the large cost it incurs when a contractor guesses 
right, and the economic destruction of a contractor when he guesses wrong. It certain
ly is not to the State's advantage that a contractor should incur financial difficulties
either in respect to the job at hand or with regard to future work. 

The remedy here, which will not only encourage proper bidding practices but will 
more fairly represent the cost of work actually performed, is to provide for separate 
unit items for rock excavation and for earth excavation in both general excavation as 
well as trench, bridge and culvert excavation. 

THE CHANGED CONDITIONS PROVISION 

Another change in State practices, which is long overdue, is the adoption of the 
changed conditions clause. As you know, the changed conditions concept permits the 
government and the contractor to negotiate an equitable adjustment whenever unantic
ipated subsurface conditions occur during the course of the work. This concept is 
particularly effective in handling overruns and underruns which exceed normal limits. 

Although this provision is contained in most Federal contracts and contracts let by 
only one of the many departments of the City of New York, no similar provision is con
tained in New York State contracts. Patently, the adoption of a changed conditions 
clause would go a long 'way in encouraging better bidding practices. 

Nor is such a clause a "one-way street" benefiting the contractor alone, as some 
public authorities insist. The State, as the Federal Government in the past, has the 
advantage of recourse to this provision when conditions occurring during the perfor
mance of the job so warrant. 
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The most salutory effect of a changed conditions clause lies in the relaxation of the 
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of wits between the State and prospective bidders. It also provides a proper atmo
sphere for the handling of problems which arise as the result of unanticipated job con
ditions without the fault of either party. 

From what I have already stated, you can see that although I have been involved in 
contract litigation and disputes for over thirty-five years, I firmly believe that all pos
sible methods of avoiding costly litigation are essential and proper. This can only occur 
when an element of fairness and equity is introduced into the contractual relationship. 

AVAILABILITY OF THE JOB SITE 

Another area in the contractual relationship of the parties that directly influences 
bidding practices concerns the general area of unreasonable delay and exculpatory 
provisions. 

A public improvement contract is let with a stated contract period and an express 
completion date. In formulating a bid, a contractor must calculate a number of in
direct costs-such as supervision costs, field expenses, cost of general purpose equip
ment, and holiday time for labor. Also, a contractor has to predicate his bid on some 
expectancy of production and directly compute his cost of labor and equipment. Ob
viously, the anticipated term or duration of the contract has a bearing on both the in
direct and direct costs of doing the work. 

Thus the phrase "time is of the essence" has meaning not only to the letting author
ity who desires the completion of a job but also to the contractor who must calculate 
his costs on a time and efficiency basis. 

All who have been engaged in the construction industry have been shocked by the 
ever-increasing incidences of unreasonable delay that have caused many projects to 
be years behind schedule. Paramount as a cause of unreasonable delay has been and 
is the government's failure to provide the contractor with a free work site. 

Of all the numerous things that can delay a job, it is surprising that the "lack of 
site" is one of the most common occurrences. Insufficient lead time in acquiring 
property on the site is the basic fault. 

We have also observed that there appears to be little direct communication between 
the bureau of the Department of Public Works that handles property acquisition and the 
bureaus of the same department that establish letting dates and contract periods. Too 
often the desire to construct a roadway by a certain date takes precedence over the 
Department's ability to obtain the work site. Better coordination at this level is 
imperative. 

We have also observed that there is much confusion among public officials as to 
what, from a contractor's viewpoint, constitutes a clear work site. Public officials 
tend to view what is actually a restricted site as being unrestricted because of the 
presence of some available areas in which work can be performed. It is not sufficient 
to give a contractor only a portion of the site, particularly in those cases where the 
work involved must be performed in a number of stages. To operate efficiently, a 
contractor must have substantially the entire site. 

Thus far, the State has responded to the problem of site interferences by the ever
increasing use of exculpatory clauses in the contract which actually accomplishes very 
little. The purport of these clauses is to charge a contractor with knowledge that he 
will not have a clear site, that he knows that there will be utility work, and that he has 
taken these factors into account in fashioning his bid. They also attempt to provide 
that the contractor, if delayed or interfered with, will have no claim for damages but 
will be compensated by an extension of time to do the work he was prevented from do
ing during the initial contract period. 

This approach to problems involving a free work site is completely unsatisfactory. 
How, in reality, can a contractor reflect in his bid a condition which might or might 
not occur, where the duration of this condition and the impact on his work are com
pletely unknown? How, in other words, does he provide a cost factor for the unknown? 
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The answer, of course, is that there is no practical way of establishing an intelli
gent cost factor for such unknown conditions. Indeed, in examination of State person
nel who make up the engineers' preliminary estimates, we have attempted to find out 
what cost factors they use . We have discovered that they have no better way of estab
lishing costs than do contractors, and in fact, do not include in their preliminary esti
mate of the work any additional costs for unknown conditions. 

There are numerous recurring instances of site interferences. Only a few need be 
·mentioned here. 

In one expressway construction requiring the relocation of existing streets and the 
closing of other streets, the contractor discovered that the State had not vested title 
to any of the properties abutting these streets. Until the buildings were vacated and 
the properties turned over to the contractor, not only could the contractor not perform 
work in the area, but he was compelled to maintain access to the properties. 

Another common situation resulting from the State's failure to acquire the site is 
the presence of occupied buildings in cut and fill sections. Obviously, a contractor's 
entire embankment operation is affected if he cannot make his cuts in a normal se
quence or is deprived of areas to make his fills. 

The following portion of a letter from a District Engineer to the Director of the 
Bureau of Rights of Way and Claims 4 aptly summarizes this problem: 

•.• [T]he situation on this project is a perfect example of what 
can easily happen on any project where there are a large number 
of occupied buildings on the rights-of-way, and no prior arrange
ments have been made with the property owners, regarding ad
justment of their claims and the manner of clearing the buildings 
from the rights-of-way is unsettled. To avoid such complications, 
it a ppears that ri ghts-of-way negot iations should be undertaken 
many months in advance of the advertising of contracts for proj 
ects invo lving man buildings; particu larly occupied residences, 

mp asis supp ied .) 

Another type of site interference results from the presence on the site of public 
utility companies performing relocation work. In contract after contract, particularly 
in heavily populated urban areas, we learned that the State had made no provision 
either in respect to the contract period or in its design of the work, to take into ac
count the relocation work required of the utility companies. Indeed, most State of
ficials that I have spoken to or examined acknowledge that the District Engineer's 
Office does not have a clear idea of the extent of utility work to be performed on the 
job site until after the contract letting. Most such disclosures seem to occur at the 
first preconstruction conference held at the District Engineer's Office. 

As for the use of an extension of time to compensate a contractor for delay, this is 
again but an exercise in semantics. One does not compensate a contractor for his 
extra costs by such extension; it only increases his general costs. 

Of course, the Courts have faced these problems and, with customary realism have 
determined that exculpatory clauses will not excuse unreasonable conduct by the State 
or active interferences with a contractor's performance. 5 It is our belief that these 
problems can be solved more directly and without extensive litigation. 

Proper coordination of acquisition of buildings on the job site with contract lettings 
will tend to alleviate site obstructions. Better coordination with utility companies 
before the letting, with detailed information in the contract documents, will tend to 
alleviate site obstructions by utility companies. 

4Quoted in Grandview Const. Corp. v. State, 204 Misc. 389,391. 
5See for example Norman Company v. County of Nassau, 278 N.Y.S.2d 719 (Second Department, 

April 1967); Ippolito-Lutz Inc, v. Cohoes Housing Authority, 254 N.Y.S.2d 783 (fhird Department, 
December 1964); American Bridge Co. Inc, v. State 283 N.Y.S. 577 (fhird Department, 1935); 
Wright & Kremers v. State, 263, N.Y. 615. 
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SUMMARY 

We recommend that the following steps be taken to minimize controversies and 
litigation in highway construction: 

1. A fairer and more equitable contract should be tendered to the contractor. To
wards this end, the boring information and the work-up data should be made part of 
the contract and the exculpatory clauses deleted therefrom. 

2. An intensive investigation should be made of the subsurface conditions prior to 
the letting of the contract. 

3. The design, plans and specifications should be prepared with greater care. 
4. The job site should be substantially clear of buildings and other obstructions 

prior to the letting of the contract. 
5. A changed conditions clause should be included in the contract. 
6. The excavation of rock and earth should be priced separately. 

Adoption of most of the foregoing recommendations will result in transforming the 
bidding of a highway contract from a contest in speculation to one in efficiency. 




