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A View From the Witness Stand 
A. G. BORGMAN, Field Supervisor, American Appraisal Company 

•IT is not often that appraisal witness has the opportunity to state his opinion to a 
group of attorneys without them being merely in response to questions of an advocate, 
being objected to by other advocates, or being ruled inadmissible by a judge. 

I would like to share with you some of the experiences of other members of our ap
praisal staff, as well as my own, in condemnation cases. We make it a practice in our 
company to spend some time with our appraisers before they testify in court. Our in
structions to them can be stated very briefly: (a) be thoroughly prepared, and (b) tell 
the truth. 

Being well-prepared for a court case includes many things. The witness should 
know as much, or more, about the property in question as anyone in the courtroom, 
including the owner. I have found that memorizing minute details of the property can 
be very effective. The jury or commission hearing a case seem to think that a witness 
who remembers the color of the ceramic tile in the bathroom or the brand name of the 
furnace and water heater must have paid just as much attention to all of his appraisal, 
therefore, he must have made a good appraisal. 

Being well-prepared means having enough conferences with the attorney before the 
trial so that the appraiser knows exactly what questions are going to be asked of him 
in direct testimony and the attorney knows exactly what the answers are going to be to 
each of his questions. Nothing is more damaging to the case than to have the witness 
not understand what the attorney means by a question, unless it is an answer by a wit
ness that is totally unexpected by his own attorney. For this reason, I am a firm be
liever in writing out the questions and answers that will be used in direct testimony. 

Being well-prepared also means having enough conferences with the attorney that 
he knows of any weaknesses as well as the strong points of the appraisal. By the same 
token, it is prudent to try to anticipate the weakness or strength of the opposition's 
testimony. Frequently, it is better to bring out in direct testimony a weakness in an 
appraisal than to wait for the opposition to find it on cross-examination and then make 
it the main issue of the trial. 

Frequently, we get requests from attorneys who are not familiar with our methods 
of preparation for court testimony, informing us that a court case is scheduled to be 
tried at 9:30 on Monday morning and "Can we have your appraiser at the courthouse 
at 9 o'clock for a conference?" We find it difficult to honor such requests, not only 
because our schedules are planned for several weeks in advance, but because we feel 
we would not be providing our client with the highest professional service, and would 
be doing the court an injustice by testifying without adequate preparation. Gentlemen, 
if you want me to testify for you, give me enough time to prepare. Fred Hudson, an 
attorney, said, "I have never lost a case through over-preparation." 

The second word of advice to the appraisal witness, and by no means of lesser im
portance than preparation, is to tell the truth. This may seem an unnecessary instruc
tion but nothing will alienate a jury quicker than a witness who strays from the truth 
for the obvious benefit of the client who is paying his fee. I have found that when an 
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error is discovered in my testimony, it is much better to admit the mistake in a forth-
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lion can do, but if I try to cover up, the other attorney may have a field day. 
In presenting testimony, I have found it important to ascertain the degree of sophis

tication of the jury or commission that is hearing a case, and to plan my testimony to 
talk up to them rather than down to them. For example, some condemnation commis
sions are composed of people who are thoroughly familiar with the appraisal process. 
It would be a mistake to spend a lot of time explaining the appraisal approaches to them. 
With juries, the opposite may be true. We have testified in a number of cases where 
such terms as Hoskold's formula, the Inwood tables, the Elwood Method of Capitali
zation and other language of appraisers has entered into the testimony. While there is 
nothing wrong with these terms, a country jury would not have the foggiest idea what 
the appraiser was talking about, and probably would care less. 

To overcome the tendency to talk over the heads of the jury a good appraisal wit
ness develops explanations of technical terms or methods that are readily understood 
by the layman. In a case in El Paso, Texas, an important item of consideration in 
estimating the net income was the matter of reserves for replacement. To explain 
this term to the jury, our witness used the illustration of his mother keeping several 
cookie jars on the pantry shelf in which she periodically, but regularly, set aside a 
small amount of cash each week in order to save up enough to replace some household 
item such as a refrigerator. The women on the jury knew what he was talking about. 
The proper use of this schoolroom technique not only is effective in holding the jury's 
attention but it guides them into the witnesses' line of reasoning and builds up a closer 
bond between the witness and jury. 

This brings up another question. Is a jury, a commission, or a judge best for try
ing a condemnation case? As an appraiser, I personally believe that a jury is compe
tent to hear cases involving farms, homes or other uncomplicated properties. How
ever, for those cases concerning highly technical valuation principles which are fre
quently encountered in the condemnation of large industrial, commercial or ins ti tu -
tional properties, I believe a competent commission or a judge will produce the fairest 
decision for all concerned. 

There is an old adage that condemnors usually prefer a judge or commission, where
as the condemnees ' prefer a jury. However, I know everyone who has had condemna
tion trial experience has seen some extreme upsets in this preference, particularly 
on highly technical cases which were t ried before a jury. 

As appraisal witnesses, we like to think (even though this may be naive) that the 
court wants to hear all the pertinent facts about the property being condemned and all 
the factors that should be taken into consideration in expressing an opinion of value. 
Frequently, however, all of the facts are not presented to the court for one of several 
reasons. 

We know as appraisers that when we accept an assignment to testify as an expert 
witness that our qualifications are going to be given careful scrutiny by the opposing 
attorney. There is nothing wrong with this, but there are some archaic rules about 
qualifications which still come up. For example, we have on our staff a man who is 
not only an engineer with over 25 years of experience appraising mineral deposits, 
mostly gravel and stone, but is also a well-educated geologist. He spent about a 
month preparing an appraisal of a stone quarry and was called to testify in court. As 
soon as he got on the witness stand, and started giving qualifications, the opposing at
torney asked him if he had ever bought or sold real estate in the area involved. The 
witness patiently tried to explain that he was not a real estate salesman but was an 
engineer who had devoted most of his business career to the valuation of mineral de
posits. The judged ruled that inasmuch as he had not bought and sold real estate in 
the county in question, he was not qualified to testify to the value of this highly techni
cal and complex property involving about $ll,OOO,OOO worth of rock deposits. However, 
a local real estate salesman whose principal qualification consisted of 10 years' ex
perience selling farms was permitted to testify, in that court, on the value of rock 
deposits. 
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Another problem in getting all the facts before the court involves the admissibility 
of comparable sales. Although it varies in practically every court, the application 
of the hearsay rule to discussion of comparable sales is sometimes very frustrating. 
For instance, in Michigan the court can listen to evidence of comparable sales for the 
opinion of the expert appraisal witness, but it cannot hear evidence of sales as an in
dication of the value of a property. In one case in Michigan, I was testifying for the 
state in condemnation action involving some residential properties. The attorney try
ing the case for the state would not let me testify to the facts of the sales that I had 
considered in making my appraisal. Without being able to go into the comparability 
of the sales, my testimony was useless as far as helping the commission reach a de
cision. I might just as well have stated I made a good appraisal and my conclusion 
was "x" number of dollars. 

In a Georgia case, the judge ruled that our appraiser could not mention sales he had 
considered in making his valuation if he had not actually based his valuation on them. 
In this case, the appraiser had derived some indications of value from a number of 
sales, but since his conclusion was not based directly on any of the sales, he could 
not testify to any of the sales. I have found that, for certain properties, it is almost 
impossible to find sales that are directly comparable and that it may be necessary to 
gather indications of value from the sales that have taken place even though they may 
not be as comparable as I would like. Of course, this can be carried beyond reason
ableness. I reviewed an appraisal recently that involved a chicken hatchery which was 
being condemned. Two sales were used by the appraiser in his market data approach: 
one for $10,000 and the other for $16,000. After making adjustments for size, loca
tion, etc., his conclusion was these sales indicated a market value for the subject 
property of $550,000. The ironic thing is the appraiser admitted one of the sales in
cluded no real estate but was only personal property such as trucks and incubators. 

You may have encountered judges who rule that all comparable sales must have 
taken place before the date of expropriation. We testified in a condemnation case in 
Texas which was not tried until almost two years after the date of expropriation. The 
property was an insecticide plant, which is a highly specialized type of property. A 
thorough search of the records revealed one sale, that of an egg drying plant, which 
took place just two days after the date of expropriation of the subject property. The 
sale plant was almost identical to the subject property in that both had drying chambers 
and other similar special purpose features. However, the court ruled that the ap
praiser could only testify to sales which had occurred before the date of the taking. 

I have been in some courts that object to the admission of the sale of the subject 
property as evidence of its market value. It would seem to me that if the sale were 
an arm's length transaction it is the best possible comparable provided the date of 
sale is not too remote. To be considered comparable, any sale should meet at least 
the following four-way test: 

1. It must be comparable as to time. 
2. It must be comparable as to location. 
3. It must be comparable as to character of property. 
4. It must be an open, arm's length sale. 

In order to pass judgment on the comparability of the sale, the appraiser must lmow 
as much about the sale as he does about the property he is appraising. The above 
rules are fairly well-lmown, but I am sure that many will recall a great many sales 
which got into evidence that do not meet the above specifications. 

One other restriction on the appraisal witnesses' testimony that hinders the court 
from hearing all of the facts concerns "highest and best use." Some courts have ruled 
that the only use the appraiser can testify to is the legal use permitted by the zoning 
ordinance. This might be a proper ruling in those areas where it is almost impossible 
to get a zoning variance, but in those areas where it is about as easy to get the zoning 
changed as it is for a woman to change her mind, it appears to me that it would be 
more reasonable to listen to evidence as to the probability of getting the zoning changed. 
Maybe the appraiser should testify to two values: (a) the value of the property under 
existing zoning, and (b) the value of the property taking into consideration the possibility 
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of having the property rezoned. Then it would be up to the court to decide, after hear
ing the evider?.cc, ~•!hct..l!er it would hi'! rl'la1c1onahle to assume the property could be re
zoned. 

The practice of some attorneys to ask their appraisal ,vitness to sit with them at the 
lawyers' table in the courtroom and advise them, particularly on technical matters, 
with respect to cross-examination of opposing witnesses has always bothered me . Of 
course, in many courts the witnesses are not permitted to be in court when other wit
nesses are testifying. However, in those courts where this rule does not apply, I be
lieve the image of an unbiased expert witness is better preserved when the appraiser 
disassociates himself from his attorney in the court room. If you think you will need 
technical appraisal help in trying your case, it would be better to hire another repre
sentative to sit with you at your table. 

The 1956 Federal Aid Highway Act, under which the Interstate Highway program is 
being completed, caused many problems in eminent domain. Many states had vague, 
indefinite statutes governing the exercise of eminent domain. Many of these statutes 
were designed for horse-and-buggy roads, and were hardly applicable to the modern 
limited-access freeways and expressways. In many states the question of compensa
bility for certain items has been left to case law rather than to statute law. As a re
sult it is almost impossible to determine what is compensable and what is not. The 
experience of our appraisers in making appraisals in many states for condemnation 
purposes brings me to the conclusion that it is time for the states to take a close look 
at their condemnation statutes if they have not already done so. 

An example of what can be done along this line is what has been done in Wisconsin. 
Several years ago, the Governor asked the legislature to prepare recommendations 
for revision of its condemnation law, and he appointed a committee consisting of two 
judges, the attorney general, a public utility condemnor, two attorneys who specialized 
in condemnees' cases, a State Farm Bureau representative and a real estate appraiser. 
A vice president of our company was appointed to this committee as the appraisers' 
representative. The committee met regularly for nearly a year working up recom
mended legislation. The sessions included a number of hearings, which were well
attended by the public, in an effort to learn some of the factors causing problems un
der the old condemnation law which might be corrected by new legislation. 

As a r esult of these hearings , and over a year's work by this committee, the Wis
consin legislature passed a new condemnation statute which is unique among such 
statutes in that it provides payment of damages for the following four items: 

1. The cost of moving personal property (with certain dollar limitations). 
2. The damage caused by loss of favorable financing; for example, a GI who has 

his home mortgaged under a GI loan at 4 percent interest and finds after his house is 
expropriated that he must pay 6 percent interest. The difference between the old rate 
of 4 percent and the new rate of 6 percent interest is now a compensable item of damage. 

3. Loss of rentals-the damage caused by the loss of rentals between the time a 
property is earmarked for condemnation through a relocation order and the time the 
property is actually taken is now a compensable item of damage. 

4. The loss of plans and specifications rendered useless as a result of a taking is 
now a compensable item of damage; this pertains to actual costs of subdivision plans 
or building plans which are rendered useless by a taking. 

Formerly, it was necessary for the appraiser to estimate the damages and include 
them in the appraisal report. Now it has become an administrative function of the 
highway commission and the property owner must show proof of any of these damages. 

In addition to these four unique items of damages, Wisconsin also decided that dam
age resulting from the nature of the public improvement was also compensable. There 
was an adage that the appraiser should never anticipate the improvement that was going 
to be put upon property condemned by the state because once the state acquired the 
property it could do whatever it wanted with it. The appraiser must now take the pro
posed improvement into consideration in his valuation of the property remaining af-
ter the taking. 



During the hearings that were held in connection with this revised legislation two 
problems came up so many times that the committee discussed them at great length 
and made every effort to solve them. 
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The first matter concerns damages caused by the cloud of condemnation hanging 
over a property for a long time. This situation exists particularly in urban areas 
where the urban renewal agency will earmark a given area for redevelopment and then 
wait two or three years before actually taking the property. The cloud of condemna
tion hovers over the area for the intervening period and literally freezes real estate 
values in the entire area. This same situation occurs when highway programs are an -
nounced prematurely and a property is earmarked for condemnation but not taken until 
several years later. There is one large industrial plant in Milwaukee that has been 
under this cloud of condemnation for nearly ten years. The public agency is just now 
getting around to taking the property. 

The committee deliberated on the foregoing problem for a long time and finally de
cided that it could not be corrected legislatively except by providing funds for payment 
of certain hardship cases. The stumbling block in trying to write such legislation pre
sented itself in determining what act constituted the intent of taking. In order to make 
such legislation effective it would have to be tied into specific action on a specific date, 
and usually the first such action is the actual filing of the relocation order or the no
tice of condemnation. All preliminary announcements and negotiations have no legal 
status. 

The second matter which the committee tried to correct legislatively was the prob
lem of the lessee's interest in the condemnation of a leased property. Some states rec
ognize the lessee's interest in a property to a certain extent but, unfortunately, in most 
states the property must be appraised as if it is free and clear of any encumbrances; 
and the lessee must make his settlement with the owner of record, although as lessee 
he has no place at the bargaining table. I feel that the lessee should be represented 
and included in the negotiations and at the bargaining table, particularly in those cases 
where the lessee's interest actually exceeds the lessor's interest. 

I do not know if lawyers can work out specific laws in their states to solve these 
problems, but if they can it will make the appraiser's job that much easier. Maybe I 
have become too cynical about due process of law as it applies to condemnation cases 
but I am reminded of an answer by an assistant attorney general in Michigan. When 
I asked him if he thought just compensation was arrived at through due process of law, 
he said, "Invariably-but they never stop l:here." 




