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Foreword

This RECORD consists of 9 papers whichtreat of different subject
matters. They comprise and include papers relating to highway
construction contracts and contractors’ claims arising thereunder;
quality control in highway contract administration; the enforcement
of the anti-trust laws as bearing on construction contracts and
highway construction; discussions of valuation problems in eminent
domain; and an analysis of certain aspects of appraisal theory and
practice. The papers were presented at sessions of the Workshop
on Highway Law and have been selected for publication as being
meritorious and useful treatments of the subjects.

The first paper, by Paul J. Andrews, involves the use of the
construction contract as a means of implementing objectives of
national policy. He discusses the numerous requirements of con-
struction contracts involving Federal funds which are imposed on
the contractor (without arm's length bargaining) for the purpose of
securing compliance with the economic, social or other policy ob-
jectives of the Federal Government. The second paper, by Dowell
H. Anders, closely related in nature, deals with the anti-discrim-
ination provisions of construction contracts involving Federal funds.

The next two papers deal with contractors' claims. Murrey T.
Berman's paper approaches the subject matter from the standpoint
of the contractor; that is, he discusses what the contractor con-
siders to be hardships imposed on him by the provisions of the
standard contract in respect to matters including representations
as to subsurface conditions, burdens arising from lack of a clear
job site, and lack of a changed conditions clause in numerous such
contracts. Dowell H. Anders in discussing contractors' claims
deals both with ways and means to the avoidance thereof, and the
proper method of presentation to the Federal Government where
participation is sought in connection with a claim awarded at the
state level.

Duke W. Dunbar, Attorney General of Colorado, discusses the
important matter of quality control in highway contract administra-
tion. Melvin G. Dakin, of the Louisiana State University Law
School, writes on the enforcement of the anti-trust laws and dis-
cusses significant cases and the import thereof with respect to
highway construction.

The remaining papers deal with eminent domain and appraisal.
Glenn H. Jacobson writes on the troublesome problem of valuation
of leasehold estate in condemnation. Joseph Kuehnle deals with
the developing and increasingly important subject of air rights and
the valuation of air space.

In the last paper, A. G. Borgman writes informatively on the
rendering of appraisal testimony from the point of view of the pro-
fessional appraiser on the witness stand.
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Policy Features of Highway Contracts
PAUL J. ANDREWS, Assistant General Counsel, Bureau of Public Roads

oIN order to avert a nationwide steel strike in April 1952, which he believed would
jeopardize the national defense, the President issued Executive Order 10340 directing
the Secretary of Commerce to seize and operate most of the steel mills of the nation.
The Supreme Court of the United States, in the case of Youngstown Sheet and Tube
Company et al. v. Sawyer' upheld the granting of an injunction against the Secretary
of Commerce for such seizure. Mr. Justice Black, in the course of delivering the
opinion of the Court, made the following comments pertinent to this discussion:

The President's power, if any, to issue the order must stem from an Act of
Congress or from the Constitution itself.

* k%

In the framework of our Constitution, the President’s power to see that the laws
are faithfully executed refutes the idea that he is to be a lawmaker,

* & %

And the Constitution is neither silent nor equivocal about who shall make laws
which the President is to execute. The first section of the first article says that
"all legislative power herein granted shall be vested in the Congress of the
United States ...." After granting many powers to the Congress, Article | goes
on to provide that Congress may "make all Laws which shall be necessary and
proper for carrying into Execution the foregoing Powers, and all other Powers
vested by this Constitution in the Government of the United States, or in any
Department or Officer thereof."

The President's order does not direct that a congressional policy be exe-
cuted in a manner prescribed by Congress—it directs that the Presidential poli-
cy be executed in a manner prescribed by the President .... The power of Con-
gress to adopt such public policies as those proclaimed by the order is beyond
question .... The Constitution does not subject this lawmaking power of Con-
gress to Presidential or military supervision or control.

In essence the Court was again addressing itself to the principles of constitutional
law that the exercise of power by the Federal Government must be traced to some
grant of power in the Constitution; and that the Constitution has established the Con-
gress of the United States as the legislative body for the enactment of the laws and the
President of the United States for the execution thereof. In the light of these principles
let us examine the national policy aspects of the Bureau's required provisions for
Federal-aid highway construction contracts.

The affirmative use of the Government contract as a means of pursuing national
policy objectives is not of recent origin; but its use to proliferate such objectives has

Youngstown Sheet and Tube Company, et al. v. Sawyer, 343 U.S. 579, 585-588, 72.5.Ct. 863, 96 L.Ed.
1153, 26 A.L.R.2d 1378.

Paper presented at The Second Annual Workshop on Highway Law, University of Wisconsin, June
74-28, 1963.
1
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become increasingly popular and is apparent testimony to its success.? The continuing
protective attitude of the Comptroller General  the Fodeoral Government's nceounting
officer and the Congressional watchdog over the Executive Departments, has evoked
many policy requirements in executive orders and agency regulations and directives
which are designed primarily to insure the proper payment of Federal funds.® But,
whether established by legislative enactment, executive order, or administrative regu-
lation, the current Federal-aid highway construction contract, like its counterpart, the
Federal construction contract, contains many terms and conditions (the so-called
"boiler-plate' provisions) which are basically designed to advance some national eco-
nomic, social or political policy of the Federal Government.

It has been argued, forcefully, by some writers that contracting by a private firm
with the Federal Government is, to a large extent, an act of submission, rather than
one of assent or mulual agreement.* The [rustration of private contractors when first
faced with these ""boiler-plate' provisions may be understandable. But, this frustration
should, in fairness, be tempered by the recognition that all competitors for Govern-
ment business are similarly affected. And, with greater experience gained from con-
tinued business with the Government, should come the confidence that these unique
contractual obligations which have been incurred are well-defined by a mass of Govern-
ment precedent and regulation which has developed around them.

With respect to construction contracts for Federal highway projects, the construc-
tion phases of the contract must necessarily be governed by the plans and specifica-
tions developed by the engineers of the Bureau of Public Roads. However, the general
contractual obligations of the contractor with respect to changes, changed conditions,
termination for default, inspection, payment and disputes, as well as the many clauses
required by Federal statutes, are contained in printed forms of "General Provisions"
and "Labor Standards Provisions' for construction contracts which are issued by the
General Services Administration for all Government agencies.® It is this portion of
his contract assembly that the contractor ""submits to' without argument. Aside fron
the clauses which are dictated by the requirements of specific Federal statutes,e the
other clauses of the "General Provisions' referred to above were hammered out over
a period of many years on the basis of decisions by the Federal courts and almost

2In practically every session of Congress since at least 1930, there have been legislative proposals sub-
mitted proposing some new term or condition for the advancement of a social, economic or political
policy. Most fail of enaciment; many do not. For example, amendments proposing the incorporation
of "Buy American" requirements in the Federal Aid Highway Act of 1934 were defeated in floor de-
bate (78 Cong.Rec. 8644). Similar proposals were advanced with the Federal Aid Highway Act of
1936, but defeated (80 Cong.Rec. 5595-96). The present session of Congress has several such bills
before it; for example, the bill calling for amendment of the Davis-Bacon Act (40 U.S.C. 276a) for
recognition of fringe benefits in determining prevailing wages (H.R. 6041, 88th Cong., Ist session,
introduced by Mr. Roosevelt, May 6, 1963).

3The Davis-Bacon Act (40 U.S.C. 276a) is illustrative of this (see discussion at footnote 19, supra).
So also is the prohibition against the use of convict labor (section 1.24(a) of the Federal Aid High-
way Regulations). This requirement originated as a rider on the Department of Agriculture Appropri-
ations Act for fiscal year 1933, (Act of July 7, 1932, 47 Stat. 609, 634) and subsequent annual ap-
propriation acts. Later (1935), it was incorporated in the regulations applicable to the Federal-aid
highway program, and is presently codified as section 114(b) of title 23, United States Code. Finally,
the current section 1.24(a) has recently been held to be too broad in its prohibition (41 Comp. Gen.
213) and is presently being revised (See Public Roads Instructional Memorandum 21-7-61 of Novem-
ber 7, 1961).

“Miller, Arthur S. Government Contracts and Social Control: A Preliminary Inquiry. Virginia Law
Review, Vol. XLI, 1955, p. 27-58.

540 Code of Federal Regulations, 1.16.101 and 1.16.901, Standard Forms 23-A and 19-A.

8See Title 41, United States Code.
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daily decisions by the Comptroller General of the United States governing the field of
contract rights and procedures.”

Since this group is concerned primarily with national economic, social and political
policy as they have been required by the Bureau of Public Roads in State contracts for
Federal-aid highway construction, I shall refer principally to the provisions prescribed
in Attachment 1 to the Bureau's PPM 40-4, dated April 24, 1962, as amended, as they
implement applicable provisions of Title 23, United States Code,® and Regulations for
the Administration of Federal Aid for Highways, issued by the Secretary of Commerce,
as well as other pertinent Federal laws and regulations.

Since these clauses were adapted in large part from the clauses prescribed by the
General Services Administration for construction contracts on Federal projects, the
history of the Federal clauses will best reveal the extent to which they embody national,
economic, social and political goals of the Federal Government. When we realize that
the Federal Government is paying the larger portion of the cost of the Federal-aid sys-
tems, it is understandable why it has every justification to pursue its economic, social
and political purposes in such highway construction and in other grant-in-aid programs.

NATIONAL ECONOMIC OBJECTIVES

The most basic economic policy consideration in public contracts is not contained
in the required provisions for Federal-aid contracts because it concerns the method
of entering into the contract. I am referring to the requirement for competition con-
tained in Section 112 of Title 23, United States Code, namely, that the contract be
awarded to the lowest responsible bidder following public advertisement for bids. The
standard specifications of the various states fully implement the foregoing statutory
requirement as well as the more specific requirements of Section 1. 15 of the Regula-
tions for the Administration of Federal Aid for Highways.

Historically, a similar requirement has been applicable to contracts to which the
Federal Government is a party since the mid-nineteenth century. As far back as
1809, a Federal statute required advertisement of public bids in connection with con-
tracts.® The present competitive biddin% requirement in Federal contracts is derived
directly from the Act of March 2, 1861."” This statute was later codified as Section
3709 of the Revised Statutes.'* The basic procurement requirements applicable to all
Government agencies is now set forth in Title III of the Federal Property and Admin-
istrative Services Act of 1949, as amended.’* The rulings of the Comptroller General

"1n 1949 the Congress recognized the need for uniformity in Government contract procedures and for a
central procurement agency for supplies and services and passed the Federal Property and Adminis-
trative Services Act of 1949, as amended. This statute further established the General Services Ad-
ministration as the central regulatory agency for Federal procurement of supplies and services. The
Federal Procurement Regulations issued by the General Services Administration prescribe standard
froms to be included in Federal contract assemblies, of which the "General Provisions (Construction
Contracts)" is one, and prescribe regulations for the procedural aspects of Govermnment contracting
by all Government agencies. It is under the aegis of the General Services Administration that the
policies prescribed by Federal statute and executive order for Federal contracts are reduced to spe-
cific contract provisions. The Armed Services Procurement Regulations issued by the Department of
Defense do the same job for procurement by the armed services.

823 Code of Federal Regulations, 1.1 through 1.38.

9 Act of March 1809, 2 Stat. 536.

1012 Stat. 220.

1141 U.S. Code 5.

1241 U.S.C. 251-260. Note that section 310 (b) of the Federal Property Act (41 U.S.C. 260 (b)) provides
that "reference in any Act...except subsection {a) of this section, to the applicability of Revised
Statutes, section 3709 to the procurement of property and services. . .shall be deemed to be a refer-
ence to section 302 (c) of this Act.”
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of the United States, have probably had the greatest influence over the years on the de-
velopment of the foregoing Federal statutory provisions, in protecting the competitive
bidding system. In fact, the Comptroller General recently held, with respect to another
grant-in-aid program authorized by Section 291 of Title 42, United States Code, where
the statute did not prescribe the method by which construction contracts would be
awarded, but the implementing regulations required competitive bidding, that project
sponsors were required to comply with the Federal competitive bidding system as in-
terpreted by the Federal courts and accounting officers.'® The legislative history of
Section 112 of Title 23, United States Code, also makes it apparent that it was designed
to bring the Federal-aid highway construction program under the body of rules and
precedents that developed around the foregoing Federal statutes.

Although the competitive bidding requirement for Federal-aid highway contracts
entered into by the states does not contain the detail as to procurement methods and
advertising requirements contained in the Federal statutes and regulations, as the lat-
ter apply to Federal contracts, I would recommend a review of the Federal statutory
requirements of Title III of the Federal Property Act and the regulations implementing
this title, issued by the General Services Administration in its Federal Procurement
Regulattions,"l as well as the many interpretive rulings of the Comptroller General of
the United States with respect to competitive bidding. In view of the indicated legis-
lative background of Section 112 of Title 23, United States Code, the Federal statutory
provisions, regulations and rulings should be a welcome and convenient guide in inter-
preting this extension of Federal policy to Federal-aid contracting.

In the 1930's the economic plight of our country gave birth to the Buy-American
Act.” I understand that some States have similar acts or policies. While the Buy-
American Act continues to be applicable to Federal contracts, Section 1.19 of the Reg-
ulations for the Administration of Federal Aid for Highways provides:

No requirement shall be imposed and no procedure shall be enforced by any
State in connection with a project which may operate... (b) to prohibit, re-
strict or otherwise discriminate against the use of articles or materials of
foreign origin to any greater extent than is permissible under policies of the
Department of Commerce as evidenced by requirements and procedures pre-
scribed by the Administrator to carry out such policies.

A recent amendment to PPM 40-4(1), dated May 17, 1963, permits the deletion of
clause (b) of Section 1.19 in the respective attachments of "Required Provisions for
Federal-aid Contracis’ to PPM 40-4; and gives as the reason thereior the fact that:

Neither the Department of Commerce nor the Bureau of Public Roads has at this
time prescribed any policies or requirements regarding the use of materials of
foreign origin in Federal-aid highway contracts. The use of such materials that
meet approved specifications is subject only to State law.

Although clause (b) of Section 1.19 of the Federal-Aid Regulations relates to the
Federal policy setforth in the Buy-American Act, clause (a) of the same section, pro-
hibiting discrimination by the states against articles or materials made or produced
in any other state, territory or possession of the United States, is an economic policy
imposed by the Secretary of Commerce and is traceable again, in large part, to the
desire to maintain a system of competitive bidding, thereby obtaining the best bargain
for the Federal Government in the expenditure of Federal grant-in-aid funds.

1337 Com. Gen. 25.
1% 41 Code of Federal Regulations, part 1-2,
15 Act of March 3, 1933, Title 11I, 47 Stat. 1520, 41 United States Code, 10a-d.
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There appears to be a growing interest in some states in adoption and extension of
the Buy-American policies of the Federal Government to state contracting. I commend
for your reading an extensive discussion of the history and the Federal policy develop-
ments ofsthe Buy-American Act in an article published in 1961 in the Wisconsin Law
Review.

Another of the economic policies of the Federal Government which the Bureau seeks
to assist in its administration of highway contracts is the Federal program of encourage-
ment to small business. Congress included in Section 304 of Title 23, United States
Code, the following policy statement and provisions:

It is declared to be in the national interest to encourage and develop the actual
and potential capacity of small business and to utilize this important segment of
our economy to the fullest practicable extent in construction of the Federal-aid
highway systems, including the Interstate System. In order to carry out that in-
tent and encourage full and free competition, the Secretary should assist, insofar
as feasible, small business enterprises in obtaining contracts in connection with

the prosecution of the highway program.

The Bureau has not imposed on Federal-aid construction extensive regulatory or
contract requirements with respect to small business inasmuch as experience in Fed-
eral highway construction has shown that the small business construction contractor
receives a very large percentage of highway construction business, either as a sub-
contractor or as a prime contractor for the small segments in which highways are
constructed.

The Bureau has adopted its own policies in the economic field for the primary pur-
pose of prohibiting the restriction on competition in Federal-aid highway contracting
which, as indicated previously, is one of the primary statutory and regulatory protec-
“ions the Bureau feels it has in obtaining the best bargain in highway construction.

_hese policies are reflected in Section 1.16 of the Federal-Aid Regulations, as incor-
porated in Section X of the "Required Provisions for Federal-Aid Contracts,' with re-
spect to licensing and qualification of contractors, and in the provisions of Section VII
of the "Required Provisions,' requiring the contractor to perform with his own orga-
nization contract work amounting to not less than 50 percent of the total contract cost,
excluding specialty items. The restrictions on licensing and qualification of contrac-
tors are to assure the right of any responsible and eligible construction contractor to
bid on Federal-aid projects and to further assure that the proper criteria are used in
licensing and qualifying such contractors under the competitive bidding system. The
provisions of Section VII with respect to subletting or assigning the contract are in-
tended to preclude the brokerage of construction work by a prime contractor, once he
has been determined to be eligible for highway construction work through the elaborate
process of licensing and qualification; and then to insure that, to the extent that such
work may be sublet or assigned, the contracting officer has an opportunity to determine
that qualified subcontractors are performing the work.

There are many other Federal laws applicable to Federal contracts which reflect
national economic objectives'” and which are not applicable to the Federal-aid highway
construction program.

18 Van Cleve, Harry R., Jr. The Use of Federal Procurement to Achieve National Goals, Wisconsin
Law Review, Vol. 1961, p. 566-600, 578.

17 These range from the Cargo Preference Act (68 Stat. 832 (1954), 46 U.S.C. 1241 (b)), enforcing ex-
tensive preference for U.S. flag privately owned ships, to the Preference for Certain Domestic Com-
modities Act, [this is the so-called Berry Amendment to successive Department of Defense Appropri-
ation Acts, e.g., Department of Defense Appropriation Act 1960, section 623, 73 Stat. 382 (1959)],
requiring provisions in Federal contracts for the procurement of domestic food, clothing, and fibers;
from the Humane Slaughter Act (72 Stat, 862 (1958), 7 U.S.C. 1901-1906), which restricts Govern-
ment procurement of meats to slaughterers employing humane slaughtering methods, to the Walsh-
Healey Act (49 Stat. 2036 (1936), 41 U.S.C, 35-45), providing for minimum wages, maximum hours
and working conditions for workers employed in the performance of Government supply contracts.



The Federal construction contract labor laws are a complex of both social and eco-
nomic objectives which stem in large part from the chaotic conditions which prevailed
in both these fields in the 1930's. Of course, the former Eight-Hour Law'® is the oldest
of these labor laws, having been first enacted with the requirement that it be included
in Federal contracts. It required contractors to pay laborers and mechanics employed
on Federal construction contracts time and one-half for any hours over eight a day
worked under a Federal contract. It provided for both the withholding of the necessary
monies to pay affected laborers and mechanics at the contractual rates, and a penalty
for each such violation.

The three acts with which we are most concerned in the field of Federal-aid con-
tracts are: (1) The Davis-Bacon Act,'® which has been incorporated into the highway
program for enforcement by the Bureau by Section 113 of Title 23, United State Code,
(2) the Copeland "Anti-Kickback" Act® and the Work Hours Act of 1962.> These acts
and the implementing regulations promulgated by the Secretary of Labor thereunder,*
provide for their implementation by the incorporation of specified contract provisions
in all contracts subject to the acts.

The Davis-Bacon Act is designed, in part, to preclude the utilization of the wages
of laborers and mechanics as an element in the competition for public construction
contracts, by requiring the payment of minimum wage rates determined by the Secre-
tary of Labor to be prevailing in the area of the work of each classification of labor.

The Copeland "Anti-Kickback' Act provides that unauthorized deductions or the
exaction of rebates from the wages paid to any person employed in the construction of
public works are criminal acts. The required provisions prescribed by the Secretary
of Labor under this act (Section III of Attachment 1 to PPM 40-4) require the payment
of laborers and mechanics unconditionally, and not less often than once a week, with-
out deductions or rebate on any account. As in the case of the other labor provisions,
the contractor must agree to include the applicable labor provisions in all of his sub-
contracts. Finally, the contract provisions required by the regulations of the Secre-
tary of Labor under this act require the Contractor to submit weekly payrolls accom
panied by a certification of compliance with the "Anti-Kickback' Act; and, in general,
prescribe a minimum standard of labor relations by the contractor, insofar as his wage
payment practices are concerned.

18 Act of June 19, 1912, 37 Stat. 137, 40 U.S5.C. 324-3254. This Eight Hour Law-movement reflects
probabiy the eariiest use of Federai coniracting as a means of advancing a natfional socioeconomic
objective. As early as the Act of June 25, 1868 (15 Stat. 77), Congress declared the national policy
that eight hours should constitute a day's work for all laborers, workmen, and mechanics employed by
or on behalf of the United States R.S., section 3738). This was superseded by the Act of August 1
1892, 27 Stat. 340,50 U.S.C. 321, which in turn has been repealed by the Work Hours Act of 1962
(P.L. 87-581, approved August 13, 1962, 76 Stat. 357, 40 U.S.C. 328-332).
The Davis-Bacon Act, dated August 30, 1935, 49 Stat. 1011, 40 U.S.C. 276a. It is interesting to
note that in the early 1930's, when the Executive Branch proposed to impose minimum wage provisions
in the performance of Government contracts, the Comptroller General ruled that such provisions
would be invalid (10 Comp. Gen. 294, 298). On the grounds that such provisions would increase the
cost of Government contracting and the increased cost was without the sanction of any public law
and therefore invalid as an improper expenditure of Government money. Concerning the extent to
which section 113 of title 23, United States Code, embodies the Davis-Bacon Act, the Comptroller
General has ruled that the legislative reference to the Davis-Bacon Act in section 113 of title 23,
United States Code, does not result in the entire incorporation of that act (Davis-Bacon) into section
113. Specifically he has held that the mandatory debarment provisions of the Davis-Bacon Act (40
U.S.C. 276a-2) are not applicable to Interstate highway construction contracts (unpublished decision
of the Comptroller General, B 144075 of October 13, 1960).
2 The Copeland "Anti-Kickback” Act, Act of June 13, 1934, 48 Stat. 948.
2! The Work Hours Act of 1962, P.L. 87-581, approved August 13, 1962, 76 Stat, 357, 40 U.S.C. 328-
332.
22 29 Code of Federal Regulations, subtitles 3 and 5.

1



The Work Hours Act of 1962 established a new requirement for incorporation into
the Federal-aid highway construction contract. This act requires, under a public con-
struction contract subject to the act, the payment of time and one-half to a laborer or
mechanic for all hours worked in excess of eight per day or forty per week. It repealed
the old Eight-Hour Law; but, like the former law, has provisions for withholding of
funds from the contractor to cover the unpaid wages of laborers and mechanics, and
prescribes a penalty to be assessed against the contractor for each such violation. In
addition, like the former Eight-Hour Law, an intentional violation of the law becomes
a Federal misdemeanor. Like the Davis-Bacon Act, which was made applicable to the
Interstate highway construction program by Section 113, Title 23, United States Code,
the requirements of the Work Hours Act of 1962 are applicable only to Federal and
Federal-aid construction contracts entered into in connection with the Interstate high-
way construction program. The Copeland "Anti-Kickback' Act, however, is applicable
to all public works financed, in whole or in part, with Federal loans or grants-in-aid;
and would apply to all Federal-aid programs.

I would like, particularly, to call your attention to the Labor Compliance Manuals
which the Bureau has published for both direct Federal and Federal-aid contracting.
These manuals set forth the Bureau's policies and procedures applicable to the labor
compliance provisions required in both Federal and Federal-aid construction contracts.
Some of our labor compliance officials in the field have expressed the opinion that the
procedures and requirements in these manuals are to be used as guidelines for appli-
cation when they deem it appropriate. It was because of this possible misconception
as to the purpose of the manuals that Mr. Whitton included in his foreword a statement
to the effect that the requirements of the manual are as mandatory as any regulatory
provisions issuing from the Bureau. I would like you to impress upon your clients in
the state highway departments the necessity for strict compliance with your Federal-
aid manual on labor compliance, and the many headaches that can be avoided by making
their contractors aware of these labor requirements at preconstruction conferences.

Our Labor Manuals incorporate the labor requirements, as defined in the afore-
mentioned laws, and their implementing regulations of the Secretary of Labor. In ad-
dition, they cover the labor provisions of the Regulations for the Administration of
Federal Aid for Highways. Section 1.24 of these Regulations:*® (a) prohibits the use
of convict labor, (b) prohibits discrimination by a state against out-of-state labor, and
(c) requires the establishment of minimum wage rates in all Federal-aid construction
contracts. Like the labor standards prescribed by statute there are discernible eco-
nomic and social policies underlying these regulatory requirements. These standards
are premised solely on the administrative authority of the Secretary of Commerce;
but they originate from the express authority given the President by section 1 and 7 of
the Emergency Relief Appropriation Act of 1935, 24 and similar authorizations and re-
quirements contained in the Emergency Relief Appropriation Act of 1935, 49 Stat. 115
and other Relief Acts of the 1930's, such as the National Industrial Recovery Act.®

NATIONAL SOCIAL OBJECTIVES

Nondiscrimination in the employment of persons is an example of a national social
objective enforced through Federal contracting procedures. This objective had its
origin in the requirements imposed by the Federal Works Agency in the 1930's in con-
nection with contracts let under funds appropriated under various emergency relief
acts of that period. In line with such social policy the Bureau has carried into Section
IO of the "Required Provisions for Federal-Aid Contracts' the imposition on the con-
tractor of the requirement that he '"shall not discriminate against any worker because
of race, creed, color, or national origin, nor labor from any other state, possession,
or teritory of the United States." The Bureau has further required, in Section V of the

28 23 Code of Federal Regulations 1.24.
24 Emergency Relief Act of 1935, 49 Stat. 115.
2% National Industrial Recovery Act, section 206, 48 Stat. 195, 205.
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Required Provisions, appropriate statistical information necessary to provide the
Government with satisfactory evidence of the effects of its contracting policies in this
entire field.

The Federal requirements with regard to nondiscrimination in employment may be
of interest to you in view of the pending program of the President before the Congress
which may extend similar requirements to all Federal grant-in-aid programs.?* The
current requirements applicable to Federal contracts are contained in Executive Order
No. 10925 of March 6, 1961,?” as amended, and particularly in Section 303 thereof. It
is interesting to note that in the Whereas clauses of Executive Order 10925, and the
earlier executive orders with regard to nondiscrimination, the President declares that
discrimination because of race, creed, color, or national origin is contrary to consti-
tutional principles and policies of the United States and that it is the plain and positive
obligation of the United States Government to promote and ensure equal opportunity.
Regulations and instructions pursuant to this Executive Order are issued by the Presi-
dent's Committee on Equal Employment Opportunity; and the effectiveness of the con-
tract requirements in Federal contracts is now being explored by this Committee
through the use of prescribed reporting forms.

Although the typical Government construction contract permits termination for de-
fault by the contractor only upon refusal or failure to prosecute performance of the
work, Executive Order 10925 requires Federal contracts to include the following
provision:?

In the event of the Contractor's noncompliance with the Nondiscrimination
clause of this contract or with any of the said rules, regulations, or orders,
this contract may be canceled in whole or in part and the Contractor may
be declared ineligible for further Government contracts in accordance with
procedures authorized in Executive Order No. 10925 of March 6, 1961, and
such other sanctions may be imposed and remedies invoked as provided in
the said Executive order or by rule, regulation, or order of the President's
Committee on Equal Employment Opportunity, or as otherwise provided by
law.

And the Order further requires that such provision be included in all subcontracts or
purchase orders issued by the prime contractor.

It seems evident that although Congress has not adopted by legislative enactment
such social policies and objectives in the field of nondiscrimination as the President
has prescribed, it has, over the years, acquiesced in such executive objectives as ef-
fective national policy.

26 [n the final point of the omnibus civil rights bill sent to Congress on June 19, 1963, the President
requested that the Federal Government be authorized by Congress to deny Federal assistance "to any
program or activity in which racial discrimination occurs." In his message accompanying the bill,
the President stated, in part: "Instead of permitting this issue to become a political device often
exploited by those opposed to social or economic progress, it would be better at this time to pass a
single comprehensive provision making it clear that the Federal Government is not required, under
any statute, to furnish any kind of financial assistance—by way of grant, loan, contract, guaranty,
insurance or otherwise—to any program or activity in which racial discrimination occurs. This would
not permit the Federal Government to cut off all Federal aid of all kinds as a means of punishing an
area for the discrimination occurring therein—but it would clarify the authority of any administrator
with respect to Federal funds or financial assistance and discriminatory practices.,"

27 3 Code of Federal Regulations, 1961 Supplement,

28 Clause 21 (f) of Standard Form 23-A, issued by the General Services Administration, and as required
by section 301 of Executive Order 10925.



NATIONAL POLITICAL OBJECTIVES

Political objectives are difficult to define as a category. They might be defined as
moral objectives or, more appropriately for purposes of this discussion, collectively,
as other than economic and social policy objectives. Certainly the conflict of interest
requirement of Section 1.33 of the Federal-Aid Regulations which is included in Section
X of the "Required Provisions for Federal-Aid Contracts' expresses a high moral
standard and political policy with which no one would disagree. This same high moral
standard is imposed on the contractor in requiring that he sign a noncollusion affidavit
and upon all engineers, contractors, suppliers, workers and any other persons con-
cerned with Federal highway projects in the requirements with regard to ""False State-
ments Concerning Highway Projects,' referred to in paragraph 7 of PPM 40-4 and as
Section IX of the "Required Provisions." In connection with this latter requirement,
the attention of all personnel involved in highway construction is invited thereto by
posting at the Federal-aid highway project itself the provisions of Section 1020 of Title
18, United States Code.

It is interesting that at the Blatnik Committee hearings on Arizona repeated refer-
ence was made by members of the Committee to the provisions of Section 1020 and a
surprising number of state witnesses engaged in highway construction indicated that
they were unaware of their liability thereunder. This would indicate that the notices
either are not being posted or are not read and fully comprehended by the construction
personnel who are clearly affected thereby.

In the interest of requiring the state highway departments to tighten their controls
over these aspects of highway construction and to endeavor to prevent fraud and col-
lusion, the Bureau issued its statement of policy as to administrative action to be taken
by the Federal Highway Administrator in instances of irregularities.*® The purpose of
this regulation is not only to protect the Federal dollar but also to insure protection of
the public right of confidence in the trustworthiness of all personnel engaged in pro-

rams in which the Federal Government participates—in this instance the performance
-f Federal-aid contracts in which the Federal Government has such a large financial
stake.

CONCLUSION

I hope this discussion has enlightened you, if not convinced you, as to the extent to
which the contractor's submission to Federal requirements in any Federal-aid con-
struction contract is wholly justified in terms of the overall national policy objectives
that are achieved by those requirements—and for which he cannot bargain. Economic,
social, and political controls such as are imposed on Federal-aid contracting obviously
could not be left to the bargaining table. It is arguable that the economic coercion im-
posed on contractors by such Federal requirements increases the cost of construction
services; but the fact is that there are many equalizing requirements, as I have indi-
cated, which eliminate discrimination against responsible and able bidders and which
are intended to and do prevent brokerage of contracts. I am sure that if you compare
the costs of construction under state contracts, without the Federal requirements, and
the costs of construction under Federal-aid contracts, with such requirements, you
will find very little monetary difference.

In any event, the Federal statutory, regulatory and policy requirements are here to
stay and we are asking that legal representatives of state governments enforce the
spirit and not just the letter of such policies. If you recognize these facts to be self-
evident and help us in the Bureau to enforce these policies, I am sure that many of the
situations that have been presently focusing attention on the detrimental aspects of the
highway construction program could be avoided.

20 23 Code of Federal Regulations, Part 2, see Federal Register, August 23, 1962, 27 F.R. 8448,



Antidiscrimination Provisions of
Highway Contracts

DOWELL H. ANDERS, Chief Counsel, Office of the Chief Counsel,
. Federal Highway Administration

eTHIS paper discusses the antidiscrimination provisions of highway contracts, par-
ticularly as to the Federal-aid highway programs. I fully recognize the sensitivity of
the subject and shall be objective in commenting upon the background and some of the
aspects of the present Federal requirements—as may be of interest to state legal
officers. The importance of the President's Equal Employment Opportunity Program
cannot be overemphasized.

My remarks are being confined primarily to Executive Order 11114, and the imple-
menting regulations of the President's Committee on Equal Employment Opportunity,
which are applicable to Federal-aid highway work. I believe it would be an understate-
ment to say that there has been no little confusion and apprehension in the minds of
many concerning some aspects of these requirements.

Executive Order 11114, signed by the President on June 22, 1963, and the imple-
menting regulations which became effective on September 7, 1963, are designed to ex-
tend governmentwide, to all federally assisted activities, the basic principles of the
nondiscrimination program that were made applicable to direct Federal contracts under
prior Executive Order 10925 by the President on March 6, 1961.

This program is carried out under the overall direction of the President's Commi*
tee on Equal Employment Opportunity on which President Johnson served as Chairm
for almost three years. Its membership includes certain Cabinet members, including
the Secretary of Commerce, and many prominent officials embracing a broad spectrum
of public and private life.

By way of background, I might say that the subject is not new to the Bureau of Public
Roads inasmuch as the Bureau has for many years required a nondiscrimination clause
in the special provisions for all Federal-aid construction projects. Nor is the subject
new at the Federal level generally, for there have been Executive Orders applicable to
Federal contracts for more than 20 years, dating back to Executive Order 8802 issued
by President Roosevelt on June 25, 1941. The following Executive Orders have been
issued on the subject:

Executive Order Date
8802 6-25-41
9001 12-27-41
9046 5-27-43
10308 12- 3-51
10479 10-13-53
10557 9- 3-54
10925 3- 6-61
11114 6-22-63

I feel sure you are generally familiar with the objectives of the Executive Order
11114, It recites that it is a requirement of the United States Government that affirma-

Paper presented at the Third Annual Workshop on Highway Law, Louisiana State University, April 13,
1964.
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tive action be taken to provide for the elimination of discrimination because of race,
creed, color, or national origin in employment on work involving Federal financial as-
sistance, to the end that employment opportunities created by Federal funds shall be
equally available to all qualified persons. The underlying concept is that no qualified
person should be denied a job or equal treatment because of these possible discrimi-
nating factors.

As there may have been but relatively few problems in this field coming to the
Bureau's attention over prior years, and some may also contend that the highway in-
dustry basically has been following a policy of nondiscrimination, the question may
well arise as to the need for the present requirements and enforcement provisions
which, to be sure, are much more strict than heretofore. In response, it should be
stated that the problem is considered national in scope and is not centered in any par-
ticular industry, and that it was felt desirable by the President that more enforceable
affirmative steps be taken to give adequate assurance that all programs financed in
whole or in part with Federal funds are in compliance.

In this connection, an official of the Department of Labor has recently made the fol~
lowing statement: !

During 1963, pursuant to a directive of President Kennedy, the Depart-
ment of Labor made a survey of Federal construction projects to determine
whether there was discrimination on those projects in connection with the
hiring of journeymen or the selection of apprentices. Site surveys of 47
major projects in as many different cities were made. These surveys showed
that, at the time of our inspection, 7,795 construction workers were em-
ployed on the projects which were surveyed., Of these, 1,389 were Negroes.
All but 316 of these Negroes were employed in the unskilled category of
laborers. Among the skilled journeymen, there were only 300 Negroes, com-
pared to 5,658 whites. In a majority of the skilled crafts there were no Ne-
groes, Of 319 apprentices, only 16 were Negroes.

These figures confirm the fact that a situation exists in the construction
industry which has to be followed up aggressively on a case-by-case basis.
They show a wide variety of practices, varying from project to project and
among the different building trades. It is clear that the problem is not a
sectional one, but is national in scope.

Some, Iknow, have questioned the legality of the Executive Order and regulations
as applied to Federal-aid highway activities. The Department of Justice and the courts,
of course, rather than the Bureau of Public Roads are the final judges. I should men-
tion, however, that shortly after the issuance of Executive Order 10925 in 1961 as ap-
plied to direct Federal contracts, the Department of Justice rendered an opinion up-
holding its validity. Up to this time, we are not aware that the President's authority
to require a nondiscrimination clause has been litigated in the courts.

Attention is invited, however, to a recent significant case in Federal court, prior to
the issuance of Executive Order 11114 for Federally assisted programs. Simkins v.
Moses H. Cone Memorial Hospital, 323 F.2d 959 (argued April 1, 1963; decided Novem-
ber 1, 1963). Certiorari denied, 32 L.W. 3303,

This was an action by Negro physicians, dentists and patients suing on behalf of
themselves and other Negro citizens for declaratory and injunctive relief against de-
fendant hospitals and their administrators and directors for discrimination because of
their race. The United States District Court for the Middle District of North Carolina
entered judgment adverse to plaintiffs and they appealed. The Court of Appeals, 4th
Circuit, held that portion of the Hill-Burton Hospital Survey and Construction Act tol-
erating "'separate-but-equal' facilities for separate population groups and relevant reg-

'Statement of Kenneth C. Robertson, Deputy Solicitor of Labor, before the Kentucky Association of
Highway Contractors, Hollywood, Florida, January 27, 1964,
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ulations implementing that passage in statute are unconstitutional under the due process
clause of the Fifth Amendment and the equal protection clause of the Fourteenth Amend-
ment and that plaintiffs were entitled to relief. The court also held, in effect, that pri-
vate hospitals which participated in the Hill-Burton joint Federal and State program for
allocating aid to hospital facilities were sufficiently involved with State, including Fed-
eral, action to be within Fifth and Fourteenth Amendment prohibitions against racial
discrimination.

In the above case, the court stated, in part:

Here the most significant contacts compel the conclusion that the neces~
sary "degree of state [in the broad sense, including federal] participation
and involvement"” is present as a resulf of the participation by the defendants
in the Hill-Burton program. The massive use of public funds and extensive
state-federal sharing in the common plan are all relevant factors. We deal
here with the appropriation of millions of dollars of public monies pursuant
to comprehensive governmental plans. But we emphasize that this is not
merely a controversy over a sum of money. Viewed from the plaintiffs' stand-
point it is an effort by a group of citizens to escape the consequences of dis-
crimination in a concern touching health and life itself. As the case affects
the defendants it raises the question of whether they may escape constitutional
responsibilities for the equal treatment of citizens, arising from participation
ina joint federal and state program allocating aid to hospital facilities through-
out the state.

* kR

Our concern is with the Hill-Burton program, and examination of its func-

tioning leads to the conclusion that we have state action here.

Attention is also invited to another recent case in Federal court, Farmer v. Phila-
delphia Electric Co., 215 F Supp. 729 (1963), affirmed by Court of Appeals, 3d Circuit
March 12, 1964, 31 L. W. 2500. In this case, an employee of a contractor having a
Federal contract containing a nondiscrimination clause under an earlier Executive Or-
der 10557 was seeking, as a third party beneficiary, damages from the contractor on
grounds of violation of the clause. The United States District Court, in denying the
claim, held that the Executive Order did not create a private right of action against
contractors. In the affirming decision, the Circuit Court of Appeals stated in part:

The doctrine of "exhaustion of administrative remedies" should at least
be applied here, and the employee should be required to file a complaint
with an appropriate contracting agency or with the President's Committee
before being permitted to seek the aid of a federal district court. How-
ever, whether a district court could then entertain jurisdiction is not here
decided.

The court also went on to say—

As far as we have been able to ascertain, the Department of Justice has
not instituted any proceeding in any court against any non-complying con-
tractor to enforce the nondiscrimination provisions of a Government contract.

The history of the orders, the rules and regulations made pursuant to them,
and the actual practice in the enforcement of the nondiscrimination provi-
sions are all strong persuasive evidence, it seems to us, that court action as a
remedy was to be used only as a last resort, and that the threat of a private
civil action to deter contractors from failing to comply with the provisions
was not contemplated by the orders.

Some may contend that a distinction exists between Federal contracts having non-
discrimination clauses, wherein the United States sets the terms and conditions on
which it does business with contractors, and state contracts under Federal assistance
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programs, in which latter case the Federal Government is not in privity with the con-
tractors. However, such contentions cannot be dismissed without recognizing that
nondiscrimination clauses, whether in Federal or Federal-aid work, involve consid-
eration of constitutional principles, including the authority of the Chief Executive to
carry out, as a condition to any expenditure or grant of Federal funds, a longstanding
public policy of the United States. In the case of Hirabayashi v. United States, 320
U.S. 81, p. 100 (1943), Chief Justice Stone of the United States Supreme Court stated:
"Distinctions between citizens solely because of their ancestry are by their very nature
odious to a free people whose institutions are founded upon the doctrine of equality."

Upon the issuance of Executive Order 11114, the Federal Highway Administrator
delegated to the General Counsel of the Bureau the responsibility for preparing the nec-
essary implementations to comply with the order and regulations, and Instructional
Memorandum 20-2-63 of September 10, 1963, sets forth the clauses and requirements
applicable to the states and contractors. The Bureau has no authority to waive the re-
quirements as are necessary to comply with the Executive Order or the Regulations of
the President's Committee. In view of the compliance aspects of the program, the Of-
fice of Audits and Investigations of the Bureau has recently been given the responsibility
for administering the compliance and operational phases of the program, and a Con-
tracts Compliance Officer has been designated in that office to handle this activity. The
General Counsel's office, however, will continue to render advice and assistance on
any legal problems which may arise.

Recognizing the cooperative Federal-state arrangement on highway work which is
undertaken under state contracts, I appreciate the concern that may prevail as to the
possible impact of the enforcement and sanctions provisions. Section 60-1.5 of the
regulations vests in the administering agency, namely the Bureau of Public Roads, the
primary responsibility for obtaining compliance with the equal opportunity clause. On
the other hand, section 60-1.3 places certain responsibilities on the state, namely, to
agree to include the required clauses in all contracts for Federal-aid construction, to
agree to certain other clauses, including the requirement "to cooperate actively," and
to otherwise assist the Bureau in the discharge of its primary responsibility.

The state must also agree to refrain from entering into any contract with a debarred
contractor and that it will carry out sanctions and penalties imposed by the Bureau or
the President's Committee. Further, the state must agree that if it fails to comply
with these undertakings the Bureau may cancel, terminate, or suspend the Federal-aid
grant in whole or in part, and may withhold further assistance until satisfactory as-
surance of future compliance has been received, or may refer the case to the Depart-
ment of Justice for appropriate legal proceedings. Some may say that these require-
ments may result in possible litigation, cancellations, or suspension of Federal aid,
and many other serious problems affecting the Federal-state-contractor relationships.

These provisions were apparently patterned after the language contained in the ear-
lier Executive Order and regulations for direct Federal contracts. The language is
tough and a state's possible concern is understandable, as the possible sanctions may
be considered like the sword of Damocles. On the other hand, it should again be em-
phasized that these requirements were prescribed by the President's Committee as
enforcement rather than punitive measures. In actual operation and based on previous
experience, it is expected that compliance can be achieved without resorting to the ap-
plication of these sanctions. It is understood that in no instance have any Federal con-
tracts been cancelled under the authority contained in the earlier Executive Order 10925
issued in 1961 for all Federal contracts. Every problem which has arisen so far has
been resolved through voluntary compliance. Of course, it must be understood that the
Government is prepared to take additional action if necessary.

In this connection, it should be noted that the Executive Order and regulations con-
template compliance '"by informal means whenever possible,' and through "conference,
conciliation, mediation, and persuasion" (E.O.10925, sec. 312f; 41 CFR 60-124(b)(2)).
Such informal procedures, and the knowledge that a contractor may be declared ineligi-
ble for future work if he does not comply would seem to provide the most effective ap-
proach and reasonable assurance toward obtaining compliance without the use of sanc-
tions. Furthermore, there is the opportunity for hearings, should the informal process
fail.
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I might briefly comment that the President's Committee has not yet adopted and is-
sued compliance forme to be executed by contractors for Federal-aid work. The Com-
mittee is in the process of preparing a compliance manual for field investigations. This
should give both the Bureau and state personnel a better understanding of the manner in
which investigations and compliance matters will be handled. It is understood that ev-
ery effort is being made by the Committee to simplify procedures to the extent possible.
In the meantime, complaints and compliance problems will be handled on a case-hy-
case basis.

It may be of interest to mention that, as of February 1, 1964, 141 corporations em-
ploying approximately 7 million workers had signed a ""Plans for Progress' program,
sponsored by the President, under which they have voluntarily pledged themselves
to promote equality of employment opportunity —without regard to or even mention of
the extent of their Government obligalions, if any, to take such action. This "Plang
for Progress' program reflects the desire of both Government and industry to accom-
plish the objectives set out in the equal opportunity clauses—objectives which can be
more readily obtained by cooperation than by compulsion.

Further, there is a ""Unions for Fair Practices' program in which 117 of the inter-
national AFL-CIO unions have pledged to take affirmative action to end any discrimina
tion in their ranks.

Recently, the President has met with labor leaders at the White House and created
a Labor Advisory Council which is designed to provide a more effective and fruitful
relationship between the President's Committee and the AFL-CIO.

The importance of the equal employment opportunity program is reflected in Presi-
dent Johnson's recent message on the state of the Union, in which he said:

Let me make one principle of this Administration abundantly clear: All
of these increased opportunities—in employment, education, housing and
every field—must be open to Americans of every color,

As far as the writ of Federal law will run, we must abolish not some but
all racial discrimination.

As recently stated by the President, it is appropriate to inquire "What skills do you
have and what qualifications do you possess?" but it is never fair to inquire as to a
person's color or religion.

In closing, may I say that, from both the legal and administrative aspects, the sub-
ject of nondiscrimination involves many complexities and problems. But regardiess
of laws, regulations, and issues of states' rights and civil rights, there is every rea-
sonable hope we can attain this goal with a minimum of confusion and conflict by use of
the constructive approach and the informal means and processes which are provided
for, if problems are encountered. No law, regulations, or procedures are effective
unless accompanied with knowledge and understanding. As someone once said:

Goodness without knowledge is weak and feeble, yet knowledge without
goodness is dangerous. Both united form the noblest character and lay the
surest foundation of usefulness to mankind.

In the spirit of this message, the Bureau of Public Roads will continue to cooperate
actively with the President's Committee, just as the state highway departments are ex-
pected to extend their cooperation in this program.



Pre-Bidding Measures To Minimize
Controversies in Highway Construction

MURRAY TIM BERMAN, Berman, Paley, Goldstein & Berman,
New York, N.Y.

eTHE large volume of highway construction being performed throughout the country
has led to an ever-increasing volume of litigation in connection with public improve-
ment contracts. While much of this litigation concerns disputes arising out of the
government's administration of these contracts, a substantial portion of this litigation
is the result of certain inappropriate attitudes and methods employed by the govern-
ment in the pre-bidding or letting stage of the contract. It is, as I shall attempt to
illustrate, the prevalence of these inappropriate attitudes and methods that has made
competitive bidding in public improvement work a much more hazardous and risky
business than it was intended to be—or should be. Let us briefly examine the standard
public improvement contract that is let by the Department of Public Works of the State
of New York, which, in all likelihood, is similar to such contracts let by other states.

THE CONTRACT

The contract contains a multitude of items of work to be bid at unit prices with a
sprinkling of a few lump sum items. The estimated quantity of each unit item is
specified.

The contract also contains a number of so-called exculpatory clauses (about which
we shall have more to say later), a completion date, often some special specifications
as distinguished from the general specifications adopted by the State Department of
Public Works and an estimate of the cost of the entire work which sets the maximum
of any bid.

Two things are noteworthy. First, the proposal, containing the contract, plans and
specifications are prepared and priced by the State. Second, the proposal cannot, in
any respect, be altered, changed or modified by a bidder prior to the letting of the
contract,

Thus, the public improvement contract is not the result of the usual bargain and
exchange of two contracting parties. The language is solely that of the State. The
bidder cannot insert clarifying clauses, nor eliminate inappropriate, ambiguous or
inequitable provisions nor in any way modify some of its wording.

A New York State Court has held:

The State is called upon, in contracting with its citizens,
to set a standard which for faimness, justice, equity, honest
and plain, frank statement of its purpose, without subterfuge
or circumlocution, shall be beyond all criticism as being in
any way possible of deception.

We believe our discussion will demonstrate that the standard contract and the State's
pre-bidding practices fall far short of meeting the precepts set forth in Atlanta Const.
Co. v. State.

!Atlanta Const. Co. v. State, 103 Misc. 233,236.
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It is obvious that the contractor, in submitting his bid, is restricted not only by the
State's design the Stata's quantities and the State's conditions of work, but also by the
State's concept of cost. Accordingly, it is in this context that the relationship of the
contractor and the State must be viewed in any discussion of pre-bidding practices.

Let us take a closer look at some of the State's pre-bidding practices and procedures
which constantly lead to controversy and litigation. Let us also see how these prac-
tices and procedures can be modified or altered to reduce the incidences of controver-
sy and litigation and make competitive bidding a competition of excellence rather than
a contest of speculation.

SUBSURFACE CONDITIONS

The single most grievous fault that the State may be charged with is the manner in
which it obtains its subsurface information and the procedure it utilizes in making this
information known to the contractor. The State generally restricts its major subsur-
face investigations to the immediate vicinity of walls and bridges, with little, if any,
subsurface investigation elsewhere in the contract site.

This preoccupation with detailed subsurface conditions at structures and very
limited investigation elsewhere has consistently plagued contractors seeking to make
an intelligent bid. Although the State makes limited subsurface investigations other
than at structures, it nevertheless purports to represent the subsurface conditions in
its design of embankments, water lines and sewers.

The State represents its concept of subsurface conditions in still other important
ways—in its statement of the quantities of general and trench excavation and in its
earthwork tables which purport to show the amount of suitable excavation for embank-
ment purposes. It matters greatly to an intelligent bidder whether the work under
consideration will be a "borrow' or a "surplus' job. It is also of great concern to
an intelligent bidder whether or not he will encounter suitable or unsuitable material
and whether or not he will be excavating rock or earth. Although these subsurface
conditions are of utmost importance and directly influence the entire cost analysis of
the work, it is in just this vital area that the State introduces the surprising element
of guesswork.

To make a bad situation worse, the State artfully attempts to inform the bidder as
io iis knowledge of ihe prevailing subsurface condilions ail the saine time as it attempts
to dodge this responsibility. What are some of these attempts at broken-field running ?
To begin with, the State, having obtained boring data or other subsurface information,
fails to include these data as a pari of the contract documents. Instead, the State in-
forms the bidder that such subsurface explorations have been made and that the bidder
may see the data at the District Engineer's Office, but the State carefully avoids in-
cluding this information as an express part of the contract.

The State also attempts, usually without success, to avoid the consequences of any
misinformation in its data by exculpatory language in the contract to the effect that
while the contractor may see this information he really should not rely on it. Indeed,
the State includes in all of its contracts an admonition to the bidder that "the informa-
tion obtained therefrom (the borings) is not to be substituted for personal investigation
and research by the Contractor. . . ."

We do not have to point out to you that insofar as subsurface conditions are con-
cerned, the contractor has little, if any, opportunity to make extensive subsurface
investigations. The contractor has less than three weeks in the average case to pre-
pare his bid. This is hardly sufficient time to embark upon a program of subsurface
exploration. Particularly is this true when you contrast the contractor's brief period
with the years that the State has taken to design the job.

It is also most unbecoming for the State to provide that the contractor should
make his own investigations when the State knows that it would not only be impractical
from an economic standpoint but that the contractor would not, in most instances, be
permitted to come onto a proposed work site for such investigations. Can you imagine
eight contracting companies taking pre-bidding borings in major urban and suburban
areas in New York ?
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The State's failure to take a sufficient and complete sampling of subsurface con-
ditions throughout the site and the State's attempt to avoid the consequences of its acts
have created a serious bidding problem. On the one hand, the contractor is con-
strained to rely on the State's design and other subsurface representations, and at the
same time, is faced with the State's disclaimer of all responsibility as to the suffi-
ciency of its design and the reliability of its subsurface information. The normal
risks inherent in bidding public improvement work is thus made more hazardous and
results not only in higher costs but in expensive litigation.

Let me give you a few examples of the harm that can be created by these practices.

In one expressway project constructed by the State in New York City, virtually
every contractor has made a claim for additional costs resulting in whole or in sub-
stantial part from the State's failure to have obtained proper subsurface information.
In several of these cases, testimony revealed that every retaining wall flanking both
sides of the expressway for thousands of feet had to be revised and redesigned be-
cause of subsurface conditions. Also, apartment houses, schools, and churches abut-
ting the deep expressway cuts either had to be underpinned or in other ways specially
protected. All of this additional work was required to be planned and designed after
the onset of actual construction. In one notable instance, the State determined during
construction that a six-story, fully occupied apartment house had to be acquired and
demolished because of the poor subsurface conditions. Over one year of the contract
term was consumed before this removal was accomplished.

During the trial of these claims, it was acknowledged by the State that there were
insufficient borings or other subsurface explorations in the vicinity of the problem
areas. Would it not have been far better for both the State and the contractor had suf-
ficient borings been taken and the work properly designed before the onset of construc-
tion rather than during construction ?

Another case, involving the construction of a portion of the Long Island Expressway,
points up the tremendous additional costs that can result from the State's failure to
obtain sufficient subsurface information.

The contractor was required to construct a 48-inch sewer in a service road on each
side of the expressway. Each sewer was approximately one mile long and from 18 to
32 feet deep. During the course of excavating the trenches for these sewers, it was
discovered that over 90 percent of the excavated material was unsuitable for backfill.
The material consisted of large blocks of concrete (placed there after demolition of
the 1939 World's Fair), garbage, muck, etc.

These subsurface conditions required that the amount of temporary sheeting be
doubled, that the type of equipment be changed from dragline to crane and bucket, and that
the daily quantity of trench excavation be reduced to one-fourth of the planned production.

The proof at trial showed that the additional costs of excavation and replacement of
the unsuitable material was over one and one-half million dollars. Furthermore, the
extended time of performing the trench excavation affected every other important item
of the work and delayed completion of the contract by over two years.

At the conclusion of said case, the contractor received the highest award ever
rendered in the State of New York in litigation of this kind. Clearly, this is a prime
example of the damage a public authority does to itself with a short-sighted policy with
respect to subsurface investigations. Nevertheless, even Court awards are no sub-
stitute for proper and fair bidding practices.

The Court of Claims of the State of New York, before whom breach of contract cases
against the State of New York are tried, is most aware of this and other State practices
and has commented about them.

Former Presiding Judge John Gualtieri, writing in John Arborio, Inc. v. State]
referred to this problem when he wrote:

The State knew that no prospective bidder could in the space of time allotted
discover the inaccuracy of its representations as to quantities when it itself

245 N.Y.S5.2d 274 (1963).



18

had a long period of time in which to carefully and scientifically discover
ine frue facis.

* % %

Unless a party to a contract such as this is held to a reasonable adherence to
representations made in a contract, it would be far better to omit projected
amounts altogether and inform the bidder that he must engage in a guessing
game of his own rather than give him presumably carefully made guide posts
which turn out in effect to be an entrapment. Justice requires that such a
result cannot be tolerated and that the State because of its reckless represen-
tations, though nof fraudulent, must respond in damages.

Judge Alexander Del Giorno, one of the leading and most knowledgeable jurists in
this field, observed in Lizza & Sons, Inc.:®

While the State is not an insurer of the subsoil, its findings
represent a warranty that only the approximate amount of
the specified unsuitable material is to be found. The State
having limited itself to bore the subsoil only in one loca-
tion, it is to be expected that except for reasonable varia-
tions in the quantity specified the contractor is assured that
unsuitable material would be found only at the location
indicated by the borings. Unsuitable material was found

in 9 locations to the extent of 89,000 additional cubic
yards. The contractor could not be expected to discover
this condition for itself. The condition being unanticipated
and the State having had the benefits of the contractor's
extra work, the State is liable therefor . .

The remedy for this important problem is actually quite simple. The State must,
and should, make adequate subsurface explorations throughout the contract site in-
stead of just at limited portions of the site. The information should be published as
parl of the contract documents so that every bidder has the same information when
contemplating a bid. Finally, the State should fairly and honestly make representa-
tions upon which a contractor can rely and should delete from its contract its various
exculpatory clauses attemipting to evade its responsibility.

THE ITEM OF UNCLASSIFIED EXCAVATION

Let me turn now to a second problem which is really not far removed from the
area we have been discussing. This problem concerns the State's use of an unclassi-
fied excavation item in all State contracts. The purport of this item, as you know, is
that all excavation, whether earth or rock, or both, must be bid at one price. Clearly,
the costs of earth excavation and of rock excavation vary substantially. Because of
this great variation in cost, the contractor is compelled to guess at the number of yards
of earth and the number of yards of rock that he will be required to excavate and to
come up with a balanced price for doing both types of excavation.

We believe that this requirement, and the concept of one price for unclassified ex-
cavation, is manifestly unfair, unrealistic and unnecessary. Why should any bidder
have to present a balanced price for performing both types of excavation when he can
simply state his price separately for rock excavation and for earth excavation and be
paid fairly for doing this work ?

To illustrate the unfairness of this practice: A client of ours contracted to con-
struct a portion of the New York State Thruway, which was the approach to the Tappan
Zee Bridge, in Tarrytown. A part of the job site consisted of a hill known as Summit

8Claim No. 37853, affirmed 254 N.Y.5.2d 90.
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Hill, which was approximately 1, 100 feet long and 70 feet high at its apex. A boring
had been taken at the north toe of slope and one at the south toe of slope. At each
boring location rock was found about 30 feet above the subgrade of the Expressway.
Thus, the contract plans showed an assumed rock line running horizontally for 1, 100
feet some 30 feet above the Expressway subgrade. The State has estimated that in
that area approximately 262, 000 cubic yards of excavation would be required, con-
sisting of 139, 000 cubic yards of earth and 123, 000 cubic yards of rock.

While the contractor was excavating said hill, rock was found about 50 feet above
the Expressway subgrade at the center of the hill. Had a boring been taken at that
area, as one should have been, the assumed rock line would have appeared on the
contract plans as an isosceles triangle instead of a horizontal line.

The actual excavation turned out to be approximately 64, 000 cubic yards of earth
and 198, 000 cubic yards of rock. The overrun of 75,000 cubic yards of rock in this
one area resulted in a very substantial additional expense to the contractor and a
claim therefor against the Thruway Authority.

Clearly, taking borings 1, 100 feet apart in that type of location was insufficient.
Had one intermediate boring been taken, the actual rock condition would have been
revealed and litigation avoided.

The present system of unclassified excavation of necessity leads to improper bids,
numerous disputes and costly litigation. This is particularly so because of the State's
practice of giving to the contractor only fragmentary information concerning the antic-
ipated quantities of rock and earth to be encountered.

This important information, usually set forth in earthwork sheets, is not made a
part of the contract documents and is generally given to the contractor only upon re-
quest. Furthermore, the contractor is advised that he cannot rely on this information
in preparing his bid. Once again, the contractor is faced with the unreasonable dis-
advantage of having to base an important part of his bid upon information that the State
suggests may be unreliable.

There are sufficient risks that a contractor must undertake in a public improve-
ment contract, without the added risk of guessing which way rock and earth quantities
are going to develop. We believe that the State would also benefit by a change in the
unclassified excavation concept by the elimination of unbalanced bidding on this im-
portant item of work.

It would also appear to be in the State's interest to avoid the two extreme situations
that unclassified excavation invites: the large cost it incurs when a contractor guesses
right, and the economic destruction of a contractor when he guesses wrong. It certain-
ly is not to the State's advantage that a contractor should incur financial difficulties—
either in respect to the job at hand or with regard to future work.

The remedy here, which will not only encourage proper bidding practices but will
more fairly represent the cost of work actually performed, is to provide for separate
unit items for rock excavation and for earth excavation in both general excavation as
well as trench, bridge and culvert excavation.

THE CHANGED CONDITIONS PROVISION

Another change in State practices, which is long overdue, is the adoption of the
changed conditions clause. As you know, the changed conditions concept permits the
government and the contractor to negotiate an equitable adjustment whenever unantic-
ipated subsurface conditions occur during the course of the work. This concept is
particularly effective in handling overruns and underruns which exceed normal limits.

Although this provision is contained in most Federal contracts and contracts let by
only one of the many departments of the City of New York, no similar provision is con-
tained in New York State contracts. Patently, the adoption of a changed conditions
clause would go a long way in encouraging better bidding practices.

Nor is such a clause a "one-way street" benefiting the contractor alone, as some
public authorities insist. The State, as the Federal Government in the past, has the
advantage of recourse to this provision when conditions occurring during the perfor-
mance of the job so warrant.
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The most salutory effect of a changed conditions clause lies in the relaxation of the
outdated helief that the lstting of a public improvement contract ig gomchow a battle
of wits between the State and prospective bidders. It also provides a proper atmo-
sphere for the handling of problems which arise as the result of unanticipated job con-
ditions without the fault of either party.

From what I have already stated, you can see that although I have been involved in
contract litigation and disputes for over thirty-five years, I firmly believe that all pos-
sible methods of avoiding costly litigation are essential and proper. This can only occur
when an element of fairness and equity is introduced into the contractual relationship.

AVAILABILITY OF THE JOB SITE

Another area in the contractual relationship of the parties that directly influences
bidding practices concerns the general area of unreasonable delay and exculpatory
provisions.

A public improvement contract is let with a stated contract period and an express
completion date. In formulating a bid, a contractor must calculate a number of in-
direct costs—such as supervision costs, field expenses, cost of general purpose equip-
ment, and holiday time for labor. Also, a contractor has to predicate his bid on some
expectancy of production and directly compute his cost of labor and equipment. Ob-
viously, the anticipated term or duration of the contract has a bearing on both the in-
direct and direct costs of doing the work.

Thus the phrase ""time is of the essence' has meaning not only to the letting author-
ity who desires the completion of a job but also to the contractor who must calculate
his costs on a time and efficiency basis.

All who have been engaged in the construction industry have been shocked by the
ever-increasing incidences of unreasonable delay that have caused many projects to
be years behind schedule. Paramount as a cause of unreasonable delay has been and
is the government's failure to provide the contractor with a free work site.

Of all the numerous things that can delay a job, it is surprising that the '"lack of
site' is one of the most common occurrences. Insufficient lead time in acquiring
property on the site is the basic fault.

We have also observed that there appears to be little direct communication between
the bureau of the Department of Public Works that handles property acquisition and the
bureaus of the same department that establish letting dates and contract periods. Too
often the desire to construct a roadway by a certain date takes precedence over the
Department's ability to obtain the work site. Better coordination at this level is
imperative.

We have also observed that there is much confusion among public officials as to
what, from a contractor's viewpoint, constitutes a clear work site. Public officials
tend to view what is actually a restricted site as being unrestricted because of the
presence of some available areas in which work can be performed. It is not sufficient
to give a contractor only a portion of the site, particularly in those cases where the
work involved must be performed in a number of stages. To operate efficiently, a
contractor must have substantially the entire site.

Thus far, the State has responded to the problem of site interferences by the ever-
increasing use of exculpatory clauses in the contract which actually accomplishes very
little. The purport of these clauses is to charge a contractor with knowledge that he
will not have a clear site, that he knows that there will be utility work, and that he has
taken these factors into account in fashioning his bid. They also attempt to provide
that the contractor, if delayed or interfered with, will have no claim for damages but
will be compensated by an extension of time to do the work he was prevented from do-
ing during the initial contract period.

This approach to problems involving a free work site is completely unsatisfactory.
How, in reality, can a contractor reflect in his bid a condition which might or might
not occur, where the duration of this condition and the impact on his work are com-
pletely unknown ? How, in other words, does he provide a cost factor for the unknown?
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The answer, of course, is that there is no practical way of establishing an intelli-
gent cost factor for such unknown conditions. Indeed, in examination of State person-
nel who make up the engineers' preliminary estimates, we have attempted to find out
what cost factors they use. We have discovered that they have no better way of estab-
lishing costs than do contractors, and in fact, do not include in their preliminary esti-
mate of the work any additional costs for unknown conditions.

There are numerous recurring instances of site interferences. Only a few need be
‘mentioned here.

In one expressway construction requiring the relocation of existing streets and the
closing of other streets, the contractor discovered that the State had not vested title
to any of the properties abutting these streets. Until the buildings were vacated and
the properties turned over to the contractor, not only could the contractor not perform
work in the area, but he was compelled to maintain access to the properties.

Another common situation resulting from the State's failure to acquire the site is
the presence of occupied buildings in cut and fill sections. Obviously, a contractor's
entire embankment operation is affected if he cannot make his cuts in a normal se-
quence or is deprived of areas to make his fills.

The following portion of a letter from a District Engineer to the Director of the
Bureau of Rights of Way and Claims® aptly summarizes this problem:

.+ » [T]he situation on this project is a perfect example of what
can easily happen on any project where there are a large number
of occupied buildings on the rights-of-way, and no prior arrange-
ments have been made with the property owners, regarding ad-
justment of their claims and the manner of clearing the buildings
from the rights-of-way is unsettled. To avoid such complications,
it appears that rights-of-way negotiations should be undertaken
many months in advance of the advertising of contracts for proj-
ects involving many buildings; particularly occupied residences.
(Emphasis supplied.)

Another type of site interference results from the presence on the site of public
utility companies performing relocation work. In contract after contract, particularly
in heavily populated urban areas, we learned that the State had made no provision
either in respect to the contract period or in its design of the work, to take into ac-
count the relocation work required of the utility companies. Indeed, most State of-
ficials that I have spoken to or examined acknowledge that the District Engineer's
Office does not have a clear idea of the extent of utility work to be performed on the
jobsiteuntil after the contract letting. Most such disclosures seem to occur at the
first preconstruction conference held at the District Engineer's Office.

As for the use of an extension of time to compensate a contractor for delay, this is
again but an exercise in semantics. One does not compensate a contractor for his
extra costs by such extension; it only increases his general costs.

Of course, the Courts have faced these problems and, with customary realism have
determined that exculpatory clauses will not excuse unreasonable conduct by the State
or active interferences with a contractor's performance.’ It is our belief that these
problems can be solved more directly and without extensive litigation.

Proper coordination of acquisition of buildings on the job site with contract lettings
will tend to alleviate site obstructions. Better coordination with utility companies
before the letting, with detailed information in the contract documents, will tend to
alleviate site obstructions by utility companies.

“Quoted in Grandview Const. Corp. v. State, 204 Misc. 389,391,

®See for example Norman Company v. County of Nassau, 278 N.Y.S.2d 719 (Second Department,
April 1967); Ippalito-Lutz Inc. v. Cohoes Housing Authority, 254 N.Y.S.2d 783 (Third Department,
December 1964); American Bridge Co. Inc. v. State 283 N.Y.S. 577 (Third Department, 1935);
Wright & Kremers v. State, 263, N.Y. 615.
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SUMMARY

We recommend that the following steps be taken to minimize controversies and
litigation in highway construction:

1. A fairer and more equitable contract should be tendered to the contractor. To-
wards this end, the boring information and the work-up data should be made part of
the contract and the exculpatory clauses deleted therefrom.

2. An intensive investigation should be made of the subsurface conditions prior to
the letting of the contract.

3. The design, plans and specifications should be prepared with greater care.

4. The job site should be substantially clear of buildings and other obstructions

prior to the letting of the contract.
5. A changed conditions clause should be included in the contract.

6. The excavation of rock and earth should be priced separately.

Adoption of most of the foregoing recommendations will result in transforming the
bidding of a highway contract from a contest in speculation to one in efficiency.



Settlement Procedures:
Highway Contractors’ Claims

DOWELL H. ANDERS, Chief Counsel, Office of the Chief Counsel, Federal
Highway Administration

oIF you think I have a different perspective today on the settlement of highway con-
tractors' claims than I did when I was Chief Attorney for the Arkansas State Highway
Department, you are right. In the old days the engineers of the highway department
would indulge me by discussing with me a few of the more difficult claims which they
were trying to settle with the '""hard-nosed'' Bureau of Public Roads division engineer
for Arkansas. Now that I am on the other side of the fence I am beginning to under-
stand why the Bureau of Public Roads took its so-called "arbitrary' attitude on settle-
ment of Federal-aid highway claims; and I hope at the end of my talk that you too will
understand better some of our mutual problems.

The role of the Federal Highway Administration should be one, not of direct partic-
ipation in state decisions affecting Federal-aid reimbursement, but rather one of re-
view and either approval or disapproval of a state decision. However, I would like to
stress throughout my discussion that the key to a successful Federal-state relation-
ship is understanding and cooperation. The states and the Administration, as partners,
must make every effort to understand the policies and laws under which the other must
operate. Understanding is not concomitant with unreserved agreement that these are
the best policies and laws. However, there must be compliance with the Federal law
and the policies and requirements of the Administration if there is to be Federal par-
ticipation in Federal-aid projects; and the Administration will certainly attempt to
make its decisions compatible with the policies and laws of the state highway departments.

Since the Administration has a review authority with respect to state highway con-
tractors' claims, I feel that my time would be spent most constructively by discussing
what I feel is the state's responsibility in the resolution of construction claims. There
is one clear premise from which we must proceed. We must recognize that an adju-
dication of claims by administrative findings by a state official (including a contracting
officer), by a state contract appeals board, or by a state court may be conclusive under
state law as to a dispute between the contractor and the state, with whom the contractor
has privity, but it is not conclusive between the state and the Federal Highway Admin-
istration insofar as Federal-aid reimbursement is concerned. One further and basic
reservation I would have to the Administration standing in the shoes of a state with
regard to such adjudications, and one with which you certainly would not disagree, is
that the Administration should not be liable for a claim which is attributable entirely
to negligence or other culpable action on the part of the state personnel in administra-
tion of the contract.

The administration has authorized its division engineers and certain subordinate
officials in the field to approve contracts for construction let by the states, to approve
amendments thereto, and to concur in any change orders or other claim settlements
by the states which involve additional performance and monetary obligations. In many
cases, such an official, at his own discretion or pursuant to written instructions and
policy and procedural memorandums, seeks the advice of the Regional Federal Highway
Administrator and his staff; and the latter official may, in turn, request advice of the
headquarters staff in Washington. These officials have a staff responsibility which
must be maintained if the Administration is to perform its job properly.

Paper presented at the Sixth Annual Workshop on Highway Law, University of Wisconsin, July 24-27,
1967.
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The '"legal’ problems which arise in a state highway department under road con-
struction contracts seldom involve only lemal guestiong; thoy invariably algo involve
factual data and engineering decisions. This is why we, in the General Counsel's
office, receive the mixed questions of law and engineering through the same channels
of division engineer, Regional Federal Highway Administrator and Office of Engineering
and Operations in Washington. Then the respective offices may apply their engineering
judgment and evaluation to the problems.

Now, as to how to settle claims, let me recommend our procedures with respect to
direct Federal contracts. The greater number of claims arise under Federal con-
struction projects as a result of changes made in the course of the work which entitle
the contractor to an equitable dollar adjustment and/or an extension of time. Our
large dollar claims arise under the changed conditions clause of the Government con-
tract terms. Since our Government contract clauses permit equitable adjustment, we
encourage our engineers on the project to try to reach a settlement with the contractor,
incorporate it in a change order and obtain the contractor's agreement thereto.

Our experience has been that both the contractor and the Government are never in
a better position to make a decision on a claim or to further explore the facts necessary
for settlement than they are at the time the situation occurs which is the basis of the
claim. However, human nature being what it is, when it comes to the matter of settling
the dollar value of the change or the appropriate extension of time, we succumb too
often to the temptation to let the contracting officer and the lawyers argue it out with
the contractor after the job is completed.

We also have the more serious problem of oral directions by the engineer to change
the work, which are not converted to written orders. These are recognized by the
Federal appeal boards and courts as constructive changes for which the contractor is
entitled to relief.

Sometimes a project engineer cannot obtain a settlement agreement from the con-
tractor on a written change order. Or a contractor's claim may be in the nature of a
changed condition which requires extensive development of geological information and
the application of case law., In these instances, we ask our project engineers to refer
the matter immediately through the division engineer to the Regional Federal Highway
Administrator for engineering evaluation and then to my office for legal review. This
insures that, while the work is still in progress and the facts are fresh in the minds of
all parties, we can give the project engineer further advice and propose settlement
terms. As a practical matter, we can also insure that the project engineer documents
the claim adequately and obtains any data which are essential to settlement on the claim
at a later date,.

When the Federal project engineer and the contractor are in the middle of a con-
struction project, during a limited construction season, there is a natural reluctance
to do more than is really necessary with respect to claims which the contractor is not
willing to resolve on the spot. We realize that cooperation and good relationships be-
tween the project engineer and the contractor and his work force must be maintained
if the job is to be completed on time. However, the contractor must take the time to
give notice of potential claims; the project engineer, as well as the contractor, must
document those claims which cannot be settled by agreement or change order; and they
must do it thoroughly enough so that there is no misconception as to the basis of claim
at a later date,

I emphasize the need for solid documentation of unsettled claims, I find, in Federal
claims work, that the primary reason for the inability to settle claims is the inability
to reconstruct from the records kept, by both the project engineer and the contractor,
the factual situation out of which the claim arose. This is why we must resort to ex-
tensive examination and cross~-examination in appeals board proceedings. The mass
of Federal case law that has grown up around construction contract claims is more
than adequate to settle the claims. But the documentation must be equally adequate so
that the parties can agree upon the basic facts of the claim. The same can undoubtedly
be said of state claims. ,

If I had to develop an axiom’at this point, it would be "A claim that is supported by
clear and adequate documentation proceeds from strength.” The measure of a state's
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success on a particular claim for Federal reimbursement is necessarily the extent to
which such claim is supported by adequate documentation. I would suggest that partic-
ular attention be given to the following categories of documentation of a construction
claim:

1. The facts giving rise to a claim are most important. It has often been said that
it is facts, to which legal principles can be applied which win law suits. We have re-
ceived from some states claims for reimbursement, with a statement such as the fol-
lowing: '"Since you are paying 95 percent of the bill and we are paying 5 percent, we
would like your advice on whether we should pay this claim. The following facts appear
to us to favor the position of the contractor.” This naturally leaves us in some doubt
as to what facts or law might favor the state in this claim. This is one reason why we
like the claims reviewed by our division and regional engineering staff,

For every inadequately documented claim, we are fortunate in receiving many more
which are accompanied by well-organized factual information, substantiated by cor-
respondence, excerpts from diaries, photographs, pictorial diagrams, exhibits, and,
finally, convincing argument and engineering evaluation encompassing the entire claim.

2. The legal basis for paying the claim. The engineer may make a very valid factual
and engineering presentation for the settlement of a claim but if the proposed settle~
ment is contrary to the law of the state in which the contract is made, the claim must
fail. Therefore, you, as legal counsel, should be in on the ground floor in the develop-
ment of the claim. We, in the Administration's Office of General Counsel, defer to
your judgment, as State counsel, to know best what is the prevailing law of the state on
a particular legal matter. Although we defer to your judgment, this does not mean that
we succumb to it. We research the law you cite very carefully.

One of our most experienced private claims attorneys in Washington has this motto
over his desk: 'When all else fails, read the contract." What he is saying is that there
are more solutions to be found in the contract provisions than the parties ever dreamed
were there, And yet, it is surprising how many claims we receive from state highway
departments which contain no reference whatever to specifications or to the contract
provisions of the particular contract.

About a year ago we received a claim from a state highway department for work
that had been performed on a project after completion of the work called for by the
contract. The work had apparently been performed without the benefit of a change
order or supplemental agreement by the parties and the only legal basis presented to
us by the state for payment of the claim was a short excerpt from chapter 1 of Williston
on Contracts to the effect that until a contract is fully performed it is executory and
may be amended by the parties. State counsel was certainly safe in selecting chapter 1
of Williston because Mr. Williston does not begin hedging his legal principles until the
later chapters. But we are still at a loss to understand what significance this legal
principle has with respect to the claim presented—since the contract had not been
amended. Lack of in-depth legal review is one of our many problems in the presenta-
tion by states of their claims, and we are understandably on the defensive, If you think
this does not apply to you, I suggest you review carefully some of the claims which
have been turned down by the Bureau of Public Roads in the past and then decide whether
you could have presented a better legal position on behalf of your client—the state high-
way department.

3. Present an auditable claim. The great majority of claims are dollar claims and
should, therefore, contain appropriate cost breakdowns from which state auditors, and
in turn the Administration auditors, can audit the claim. Another problem is the basis
on which claims are settled—total cost, costs related to contract unit prices, or opin-
ions of experts ("jury verdict' basis). Therefore, the state highway department would
be well advised to consult with Federal Highway Administration accountants to deter-
mine which cost principles would be most acceptable to them and to document the claim
accordingly.

4. Argue from strength rather than weakness. Give us all the facts, all the law and
all the figures necessary to support your claim but then argue from strength rather
than weakness. I assure you we would like to be convinced that you are right. If you
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want to be fully convincing you must substantiate everything you assert to the fullest

Do not make statements Wthh you cannot support In short 1f 1t is ev1dent from your
presentation that you are convinced of the validity of your claim, you will undoubtedly
convince us also.

This is, in essence, all we ask of the states as a basis for determining their right
to Federal reimbursement on most construction claims which they settle with con-
tractors. I feel it would be unfair to the Federal Highway Administration for me to
recommend any less than this. At the National Highway Claims Conference of the
American Road Builders' Association in March 1967, I was pleased to hear John E.
Harwood, Deputy Commissioner and Chief Engineer of the Virginia Department of
Highways, take this same position with regard to the Federal-state relationship on
claims; namely, that the state must assume the responsibility that it has under the
contract with the contractor, and only the contractor, and render prompt decisions
on and approvals of claims without regard to the possible position of the Bureau of
Public Roads.

With respect to who is best qualified to document, present arguments and settle
claims, we have found in the Federal program that this person is the engineer who is
the contracting officer on Federal construction projects. We have no legal objection
to a state administrative contract appeals board standing in the shoes of such a qual-
ified state engineer or reviewing a decision made by him. The Federal Highway Ad-
ministration would have an interest, of course, in the technical ability of members of
such a board to understand and determine the engineering problems involved in the
dispute. Again, we would expect the issues to be settled on the basis of the applicable
contract provisions and specifications, state law, and such adequate documenation and
cost analysis as would permit a detailed audit by our officials for purposes of Federal
reimbursement. Similarly, an award made on the basis of a decision by a state court
would have to be supported, in the record made before the court, by the applicable con-
tract provisions and specifications, as well as by state law, since the reimbursement
authority of the Federal Highway Administration is expressly limited under 23 USC
121 to those '"costs of construction incurred by [the State]on a project. .. in accordance
with the plans and specifications...."

In the past, the Bureau of Public Roads has been asked to participate in a state con-
tractor's claim which was approved by the state legislature. The Comptroller General
of the United States (9 Comp. Gen. 175, Oct. 30, 1929) has held that there is neither a
legal nor an equitable obligation on the part of the United States to pay to a state a sum
of money for its Federal-aid construction merely because the state legislature passed
a bill in favor of the contractor and the supreme court of the state later upheld such
action as an obligation on the state highway department to submit a claim to the United
States.

While on the subject