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complex problems of wide interest to highway authorities
These problems are best studied through a coordinated
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FOREWORD
By Staff
Highway Research Board

Serious practical problems arise when highway construction unavoidably necessi-
tates the displacement of residential housing units, both in urban and rural areas.
This report discusses and considers new approaches that can be applied to deal with
the compensation and relocation problem of displaced individuals and families.
Right-of-way engineers and agents, relocation specialists, attorneys, appraisers, and
other personnel engaged in the acquisition of property for highway purposes will
find much of interest in the new compensation approaches discussed in this report.

Assuring fully equitable compensation and providing total relocation services
for displaced residents is being viewed more and more as the moral and legal respon-
sibility of public agencies. However, the full scope of this responsibility has not
been defined, nor have alternatives for meeting this responsibility been adequately
studied and evaluated. Significant legal and valuation problems must be solved for
administrators to adopt new guidelines and new methods for improving the property
acquisition and relocation assistance process.

This report contains discussions of the constitutional requirements and limita-
tions and how the basic standards for the payment of compensation to persons
whose property is taken for public use are derived from such sources. There is
growing dissatisfaction with the rules of compensation in eminent domain. This has
led many federal, state, and local agencies to seek ways in which their payment for
land acquisitions could ease dissatisfaction on the part of the recipient. If govern-
ments desire to increase the level of compensation, no legal impediment seems to
stand in their way. Congress clearly has the power to compensate for losses and
damages beyond those usually included in the traditional interpretation of “just com-
pensation.” Furthermore, Supreme Court cases indicate that “just compensation”
is a variable term, and that, in some cases, money payments beyond the traditional
“market value” may be within the scope of the Fifth Amendment mandate.

The research attorneys, Fred P. Bosselman, Michael D. Newsom, and Clifford
L. Weaver, of the Chicago law firm of Ross, Hardies, O’Keefe, Babcock, McDugald
and Parsons, discuss and analyze the need for new compensation techniques. Tradi-
tionally, “consequential damages” resulting from the taking of a man’s property
have not been paid by the acquiring agency because such damages have been con-
sidered part of the burden of citizenship. The rapid increase of residential takings
has caused great pressure on government to pay more of these consequential dam-
ages. The various monetary and nonmonetary effects are outlined to indicate the
wide range of losses that may result when residences are taken.



The principal thrust of the report is to suggest methods for assessing the advan-
tages and disadvantages of alternative techniques of compensation, and attempts
are made to answer the following questions: Which losses to the individual really
deserve compensation? Which techniques would effectively compensate for such
losses? What beneficial or detrimental by-products can be expected from the use of
each technique?

Top highway administrators are urged to review this short report and evaluate
it in terms of the needs of their own land acquisition and residential relocation
process. Right-of-way engineers, relocation specialists, attorneys and appraisers
should be encouraged to study carefully and put to use the research findings and
recommendations of this project. They are the ones who can bring about the adop-
tion of new approaches to compensating families and individuals when their homes
must be taken for public use.
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SUMMARY

NEW APPROACHES TO
COMPENSATION FOR
| RESIDENTIAL TAKINGS

This report is directed at the problems that arise when highway construction requires
displacement of residential units—problems of the compensation and relocation of
the individuals and families displaced. These problems have been viewed more and
more as the responsibility of public agencies, but as yet the full scope of this respon-
sibility has not been defined, nor have methods for meeting the responsibility been
adequately studied and evaluated. This report describes various methods of dealing
with the problem and recommends ways in which these methods may be studied and
evaluated.

The underlying premise of this report is that compensation to those displaced
by a public project may be increased without increasing the over-all demand on the
public treasury for highway dollars. In the Federal-Aid Highway Act of 1968,
Congress recognized that dollars spent in avoiding dissatisfaction may be more
efficient than dollars spent in dealing with the effects of that dissatisfaction. When
there is opposition to a proposed highway the costs of that highway will be higher
than if there were no opposition. It will cost money to fight the battles, to cope with
the delays, to counter the ill will directed at the highway and at those who will build
it. If more effective means of avoiding and compensating private losses associated
with highway projects are developed and used, such means may well pay for them-
selves many times over by reducing opposition to the proposed highway.

A review of current legal authority reveals no substantial impediments that
might thwart legislative or judicial attempts to employ new means of compensation
to persons dislocated by highway projects. Because new compensation techniques
are legally permissible, it is important to analyze and test various possible techniques
to determine what impact they would have.

The analysi§ begins by classifying the various losses resulting from residential
takings and by considering how these losses are treated under current compensation
practices. The next step in the analysis is to catalog new compensation techniques
that have been suggested or tried on an experimental basis.

Having determined the possible losses and the potential techniques of com-
pensation, the analysis must determine: (1) as a policy matter, which losses should
be compensated, (2) which compensation methods would appear to be directed
toward the selected losses, and (3) what beneficial or detrimental effects might
result from the use of each of the various techniques. -

The analyst may then conclude that certain new compensation techniques
appear to be promising methods for dealing with particular losses that should be
compensated. The next step is to test these various compensation methods to
determine their over-all impact. It is reccommended that state highway departments
use a portion of the research funds provided under the Federal-Aid Highway Act



to test these compensation techniques. Some of these tests might take the form of

simulations in which computers would be used to measure the predicted costs and

benefits of various types of compensation methods. Other studies might take the

form of actual experiments in which a new compensation technique would be tried

on a specific highway project, with the economic and social effects carefully
' measured and analyzed.

Thus, for example, a state might designate a certain portion of an urban high-
way project as a test area for an experimental compensation program. In this area
a new compensation method might be used.

Among the compensation methods that should be considered for experimenta-
tion are:

New standards for valuing real property.

New methods of paying for “consequential” losses.
Centralized administration of relocation programs.
New ways of scheduling acquisition programs.
Revision in appraisal and negotiation practices.
Moving homes.

Buying existing homes for relocation purposes.

8. Constructing new housing.

N UnAWN -

These are discussed in “Over-All Impact of Various Compensation Techniques” in
Chapter Six.

In summary, the main conclusion of this report is that a wide variety of changes
in compensation techniques would be permissible under the present system of laws.
Some of these changes may be helpful not only to the affected citizens but also to
the taxpayer and to the expeditious progress of the highway program. More atten-
tion needs to be paid to testing these possible alternatives if these benefits are to be
realized.

CHAPTER ONE

CONSTITUTIONAL REQUIREMENTS AND LIMITATIONS

CONSTITUTIONAL PROVISIONS

The basic standards for the payment of compensation to
persons whose property is taken for public use are derived
from constitutional sources. The Fifth Amendment of the
United States Constitution states*
Nor shall any persons be deprived of . prop-
erty, without due process of law, nor shall private

property be taken for public use, without just compen-
sation .

All but two states (North Carolina and New Hampshire)
have similar constitutional provisions, and i those states
the principle 1s well-established by statute or case law. In

addition, the due process provision of the Fourteenth
Amendment makes the Fifth Amendment guarantee ap-
plicable to the acquisition of property by the states.!

JUDICIAL DEVELOPMENT OF THE
CONSTITUTIONAL CONCEPT

The typical constitutional proviston involves four separate
components: (1) property, (2) taking, (3) public use, and
(4) just compensation. A quick review of these compo-
nents provides preparation for a discussion of the various
techniques that are available



Property

Compensation need not be paid for anything that 1s not
“property.” The property component of the concept has
never been comprehensively defined by the United States
Supreme Court. The Court has, however, said of the
concept- *

It 1s conceivable that [the term property] was used 1n its
vulgar and untechnical sense of the physical thing with
respect to which the citizen exercises rights recognized
by law On the other hand, 1t may have been employed
In a more accurate sense to denote the group of nights
inhering 1n the citizen’s relation to the physical thing, as
the right to possess, use and dispose of 1t. In point of
fact, the construction given the phrase has been the lat-
ter. When the sovereign exeicises the power of eminent
domain, it deals with what lawyers term the indi-
vidual's “interest” in the thing in question . The
Constitutional provision [Fifth Amendment] is addressed
to every sort of interest the citizen may possess

Generally, the term property as used in the constitutional
provision 1s treated as a term of general classification and
1s hberally construed, with determinations of what consti-
tutes “property” generally based on the local law of each
state * However, many rights that might be thought of as
“property interests” are not always considered such For
example, rights to light and air from adjoining real estate
can arise only from actual grant, and, therefore, in the
absence of such grant, compensation based on the existence
of said rights cannot be recovered.*

Taking

The second component, the “taking” notion, has been de-
fined with similar breadth to reflect the needs of modern
society. The low-flying-airplane case @ 1s perhaps the best-
known example. But this development began much earlier
In 1872 the New Hampshire Supreme Court discarded the
inflexible physical approach to the concept of taking,
saying ¢

The constitutional prohibition . . . has received, in
some quarters, a construction which renders 1t of com-
paratively little worth, being interpreted much as iIf it
read,—"“No person shall be divested of the formal title
to property without compensation, but he may, without
compensation, be deprived of all that makes the title
valuable ” To constitute a “taking of property,” it seems
to have sometimes been held necessary that there should
be “an exclusive appropriation,” “a total assumption of
possession,” “a complete ouster,” an absolute or total
conversion of the entire property, “a taking the property
altogether.” These views seem to us to be founded on a
misconception of the meaning of the term “property”.

Beginming at about the same time, the United States
Supreme Court held 1n a series of cases that flooding of
property constituted a “taking,” even though neither title

1The state and federal constitution provisions are collected 1n STUDY
OF COMPENSATION AND ASSISTANCE FOR PERSONS AFFECTED BY REAL
PROPERTY ACQUISITION IN FEDERAL AND FEDERALLY ASSISTED PROGRAMS,
pp 169-93 (House Select Subcomm on Real Property Acquisition, 88th
Cong , 2d Sess , 1964)

2United States v General Motors Corp, 323 US 373, 377-78 (1945)
(emphasis supplied)

3 See 2 NicHOLS, THE LAW oF EMINENT DOMAIN § 5 1[1] (3d ed 1963)
[heremnafter cited as NicHoLS]

42:1d §5721)

5 United States v Causby, 328 U S 256 (1946)

°Eaton v BC & MRR, 51 NH 504, 12 Am Rep 147 (1872)

nor possession nor use was directly appropriated; perma-
nent or recurring physical mvasion that materially im-
paired the usefulness of the property was sufficient.?

Public Use

The third component of the public taking concept, public
use, has been increasingly relaxed by judicial decision; the
United States Supreme Court has said 8

Subject to specific constitutional limitations, when the
legislature has spoken, the public interest has been de-
clared 1n terms well nigh conclusive. . . . This princi-
ple admits of no exception merely because the power of

eminent domain 1s involved
% % *

The concept of the public welfare is broad and inclusive.
The values it represents are spiritual as well as physi-
cal, aesthetic as well as monetary It is within the power
of the legislature to determine that the community
should be beautiful as well as healthy, spacious' as well
as clean, well balanced as well as carefully patrolled

Just Compensation

Despite their willingness and ability to expand the fore-
going concepts to avoid imposing disproportionate burdens
on the few citizens most directly affected by public proj-
ects, courts have been much more hesitant to break new
ground when dealing with the “just compensation” phrase
In constitutional provisions.?

In Monongahela Nav. Co. v United States® the
Supreme Court laid down the rule that the Fifth Amend-
ment requires payment only for property that is taken, and
that the compensation paid 1s for the property and not to
the owner The compensation required has been defined 1n
terms of “market value,” which 1s the cash price that would
be agreed on at a voluntary sale between an owner willing
but not obligated to sell and a purchaser willing but not
obligated to buy, taking into consideration all of the uses
to which the property 1s adapted and might be put, and the
demand for such use in the reasonably immediate future.!?
Excluded from the required compensation are any inci-
dental losses or expenses incurred by property owners or
tenants as a result of the taking of real property.?

FACTORS NECESSITATING A REVISION OF THE
RULES OF “JUST COMPENSATION"

Although these rules of eminent domain law have been
established for many years 1t 1s only in the comparatively
recent past that a number of factors have converged to
highlight their 1nadequacy.

7 Pumpelly v Greenbay Co, 80 US (13 Wall) 166 (1871), Umnited

States v Lynah, 188 US 445 (1903), United States v Cress, 243 U S
316 (1917), see also Spies and McCoid, Recovery of Consequenual Dam-
ages in Emunent Domain, 48 VA L Rev 437, 445-46 (1962)

8Berman v Parker, 348 US 26, 32-33 (1954), see also 2 NICHOLS
§72

9Pinsky, Relocation Payments in Urban Renewal More Just Compen-
sation, 11 NYLF 80, 81 (1965)

10148 US 312 (1893)

1 Olson v Unmted States, 292 US 246, 255 (1934), see also STUDY
OF COMPENSATION AND ASSISTANCE, supra note 1, at 59-67 {

12 See STUDY OF COMPENSATION AND ASSISTANCE, supra note 1, at 54—
55, RELOCATION ASSISTANCE UNDER CHAPTER FIVE OF THE 1968 FEDERAL
A HIGHWAY Act 2 (NCHRP Research Results Digest No 3, Mar 1969);
ADVISORY COMMISSION ON INTER-GOVERNMENTAL RELATIONS (ACIR), Re-
LOCATION  UNEQUAL TREATMENT OF PEOPLE AND BUSINESS DISPLACED
BY GOVERNMENTS (Jan 1965)



The first is the great increase mn land acquisitions at all
levels of government. Where once a few homes were taken
for a courthouse, now vast tracts of densely populated
urban land are taken n federally aided urban renewal,
defense, and highway programs.!? State and local acquisi-
tions also have grown with the expansion of state and local
government programs.

Second, where formerly there was an ample supply of
unused land for a few displaced persons, now there is often
a critical housing shortage for vast numbers. Furthermore,
the difficulties implicit in such a situation are compounded
by the fact that very often the mass demolition occurs in
those sections of the cities populated by the elderly, the
poor, and the minority groups—those elements of society
that are least able to withstand the noncompensated costs
of being displaced.’* In addition, as these people are dis-

placed, they naturally compete with others in the same
groups for the remaining supply of low-cost housing, so
that the displacement at once reduces the supply and
increases the demand for such housing.

Finally, 1n striking comparison to these developments 1n
the sphere of public acquisitions is the ever-increasing role
of government 1n assuring minimum standards of welfare,
housing, education, and employment for all groups n the
population.’> These ‘‘rising expectations” encourage com-
plaints about hardships that were formerly felt to be
inevitable.

This growing dissatisfaction with the rules of compensa-
tion in eminent domain has led many federal, state and
local agencies to seek ways m which their payments for
land acquisitions could ease dissatisfaction on the part of
the recipients.

CHAPTER TWO

THE POWER TO PROVIDE SUPPLEMENTARY COMPENSATION

MONEY COMPENSATION

If governments desire to increase the level of compensa-
tion in eminent domain, no legal impediment seems to
stand 1n the way Congress clearly has the power to com-
pensate losses and damages beyond those usually included
in the traditional interpretation of “just compensation.”
For example, in Mitchell v. United States'® the United
States Supreme Court held that compensation for business
losses was not necessary under the constitutional test of just
compensation, but went on to say: 7

To recover, [plaintiffs] must show some statutory right
conferred. States have not infrequently directed the
payment of compensation in similar situations. . . .
Joshn Mfg Co v. Providence, 262 U.S 668. Congress
had, of course, the power to make like provision here.

In Joslin 1® the Court had rejected a Fourteenth Amend-
ment challenge to state legislation authorizing the payment
of certain consequential damages in connection with the
acquisition of land as a water source. The Court said: 1?

In respect of the contention that the statute extends the
right to recover compensation so as to include . . . con-
sequential damages and thus deprives plamntiffs in error,
as taxpayers of the city, of their oroperty without due
process of law, we need say no nitore than that, while
the legislature was powerless to diminish the Constitu-
tional measure of just compensation, we are aware of
no rule which stands in the way of an extension of it,
within the limits of equity and justice, so as to include
rights otherwise excluded. As stated . . in Earle v.
Commonwealth, 180 Mass. 579, 583, . . . through
Mr. Justice Holmes . . . : “Very likely the . . . rights
were of a kind that might have been damaged, if not de-

stroyed, without the constitutional necessity of compen-
sation But some latitude 1s allowed to the legislature. It
is not forbidden to be just in some cases where it is not
required to be by the letter of paramount law.”

In its Study of Compensation and Assistance for Persons
Affected by Real Property Acquisition in Federally As-
sisted Programs ?° the Select Subcommittee on Real Prop-
erty Acquisition noted that 1t had found no decision deny-
ing the power of a legislature to pay damages over and
above those constitutionally required to be paid to persons
displaced by public programs.

Furthermore, two Supreme Court cases indicate that
“just compensation” 1s a variable term, and that n some
cases money payments beyond traditional “market value”
may be within the scope of the Fifth Amendment mandate.
In United States v. General Motors Corp.?* and Kimball
Laundry Co. v. United States,?* the Court held evidence
concerning removal expenses and evidence concerning loss
of trade routes admissible on the question of the fair
market value of the property interests taken. Both cases
involved temporary takings. The Court apparently felt that

13 STUDY OF COMPENSATION AND ASSISTANCE, supra note 1, at 10-18.

14 Id at 21-22 and 106.

15 See ACIR, RELOCATION UNEQUAL TREATMENT, supra mnote 12, at
5-6, and Hearings on Uniform Relocation Assistance and Land Acquisi-
tion Policies Act of 1969 Before the Senate Subcommiitee on Intergovern-
mental Relations, 91st Cong, 1st Sess. statement of R G Van Dusen,
at 198-99 (Feb 19, 20, 25, 26, and 27, 1969)

16267 U 8. 341 (1925)

17 Id at 345-46

18262 US 668 (1923).

1 Jd at 676-77

20 STUDY OF COMPENSATION AND ASSISTANCE, supra note 1, at 90

1323 US 373 (1945)

2338 US 1 (1949).



this imposed special hardships on the condemnees, which
justified the inclusion of consequential damages 1 the just
compensation award.

In General Motors the government took only part of the
term of a lease so that the tenant was faced with the neces-
sity of moving out and then moving back in again at the
exprration of the government use. The Court held that fair
value was that amount that a hypothetical long-term tenant
would require to lease the premises for temporary use; the
cost of moving out, of storing goods pending sale, and of
returning the property to the premises were held appropri-
ate 1tems to consider in determining that value.

In Kimball Laundry the Unted States took a laundry
plant for use during World War II, thus forcing the laundry
company to suspend its operation. The company sought
recovery for the loss of its “trade routes”; i.e., for the loss
of gomng-concern value. Again, the Court allowed recovery,
saying: 23

The temporary interruption as opposed to the final sev-
erance of occupancy so greatly narrows the range of al-
ternatives open to the condemnee that it substantially 1n-
creases the condemnor’s obligation to him. It is a

difference in degree wide enough to require a difference
in result,

In both of these cases the Court took some pains to point
out that 1t was talking only about temporary takings and
that the rule it was laying down did not apply where the
government acquires the entire estate. However, in at-
tempting to distinguish the latter cases, the Court talked as
though there was some more basic difference underlying its
distinction. In Kimball it said: 24

[Tlhe denial of compensation in . . the usual taking
of fee title to business property . . . rests on a very
concrete justification the going-concern value has not
been taken. [In such cases] . . . only the physical prop-
erty has been condemned, leaving the owner free to
move his business to a new location . . . . It 1s true
that there may be loss to the owner because of the diffi-
culty of finding other premises suitably situated. . . .
But such value as the good will retains, the owner keeps.
. . . In the usual case most of 1t can be transferred; in
the remainder the amount of loss is so speculative that
proof of it may justifiably be excluded. . . . By an ex-
tension of that reasoning the same result has been
reached even upon the assumption that no other premises
whatever were available.

The Court then went on to discuss the condemnation of
public utility property, which 1t said was a different matter
because a utility could be operated profitably only as a
monopoly so that the condemnee could not hope to earn a
profitable return by duphicating the condemned facilities: 28

The rationale of the public utility cases, as opposed to
those in which circumstances have brought about a dimi-
nution of going-concern value although the owner re-
mained free to transfer it, must therefore be that an ex-
ercise of the power of eminent domain which has the
inevitable effect of depriving the owner of the going-
concern value of his business is a compensable “taking”
of property. . . . If such a deprivation has occurred,
the going-concern value of the business is at the gov-
ernment’s disposal whether or not it chooses to avail
itself of it.

BId at 15
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In a later footnote, the Court said: 2¢

The line drawn . . . is . . . based on a recognition of
a difference in the degree of restriction of the con-
demnee’s opportunity to adjust himself to the taking.

If these latter pronouncements do reflect an underlying
rationale more sophisticated than the “degree of taking”
notion, then the courts themselves, without any legislative
action, could begin to compensate for consequential dam-
ages in emnent domain proceedings where the circum-
stances justified it. But whether the line 1s drawn in terms
of the degree of taking or on the basis of the “degree of
restriction of the condemnee's opportunity to adjust him-
self to the taking,” 1t is at least clear from these cases that
the Court recognizes that the term “just compensation”
does not have a single, fixed constitutional meaning in all
circumstances, so that the legislature can be allowed some
discretion 1n fixing its scope to deal with specific situations.

Special State Constitutional Problems

Although there seems to be little problem with supple-
mentary compensation under the federal Constitution, state
constitutional provisions must also be considered because
they arguably could present problems in some states. State
attempts to authorize relocation payments to public utili-
ties whose facilities were displaced by highway construction
are nstructive in this regard. The Federal-Aid Highway
Act of 1956 provides that the federal government will pay
to the state a percentage of expenditures for public utility
relocation if the state expenditures are not contrary to state
law.?? State enabling legislation since 1956 has been chal-
lenged in the courts on numerous occasions.?® The types
of constitutional provisions on which public utilit