CHAPTER III

VALUATION PROBLEMS IN CONDEMNATION

Valuation and Condemnation of Special Purpose Properties
By Edward L. Level *

Bell, Ingram, Johnson & Level
Everett, Washington

INTRODUCTION AND GENERAL CONSIDERATIONS

Because of the lack of data usually acceptable as evidence to deter-
mine ‘“just compensation’’ in the trial of a condemnation action, certain
types of property cannot be valued by the usual methods or proof
allowable in such actions. Some of these properties are schools,
churches, cemeteries, parks, utilities, and similar properties." Such
properties may be referred to as ‘“special purpose properties,’’ ‘‘special
use properties,”’ or ‘“specialties’’; or no name may be given to them
and the rules of evidence may still be relaxed. This paper does not
intend to select any particular name or criteria as being preferable but
uses the term ‘“special purpose properties’” as a generic term to identify
all such properties that, because of their unique uses and character-
istics and the lack of sales of similar properties, are not readily adapt-
able to valuation under the rules of evidence usually applied in con-
demnation trials.

Research has been concerned with the following :

1. Legal principles in terms of allowable valuation methods and evi-
dentiary proof applicable to such properties.

2. Appraisal prineiples applicable to such propertids.

3. An attempt to correlate legal and appraisal approaches.

4. Limited comments with respect to the preferable approach, sub-
ject to the caveat that ‘“‘policy matters or editorialization is not de-
sired.’’ *

* Mr. Level was formerly Assistant Attorneyv General, Washington Department of
Highways.

14 Nichols, EminenT DoMmAIlN, § 12.32; 2 Problem statement in the contract with
1 Orgel, Varvarion Uxper EwmiNexT Highway Research Board, National Aecad-
Domain, § 38 (2d ed.). emy of Sciences, includes:
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170 VALUATION PROBLEMS IN CONDEMNATION

Sometimes this paper indicates a preference where divergent posi-
tions are taken by authorities. An example is whether market value is
an appropriate measure of valuation for special purpose properties
owned by public or nonprofit agencies.

Concerning methods used, cases and legal treatises relating to special
purpose properties were briefed, appraisal articles and texts on the
subject were read and digested, and an attempt was made to correlate
these two sources. Correspondence and discussions were undertaken
with appraisers and attorneys experienced with special purpose prop-
erties, and finally, consideration was given to what might be done to
clarify valuation methods and the proof of value allowable in con-
demnation trials.

An attempt was made to consider all cases concerned with properties
generally classified as special purpose. Not all eases in valuing utilities
were reviewed, (lases dealing with mineral deposits were not con-
sidered, because they usually can be valued by a consideration of the
market value of the land taken. The problem of whether a property
must be valued as a whole or may be valued in parts has been avoided.
Possible solution of problems by statutes is ignored; statutes cannot
cover all situations that arise in dealing with unusual properties. Cases
not concerned with special purpose properties are cited where appro-
priate; however, most cases cited are concerned with special purpose
properties.

There is little material on valuation of special purpose properties in
appraisal publications. Cemeteries, factories, and utilities are excep-
tions. Appraisal articles, except those that essentially are examples of
appraisals of a particular property, tend to be general. Often these
generalities cannot be applied to specifie problems relating to specifie
properties. Legal opinions provided a better source of particular in-
formation about particular properties; they also control the appraisal
devices that can be used. Principal emphasis, therefore, is on the legal
aspect of the problem.

Approach to the subject matter was made from two directions. The
first, concerning general principles, presents evidentiary rules and
valuation principles more or less applicable to all special purpose
properties. The second classifies tvpes of property according to the

Accordingly, it is desired that re-
search be undertaken to clarify the
special purpose property field illns-
trated by the taking of cemeteries,
parks, schools, and churches, or por-
tions thereof. The research is to assem-
ble and analyze the case law applicable
to this class of property; the present
state of appraisal practice in the field
involving these special use properties;
and a clear exposition of the correct

theory and praetice, in terms of a
series of alternatives applicable to
such properties.

Policy or editorialization is not de-
sired; rather, what is expected is a
factual and practical approach to the
problem of the valuation of these spe-
cial purpose properties, thoroughly
reconciled with existing ground rules
as laid down by the decisions of the
courts.
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types of special purpose property and the valuation principles and rules
of evidence applied in the cases concerned with each type. The second
section of the report presents cases on types of property. Additional
authority on a legal principle involved in a particular case is presented
under the appropriate heading in the first section.

It is assumed that the reader has a basic knowledge of the law of
eminent domain and the manners in which the market data, cost, and
income methods of appraising are applied. An attempt has been made
to avoid basies and to concentrate on special purpose problems and the
rules, legal and appraisal, applicable to them.

General Considerations

Both the federal and state constitutions require that private property
shall not be taken for public use without the payment of just compensa-
tion to the owner.? In many states the constitutional requirement of just
compensation extends to the damaging of private property.* Due proc-
ess also requires the payment of compensation properly determined.’

General statements on the condemnor’s obligation to pay just com-
pensation focus on the owner’s position, in that he must be indemnified
or ‘‘made whole.”’

Such eompensation means the full and perfect equivalent in money of
the property taken. The owner is to be put in as good position pecuniar
ily as he would have occupied if his property had not been taken.®

Rules relating to the fixing of damages afford convenient measures of
value which are ordinarily satisfactory and conclusive. They are, how-
ever, nothing more than a means to an end and that end is indemnity.”

Generally, the measure of compensation is market value.®* Market
value is not an end in itself, but a means to an end, a satisfaction of the

3TU.S. Const.,, AMEND. V. For analysis
of provisions of various state constitutions,
see 1 Nichols, EmINENT Domain, §1.3;
1 Orgel, VaLvaTioNn UNDER EMINENT Do-
MAIN, § 1.6.

42 Nichols, EMINENT DomaIn, § 6.44;
1 Orgel, Varvarion UnpErR EMINENT Do-
MAIN, § 6.

52 Nichols, EminenT DomaIn, §4.8;
1 Orgel, VarvaTion Unprr EMINENT Do-
MAIN, § 6.

¢ United States v. Miller, 317 U.S. 369,
87 L.Ed. 369, 63 Sup. Ct. 276, 147 A.L.R.
55 (1943) ; see Chicago v. George F. Hard-
ing Collection, 70 Ill. App. 2d 254, 217
N.E.2d 381 (1965); 4 Nichols, EMINENT
Domaix, § 12.1[4]. To award more than the
owner’s indemnity is unjust to the publie
that must pay the bill. Bauman v. Rose,

167 U.S. 548, 42 L.Ed. 270, 17 Sup. Ct.
966 (1897) ; United States v. 3.71 Acres of
Land, ete, 50 F. Supp. 110 (E.D. N.Y.
1943).

" Matter of Board of Water Supply, 209
A.D. 231, 205 N.Y.S. 237 (1924); 4
Nichols, EMINENT DoMmAIN, § 12.1[4]; cf.
Dolan, Just Compensation: Indemnity or
Market Value? 34 Arrraisan J. 353 (July
1966).

8 United States v. Miller, 317 U.S. 369,
87 L.Ed. 369, 63 Sup. Ct. 276, 147 A.L.R.
55 (1943); United States v. Petty Motor
Co., 327 U.S. 372, 90 L.Ed. 729, 66 Sup.
Ct. 596 (1946) ; Commonwealth v. Massa-
chusetts Turnpike Authority, 352 Mass.
143, 244 N.E.2d4 186 (1966); 1 Nichols,
Emmnent DoMar, § 12.25 ¢f. Dolan, supra
note 7.
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constitutional requirement of payment of just compensation to the
owner.” This measure breaks down when dealing with special purpose
properties because of the absence of market data; therefore, other mea-
sures ' must be used, and the rules of evidence relaxed to allow proof
beyond that usually allowed to establish market value."

Another general statement often made is that just compensation is
based on what the owner has lost, not what the condemnor has gained.*
Value of the property to the condemmor for its particular use is not the
criterion ; the owner must be compensated for what is taken from him.*?
In limited situations this rule of compensation for the owner’s loss is
used to justify compensation for business taken." In these cases the
condemnor usually gains this business. Generally, the owner’s loss is
disregarded where the taking has the incidental effect of destroying his
business located on the premises. The reason occasionally given is that
the government is not acquiring or ‘‘gaining’’ this business, and it may
be loeated elsewhere hy the owner.™

In evaluating both legal and appraisal principles relating to special
purpose properties, the question is: Has the owner been indemnified
for what he has lost insofar as his property is concerned? This view
does not assume that an owner should receive what he asks. It does not
assume that he will receive compensation for sentimental value and
other losses that courts have not recognized as compensable.

In terms of relevance, the principle that an owner is entitled to ‘‘a
full and perfect equivalent in money’’ for what he is losing would
permit proof of any element that affects the value of the property.*

It [market value] includes every element of usefulness and advantage
in the property. . . . It matters not that the owner uses the property
for the least valuable of all ends to which it is adapted, or that he puts
it to no profitable use at all. All its capabilities are his and must be
taken into the estimate.

@ United States v. Certain Properties,
ete., 306 F.2d 439 (2d Cir. 1962); United
States v. Penn-Dixie Cement Corp., 178
F.2d 195 (6th Cir. 1949); 1 Orgel, VaLu-
atioNn Unper Eminent Domarn, § 18; 4
Nichols, EmiNenT Domaln, §12.2; cf.
Dolan, supra note 7.

10 See section on “The Measure of Com-
pensation.”

11 See section on “Evidence.”

12 Boston Chamber of Commerce v. City
of Boston, 217 U.S. 189, 54 L.Ed. 728, 30
Sup, Ct. 459 (1910); 3 Nichols, EMINENT
DomAIn, § 8.61; 1 Orgel, VaLuarion UNDER
EMINENT DoMAIN, § 31, ef seq.; cf. Winston
v. United States, 342 F.2d 715 (1965).

13 United States v. Chandler-Dunbar Co.,
229 U.S. 53, 57 L.Ed. 1063, 33 Sup. Ct.

667 (1913) ; Kimball Laundry Co. v. United
States, 338 U.S. 1, 93 L.Ed. 1765, 69 Sup.
('t. 1434, 7 A.LLR. 1280 (1948).

M In re Ziegler’s Petition, 375 Mich. 20
97 N.W.2d 748 (1959); see last part of
section entitled, “Market Value Applied.”

15 See Banner Milling Co. v. State, 240
N.Y. 533, 148 N.E. 668, 41 A.L.R. 1019
(1927) ; 4 Nichols, EminenT DOMAIN,
§ 13.3; 1 Orgel, VaLvarion Unper Emr-
NENT DoMAIN, § 71, et seq.

16 Alloway v. Nashville, 88 Tenn. 510,
13 S.W. 123, 8 L.R.A. 123 (1890) quoted
in Southern Ry. Co. v. Memphis, 123 Tenn.
267,148 S'W. 661, 41 L.R.A. 828 Ann. Cas.
1913 E. 1563 (1912); 5 Nichols, EMINENT
Dowmarx, § 18.11.
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The range of evidence allowable at law is more restrictive, the
reason being that particular evidence is not sufficiently probative of
value to be considered by the trier of the facts. These exclusionary
rules usually work to the advantage of the condemnor—the more
restricted the proof the more likely the condemnor will pay less money.

At a trial to determine compensation, restriction of proof may occur
at two stages: evidence is excluded from consideration by the trier of
the facts; or the treatment of admitted evidence by the trier of the facts
is restricted. In both situations where trial is to the jury, the restrie-
tions may be in the form of instructions as well as rulings during the
trial.

When dealing with special purpose properties, which are those de-
veloped with unusual improvements of value only to the owner or to a
few owners and which are rarely bought and sold, proof of the sort
usually admissible to establish the value of the property is lacking, if
not completely nonexistent. Legal rules concerning allowable methods
of valuation and proof in support of valuation are relaxed of necessity.

The three general approaches, in terms of appraisal techniques, to
valuation of real property are as follows :

1. The market data approach: Value is arrived at by a consideration
of the prices paid in recent open market sales for praperties that are
similar or ‘‘comparable’’ Lo the subject property.

2. The income approach: Value is arrived at by a mathematical
calculation based on an estimate of the reasonable income of the prop-
erty and its improvements (usually as distinguished from the business
conducted on the premises) and a reasonable rate of return from the
land and the buildings, with proper allowance for replacement of the
buildings.

3. The cost approach: Value is arrived at by adding the market value
of the land to the cost (either replacement or reproduction cost), of the
improvements, after making a proper allowance for depreciation.*®

Conventional properties rely mainly on the market data approach.
Because of the lack of sales, appraisals of special purpose properties
are largely confined to the cost and income approaches. Also, because
of the lack of market and sales, some courts have refused to apply the
market value yardstick to special purpose properties. The special
legal rules and appraisal techniques applicable to special purpose prop-
erties are the subject of this paper.

17 See sections on “What is a Special F.2d 933 (9th Cir. 1965); AMERICAN IN-
Purpose Property” and “The Measure of STITUTE OF REAL ESTATE APrRAISERS, The
Compensation.” Appraisal of Real Estate (5th ed. 1967)

18 United States v. Benning Housing Cor-  (hereinafter cited as Arrraisar or REAL
poration, 276 F.2d 248 (5th Cir. 1960); KsTATE).

United States v. Eden Memorial Park, 350
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The essential proof of value to determine compensation is in the form
of opinion testimony.® The expert will usually testify concerning the
facts and reasoning that are the basis of this opinion although in some
jurisdictions this information may not be elicited until cross-examina-
tion. In a special purpose case, the expert’s opinion is more important
because of the lack of factual data upon which he can rely. Woburn v.
Adams * involved valuation by witnesses

. . who did not base their estimates upon actual knowledge of market
value, but upon the situation and resources of the property, and upon
an opinion as to what such property would probably command in the
market if its peculiar situation and its intrinsic qualities and properties
were fully known.

The court concluded :

It is because of the absolute right to take and the bounden duty to
surrender under peenliar sitnations and possible conditions of no present
market value that the rules of evidence are somewhat relaxed, and as-
certainment of reasonable value must be made on the best evidence of
which the case is susceptible.

The range of such opinion testimony in condemnation cases has been
eriticized and characterized as a ‘‘guess.”” ** The law should afford the
appraiser opportunity to make as ‘“educated’’ a guess as possible when
dealing with special purpose properties.

Can legislation resolve any of the problems of valuation of special
purpose properties? If case law is restrictive on proof and appraisal
methods allowed, legislation may overcome this. In California and Penn-
sylvania, for example, use of the cost and the income approaches on
direct examination was authorized by legislation where previously
barred by judicial opinions.** The Pennsylvania code provisions are
quite broad, allowing the expert to state any or all facts or data con-
sidered, whether or not he has personal knowledge.?*

Statutes can also limit the scope of inquiry. California case law
allowing evidence of sales to agencies having the power to condemn
was abrogated by statute.** Valuation has been confined to market value
by statutes.” Capitalization of income or profit from a business con-

19 Aaron v. United States, 340 F.2d 655
(Ct. Cl. 1964) ; Board of Park Comm’rs of
Wichita v. Fiteh, 184 Kan. 508, 337 P.2d
1034 (1959); 5 Nichols, Eminent Do-
MAIN, §184; see CarL. Evipence CopE
§ 813.

20187 F. 781 (1st Cir.1911).

211 Orgel, VALvATION UNDER EMINENT
Domain, § 138; Andrews v. Comm’r, 135
F.2d 314 (2d Cir. 1943).

22 Carn. Evioence Cobe §§ 814, 817-820;
Pa, SmaT, ANN, 26, § 1-705. Sece also NEv.

Rev. Star. § 340.110(e); S.C. Cope § 25—
120(5) (1962) ; Carlson, Statutory Rules of
Evidence for Eminent Domain Proceedings,
18 Hastinegs Li.J. 143 (1966).

23 PA. STaT. AN, 26, § 1-705.

24 Carn. EvipEnce ConE § 822(a).

25 Can. Evipexce Cope § 814; Axw, Copr
Mbp., art. 334, § 5(2) ; PA. Star. AnN., 26,
§§ 1-602, 603; Tex. Civi. STATs. § 3265;
Wis. Star, AnN. § 32.09(5). Where other
terms are used, they are likely to be con-
strued as market value. La. Civin CopE art.
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ducted on the premises has been barred.*® Some suggestions in this
paper on changing appraisal methods would not be possible under
legislation in some states.
Legislation can attempt too much. Carlson recognizes:

The science of appraising and appraisal practice, such as it is, cannot

all be put into legislation. Only limited areas can be controlled by

legislation.

Legislation is usually general in its application; it is satisfactory in
handling the usual situation. The special purpose property, being the
unusual, is overlooked. The Carirornia Evinence Cobg, § 813, with its
requirement that the opinion of value be based on the seller-purchaser
concept, would bar the use of the substitute property doctrine. Use
of an income approach to value cemetery lands based on net sales in-
come probably would also be excluded under § 819. Because special
purpose properties are ‘“special,’’ it is doubted if resolution of all the
problems of valuing them, which can vary in each case, can be accom-
plished by legislation. Legislation may afford a method of overcoming
some inequities caused by an application of general case law to special
purpose properties.®

WHAT 1S A SPECIAL PURPOSE PROPERTY?

In some jurisdictions, proof at trial must establish that the property
involved is ‘“special purpose,’’ ‘‘special use,’’ or a ‘‘specialty’’ before
there will be a change in legal rules relating to the measure of compensa-
tion or admissibility of evidence to establish value. If adequate sales
data are available, proof will be confined to the market data approach.
Lack of such data as well as other elements rendering the property
unusual must be shown before the cost or income approaches are
allowed.*

In other jurisdictions, use of the cost or income approach is allowed
without the necessity of first establishing that adequate sales data are
lacking or that the property is unique.** Preliminary identity of the

2633 (“true value”); Mont. Rev. Cobk
§ 93-9913 (“actual value”); N.M. STar.
§ 22-9-9 (“actnal value”); Uram Cobr
78-34-10 (“value”); Wryo. Srar. §1-775
(“true value”).

26 CAL. EvieEnce Cope § 819; PA. Star.
ANN,, 26, § 1-705(2) (iii).

27 Carlson, supra note 22, at 159.

28 For legislative provisions affeeting
special purpose properties, see: CaL. HiGH-
wAY Cope §103.7 (public parks); Mbp.
Cobe  Awnw.,, art. 33A, §5(2)(d)
(churches); NeB. REv. Smar. § 76-703
(utilities) ; V1. STaT, ANN. §§ 12-1404A,
19-221(2) (business generally).

29 Atlantic Refining Co. v. Director of
Public Works, 102 R.I. 696, 233 A.2d 423
(1967) ; see United States v. Benning Hous-
ing Corporation, 276 F.2d 248 (5th Cir.
1960) ; 1 Orgel, VarvaTion Unper EMI-
NENT DoMAIN, § 190; Sackman, The Limi-
tations of the Cost Approach, 36 APPRAISAL
J. 53, 58 (Jan. 1966); De Graff, Criteria
for Use of Cost Approach With Special
Purpose Property, 34 ApprAISAL J. 23
(Jan. 1963).

30 Buffalo v. William Dechert and Sons,
Ine., 57 Mise. 2d 870, 293 N.Y.S.2d 821
(1968) ; 1 Orgel, Varvarion UnpEr Emi-
NENT DoMAIN, § 190; Sackman, supra note
29.
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property as a ‘‘specialty’’ or by similar designation is of less im-
portance. Even in such States, lack of sales data and unique qualities
of the property involved may afford a basis for the application of more
liberal rules of evidence or a different measure of value.*

Relaxation of rules may take various forms:

1. Modification of the yardstick of compensation.®*

a. The market value measure applied but rules of evidence re-
laxed.

b. Use of measures other than market value.

2. Use of appraisal methods other than the market data approach.”
a. Use of the cost approach and evidence of costs allowed.
b. Use of the income approach and income data, which may in-
clude business done and profits earned, allowed.

3. Variations and proof more or less peculiar to special purpose

properties.

The variation last referred to will generally be a form of those pre-
ceding it. Some cases contain very general language as to what proof
will be allowed when dealing with a special purpose property.

The term used to describe a special purpose property is not uniform.
“‘Specialty’’ is used in New York.* In Illinois the term ‘‘special use”’
has been used.*® In one case the court indicates that such a property

igs®
Not to be confused with ‘‘special purpose’’ buildings. The latter are
designed for a particular special use, whereas ‘‘special use buildings’’

are not so designed originally but at the time in question are being put
to a special use.

Reference is also made to whether or not the property is ‘“‘unique’’ or
‘‘unusual’’; or, as indicated by most special purpose property cases, no
term may be used.

Because identity of the property as a ‘“specialty,’”’ or otherwise, is
important in relation to the measure of compensation and proof al-
lowed in some jurisdictions, it is desirable to consider what the re-
quirements of such a property are. The cases are not uniform. One
New York case concludes : ¥

31 S¢e United States v. 2.4 Acres of Land,
138 F.2d 295 (7th Cir. 1943) ; United States
v. Benning Housing Corporation, 276 F.2d
248 (5th Cir. 1960).

*2 See section on “The Measure of Com-
pensation.”

33 See section on “The Cost Approach.”

3% In re Lincoln Square Slum Clearance
Project, ete., 15 A.D.2d 153, 222 N.Y.S.2d

786 (1961), and other New York cases cited
in this section.

35 County of Cook v. City of Chicago,
84 TII. App. 2d 301, 228 N.E.2d 183 (1967).

36 Chicago v. George F. Harding Collec-
tion, 70 TIl. App. 2d 254, 217 N.E.2d 381
(1965).

87 In re Lincoln Square Slum Clearance
Project, ete., 15 A.D.2d 153, 222 N.Y.S.2d
786 (1961).
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A specialty has been variously defined. The definition most generally
accepted is a building designed for unique purposes. . . . A more inclu-
sive definition is a building which produces income only in connection
with the business conducted in it. . . . Definitions must be given in
context. . . . [21] One other factor remains to be considered. It must
be shown that the building would reasonably be expected to be replaced.

A more general definition contained in County of Cook v. City of
Chicago * is the following :

A “‘special use’’ of property has been defined as a situation where the
land is not available for general and ordinary purposes.

All cases do not lay down the same requirements; each case empha-
sizes different points. Therefore, it does not follow that every require-
ment stated in every case must be met before a property will be found
to be a special use property and afforded special treatment.

Textual material also is not in complete agreement. Schmutz and
Rams, ConpEMNATION APPRATSAL HANDBOOK,™ states:

Identifying features. Special purpose properties can be classed and
typed as non-typical land improvements having a very limited or non-
existent market. Three basic conditions usually are prevalent to aid in
any problem of identification. These are:

1. Property hag physical design features peculiar to a specific use.

2. Property has no apparent market other than to an owner-user.

3. Property has no feasible economic alternate use.

In indicating sitnations in which the use of the cost approach should
be allowed, Julius Sackman *° said :

In summary, the rule to be followed is that cost, as evidence of market
value, should be restricted to those cases where :

1. The property involved is unique.

2. Or, it is a specialty.

3. Or, there is competent proof of an absence of market data.

Cherney ** defines ‘‘special purpose properties’’ as:

Properties designed for a special purpose, which because of their peculiar
construction and location and appurtenances, are not suitable for other
purposes without extensive alterations, and therefore do not lend them-
selves to general use. Examples of such properties would be theatre
buildings, grain elevators, power plants, railroads, ete.

It has been held ** that the property must have unique value to the
particular owner involved and not to others.

3884 Tll. App. 2d 301, 228 N.E.2d 183 DrcrioNary 252 (Prentice-Hall 1960) ; see
(1967). AMERICAN INSTITUTE oF REAL ESTATE
39 Schmutz and Rams, CONDEMNATION  APPRAISERS, APPRAISAL, TERMINOLOGY AND
Aprprarsan HanpBook 163 (Prentice-Hall Haxpeooxk (5th ed. 1967).
1963). 42 Tehanon and Nashville Turnpike Co,
40 Sackman, supra note 29. v. Creveling, 159 Tenn. 147, 17 S.W.2d 22,
41 Cherney, APPRAISAL AND ASSESSMENT 65 A.L.R. 440 (1929).
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Contrast these with the following, indicating that the claimed special
capability must be in the property itself and not result from the owner’s

VALUATION PROBLEMS IN CONDEMNATION

The test is not whether the property possesses peculiar characteristics of
itself, or is of a class infrequently traded in, hut whether it has elements
of value peculiar to the owner exclusively.

operations: *

. . . the reference of the court in these cases to special value is to a
value which the property itself has because of a claimed special capabil-
ity and not because of any value peculiar to the owner. . . . Special
value referred to is in the capability of the property and not in the
operation of the owner,

Converted properties have not fared well; the act of conversion has
shown that they were not designed or constructed for a peculiar use.*
Such structures would probably not be considered unique in any event,

although the activities conducted in them might he.
Absence of sales alone may not be enough.**

To justify departing from the general rule as to the measure of damages
the plaintiff has the burden of proving that it is impossible to prove the
value of his property without dispensing with the rule. . .. This
burden is not maintained merely by evidence that the property has no
market value unless it also appears from the testimony that the property
is of such a nature or so situated or improved that its real value for

actual use cannot be ascertained by reference to market value.

To summarize, the usual requirements for property to secure the
advantages of being considered a special purpose property are as fol-
lows: There must be an absence of market data, the property and its
improvements must he unique, its utility because of its unusual char-
acter must be peculiar to the owner, and sometimes, it is a property that

would be required to be replaced.*®

Schools, parks, highways, utilities, railroads, and turnpikes generally
have been held to be special purpose properties. Factories and ware-

43 Chicago v. Harrison-Halsted Corp.,
11 TlIl. 2d 431, 143 N.E.2d 40 (1957); see
discussion of this case in section entitled,
“Market Value Applied.”

4 In re Lincoln Square Slum Clearance
Project, ete., 15 A.D.2d 153, 222 N.Y.S.2d
786 (1961) (loft building to pharmaceuti-
cal manufacture); In re James Madison
Houses, 17 A.D.2d 317, 234 N.Y.S.2d 799
(1962) (brick building from bathhouse to
church) ; 7n re¢ Oakland 8t., City of New
York, 13 A.D.2d 668, 213 N.Y.S.2d 973
(1961) (produce company); In re Public
School 79, Borough of Manhattan, 19 A.D.
2d 239, 241 N.Y.S.2d 575 (1963) (tene-
ment to church auditorium, office, study, and

residences) ; In re West Side Urban Re-
newal, 27 A.D.2d 243, 278 N.Y.S.2d 243
(1967) (four-story building to funeral
parlor).

45 Davenport v. Franklin County, 277
Mass. 89,177 N.E. 858 (1931).

46 On requirement that structure be re-
placed, see discussion of requisites of the
cost approach in section on “The Cost
Approach.” In re Lineoln Square Slum
Clearance Project, ete., 15 A.D.2d 153, 222
N.Y.S.2d 786 (1961); In re Polo Grounds
Area Project, 26 A.D.2d 377, 274 N.Y.S.2d
805; modified 20 N.Y.S.2d 618, 233 N.E.2d
113 (1967).
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houses have met with mixed success, depending to some extent on
whether the property involved was merely floor space or actually
unique.*” Cases not discussed elsewhere in which the property has been
found to be unique or a specialty ** and those that have not been so

found * are listed in the footnotes.

The cases are usually concerned with whether the improvement, as
distinguished from the land, is special purpose. Implicit in this may be
the consideration that market value can always be found for land when
it is considered as vacant. It is possible that land may be unique and
have special value to a particular owner because of such factors as
physical features, zoning including availability for nonconforming uses,
availability for expansion,™ or unusual historical features.”

47 Cases in which factories were held as
special purpose or as a specialty include:
Banner Milling Co. v. State, 240 N.Y. 533,
148 N.E. 668, 41 A.L.R. 1019 (1927) (flour
mill) ; Norman’s Kill Farm Dairy Co. v.
State, 53 Mise. 2d 578, 279 N.Y.S.2d 292
(1967) (dairy products processing plant) ;
and In re Ziegler’s Petition, 376 Mich. 20,
97 N.W.2d 748 (1959) (heavy press manu-
facture). Cases in which factories were
held not a specialty or special include:
Amoskeag-Lawrence Mills, Ine. v. State,
101 N.H. 392, 144 A.2d 221 (1958) (ware-
house claimed to be “integral part of manu-
facturing operation”) ; Chicago v. Farwell,
286 Il 415, 121 N.E. 795 (1919) (soap
plant) ; Chicago v. Harrison-Halsted Build-
ing Corp., 11 IIl. 2d 431, 143 N.E.2d 40
(1957) (warehouse) ; Kankakee Park Dist.
v. Heidenreich, 32 Iil. 198, 159 N.E. 298
(1922) (burned packing plant); and
United States v. Certain Properties, ete.,
306 F.2d 439 (2d Cir. 1962) (newspaper
plant).

48 Properties held special purpose or
specialty, or special value otherwise recog-
nized, include: Aeme Theatres, Inc. v. State,
31 A.D.2d 996, 297 N.Y.S.2d 771 (1969);
(drive-in movie) ; Albany County Club v.
State, 19 A.D.2d 199, 241 N.Y.S.2d 604
(1963) (golf course) ; Board of Park Com-
missioners of Wichita v. Fitch, 184 Kan.
508, 337 P.2d 1034 (1959) (private lakes) ;
Central TIl. Light Co. v. Porter, 96 Il
App. 2d 338,239 N.E.2d 298 (1968) (duck-
hunting lands); Chicago v. George F.
Harding Collection, 70 Tll. App. 2d 254,
217 N.F.24 381 (1965) (mnsenm) ; Harvey
School v. State, 14 Misc. 2d 924, 180 N.Y.S.

2d 324 (1958) (private school) ; New Ro-
chelle v. Sound Operating Corp., 30 A.D.
2d 861, 293 N.Y.S.2d 129 (1968) (laun-
dry) ; In re Polo Grounds Area Project, 26
AD.2d 377, 274 N.Y.S.2d 805, modified 20
N.Y.S.2d 618, 233 N.E.2d 113 (1967)
(stadium) ; Scott v. State, 230 Ark. 766,
326 S.W.2d 812 (1959) (historical tavern
and muscumn) 3 Stute v. Wilson, 103 Ariz.
194, 438 P.2d 760 (1968); State Depart-
ment of Highways v. Crossland, 207 So.
2d 898 (La. 1968) (vesidential bomb
shelter) ; In re¢ Town of Hempstead, Inc.,
ete.,, 58 Mise. 2d 171, 294 N.Y.S.2d 911
(1968) (bank building); and In re West
Ave., N.Y. City, 27 A.D.2d 539, 275 N.Y.S.
2d 119 (1966) (bakery).

49 Properties held not special purpose or
specialty include: Huron v. Jelgerhuis, 77
S.D. 600, 97 N.W.2d 314 (1959) (laundro-
mat); River Park Distriet v. Brand, 327
T1l. 294, 158 N.E. 687 (1927) (private pic-
nic grove and amusement park) ; and State
Highway Department v. Noble, 114 Ga.
App. 3,150 S.E.2d 174 (1966) (pond with
rights to fish and water stock).

50 As to owner’s anticipated use, see:
Jeffery v. Osborne, 145 Misc. 351, 29 N.W.
931 (1911); Producer’s Wood Preserving
Co. v. Comm’rs of Sewerage, 227 Ky. 159,
12 S.W.2d 292 (1928); State v. Dunelick,
Ine., 77 Idaho 45, 286 P.2d 1112 (1955),
and St. Louis v. Paramount Manufacturing
Co., 272 Mo. 80, 197 S.W. 107 (1943).

51 Seott v. State, 230 Ark. 766, 326 S.W.
2d 812 (1959) ; State v. Wilson, 103 Ariz.
194, 438 P.2d 760 (1968); cf. State v.
Wemrack Ovehards, Tne., 95 N.J, Sup. 25,
229 A.2d 804 (1967); Syracuse University
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The burden of proving the elements necessary to constitute a special
purpose property or other elements affecting value is a matter of local
law. In some jurisdictions, the burden is on the owner.”* It may be on
the condemmnor.” Elsewhere, the court may conclude that the only issue
is establishment of value and the burden of doing so lies on neither
party.™ Also, local law may impose the burden of proving the value of
the taking on one party and the damaging on the other party.”

If the requirements of a speecial purpose property or ‘“specialty’’ are
too restrictive, valuation might be confined to the market data approach
where there is no sales data, conceivably leading to the situation of the
condemnor claiming that the property has no value because there are
no sales.”® Restrictive definitions generally work to the condemnor’s
advantage but can work to the owner’s where valuation of such proper-
ties is confined to the cost approach.”

THE MEASURE OF COMPENSATION

In any condemmation the property involved must be valued first by
the witnesses and then by the trier of the facts based on the admissible

evidence submitted.®®

The ‘‘just compensation’’ to which such owner is entitled has been held
to be the value of the property at the time it is acquired pursuant to an
exereise of the sovereign power. It has been held to be equivalent to the
full value of the property. All elements of value which are inherent in
the property merit consideration in the valuation process. Every ele-
ment which affects the value and which would influence a prudent

purchaser should be considered.

““Value’’ is not an exact term and is susceptible of different meanings

under different cirenmstances.”

Justice Frankfurter

in Kimball

Laundry Co. v. United States * considers ‘“value’’ as follows:

v. State, 7 Misc. 2d 349, 166 N.Y.S.2d 402
(1957) ; see Reynolds and Waldron, His-
torical Stgnificance . . . How much 1is it
worth?, 37 ApprAIsAL J. 401 (July 1969).

525 Nichols, EmiNgNT DomaAIlN, § 18.5;
Lebanon and Nashville Turnpike Co. v.
Creveling, 159 Tenn. 147, 17 S.W.2d 22,
65 A.L.R. 440 (1929) ; Davenport v. Frank-
lin County, 277 Mass. 89, 177 N.E. 858
(1931); Newton Girl Scout Council v.
Massachusetts Turnpike Authority, 355
Mass. 189, 138 N.E.2d 769 (1956) ; United
States v. Brooklyn Union Gas Co., 168 ¥.2d
391 (2d Cir. 1948).

%8 Nichols, EminenT Domain, §18.5;
Chicago v. George F. Harding Collection,
70 Tl App. 2d 254, 217 N.E2d 381
(1965).

5¢ Martin v. City of Columbus, 101 Ohio

St. 1, 127 N.E. 411 (1920); State v.
Amunsis, 61 Wash. 2d 160, 377 P.2d 462
(1963).

555 Nichols, EMINENT DomaArn, § 18.5,

56 See United States v. Board of Edue.
of Mineral County, 2563 F.2d 760 (4th Cir.
1958).

57 In re Polo Grounds Area Projeect, 26
A.D.24 377, 274 N.Y.S.2d 805, modified,
20 N.Y.S.2d 618, 233 N.E.2d 113 (1967) ;
In re West Ave., N.Y. City, 27 A.D.2d 539,
275 N.Y.S.2d 119 (1966) ; New Rochelle v.
Sound Operating Corp., 30 A.D.2d 861, 293
N.Y.S.2d 129 (1968).

584 Nichols, EminenT Doman, §12.1;
see 1 Orgel, VALuATION UNDER EMINENT
Domaiw, § 11.

594 Nichols, EMINENT DomaIn, §12.1;
1 Bonbright, Concepts of Valuation, THE
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As Mr. Justice Brandeis observed, ¢‘ Value is a word of many meanings.”’
Missouri ex rel. Southwestern Bell Telph. Co. v. Public Serv. Commission,
262 U.S. 276, 310, 67 L. Ed. 981, 995, 43 S. Ct. 544, 31 A.L.R. 807. For
purposes of the compensation due under the Fifth Amendment, of
course, only that ‘‘value’’ need be considered which is attached to
“‘property,’” but that only approaches by one step the problem of defini-
tion. The value of property springs from subjective needs and attitudes;
its value to the owner may therefore differ widely from its value to the

taker.

In the usual case, market value has been accepted as the measure of
compensation.®* United States v. Miller ** stated:

In an effort, however, to find some practical standard, the courts have
early adopted, and have retained the concept of market value.

One definition of market valueis:®

By fair market value is meant the amount of money which a purchaser
willing but not obliged to buy the property would pay to an owner will-
ing but not obliged to sell it, taking into consideration all uses to which
the land was adapted and might in reason be applied.

The term may contain such modifiers as ‘‘fair’’ and ‘‘cash.”’ ®* The
term used is not as important as the requirements contained in its
definition. Market value 1s not an end in itself but a means of reaching
just compensation.”® Is the standard of market value adequate to pro-
vide the owner of a special purpose property his just compensation? Are
the factual data available when dealing with such properties probative

of market value?

The use of the term, as well as its definition, has been subjected to
criticism.®® Inherent in all definitions of market value is the aspect of

VarLvatrion or Proprrty, pt. 1 (MeGraw-
Hill 1937) ; APPRAISAL TERMINOLOGY AND
HANDBOOK, supra note 41, contains 40
definitions of value.

60 Kimball Laundry Co. v. United States,
338 U.S. 1, 93 L.Ed. 1765, 69 Sup. Ct.
1434, 7 A.L.R. 1280 (1948).

614 Nichols, EminenT DomaIN, §12.2;
1 Orgel, VaLvaTion UNpER EMINENT Do-
MAIN, § 17.

62317 U.S. 369, 87 L.Ed. 369, 63 Sup.
Ct. 276, 147 A.LLR. 55 (1943).

63 Diocese of Buffalo v. State, 43 Mise.
2d 337, 250 N.Y.S.2d 961 (1964); 4
Nichols, EMinenT Domaln, § 12.1; 1 Orgel,
VaLvaTioNn UnxpEr EMINENT DomAIn, § 20,

64 4 Nichols, EminenT Domarn, §12.1;
1 Orgel, VALUATION UNDER EMINENT Do-
MAIN, § 17; see United States v. Miller, 317

U.S. 369, 87 L.Ed. 369, 63 Sup. Ct. 276,
147 A.L.R. 55 (1943).

65 United States v. Cors, 337 U.S. 325,
93 L.Ed. 1392, 69 Sup. Ct. 1086 (1949).
1 Nichols, EminenT Domamn, §12.2; 1
Orgel, VaLvaTion Uxper EmiNext Do-
MAIN, § 18; see supra note 9.

61 Orgel, VaLuaTion UNDER EMINENT
Domaix, §§ 17, 37; BonBrIGHT, ch. 3, supra
note 59; Allard, Is Market Value Just
Compensation?, 3 ArrrRAISAL J. 356 (July
1967) ; Ratelift, Capitalized Income is Not
Market Value, 36 AprrAsan J. 33 (Jan.
1968) ; Babeock, APPRAISAL PRINOIPLES
AND Procepures (Richard D. Trwin, Inec.
(1968) ; Kaltenbach, Just CoMPENSATION
12 (Feb. 1966) ; Proxel, No Sale Without
Purchase, Tule ReAL Esrars Appratsir 51
(Jan.-Feb. 1970).
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a sales price, agreed upon by the seller and the buyer in view of factors
in the market. In dealing with an unusual property, the court is con-
fronted with the fact that there are no sales and no market. In such a
situation, the use of hypothetical buyer-seller definitions is not realistic
and can fail to provide the owner with his ‘‘perfect equivalent in
money.””

Orgel ® states:

But property that is not frequently bought and sold is typically prop-
erty that is specially adapted to the uses to which it is devoted so that
its value to the owner is likely to be much greater than its probable sale
price to some other purchaser.

Some cascs recognize that ‘““market value’’ does not make the owner
whole, but state, apparently because of the court’s feeling for the need
of a yardstick to be applied in all cases, that market value nevertheless
constitutes just compensation. In United States v. Petty Motor Com-
pany,® for example, the court said:

But it has come to be recognized that just compensation is the value of
the interest taken. This is not the value to the owner for his particular
purposes or to the condemnor for some special use, but a so-called
““market value.”’ Tt is recognized that an owner often receives less than
the value of the property to him but experience has shown that the
rule is reasonably satisfactory.

The impact of the absence of sales when applying the market value
measure can be softened by an appropriate jury instruction. In Newton
Girl Scout Council v. Massachusetts Turnpike Authority, the court
said:

The judge should have made it plain that, in a case like this of a prop-
erty primarily adapled for a specialized use and of a type not fre-
quently bought or sold as such, the damages caused by the taking were
not to be measured solely by the effect of the taking on the value of the
property for ordinary real estate development; and that the value of
the property for every reasonable present and potential use of the prop-
erty was to be earefully considered, including the use of the property
for the special purpose for which it had been constructed and was being
employed by the Girl Seouts,

In addition to the convenience of having a single rule for everything,
reasoning in favor of the application of the market value measure to
special purpose properties may state that market value always assumes
a ‘“‘hypothetical’’ situation that may in reason be applied to any prop-

67 Some statutes require the application
of market value in every condemnation; see
note 25, supra.

681 Orgel, Varvarion UnNDER EMINENT
Domarn, § 38; see cases refusing to apply
market value in seetion on “Market Value
Not Applied.”

69327 U.S. 372, 90 L.Ed. 729, 66 Sup.
Ct. 596 (1946); see Dolan, supra note 7.

70 355 Mass. 189, 138 N.E.2d 769 (1956).
But see Chicago v. Harrison-Halsted Build-
ing Corp., 11 TIl. 2d 431, 143 N.E.2d 40
(1957).
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erty.” In Amoskeag-Lawrence Mills, Inc. v. State,”” the court discussed
this matter as follows:

Tt is urged that modern textbook writers supported by some authorities
state that in cases where property is unique and seldom bought and sold
and market value is impossible of ascertainment by the usual orthodox
test, market value is not the measure of compensation. Regardless of
whether the property is unique in character and market value difficult
of aseertainment, it is generally based upon a hypothetical situation and
it is never required that there should in fact have been a person able
and willing to buy.”®

In San Diego Land and Town Co. v. Neale,™ the court concluded :

The problem, then, is to ascertain what is the market value. Now,
where there is an actual demand and current rate of price there can be
but little difficulty. But in many instances (as in the case before us)
there is no actual demand or current rate of price—either because there
have been no sales of similar property, or because the particular piece
is the only thing of its kind in the neighborhood, and no one has been
able to use it for the purposes for which it is suitable, and for which it
may be highly profitable to use it. In such case it has been sometimes
said that the property has no market value, in the strict sense of the
term. Rawlway Co. v. Railroad Co., 112 111. 607 ; Ratlway Co. v. Railroad
Co., 100 I1l. 33; Railroad Co. v. Chapman, 16 Pac. Rep. 695, 696. And
in one sense this is true. But it is certain that a corporation could not
for that reason appropriate it for nothing. From the necessity of the
case the value must be arrived at from the opinions of well-informed
persons, based upon the purposes for which the property is suitable.
This is not taking the ‘‘value in use’’ to the owner as contradistin-
guished from the market value. What is done is merely to take into
consideration the purposes for which the property is suitable as a means
of ascertaining what reasonable purchasers would in all probability be
willing to give for it, which in a general sense may be said to be the
market value, and in such an inquiry it is manifest that the fact that
the property has not previously been used for the purposes in question
is irrelevant.

The determiner of value is asked to assume what the owner of a
similar special purpose property would pay for the subject property.
Dicta in Producers Wood Preserving Co. v. Commissioners of Sewer-
age:

Of course, the market value of a church could not be determined by
saying just what somebody would give for that piece of property, be-
cause the ordinary citizen does not want to own a church, but what
would a congregation that desired a church give for the church. In

"t Commonwealth v. Massachusetts Turn-  State, 101 N.H. 392, 144 A.2d 221 (1958).
pike Authority, 352 Mass. 143, 244 N.E.2d 78 See Dolan, supra note 7.
186 (1966) ; 4 Nichols, EmMineNT DoMAIN, ™78 Cal. 63, 20 P. 371 (1888).
§§ 12.2[2],12.32. 75227 Ky. 159, 12 S.W.2d 292 (1928).
72 Amoskeag-Lawrence Mills, Ine. wv.
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like manner, a college ecampus must have its value determined by what
somebody who wanted a college would give for the property with that
campus.

In the Newton Girl Scout Council case,™ the court said :

It was open to the Girl Scouts (a) to prove the value of the property for
use by a charitable or religious organization or for a school group, and
the extent to which the taking had injured or prevented that use; (b) to
show the extent of the market, if any, for properties adapted for such
use; (e) to establish the general basis on which such properties change
hands when they do change hands, the various elements of value which
are given weight by organizations naturally interested in the acquisition
of such properties, and the methods by which such properties are usually
acquired ;. . .

But such properties do not change hands. A Girl Scout camp, for
example, may take ycars to reach its present form. In large part this
development could be the result of donations of land and improvements
that a similar nonprofit organization could not afford to buy. The same
considerations are applicable to churches, colleges, and similar special
purpose properties. The assumption of a buyer-seller exchange may
not reflect the value of the special purpose property involved. It as-
sumes a give and take on price between buyer and seller that does not
exist and that usually operates to the owner’s detriment in the amount
of compensation he will receive.™

In People v. City of Los Angeles,™ the court stated :

To ask what a private buyer would pay for land which he could hold
only as a public park, incapable of being sold, obviously would be a
meaningless and useless question. It is self-evident as a practical matter
there could be no market for land dedicated to public park use, and,
thus considered, the market value would be nil.

Courts have taken two courses when confronted with the problem of
valuing special purpose properties. The market value measure has
been applied, but because of the lack of conventional evidence the rules
of evidence have been relaxed to allow unconventional proof to establish
market value. Other courts have rejected market value as a measure
in special purpose property cases and have also relaxed rules with
respect to evidence permissible to establish value.

"6 Newton Girl Scout Council v. Massa-
chusetts Turnpike Authority, 355 Mass.
189, 138 N.E.2d 769 (1956).

77 See Idaho-Western Ry. Co. v. Columbia
Conference, ete., 20 Idaho 568, 119 P. 60
(1911) ; and supra note 66.

78220 Cal. App. 345, 33 Cal. Rptr. 797
(Cal. App. 1963). The court then proceeds

to apply market value generally to arrive
at the value of a portion of a public park.
The Tollowing reject market value, stating
that people do not go around buying and
selling churehes: 7n re Simmons, 127 N.Y.S.
940 (Sup. Ct. 1910) and United States v.
Two Acres of Land, ete., 144 F.2d 207
(7th Cir. 1944).
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Market Value Applied

The market value rule has been applied in special purpose cases
although there is neither market nor sales.”™

Regardless of the type of property taken fair market value is still the
standard to be applied which means the value of the property at the time
of the taking, considering among other things the highest and most
profitable use for which it was adapted and needed, or likely to be
needed in the near future.

San Diego Land and Town Co. v. Neale * indicated: ‘‘The consensus
of the best considered cases is that for the purpose in hand the value to
be taken is the market value.’’

The problem presented is how to prove that when the market value
measure is applied to special purpose properties. Although purporting
to apply market value, value to the owner in fact may be injected into
the case by an application of the rule that ‘“all the uses to which the
property is reasonably adapted may be considered.”” See for example
the Newton Girl Scout Council case,® in which the court said:

Although its ‘‘value for any special purpose is not the test . . . it may
be considered, with a view of ascertaining what the property is worth
on the market for any uses for which it would bring the most.”’

It is difficult to sce how much difference will result if onc cannot con-
sider ‘‘value to the owner’’ but can consider the owner’s uses of the
property in arriving at its value.

Cases also state that in determining the market value consideration
may be given to the intrinsic value of the property and its value to the

70 Assembly of God Church of Pawtucket
v. Vallone, 106 N.J. Eq. 85, 150 A.2d 11
(1959) ; Banner Milling Co. v. State, 240
N.Y. 533, 148 N.E. 668, 41 A.L.R. 1019
(1927) ; Board of Park Commissioners of
Wichita v. Fitch, 184 Kan. 508, 337 P.2d
1034 (1959); Central Tll. Light Co. wv.
Porter, 96 I1l. App.2d 338, 239 N.E.2d 298
(1968) (where property held to have as-
certainable market value although its
“only” use was duck-hunting land); Com-
monwealth v. Massachusetts Turnpike Au-
thority, 352 Mass. 143, 244 N.E.2d 186
(1966) ; Gallimore v. State Highway and
Public Works Commission, 241 N.C. 350,
85 S.E.2d 392 (1955); Newton Girl Scout
Council v, Massachusetts Turnpike Author-
ity, 3565 Mass. 189, 138 N.E.2d 769 (1956) ;
People v. City of Los Angeles, 33 Cal Rptr.
797 (Cal, App. 1963) ; St. Agnes Cemetery
v. State, 2 N.Y.S.2d 37, 163 N.Y.S.2d 655,
143 N.E.2d 377, 62 A.L.R.2d 1161 (1957),

(“highest and best use”); 4 Nichols, Emi-
NENT Domain, §12.32; 1 Orgel, VALUA-
TION UNDER EMINENT DOMAIN, § 17; supra
note 29,

80 United States v. Certain Properties,
ete, 306 F.2d 439 (2d Cir. 1962);
Lebanon and Nashville Turnpike Co. v.
Creveling, 169 Tenn. 147, 17 S.W.2d 22,
65 AL.R. 440 (1929); Ranck v. City of
Cedar Rapids, 134 Ta. 563, 111 N.W. 1027
(1907) ; Eisenring v. Kansas Turnpike
Authority, 183 Kan. 774, 332 P.2d 539
(1958) ; In re Ziegler’s Petition, 375 Mich.
20, 97 N.W.2d 748 (1959).

81 355 Mass. 189, 138 N.E.2d 769 (1956).
This case distinguishes other cases in which
the property itself has special capability
and not value peculiar to the owners; see
United States v. South Dakota Game, Fish
and Parks Dept., 329 F.2d 665 (8th Cir.
1964).



486 VALUATION PROBLEMS IN CONDEMNATION

owners for their special purposes.® 27 Am. Jur. 2d, Eminent Doman,
§ 281, states:

Thus, ordinarily, if the land possesses a special value to the owner which
can be measured in money, he has the right to have that value considered
in the estimate of compensation and damages. . . . This is not taking
the ““value in use’’ to the owner as contradistinguished from the market
value. What is done is merely to take into consideration the purposes for
which the property is suitable as a means of ascertaining what reason-
able purchasers would in all probability be willing to give for it, which
in a general sense may be said to be the market value.

A problem considered by some cases is whether the owner’s special
uses or values may add to or increase the market value. Inferentially,
consideration would result in an increase in value. In City of Chicago v.
Harrison-Halsted Building Corp.,* which involved a loft building the
court did not consider special, the court stated that ‘“‘necessities pe-
culiar to the owner could not be considered’’ but market value for the
property’s highest and best use ‘‘including any special capabilities the
property might have’’ could be. The court also stated that it was proper
to consider ‘‘a value the property itself has because of a claimed special
capability and not because of any value peculiar to the owner.”” This
fine-fuzzy line is clarified to some extent in Producers Wood Preserving
Co. v. Commissioners of Sewerage,* where the court said:

[2, 8] The expression ‘‘worth to him’’ and ‘‘value to him’’ in those

opinions were but expressing ‘‘worth to his property’ or ‘‘value to
his property,”” and do not include any sentimental value not found in
actual value under all the facts considered. The owner is entitled to
show every cent of value his property as a whole had before the taking,
and also to show, not only the value of the strip taken, but every lessen-
ing of value to what will be left after the taking that results from the
taking. The owner’s needs of it that are peculiar to him cannot be
considered.

Also, in United States v. Penn-Dizie Cement Corp.,* the court re-
jected a claim that a sand deposit had special use to the owner because
of the propinquity to his plant as ‘‘peculiar value to a particular
owner,”’ but concluded that ‘‘the increase in market value because of
proximity to the plant of the appellee is an element properly to be con-
sidered.”” That an owner would not be given less than market value of
his property where the value for special use could not be ascertained is
indicated in People v. City of Los Angeles.® State Highway Dep’t v.

82 See 1 Orgel, VanvaTion UxpEr Emi-  “Market Value Not Applied.”
NENT DomaiN, §§43-45. In all cases in 8311 Tl. 2d 431, 143 N.E.2d 40 (1957).
which the market value test is not applied, 84227 Ky. 159, 12 S.W.2d 292 (1928).
recognition is made in one way or another 85178 F.2d 195 (6th Cir. 1949).
to the owner’s value. See section on 86 33 Cal. Rptr. 797 (Cal. App. 1963).
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Hollywood Baptist Church states that when the market value differs
from the actual value, the jury may consider the larger value.”

In special purpose property cases, courts, although applying the
market value measure, have made broad statements about the evidence
that will be permitted to establish value. In Newton Girl Scout Council,
Inc. v. Massachusetts Turnpike Authority *® the court states:

To assist the trier of the fact of value to reach a just result when such a
property is taken by eminent domain, it frequently will be necessary to
allow much greater flexibility in the presentation of evidence than would
be necessary in the case of properties having more conventional uses.

Also, in Ranck v. City of Cedar Rapids: *

The fact that the owner is denied the ordinary right to refuse to sell his
property, except at his own price and on his own terms, affords no rea-
son for awarding him more than a just compensation ; but it does afford
good reason why he should be given every opportunity to disclose to
the jury the real character of the property, its location, its surround-
ings, its use, its improvements, if any, and their age, condition, and qual-
ity, its adaptability to any special use or purpose, its productiveness
and rental value, and, in short, everything which affects its salability
and value as between buyers and sellers generally. . . .

It is true that market value and intrinsic value are not necessary
equivalents, but proof of the latter is often competent evidence for con-
sideration in determining the former.

In re Ziegler’s Petition *° indicated that :

. . . Determination of value in condemnation proceedings is not a mat-
ter of formula or artificial rules, but of sound judgment and discretion
based upon a consideration of all the relevant facts in the particular
case.

As indicated later in this paper, specific holdings allow use of the
cost approach,” the income approach, including a consideration of
profits,” and other matters of evidence *® in establishing the market
value of special purpose properties where such evidence would not
otherwise be allowed.

Market Value Not Applied

As previously indicated, application of the market value measure to
special purpose properties has been subjected to criticism. Defining
just compensation in terms of market price where there is neither
market nor price for the property can be detrimental to the owner.”

87 State Highway Department v. Holly- %t See section on “The Cost Approach.”
wood Baptist Chureh, 112 Ga. App. 857, 92 See section on “The Income Ap-
146 S.E.2d 570 (1965). proach.”

88 356 Mass. 189, 138 N.E.2d 769 (1956). 9% See introductory statements and see-

89134 La. 563, 111 N.W. 1027 (1907). tion on “Substitution.”
90 375 Mich. 20, 97 N.W.2d 748 (1959). 9 See dissent, Chicago v. Farwell, 286
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Recognizing that, in regard to special purpose properties, some market
value cannot be found or does not result in the owner’s receiving his
constitutional equivalent in value, courts have held that market value is
not applicable.”® In Sanitary District of Chicago v. Pittsburgh, Ft. W.
and C. Ry. Co.,*® the court stated :

‘Where lands proposed to be taken have a market value, such value is the
standard of just compensation because it will give to the owner all he is
entitled to under the law. But that method of valuation cannot be ap-
plied to property which has no market value. The Constitution and the
law require that the owner of property shall receive such compensation
that he will be as well off after the taking as he was before. To do that
it is necessary to determine what the property is worth to the owner, and
unless he receives what it is worth to him he does not receive just com-
pensation. It is a matter of common knowledge that such property as
this and devoted to such a use is not bought and sold in the market or
subject to sale in that way, and that such property has no market value
in a legal sense. The property being devoted to a spccial and particu-
lar use, the general market value of other property was not a criterion
for ascertaining compensation, although it might throw some light on
the actual value.

Whether the property has market value is generally a question of
faet.

If the market value standard is rejected, what is the measure? A
number of phrases are applied, the most common being ‘‘value to the
owner.”” ® As indicated by Orgel," all phrases are directed to values
peculiar to the owner:

All of them suggest that the peculiar value of the property to the owner
is a significant fact for consideration: all of them are llkewise used
without any intent Lo idenlify the value of the property to the owner

Tl 415, 121 N.E. 795 (1919); 1 Orgel,
Varvarion UnpEr EMINENT Domarn, § 37,
et seq.

9% Wichita v. Unified School District No.
259, 201 Kan. 110, 439 P.2d 162 (1968);
County of Cook v. City of Chicago, 84 TIl.
App. 24 301, 228 N.E.2d 183 (1967);
Graceland Park Cemetery Ass'n v. City of
Omaha, 173 Neb. 608, 114 N.W.2d 29
(1962) ; Tdaho-Western Ry. Co. v. Colum-
bia Conference, etc., 20 Idaho 568, 119 P.
60 (1911); Onondaga County Water Au-
thority v. N.Y.W.8. Corp., 283 A.D. 655,
139 N.Y.8.2d 755 (1955) ; Southern Ry. Co.
v. Memphis, 123 Tenn. 267, 148 S.W. 661,
41 L.R.A. 828, Ann. Cas. 1913 E. 153
(1912) ; State v. Waco Independent School
District, 367 S.W.2d 263 (Tex. 1963);
State ex rel. State Highway Comm. v.

Mount Moriah Cemetery Ass’m, 438 S.W.
2d 470 (Mo. 1968) ; State Highway Depart-
ment v. Augusta Distriet of N. Georgia
Conference of Methodist Churches, 115 Ga.
App. 162, 1564 SE.2d 29 (1967); State
Highway Department v. Hollywood Bap-
tist Church, 112 Ga. App. 857, 146 S.E.2d
570 (1965) ; United States v. Certain Land
in Borough of Brooklyn, 346 F.2d 690 (2d
Cir. 1965); 1 Orgel, VaLuarion UNDER
EminenT DoMAIN, §§ 38 et seq.

96 216 111. 575, 75 N.E. 248 (1905).

97 Chicago v. Farwell, 286 Ill. 415, 121
N.E. 795 (1919); 1 Orgel, VALUATION
UnpeErR EMINENT DoMAIN, § 38.

981 Orgel, VaLvaTioN UNDER EMINENT
Domain, §§ 19, 38-39; 4 Nichols, EMINENT
Domaln, § 12.22.

99.14.
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with the adverse value of all of the injuries which he may have sustained
by virtue of the taking.

Assuring compensation to the owner is accomplished by the same de-
vices used in applying the market data rule: use of appraisal methods
other than the market data approach; more liberality in the evidence
that is allowed; and, to a limited extent, the application of the special
technique of ‘“substitution.”

The cases stating that market value is not the measure of compensa-
tion contain statements that liberality regarding proof to establish the
value of the property will be permitted.”® The Onondaga case indicates
that where market value is not applicable other tests will be applied and
“‘what we use is largely a matter of judgment of cirecumstance.”’ *** Ref-
erence is also made to a consideration of all uses to which the property
can be applied. This, of course, includes the owner’s use.'” Most perti-
nent cases make reference in one form or another to a consideration of
the peculiar value the property may have to the owner.”*

Where property, by reason of being applied to a particular use, is of
particular value to the owner, that value is to be ascertained and allowed
as compensation.

Reference is also made to putting the owner back in as good financial
condition as he was before.' This may take the form of providing the
owner with the cost of a substitute.’®® Not all values to the owner are
compensable, however.**°

There is some tendency to depart from the market value rule in cases
involving other than special purpose properties. In Housing Authority
of the City of Atlanta v. Troncalli,*" the court found that a tune-up and
brake shop was unique because of its location, and the measure of pecuni-
ary loss to the owner was applied. Housing Authority v. Savannah Iron
Works, Inc.,**® allowing moving costs to a lessee, and Bowers v. Fulton
County," another Georgia case, allowing business loss to the owner of a

100 §¢e United States v. Two Acres of
Land, ete., 144 F.2d 207 (7th Cir. 1944).

101 Onondaga County Water Authority
v. NNY.W.8. Corp., 283 A.D. 655, 139
N.Y.S.2d 755 (1955)

102 Banner Milling Co. v. State, 240 N.Y.
533, 148 N.E. 668, 41 A.L.R. 1019 (1927);
Elbert County v. Brown, 16 Ga. App. 834
S.E. 651 (1915).

103 Sanitary Distriet of Chicago v. Pitts-
burgh F.W. & C. Ry. Co., 216 Ill. 575, 75
N.E. 248 (1905) ; Montgomery County v.
Schuylkill Bridge Co., 110 Pa. 54, 70 A.
407 (1885) ; Southern Ry. Co. v. Memphis,
123 Tenn. 267, 148 S.W. 661, 41 L.R.A.
828, Ann. Cas. 1913 E. 153 (1912) ; State

Highway Department v. Hollywood Bap-
tist Church, 112 Ga, App. 857, 146 S.E.2d
570 (1965) (“actual value).

10t Chicago v. George F. Harding Collec-
tion, 70 Tll. App. 2d 254, 217 N.E.2d 381
(1965).

105 See section on “Substitution.”

106 See section on ‘“Market Value Ap-
plied.”

107111 Ga. App. 515, 142 S.E.2d 93
(1965).

0891 Ga. App. 881, 87 S.E.2d 671
(1955).

109221 Ga. 731, 146 S.E.2d 884 (1966).
See also State Roads Department v, Bram-
lett, 179 S.E.2d 137 (Fla. 1965), which
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bookkeeping and tax service, both recognized values peculiar to the
owners. In City of Gainsville v. Chambers,*** another Georgia case,
involving a duplex and a single-family house constructed mainly by the
owner’s labor, the court held the evidence insufficient to show that the
property had a pecuniary value to the owner exclusively; and consider-
ing the holding of T'roncalli, the court said:

We reject it as being too generally exclusive of almost all real property.
Moreover, this case is distinguishable from Tronecalli on the facts in-
volved.

Partial Taking

‘When dealing with a partial taking from a special purpose property,
except where the doctrine of substitution is applied, the difference be-
tween the values (however denominated) of the property before the
taking and after the taking usually is the measure of compensation. This
will reflect damages to the remaining property as well as to the valuc of
the part taken.'* KExpressions of this rule vary locally, some courts
valuing the taking and then applying the before and after evaluation of
the remainder.” The use to which the remainder is adaptable may be
changed from a special purpose to general purposes as a result of the
taking. In this situation, value to the owner or similar measure or
relaxation of rules of evidence may be used to determine the before
value for the special use, and market value may be used in the usual
sense to arrive at the value of the remainder after the taking."* A claim
that a school or church has lost all utility for its special use (hence its
value for such) because of proximity to a railroad or highway is an
example of this."** In such a case, improvements may lose their special
value as a result of the taking, resulting in their after value being only
for scrap or salvage. San Pedro L.A. and S.L. Ry. Co. v. Board of
Education *** indicated that for such a change in use to be established,
substantial proof of impossibility of conducting the school and efforts
of the owner to overcome the effects of the taking must be shown:

turned on particular statute involved. On
treating business as “property,” see In re
Ziegler’s Petition, 375 Mich. 20, 97 N.W.
2d 748 (1959), and Priola v. City of Dallas,
234 S.W.2d 1014 (Tex. Civ. App. 1950).

110718 Ga. App. 25, 162 S.E.2d 469
(1968).

11 Cemeterio Buxedo v. People of Puerto
Rico, 196 F.2d 177 (1st Cir. 1952) ; Forest
Lawn Lot Owners Association v. State, 248
S.W.2d 793 (1952), rev’d on other grounds
254 S.W.2d 87 (Tex. 1953); Laureldale
Cemetery Co. v. Reading, 303 Pa. 315, 154
A. 372 (1931). Inclusion of the values,
before and after, of the entire property has

been held not necessary where there is no
claim of damages to the remainder. Galli-
more v. State Highway and Public Works
Commission, 241 N.C. 350, 85 S.E.2d 392
(1955) ; 4 Nichols, EmINENT DOMAIN,
§ 14.23.

112 4 Nichols, EMINENT DoMAIN, § 14.23.

113 See section on “Market Value Not
Applied.”

114 Board of Education v. Kanawha and
M.R. Co., 44 W.Va. 71, 29 S.E. 503 (1897).

115 32 Utah 305, 96 P. 275 (1967); State
Highway Dep’t v. Augusta Dist. of N. Ga.
Conference of Methodist Churches, 115 Ga.
App. 154 S.E.2d (1967).
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To authorize a finding that the property is wholly destroyed for school
purposes, the evidence must make it appear that it is impractical to con-
tinue the school by reason of the construction and operation of the rail-
road. By this is not meant that it must be shown to be utterly impossible
to conduct a school, but what is meant is that it must appear that, after
reasonable effort and diligence upon the part of the board of education
and the teachers to avoid the physical dangers and to overcome the inter-
ference from the operation of the trains, it is no longer practical to
conduct the school. So long as these things may be overcome by reason-
able effort, the efficiency and safety of the school is only impaired, and
not wholly destroyed. Until that destruction is shown, appellant cannot
legally be required to pay for the full value of the property, but can be
required only to make good the damages caused by its interference of
the conduct of the school.

This case also indicated that in determining whether or not there was
a full loss in value of the school building, abandonment of such use by
the school board could not be considered.

Proximity damages to the property due to the interference with the
owner’s use and enjoyment caused by the condemnor’s use may be
claimed.*® That the damages are to the owner’s special use is no
grounds for denying them. In Idaho-Western Ry. Co. v. Columbia,
Conference, Etc.,''" the court said :

A may be using his property for a purpose that would in no manner he
disturbed or damaged by reason of the construction and operation of a
railroad along and over a portion of such property, while B may be
using his property for a purpose which would be partially or wholly de-
stroyed by reason of the construction and operation of a railroad along
and over a part of such land. So the question of the use to which the
property is to be applied, the nature of the improvement, and the man-
ner in which the improvement is to be made and the use carried on
becomes important.

In Durham N.R. Co. v. Trustees of Bullock Church,® the property of
the church was held to be damaged because, to prevent trains from
frightening horses, it became necessary to erect stalls and screening;
in addition, the congregation would be disturbed and distracted. In con-
cluding that such items were not incidental to the personal enjoyment of
the owners but related to the value of the property, the court said:

Injury to such property in a respect that impairs its usefulness for
the purpose to which it is devoted, constitutes an element of damage,

116 Newton Girl Scout Council v. Massa-
chusetts Turnpike Authority, 355 Mass. 189,
138 N.E.2d 769 (1956) ; sce State Highway
Dept. v. Augusta Dist. of N. Ga. Confer-
ence of Methodist Churches, 115 Ga. App.
162, 154 S.E.2d 29 (1967) ; First Parish in
Woodburn v. County of Middlesex, 73 Mass.

106 (1856); see State Highway Depart-
ment v. Hollywood Baptist Church, 112
Ga. App. 857, 146 S.E.2d 570 (1965), in-
dicating that such factors must be continu-
ous and permanent incidents of the im-
provement.

11720 Idaho 568,119 P. 60 (1911).

118104 N.C. 525, 108 P.2d 761 (1890).
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recoverable when such injury is the direct cause of the acts complained
of, or when it flows directly from the act or consequence.

Costs of curing defects caused by the taking may affect the after
value. The costs of reconstructing holes and screening on golf courses
are examples.”® Reconstructing entry ways, replacing shrubs, ete.,
have been allowed in a partial taking of a cemetery.'*

A reduction in area may cause damage to the remaining property.'*
A remedy may be available by application of the principle of substitu-
tion or, to a more limited extent, by a cost to cure.”” The taking of an
area that was withheld in anticipation of expansion of a plant (the
plant was originally constructed in anticipation of this expansion), has
been held to constitute a damage to the remaining property and not a
damage to the business conducted upon it.*® A distinetion has been
drawn between ‘“fully projected but only partially executed plans’’ and
“wholly unexecnted plans,”’ damages to the latter not being compen-
sable.'**

Not all damages that may result in inconvenience to the owner are
compensable. The damages must be real and affect the value of the
property.* Subjective damages, such as those based on sentiment,
have been denied.” Also denied has been ‘‘. . . The anticipated an-
noyance of worshipers in the meeting-house, by noisy and dissolute

119 Albany Country Club v. State, 19
A.D. 2d 199, 241 N.Y.S.2d 604 (1963);
Knollwood Real Estate Co. v. State, 33
Mise. 2d 428, 227 N.Y.S.2d 112 (1961) ; Re
Brantford Golf and Country Club and Lake
Erie and N.R.W. Co., 32 Ont. L. Rep. 141
(1914).

120 Mount Hope Cemetery Association v.
State, 11 A.D.2d 303, 203 N.Y.S.2d 415;
aff’d 12 A.D.2d 705, 208 N.Y.S.2d 737
(1960) ; see State ex rel. State Highway
Commission v. Barbeau, 397 S.W.2d 561
(Mo. 1965); State v. Lincoln Memory
Gardens, Inc., 242 Ind. 2d 206, 177 N.E.2d
655 (1961) ; State v. Assembly of God, 230
Ore. 67, 368 P.2d 937 (1962).

121 Sypra note 50.

122 See section on “Substitution.” On
cost to cure, see supra notes 119 and 120;
First National Stores, Ine. v. Town Plan
and Zoning Commission, 26 Conn. Super.
302, 222 A.2d 229 (1966); Pa. STAT. ANN.
26, §1-705(2) (v) allows consideration of
“The cost of adjustments and alterations to
any remaining property made necessary or
reasonably required by the condemnation.”

128 8t. Louis v. Paramount Shoe Mfg.
Co., 237 Mo. App. 200, 168 S.W.2d 149

(1943) ; Edgcomb Steel of New England v.
State, 100 N.H. 480, 131 A.2d 70 (1957);
Jefferv v. Osborne, 145 Mise. 351, 29 N.W.
931 (1911) ; Johnson County Broadcasting
Corp. v. Towa State Highway Commission,
256 Towa 251, 130 N.W.2d 707 (1964);
State v. Assembly of God, 230 Ore. 67, 368
P.2d 937 (1962).

124 Producer’s Wood Preserving Co. v.
Commissioners of Sewerage, 227 Ky. 159,
12 S.W.2d 292 (1928); sece Wis. STaT.
Axn. (W.S.A) §3219(5) allowing: “Ex-
penses incurred for plans and specifications
specifically designed for the property taken
and which are of no value elsewhere hecause
of the taking.”

125 See 4 Nichols, EMINENT DomMAIN,
§ 141, et seq.

126 Syracuse University v. State, 7 Mise.
2d 349, 166 N.Y.S.2d 402 (1957), holding
esthetic, sentimental, and historical aspects
not compensable; State v. Wemrock Or-
chards, Inc., 95 N.J. Sup. 25, 229 A.2d 804
(1967), Contra on historical, State v.
Wilson, 103 Ariz. 194, 438 P.2d 760 (1968),
and Scott v. State, 230 Ark. 766, 326 S.W.
2d 812 (1959).
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persons riding for pleasure, . . . .”’ The court also stated that damages
cannot be assumed from unlawful acts of travelers.”” A claim of dam-
age caused by heavy traffic changing ‘‘the quietude and tranquility of
the cemetery’’ has been denied as speculative and theoretical.”® As pre-

viously indicated, the line is not clear between the owner’s values that
are compensable and those ‘‘peculiar’’ values that are not compensable.

EVIDENCE

This section does not pretend to be a review of the rules of evidence
peculiar to eminent domain proceedings. It is concerned with such
rules of evidence as are discussed in the cases that involve special pur-
pose properties or that might otherwise have particular applicability
to such properties.

‘Where conventional proof is absent, as in the special property situa-
tion, other evidence must be permitted. Broad language indicates that
resort should be had to any and all facts.”*® A church case **° stated:

Consideration must be given to the elements actually involved and
resort to any available to prove value, such as the use made of the
property and the right to use it.

In Ranck v. City of Cedar Rapids,” involving a livery stable and
“‘undertaking rooms,’’ the court said:

. . . The true rules seems to permit the proof of all the varied elements
of value; that is, all facts which the owner would properly naturally
press upon the attention of a buyer to whom he is negotiating a sale and
all other facts which would naturally influence a person of ordinary
prudence to purchase.

Counsel will argue that the proof, as a matter of law, should be con-
fined to the particular method of valuation most advantageous to his
client. As a result an erroneous method can become law, not merely an
appraisal technique, which can bind future valuations. Instead of rules
of proof being enlarged, they become restricted. Caution should there-
fore be used to prevent restricting the types of proof that will be al-
lowed in special purpose cases.

Relaxation of rules of proof may take the form of either a modifica-

127 First Parish in Woodburn v. County
of Middlesex, 73 Mass. 106 (1856); Pro-
ducer’s Wood Preserving Co. v. Comm’rs
of Sewerage, 227 Ky, 159, 12 S.W.2d 293
(1928).

128 Mount Hope Cemetery Association v.
State, 11 A.D.2d 303, 203 N.Y.S.2d 415
afffd 12 A.D.2d 705, 208 N.Y.S.2d 737
(1960).

129 Gallimore v. State Highway and
Public Works Commission, 241 N.C. 350,
85 S.E.2d 392 (1955); Idaho-Western Ry.

Co. v. Columbia Conference, ete., 20 Idaho
568, 119 P. 60 (1911); Massachusetts v.
New Haven Development Co., 146 Conn.
421, 151 A.2d 693 (1959); Newton Girl
Scout Council v. Massachusetts Turnpike
Authority, 3565 Mass. 189, 138 N.E.2d 769
(1956) ; In re Hule, 2 N.Y.S.2d 168, 157
N.Y.S.2d 957, 139 N.E.2d 140 (1956).
130 United States v. Two Acres of Land,
ete., 144 F.2d 207 (7th Cir. 1944).
131134 La. 563, 111 N.W. 1027 (1907).
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tion of the market value measure of compensation *** or allowance of
evidence based on appraisal methods other than the market data ap-
proach. The latter oceurs when dealing with special purpose properties,
whether the market value measure or another measure is used.

The usual modification with respeet to methods of valnation is to
permit use of the cost and income approaches in valuing such proper-
ties. Market value, ‘‘value to the owner,”’ or similar measure will be
found in a consideration of the value of the land and the costs of the
improvements, or a consideration of the income the owner derives from
his property. One modification that is ‘‘special’’ to special purpose
properties is the use of “‘substitution’ or the ‘‘substitute property
doctrine.”” This is an aspect of the cost approach because it is essen-
tially concerned with the costs of a functionally equivalent substitute for
the property taken.® As generally applied, it means the cost new of
an undepreciated replacement facility.

Subject to local law concerning the facts that may or may not have
to be established before the market value approach can be departed
from, appraisal techniques should be treated as matters of fact, not
law. In State ex rel. O.W.W.S. Co. v. Hoquiam,'** where the condemnor
was attempting to have the proof confined to a particular method of
depreciation, the court concluded that the various methods were not
rules of law and quoted from City of Baxter Springs v. Bilger’s Es-
tate *** as follows:

The court may be convinced that the method of one engineer is the best
and may follow it, but the court is not justified in doing so until it has
carefully considered the evidence presented by those using the other
methods. These methods are not rules of law, but are matters of evi-
dence and should be considered by the court as such.

In S%. Agnes Cemetery v. State,* the court said :

In valuing cemetery property, evidence of the value of the burial lots
founded on the net sales prices of similar burial plots shows the pro-
ductiveness and capabilities of the land taken for yielding income as
bearing on value—the present value—of the land itself.

Uses to which the property is adaptable are also considered by the
trier of the facts. In Graceland Park Cemetery Co. v. City of Omaha,**
the issue was whether the land was to be valued as cemetery land or
simply as vacant land. The court concluded that the jury could con-
sider the purposes for which the property was being used and value it on
““its most advantageous and best use.”” The jury’s evaluation based on
use for cemetery lands was not disturbed.

132 See section on “Market Value Not 135710 Kan. 409, 204 P. 678 (1922).
Applied.” 136 2 N.Y.S.2d 37, 163 N.Y.S.2d 655, 143
133 See section on “Substitution.” N.E.2d 377, 62 A.L.R.2d 1161 (1957).

134155 Wash. 678, 286 P. 286, 287 P. 137 Graceland Park Cemetery Ass'n v.
670 (1930). City of Omaha, supra note 79.
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The results reached by the various methods of valuation are not the
measure of compensation but are merely factors to be considered in
arriving at the value of the property.**

No one method is controlling, and consideration is required to be given
all factors which may legitimately affect the determination of value.

The following discussions of the various approaches to value do not
pretend to be a complete analysis of each, but are confined to brief
presentations of matters pertinent to special purpose properties and
considerations given to these approaches in special purpose property
cases.

The Market Data Approach

One factor that makes a property special purpose is the lack of sales
of similar properties. Therefore, little can be said of this approach
when discussing special purpose properties.

One element of comparability generally required to make a sale ad-
missible is that the property sold must be geographically near the sub-
ject property.’® If the rules of admissibility are relaxed when dealing
with special purpose properties, this requirement of geographical
proximity may be one that should be relaxed.

I'he geographical area that a prospective buyer may consider can be
extensive. If the market as a matter of fact is so extensive, sales in such
area would be proper.**°

Real estate syndications and other large investors looking for proper-
ties with a favorable return can look into the possibilities of purchase
of a hotel in New York and Chicago on the same day and the criteria
influencing their decision to purchase at that price they will pay has
nothing to do with the 900 mile distance between them ; and trial courts
have accepted such testimony particularly where there has been no sale
of a hotel or other such property in the particular city where the con-
demnation took place and there were such sales in other cities.

In United States v. American Pumice Co.,*** the court concluded :

There may be cases where quite distant properties can be shown to be
comparable in an economic or market sense, due allowance being made

for variables such as those mentioned by the court.

128 Massachusetts v. New Haven Develop-
ment Co., 146 Conn. 421, 151 A.2d 693
(1959) ; United States v. Certain Interests
in Property, ete., 165 F. Supp. 474 (E.D.
I1l. 1958) ; see United States v. Commodi-
ties Trading Corp., 339 U.S. 121, 94 L.Ed.
707, 70 Sup. Ct. 547 (1949); In re Huie,
2 N.Y.2d 168, 157 N.Y.S.2d 957, 139 N.E.
2d 140 (1956).

139 5 Nichols, EMinenT DomAIN, § 21.31

[1]. This element is frozen in by statute
in some states, CaL, Evioence Cooe § 816
(“located sufficiently near”); Nmv. REv.
SmaT. §340.110 (“in the vieinity”); S.C.
Code 25-120-5 (“in the vieinity”).

140 Hershman, Compensation—Just and
Unjust, Bus. L. 285, 311 (1966).

141404 F.2d 336 (9th Cir. 1968); see
Knollman v. United States, 214 F.2d 106
(6th Cir. 1954).
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In United States v. Benming Housing Corp.,"** involving condemnation
of the leasehold interest in a Wherry housing projeet in Georgia, sales
of similar interests in Louisiana, Virginia, and Massachusetts were con-
sidered. Sales of stock in Wherry projects in San Diego, Louisiana, and
Massachusetts were allowed in the condemmnation of a Wherry lease-
hold in San Diego. The court stated : ***

The evidence is uncontradicted that the market for investment of the
kind here involved is nationwide in scope.

In this case, sales were used ‘‘as a guide to a proper multiplier to be
used in the capitalization of net income. . . .”’ The distinetion between
this use of sales and the conventional use of sales prices was recognized
in Likins Foster Monterey Corp. v. United States,*** which so used
geographically remote sales.

In allowing evidence of the sale of another church in the same
county, the court in Commonwealth v. Oakland United Baptist Church **°
said :

As witnesses pointed out in this case, sales of church property are
scarce. For that very reason, when there is one that is reasonably sus-
ceptible of eomparison, it has high evidentiary value. It is our opinion
that the factual and opinion evidence tendered by the highway depart-
ment’s witnesses indicated a sufficient similarity between the properties
here in question to warrant consideration by the jury, and that the ex-
clusion of it was prejudicial error. The distance alone was not a dis-
qualifying factor.

Sales of golf courses up to 50 miles from the subject property and in
another State were allowed in United States v. 84.4 Acres of Land,
ete.**® The court stated:

In our opinion, the alleged comparable golf course sales were sufficiently
similar and proximate in time to be useful in reflecting the fair market
value of the condemned golf course. Further, we believe that insofar as
proximity of location is concerned, the court should exercise its diseretion
in accordancc with the exigencies of a case, and if land is not of a
character commonly bought and sold, should allow evidence of the sales
of similar land located at some distance from the land taken. As was
stated in Knollman v. United States, 214 F.2d 106, at p. 109 (Sixth Cir,,
1954), ““The proper test of admissibility in such cases is not the political
dividing line, be it township or county.”’

Admissibility of evidence of sales beyond the immediate vicinity of
the subject property rests in the sound discretion of the trial court.**”

142 276 ¥'.2d 248 (5th Cir. 1960). af’d United States v. 84.4 Acres of Land,
142 Winston v. United States, 342 F.2d 348 F.2d 117 (3d Cir. 1965).

715 (9th Cir. 1965). 147 Levin v, State, 13 N.Y.2d 87, 192 N.E.
144 308 F.24 595 (9th Cir. 1962). 9d 155 (1963); 5 Nichols, EmiNext Do-
145 372 S.W.2d 412 (Ky. 1963). MAIN, §21.31[1]. This rule may be sub-

146 224 F. Supp. 1017 (W.D. Pa. 1963); ject to statutory restriction to sales in the
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Comparability should not be lost sight of because of the lack of sales.
A cemetery in another location that sold may be rendered uncompar-
able to the subject property by differences in populations served, com-
petition, zoning, and trends in the immediate area. Prospective buyers
of the type of property involved, for other reasons, might not consider
a market area extensive enough to include both the sale and subject
properties.

In In re Polo Grounds Area Project,*® the court declined to consider
the sale of Ebbetts Field, saying:

We find insurmountable difficulties with these conclusions. Apart from
the size of the plot there is no resemblance between the two fields.

Also in State v. Burnett,*® the court declined to exclude reproduction
costs although there was proof of sales of other country estates with
dissimilar improvements.

Where market value is the measure, admitting evidence of one or
very few sales that are sales of properties put to similar uses but at the
limit of comparability can result in the admitted sales being given undue
weight at the expense of other approaches to value. The jury is looking
for a market price; the sales are the only direct evidence of such. The
jury might conclude, with prompting by argument of counsel, that the
sales are the only or the best evidence of market value Lo the exclusion
of other evidence more truly reflecting the value of the subject
property.*®°

Sales to an agency having the power to condemn have been admitted,
providing the price paid was voluntarily arrived at.*** Most courts ex-
clude such sales.” 1t has been suggested that a more liberal use of
sales to condemnors may ease some of the problems of valuation of
special purpose properties.”™ There are situations, such as sales of
private water companies to municipalities, in which there are often a
number of sales. If there is assurance that the price is fair and volun-
tary, allowing evidence of such a sale, or sales, may offer some factual
basis for resolving a difficult problem.

vicinity of the subject property; see note
139.

148 Tn re Polo Grounds Area Project, 26
A.D2d 377, 274 N.Y.S.2d 805, modified
20 N.Y.S.2d 618, 233 N.E.2d 113 (1967).

14924 N.J. 280, 131 A.2d 765 (1957);
see United States v. American Pumice Co.,
404 F.2d 336 (9th Cir. 1968).

150 See Dissent, Chicago v. Farwell, 286
111. 415,121 N.E. 795 (1919).

151 People v. City of Los Angeles, 33
Cal. Rptr. 797 (Cal. App. 1963); People
ex rel. Dept. of Public Works v. Murata,
161 Cal. App. 2d 369, 326 P.2d 947 (1958).

The holdings of these cases were abrogated
by CAL. EvipENCE CoDE § 822(a).

152 Annot., Nonliability of an employer
in respect of injuries caused by the torts
of an independent contractor, 18 A.L.R.
801, 839, and Admissibility on issue of
value of real property of evidence of sale
price or other real property, 85 A.L.R. 2d
110, 163; 5 Nichols, EMiNentT DOMAIN,
§ 21.33.

158 Bowen, Valuation of Church Ceme-
teries—Historical — Approach, APPRATSAT,
Varuvarion MANUAL 205 American Society
of Appraisers 1964-65).
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The Cost Approach

The cost approach is the most criticized of the three methods of valu-
ing real property.” In the Bemwing Housing Corporation case,” the
court stated:

Thus, it has almost uniformly been held that, absent some special show-
ing, reproduction cost evidence is not admissible in a condemnation pro-
ceeding. This rule stems from a recognition of the fact that reproduc-
tion cost evidence almost invariably tends to inflate valuation. This is
50 because the reproduction cost of a structure sets an absolute ceiling
on the market price of that structure, a ceiling which may not be, and
most frequently is not, even approached in actual market negotiations.
When this inherently inflationary attribute of reproduction cost evi-
dence is considered in the light of the misleading exactitude which such
evidence almost inevitably imparts to a jury unsophisticated in the
niceties of economies, the justification for placing susbtantial safe-
guards upon its admission is apparend.

Nevertheless, in the special property situation it may be the only
method.*®

Properties such as schools, ehurches, transportation terminals, hos-
pitals, however, exist in a limited number because of their specific use
characteristic. In the valuation of property of this type, it is diffieult
to find comparable substitute properties; therefore, the use of the
market data approach is but rarely appropriate. The cost approach is
usually the most effective method to obtain a value indication for
special-purpose properties.

Costs are not the same as value. This is true of original costs *" as
well as reproduction or replacement costs.’*® The value arrived at by
use of the cost approach is merely a factor to be considered and is not
the sole measure of compensation.*®

15¢ Bergeman v. State Roads Comm., 218
Md. 137, 146 A.2d 48 (1958); People v.

(3d Cir. 1946), 172 A.L.R. 232; United
States ex rel. T.V.A. v. Powelson, 319 U.S.

Ocean Shore R.R. Co., 32 Cal. 2d 406, 196
P.2d 570 (1948) ; Sackman, supre note 29;
Keeley, Special Purpose Property Apprais-
ing, 16 RiGET oF WaAY 28 (April 1969);
Rateliff, RESTATEMENT OF APPRAISAL
Tueory (Univ. of Wisconsin 1963) also
published in 32 AppraisaL J. 50 (Jan.
1964) ; 1 Bonbright, THE VALUATION OF
ProPERTY, ch. 9 (McGraw-Hill 1937).

155 United States v. Benning Housing
Corp., 276 F.2d 248 (5th Cir. 1960).

156 Appraisal of Real Estate 28, supra
note 18; see Armstrong, Is the Cost Ap-
proach Necessary?, 31 ArpralsaL J. 71
(Jan. 1963); Keeley, supra note 154; De
Graff, supra note 29.

157 Kintner v. United States, 156 F.2d 5

266, 82 L.Ed. 1390, 63 Sup. Ct. 1047
(1942); 5 Nichols, EMINENT DOMAIN,
§20.1; 2 Orgel, VarvarioN UnNDER EMI-
NENT DomAln, § 209.

158 State v. Red Wing Laundry and Dry
Cleaning Co., 253 Minn. 570, 93 N.W.2d
206 (1958); 2 Orgel, VaruaTioN UNDER
EmimneNnT Domarn, §§188, 189, 210; 5
Nichols, EMIiNENT Domarn, § 20.2[1].

159 United States v. Certain Lands, ete.,
57 F. Supp. 96 (S.D.N.Y. 1944); Joint
Highway Dist. No. 9 v. Ocean Shore R.R.
Co., 128 Cal. App. 743,18 P.2d 413 (1933) ;
Kennebec Water Dist. v. City of Water-
ville, 97 Me. 185, 54 A. 6, 60 L.R.A. 856
(1902); 4 Nichols, EmMINENT DOMAIN,
§12.313.
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In New York State where some cases indicated that classification as a
‘““specialty’’ is necessary before the cost approach can be used,**® it now
appears that such approach is proper in any case if ‘‘other evidence of
value is testified to, such as the capitalization of income and comparable
sale.”” ** Under some New York cases if a property has been classified
as a specialty, valuation must be based solely upon the basis of repro-
duction costs, less depreciation; *** conversely, to be confined solely to
the cost approach, the property must be a specialty. If cost approach
can be used in New York, provided that it is used with other approaches,
there is little reason to attempt to secure a classification as a specialty
except where confining value to the cost approach would result in a
value either substantially higher or substantially lower than would be
indicated by other approaches. This confining of valuation to a single
approach where a specialty is found is extremely artificial.’®® As previ-
ously indicated, cost is not necessarily value, and it is difficult to imagine
a property, other than those owned by the public or nonprofit organiza-
tions, and having no income, where factors other than costs would not
be available and material on the issue of value.

The situation is further confused by other New York cases. City of
Rochester v. Rochester Transit Corporation,'® for example, stated that
the cost approach was not the sole means of evaluating just compensa-
tion in the acquisition of a transportation system, which obviously was
a specialty. Also in the Polo Grounds case, the court noted that ‘‘If
the building though a specialty would not be replaced, reproduction
cost ceases to be a measure of the owner’s loss.”” The court then pro-
ceeded to value on a cost basis even though the facility probably would
not be replaced.

Because of distrust in the method, some courts have laid down condi-
tions that must be established before the reproduction cost method can
be used. Sackman says that the application of the cost approach should
be limited as follows: **

In summary, the rule to be followed is that cost, as evidence of market
value, should be restricted to those cases where :

1. The property involved is unique.

180 I re Lincoln Square Slum Clearance
Project, ete., 15 A.D.2d 153, 222 N.Y.S.2d
786 (1961); In re West Ave. N.Y. City,
27 A.D.2d 539, 275 N.Y.S.2d 119 (1966);
McKeon v, State, 31 A.D.2d 566, 294 N.Y.S.
2d 352 (1968).

161 Buffalo v. Williams Dechert and Sons,
Inc., 57 Mise. 2d 870, 293 N.Y.S.2d 821
(1968) ; see In re Huie, 2 N.Y.2d 168, 157
N.Y.S.2d 957, 139 N.E.2d 140 (1956).

162 In re West Ave. N.Y. City, 27 A.D.2d
539, 275 N.Y.S.2d 119 (1966); New
Rochelle v. Sound Operating Corp., 30

A.D.2d 861, 293 N.Y.S.2d 129 (1968).

163 See  dissent, Rochester v. Sound
Operating Corp., 30 A.D.2d 861,293 N.Y.S.
2d 129 (1968).

164 57 Mise. 2d 645, 293 N.Y.S.2d 475
(1968).

18526 A.D.2d 377, 274 N.Y.S.2d 805,
modfied, 20 N.Y.S.2d 618, 233 N.E.2d
113 (1967).

166 Sackman, supra note 29. As well as
case law, statutes may permit the approach
without foundation; Pa. Srar. Anw, 26,
§ 1-705.
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2. Or, it is a specialty.
3. Or, there is competent proof of an absence of market data.

If a market does in fact exist, market data [are]| the basic or ultimate
test of value. Inclusion of the cost approach in the appraisal is not in
itself erroneous, provided it is used not as the criterion of value but as a
check against the market data and economic approaches.

Requisites to the use of the cost approach are stated in Uwnited States
v. Benmng Housimg Corporation ™™ as follows :

But, as to three other factors governing the admission of reproduction
cost evidence, there is substantial, if not complete, unanimity. These
are: (1) that the interest condemned must be one of complete owner-
ship; (2) that there must be a showing that a substantial reproduction
would be a reasonable business venture; and (3) that a proper allow-
ance be made for depreciation.

Although used in the determination of the Benning case, the first re-
quirement of unity of ownership is infrequently cited.'*®

The second requirement stated in Benning, that reproduction would
be a reasonable venture, was applied in Commonwealth v. Massachu-
setts Turnpike Authority,”® involving an old armory. The court indi-
cated that the reproduction cost method was improper

. . where special purpose structures are very greatly out of date, are
no longer well fitted to their particular use, and would not be produced
by any prudent owner.

Similar is Port Authority Trans-Hudson Corp. v. Hudson & Manhattan
Corp.,'™ where items based on a cost approach were stricken when the
court concluded that there was no reasonable probability of the rail-
roads being reproduced as a commercial venture. In Norman’s Kill
Farm Dairy Co. v. State,”™ the court indicated that replacement of an
identical structure was not necessary, technological developments and
economic trends rendering building of the same structure unlikely.
One aspect of the requirement of replacement is whether the improve-
ment is ‘“proper’’ in view of the highest and best use of the land. At-
tempts occasionally are made to value the land (at higher value) for
uses inconsistent with the continued existence of the improvements.!"

187 276 F.2d 248 (5th Cir. 1960).

168 See In re Blackwell’s Island Bridge
Approach, 198 N.Y. 84, 91 N.E. 278, 41
LR.A. (ns.) 411 (1910); United States v.
Certain Interests in Property, etc., 296
F.2d 264 (4th Cir. 1961) ; United States v.
Tampa Bay Garden Apts., Ine. 294 F.2d
589 (5th Cir. 1961); 2 Orgel, VALUATION
UxpeEr EMINENT Domarn, § 191, Sackman,
supra note 29, at 58.

169 352 Mass. 143, 244 N.E.2d 186 (1966).

17020 N.Y.S.2d 457, 231 N.E.2d 734
(1967) ; 50 Mise. 2d 613, 271 N.Y.S.2d 95;
48 Mise. 2d 485, 265 N.Y.S.2d 925; 43
N.Y.U. L. Rrv. 789. Sce also United States
v. Certain Interests in Property, 296 F.2d
264 (4th Cir. 1961).

17153 Mise. 2d 578, 279 N.Y.S.2d 292
(1967).

172 S¢e Albany Country Club v. State,
19 A.D.2d 199, 241 N.Y.S.2d 604 (1963);
Norman’s Kill Farm Dairy Co. v. State,
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Valuation of the land and the building based on inconsistent uses should
not be allowed.

The cost approach has been described as follows: '™

1. The appraiser estimates the reproduction or replacement cost new of
the property.

2. He then estimates accrued depreciation, and deducts the amount of
this depreciation from the cost new, in order to arrive at the depreciated
value of the improvements.

3. The value of the land is then estimated and added to the depreciated
value of the improvements, to reach an estimate of value by the Cost
Approach.

Original costs are rarely used in the cost approach in condemnation
cases, although they may be if the improvements are fairly new.'"
The usual starting point in valuing improvements by the cost approach
is either ‘‘reproduction costs’’ or ‘‘replacement costs.””* 1In ap-
praisal terminology, ‘‘reproduction cost’’ is defined as the cost of an
identical facility or replica, and ‘‘replacement cost’’ as the cost of a
property having utility equivalent to the property being valued.’® Ob-
viously, the cost of a physical replica could differ substantially from a
structure having the same utility. The courts generally use the term
“reproduction costs’’ but do not recognize the technical distinction be-
tween the two terms.

Courts have required the costs used to be those of an identical strue-
ture; i.e., reproduction costs.” In the case of In re U.S. Commission to
Appraise Washington Market Company Property,'™ the court indicated

that the reproduction cost was ‘‘. .

. what it would cost to reproduce

this building, not one that would take its place.”’
Again, in Kennebec Water District v. City of Waterville,*™

We think the inquiry along the line of reproduction should, however,

53 Misc. 2d 578, 279 N.Y.S.2d 292 (1967);
United States v. Certain Lands, ete., 57
F.Supp. 96 (S.D. N.Y. 1944); see CaAL.
Evipexnce Copk § 820,

173 From REAL ESTATE ENOYCLOPEDIA as
testified in United States v. 84.4 Acres of
Land, 224 F.Supp. 1017 (W.D. Pa. 1963),
aff’d 348 F.2d (3d Cir. 1965).

174 See Assembly of God Church of Paw-
tucket v. Vallone, 106 N.J. Eq. 85, 150
A.2d 11 (1959). Use made of original costs
in rate cases differs from that made in
condemnations; 2 Orgel, VALUATION UNDER
EMiNeNnT DomaiN, §204; BoNBRIGHT,
supra note 59; Bonbright, The Problem
of Judicial Valuation, 27 Corum. L. REv.
493. Evidence of original costs has been
allowed in condemualious : Kennebee Waler
Dist. v. City of Waterville, 97 Me. 185, 54

A. 6, 60 LR.A. 856 (1902); Onondaga
Water Dist. v. N.Y.W.S. Corp., 283 A.D.
655,139 N.Y.S.2d 755 (1955).

175 Both terms are used in Kennebec
Water Dist. v. City of Waterville, 97 Me.
185, 54 A. 6, 60 L.R.A. 856 (1902). See
also Car. EviDENCE Copk § 820; Pa. STaT.
ANN. 26 § 1-705.

176 APPRAISAL TERMINOLOGY AND HAND-
BOOK, supra note 41, at 167; APPRAISAL OF
Rear Estate 184 (4th ed. 1964).

177 McCardle v. Indianapolis Water Co.,
272 U.S. 400, 71 L.Ed. 316, 47 Sup. Ct.
144 (1926); Onondaga County Water
Authority v. N.Y.W.S. Corp., 283 A.D. 655,
139 N.Y.S.2d 755 (1955).

178 295 F. 950 (D.C. Cir. 1924).

170 97 Me. 185, 54 A. 6, 60 L.R.A. 856
(1902).
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be limited to the replacement of the present system by one substantially
like it. To enter upon a comparison of merits of different systems—to
compare Lhis one wilth more modern systems—would be to open a
wide door to speculative inquiry and lead to discussions not germane to
the subject. Tt is this system that is to be appraised, in its present con-
dition and with its present efficiency.

Criticism has been directed against this approach. Orgel *° states:

The procedure of estimating the value of an existing property by refer-
ence to the probable cost of a more desirable substitute is a difficult
one even for the expert, and is subject to a wide margin of error. Yet
it is no more difficult, and is subject to less error, than is the procedure
of estimating the value of an obsolescent structure by starting with its
reproduction cost new and then deducting functional depreciation. Un-
fortunately, the courts are more likely to appreciate the former diffi-
culties than the latter ones, and they are therefore prone to reject the
cost-of-substitute method of appraisal, on the ground that it is too
‘‘speculative’’ while accepting Lhe cost-of-identical-plant method.

Richard Rateliff in his ResTaATEMENT oF APPraISAL THEORY ™! says:

If the structure is obsolete and outdated, no one would, in fact, repro-
duce it, and a replacement would be so unlike original as to defy com-
parison. Under these circumstances, in no sense can cost of reproduction
be equal to value, and adjustments to cost for so-called depreciation are
irrelevant, for a meaningless figure (cost) cannot be made meaningful
by adjustment (depreciation). If the unadjusted figure did not repre-
sent value neither can the adjusted figure represent value.

In an article considering the use of the cost aproach in valuing special
purpose properties, Joseph F. Keely **2 states:

It begins with thc present cost of a replica that in all probability
wouldn’t be built and, looking backwards, says that accrued deprecia-
tion has lessened the value of the property. It begins with an irrational
hypothesis of total costs, equates this with value, and makes deduction
for costs consumed to estimate value left.

Keely argues that the use of replacement cost (functional equivalent)
as a starting point automatically makes allowance for functional and
economic depreciation. He argues that the proper method of appraising
a special purpose property is by starting with the replacement cost,
making an adjustment for future useful life, and deduecting curable
physical and functional depreciation.

There is little case authority approving the use of replacement
cost.™  Commonwealth v. Massachusetts Turnpike Authority*® in-

1801 Orgel, VarvaTion UNbEr EMINEnT N.J.L. 32 (1897), discussed in 1 ORGEL,

Domain, § 198. Varvarion TUnDErR EMINENT DOMAIN,
181 R ATCLIFF, supra note 154, § 198; Norman’s Kill Farm Dairy Co. v.
182 KEELY, supra note 154, State, 53 Mise. 2d 578, 279 N.Y.S.2d 292

183 Sce Butler Rubber Co. v. Newark, 6  (1967); Assembly of God Church of Paw-
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volved an old armory and the court felt that it had residual value only.
After noting the danger present in using reproduction costs not ade-
quately discounted, the court concluded that it was improper to allow
such costs where such structure would not be reproduced by a prudent
buyer. In discussing what could be considered in determining residual
value of the old building, the court said: ‘‘The cost of a suitable strue-
ture may be taken into account by an expert appraiser in forming his
judgment of the old structure’s residual value.’”” The econcurring
opinion recognized that the cost of reproducing the structure was
“‘obviously irrelevant and confusing’’ but felt that under the circum-
stances so were replacement costs.

What costs are properly includable in the reproduction cost figure
of the improvement involved? Orgel ** indicates that the method should
be to ¢“. . . First estimate the cost of materials, then to add the cost of
construction and all necessary overheads.”” The AppraisaL orF REaL
EstaTe **° states that there are two kinds of costs: direct costs, which
includes materials, wages, and salaries, as well as the contractors’
overhead and profits; and indirect costs, which include architect’s fees,
other outside professional services, taxes, insurance, administrative
expense, and interest during the period of construction.

Bommer Milling Co. v. State ™ indicates that costs should include
““the cost rcasonably necessary, expended in bringing the miller factory
into working condition.”” Digcussed in the Banner case arc architeet’s
fees and making and revising plans and compensation paid to engineers
to carry out such plans. Included in the case of In re U.S. Commission
to Appraise Washington Market Company Property,**® were a builder’s
commission of 10 percent, bond costs of 13 percent, and architect’s com-
mission of 6 percent.

Puget Sound and Light Co. v. P.U.D. No. 1**° held that inclusion of a
general contractor’s bond and his profits was proper only when the
general contractor, if employed, would effect corresponding savings to
the owner of material and labor costs. It is unclear what this means or
why this requirement is present. The court in the Puget Sound case did
instruct that general overhead costs and similar charges were to be
considered.

‘Where the cost approach is used, a proper deduction from reproduc-
tion costs generally must be made for depreciation.’ The types of

tucket v. Vallone, 106 N.J. Eq. 85, 150 A.2d
11 (1959); In Chicago v. George F. Hard-

186 ApPRATSAT, OF REAL ESTATE, supra
note 18, at 191.

ing Collection, 70 Ill. App. 2d 254, 217
N.E.2d 381 (1965), the “replacement” pro-
posed by the city was found to be less than
a functional equivalent.

184 352 Mass. 143,
(1966).

1852 Orgel, VaLvaTioNn UNDER EMINENT
Dowmaiw, § 193.

244 N.E.Z2d 186

187 240 N.Y. 533, 148 N.E. 668, 41 A.L.R.
1019 (1927).

188 205 Fed. 950 (D.C. Cir. 1924).

189 123 F.2d 286 (9th Cir. 1941).

190 Commonwealth v. Massachusetts Turn-
pike Authority, 352 Mass, 143, 244 N.E.2d
186 (1966); Massachusetts v. New Haven
Development Co., 146 Conn. 421, 151 A.2d
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depreciation are physical, which is physical aging and wear and tear,
functional, and economic. The latter two have been referred to as
““obsolescence’’ and have been described as follows : ***

Obsolescence is divided into two parts, functional and economic. Fune-
tional obsolescence may be due to poor plan, mechanical inadequacy or
‘overadequacy due to size, style, age, ete. It is evidenced by conditions
within the property. Economic obsolescence is caused by changes ex-
ternal to the property, such as neighborhood infiltrations of inharmo-
nious groups or property uses, legislation, ete.

Concerning physical depreciation, the ‘‘inspection’’ method of de-
termining physical depreciation was approved in the case of the Wash-
wmgton Market Company Property.®® The court noted that allowance
should be made for such depreciation, which the court termed ‘‘in-
herent depreciation.’’ In State ex rel. O.W.W.S. Co. v. Hoquiam,'** the
objection was made that engineering witnesses should have applied the
“sinking fund’’ rather than the ‘‘straight line’’ method of determining
depreciation. The court coneluded that the question was one of fact
rather than law and stated, ‘‘These various methods are not rules of
law and should not be considered as such.”’

Some cases have been hesitant in applying functional depreciation or
obsolescence. In the Washington Market Company case,” the court
felt that in that particular case such should not be considered inde-
pendently. In Trustees of Grace and Hope Mission v. Providence Rede-
velopment Agency,** the court held that as a condition precedent to the
admission of functional depreciation fthere should be a showing that
““because the property or some portion thereof is becoming antiquated
or out of date, it is not functioning efficiently in the use for which it
was constructed or renovated and to which it is dedicated at the time of
taking.”” In the T'rustees case, the structure had been recently renovated
and there was no showing of depreciation except wear and tear.

In Harvey School v. State*® however, indicating that functional
handicaps of the building should be considered, the court said : ***

Funectional depreciation in the court’s opinion must be given considera-

693 (1959); State v. Red Wing Laundry
and Dry Cleaning Co., 253 Minn. 570, 93
N.w.ad 206 (1958); see 2 Orgel, VALUa-
710N UNDER EMINENT DoMAIN, § 199.

191 Adams, Analysis of Factors Influenc-
ing Value, 37 ApprAlsan J. 239 (Apr.
1969) ; supra note 41.

192295 F. 950 (S.D. N.Y.1924).

193 155 Wash. 678, 286 P. 286, 287 P. 670
(1930).

194295 F. 950 (S.D. N.Y. 1924).

195700 R.I. 537, 217 A.2d 476 (1966).

19674 Mise, 2d 924, 180 N.Y.S.2d 324
(1958).

187 Accord: State Department of High-
ways v. Owachito Parish School Board, 162
So. 2d 397 (La. 1964); Assembly of God
Church of Pawtucket v. Vallone, 106 N.J.
Hq. 85, 150 A.2d 11 (1959); United States
v. Certain Property in Borough of Man-
hattan, 403 F.2d 800 (2d Cir. 1968) ; Gates,
Obsolescence itn Church and School Prop-
erties, 6 APPRAISAL AND VALUATION
MaNvUAL (American Society of Appraisers,
1961).
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tion as affecting the condition or utility of the premises in order to
arrive at a proper assessment of damages.

If an owner is to receive value that does not include betterment, recogni-
tion should be given to functional and economic deficiencies that lessen
the value of his property.

The most vexing problem in applying the cost approach is the deter-
mination of functional and economic obsolescence. In assessing the
value of a church, for example, the appraiser will have to exercise
some effort and ingenuity in determining what elements affecting the
utility of the subject church are superior or inferior to similar
churches.’® Hach church may have ils own needs, however. Ultimate
determination of the amount of depreciation will rest on the appraiser’s
judgment, assuming that the appraiser has made an adequate investiga-
tion of the factors that affect the utility and enjoyment of a particular
property and that he has attempted to gauge such factors of the subject
against what might be considered as the norm in properly improved
facilities of the same type. Use of a formula solution should stop where
it purports to solve problems that are essentially matters of knowledge,
experience, and judgment.**®

The case of In re Polo Grounds Area Project,* which involved the
taking of a stadium and its parking area, illustrates the problem of
gauging depreciation. Value of the stadium, which had been abandoned
by its home team, the Giants, was strongly disputed. The tenant, who
under agreement with the landlord would receive 85 percent of the
award for the improvement, placed its value at $3,950,000, whereas
the landlord and the condemnor gave it almost no value. The cost ap-
proach was used although the appellate division of the Supreme Court
stated that this method should not be used if a building, though a
specialty, would not be replaced. The appellate division differed with
the trial court and using depreciation in excess of 90 percent, valued
the improvements at $100,000, plus $75,000 scrap value. The Court
of Appeals reversed, sustaining the original verdict of $1,724,714
based on 70 percent depreciation. Apparently, no consideration was
given to the capacity of the property to earn income, upon which there
was some proof, Kahn argues that the owner should have been required
to show a reasonable need to replace the use; otherwise, normal ap-
proaches should control.** Kaltenbach, who is critical of the action of
the appellate division, suggests that value to the taker might be con-

198 Smith, Vealuation of Modern Church
Properties, 34 Appratsar J. 203 (Apr.
1966).

199 See The Appraisers’ Dilemma (Bdi-
torial), 35 ArpraIsAL J. 380 (July 1967);
Guthrie, Value-In-Use (Institutional Prop-
erty), 9 RigaT oF WAY 56 (Dec. 1968), for

a mathematical caleulation of value-in-use.
20026 A.D.2d 377, 274 N.Y.S.2d 805,
modified, 20 N.Y.8.2d 618, 233 N.E.2d 113
(1967).
201 Kahn, The Polo Grounds and Special
Purpose Property Valuation, 15 RiGHT oF
Wav 10 (Oct. 1968).
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sidered in this situation because the city for a time continued to use the
property as a ball park.?

The cost approach has been much criticized. It is mechanical from its
inception. Reproduction costs of a building may have no correlation
whatever to value, market or otherwise. If value is to be reached, it is
by appropriate allowances for depreciation. The ultimate basis of
depreciation is the appraiser’s opinion, which is no better than his ex-
perience, knowledge, and judgment. As a practical matter, failure to
recognize depreciation is to the owner’s advantage. Some indefiniteness
of depreciation might be avoided if the starting point were replacement
cost; i.e., starting with a building functionally equivalent to the subject.
Nevertheless, the cost approach is the only method that can be used on
some special purpose properties that do not have production of income
as their purpose. A possible alternative, as suggested later, is to more
extensively apply the doctrine of substitution; however, neither owners
nor condemnors may wish to commit themselves to (his allernative.

Substitution

The only theory of valuation unique to special purpose properties is
that of substitution, or the ‘‘substitute facility doctrine.”” The doc-
trine’s origin is legal, from the reported opinions, and not from ap-
praisal theory. Tt has risen in recognition of the need for a measure of
compensation for public properties that must be replaced by their
owners. As indicated in United States v. Certain Property in Borough
of Manhattan : ** '

[7] The ‘‘substitute facilities’’ doctrine is not an exception carved out
of the market value test; it is an alternative method available in public
condemnation proceedings. United States v. City of New York, 168
F.2d 387, 390 (2 Cr. 1948): State of California v. United States, 395
F.2d 261, 266 (9 Cir. 1968). When circumstances warrant, it is another
arrow to the trier’s bow when confronted by the issue of just compensa-
tion.

Public facilities often have no market value. Highways, sewerage
and water systems, and school facilities are prime examples. A hypo-
thetical market value can often be found for public facilities; two ex-
amples are the market value of land on which a public school is built or
of land comprising a public park. The argument raised in almost every
case is that the market value approach can and should be applied. Al-
though the market value measure might be applicable in some respeets,
it may be held inadequate and the substitution doctrine applied. Justi-
fication is usually that the market value approach does not provide the
indemnity to the owner required of just compensation.?** In the Bor-

202 Kaltenbach, 11 JusT COMPENSATION 204 Mayor and City of Baltimore v.
(July 1967). United States, 147 F.2d 786 (4th Cir.
203 403 F.2d 800 (2d Cir. 1968). 1945) ; United States v. Certain Land in
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ough of Manhattan case,”® the condemnor argued that the doctrine
should be confined to condemmations involving public roads, sewers,
bridges, or similar service facilities because the value of the land and
the building involved (a public bath house) could be ascertained by the
market value method. The court nevertheless held that the substitution
doctrine was applicable.

In United States v. Board of Education of County of Mineral,® the
court said:

Under the circumstances shown by the evidence, it was clearly proper
for the jury to take into consideration the cost of acquiring property to
take the place of property acquired by the government, cven if that
property did have market value, since severance damage to remainder
could not reasonably be measured in terms of market value.

Stated simply, the doctrine of substitution is that when property of
a public agency is taken, the compensation to be paid is the cost of pro-
viding a necessary substitute having the same utility as the facility
taken.?”’

One basis of the required ‘‘necessity’’ is that there be a legal obliga-
tion or duty of the public agency to replace the facility.*® This obliga-
tion is cited as a justification for departing from the usual measures
of compensation. As the obligation of the public agency is a continuing
one, the distinction is drawn between public and private condemnees,
because the latter usually have no legal obligation to replace the facility
taken. State v. Waco Independent School District*® states:

There is a fundamental distinction between obligation resting on the
agency condemning public property, and that of condemning private
property. This distinction lies in the obligation thereby imposed on
the condemnee. For example, a private party owes no duty to the public
to continue its operation either at its original location or elsewhere. Tt
can move, it can stay, or it can liquidate as it alone sees fit. Not so with a
school system charged with a legal obligation to the public. A school
system suffering the loss of one of its schools by condemnation must re-

Borough of Brooklyn, 346 F.2d 690 (2d
Cir, 1965) ; Note, Just Compensation and
the Public Condemmnee, 75 YALE L.J. 1053
(1966) ; 1 Orgel, VaruaTion UNDER EMI-
NENT DoMAIN, § 42; cf. Dolan, supra note
7. The owner received more under market
value than substitution in People v. City
of Los Angeles, 33 Cal. Rptr. 797 (Cal.
App. 1963). Substitution is permitted in
condemnation of parks by agreement under
Cavtr. Hieaway Copr, § 103.7. See also
State of California v. United States, 395
F.2d 261 (9th Cir. 1968).

205 403 F.2d 800 (2d Cir. 1968).

206 253 F.2d 760 (4th Cir. 1958).

207 1d, United States v. Certain Land in
City of Red Bluff, 192 F.Supp. 725 (N.D.
Calif. 1961); Wichita v. Unified School
District No. 259, 367 S.W.2d 263 (Tex.
1963) ; State v. Waco Independent School
Dist., 367 S.W.2d 263 (Tex. 1963).

208 United States v. Certain Property in
Borough of Manhattan, 403 F.2d 800 (2d
Cir. 1968); United States v. Des Moines
County, 148 F.2d 448 (8th Cir. 1945), 160
A.TLR. 953; Public ownership alone, absent
necessity is not enough. United States v.
Tones Beach State Parkway Awthority, 258
F.2d 329 (2d Cir. 1958).

209 367 S.W.2d 263 (Tex. 1963).
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place that school when the facility is necessary to the education of its
children as shown by the undisputed evidence in this case. This is the
legally imposed duty on the school district, and it has no other choice.

The character of the necessity required may be that of an absolute
legal obligation to replace the facility taken, performance of which
might be compelled by a member of the public being served by it. In
Uwited States v. Wheeler Township,™° the court noted, ‘‘It is the duty
of the township to maintain its roads and that duty can be en-
forced. . . .”’

The duty to replace may not be confined to that which can be legally
enforced but may be based on factual necessity. In United States v.
Certain Land in Borough of Brooklyn ?* the court said :

But ‘‘necessity’’ as seen in the usual case dealing with a condemned
street or bridge, . . . looks to the pragmatic needs and possibilities, not
to technical minima.

This liberal point of view on the question of necessity is expressed in
Uwnited States v. Certain Property im Borough of Manhattan*** as
follows:

Modern government requires that its administrators be vested with the
discretion to assess and reassess changing public needs. If application
of the ‘‘substitute facilities’’ theory depended on finding a statutory
requirement, innumerable nonlegal obligations to serviece the com-
munity would be ignored. Moreover, the ‘‘legal necessity’’ test, applied
woodenly, may provide a windfall if the condemned facility, though
legally compelled, no longer serves a rational community need. We
hold, therefore, that if the structure is reasonably necessary for the
public welfare, compensation is measured not in terms of ‘‘value’’ but
by the loss to the community occasioned by the condemnation.

The degree of necessity required has been described in some cases as
‘‘reagonable’’ necessity under the circumstances. In United States v.
Certain Land i the City of Red Bluff ,>*® the court said :

The lot is not operated by defendant as a mere money making proposi-
tion, but to fill a public need. If there existed a public need at the time
of the taking which made it reasonably necessary that a parking lot of
comparable facilities be operated in the vieinity, then just compensation
should be an amount equal to the cost of the substitute lot.

What is reasonably necessary under the circumstances does mnot

2066 F.2d 977 (8th Cir. 1933). See 163 F.2d 124 (9th Cir. 1947).
also State of California v. United States, 212 403 F.2d 800 (2d Cir. 1968).
169 F.2d 914 (9th Cir. 1948); State of 213192 F.Supp. 725 (N.D. Calif. 1961).
Washington v. United States, 214 F.2d 33 See¢ also United States v. Certain Property

(9th Cir. 1954). in Borough of Manhattan, 403 F.2d 800
211346 F.2d 690 (2d Cir. 1965). See¢ (2d Cir.1968).
also United States v. Los Angeles County,
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mean what the owner wants or what is desirable.*** The burden of
showing that other facilities are inadequate has been placed on the
owner.”*® Reasonable costs of furnishing a necessary substitute consti-
tutes a question of fact.**

That the condemnee might be paid on the basis of a necessary substi-
tute and then might not construct has been subjected to criticism.
‘Withholding the award until the condemnee’s costs are fixed by actual
replacement has been suggested.?”” From the condemnor’s point of view,
if the substitute is not constructed, the owner appears to be receiving
a windfall. This attitude may be justified on the basis that if there were
no needs under the substitute approach, the owner would receive noth-
ing. From the condemnee’s point of view, if the function of substitu-
tion is to determine just compensation—the value of what is lost—
how the condemmee spends the award has no bearing on the value of
that which is taken.

Where no substitute is necessary, compensation may be nominal or
nonexistent.””® The usual situation encountered is that in which an
area, including internal roads serving it, is taken, and the necessity for
the roads ceases as a result of the taking.

Strict application of the rule of substitution where the property has
market value can cut both ways. Although the costs of the legal substi-
tute may cxceed the market value of the property in some cases, in
others, the market valuc ean cxceed the cost of the substitute. Thus,
a situation can arise in which a public owner may receive less than a
private owner in approximately the same situation. The latter would
receive market value, but the former would receive only nominal com-
pensation or scrap value if there were no necessity to replace its facility.
It has been suggested that the public condemnee should receive at least
market value, as it usually could cease to use the property involved
for its ‘‘necessary’’ function and dispose of it on the open market.**’

Uwited States v. Certain Land in Borough of Brooklyn **° broke away
from the striet substitution approach of ‘‘no necessity—no pay.”” At
the first trial, the basis of valuation was market value, but the case was
remanded for trial on the issue of necessity, which, if found, would

214 United States v. Alderson, 53 F.Supp.
524 (D.C. W. Va. 1944); United States v.
0.866 of an Acre of Land, ete., 65 F.Supp.
827 (E.D. N.Y. 1946).

215 United States v. Alderson, 53 F.Supp.
524 (D.C. W. Va.1944).

216 Wichita v. Unified School Distriet No.
259, 201 Kan. 110, 439 P.2d 162 (1968).

217 Dolan, supra note 7; Just Compensa-
tion and the Public Condemnee, supra note
204,

218 State of Washington v. United States,
214 F.2d 33 (9th Cir. 1954) ; United States

v. Certain Land in City of Red Bluff, 192
F.Supp. 725 (N.D. Calif. 1961); United
States v. City of New York, 168 F.2d 387
(2d Cir. 1948), aff’d 71 F.Supp. 255 (E.D.
N.Y. 1947); United States v. 0.866 of an
Acre of Land, 65 F.Supp. 827 (E.D. N.Y.
1946). See Annot., Measure of compensa-
tion in eminent domain to be paid to state
or mumnicipality for taking of o public
highway, 160 A.L.R. 955,

219 Just. (lompensation and the Puhlic
Condemnee, supra note 204.

220 346 F.2d 690 (2d Cir. 1965).
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have resulted in application of the substitute property doctrine. If it
were not applicable because of the lack of necessity, market value would
have been the measure. This rule was applied also in United Stales v.
Certain Property in Borough of Manhattan,?* involving the taking of
public bath facilities.

If property is publicly owned but not being put to a public use, the
necessity requirement (and that of replacing with a susbtitute of
equivalent utility) is not satisfied. Strict substitution would not require
that the condemnee be paid anything.*** In such a situation, the market
value approach has been applied and substitution doctrine rejected.”

Can unimproved land, in view of the requirement of necessity and the
occasionally argued requirement that there be no market value, be sub-
ject to the doctrine of substitution? In Uwnited States v. 51.8 Acres of
Land *** involving the taking of vacant land that was being held for park
and parkway use, the court refused to apply the substitute doctrine, hold-
ing that it was applicable only to highways and utilities, and then pro-
ceeded to apply the market value approach. In United States v. Certain
Land i Borough of Brooklyn,* where vacant property being held for
a playground was being acquired, the court remanded the matter order-
ing a retrial as to the applicability of the doctrine of substitution to the
property.

The substitute facility for which the condemnor is required to pay
must be of the ‘‘same or equal utility.’’ #2¢ In United States v. Certain
Property in Borough of Manhattan,” the court held: ‘“‘Exact duplica-
tion is not essential ; the substitute need only be functionally equivalent.
The equivalence required is one of utility.”” The utility required may
result in costs in excess of or less than the reproduction costs or depre-
ciated value of the facilities taken.

In Town of Clarkswville, Va. v. United States*® the sewer facilities
taken operated by gravity flow. The substitute required lift stations
and a treatment plant, and the condemnor was required to pay for such
a system. The court noted that the question was ‘“more that of utility
than dollars and cents’’ and that the substitute must be that which the

221 403 F.2d 800 (24 Cir. 1968).

222 §g¢ Mayor and City Council of Bal-
timore v. United States, 147 F.2d 786 (4th
Cir. 1945), where streets and alleys had
never been laid out; State of California v.
United States, 169 F.2d 914 (9th Cir.
1948).

223 State of California v. United States,
395 F.2d 261 (9th Cir. 1968); United
States v. Jones Beach State Parkway Au-
thority, 255 F.2d 329 (24 Cir. 1958);
United States v. State of South Dakota
Game, Fish, and Parks Dept., 329 F.2d 665
(8th Cir. 1964); Board.of Eduecation v.
Kanawha and M.R. Co., 44 W. Va. 71, 29

S.E. 503 (1897).

22¢ 151 F.Supp. 631 (E.D. N.Y. 1957);
see Cavir. Hicuway Coor § 103.7, allowing
use of substitution on public parks by
agreement.

225 346 F.2d 690 (2d Cir. 1965) ; see Cen-
tral School Dist. No. 1 v. State, 28 A.D.2d
1062, 284 N.Y.S.2d 171 (1967).

226 City of Fort Worth v. United States,
188 F.2d 217 (1951); State v. Waco Inde-
pendent School District, 367 S.W.2d 263
(Tex. 1963).

227 403 F.2d 800 (24 Cir. 1968).

228 198 F.2d 238 (4th Cir. 1952).
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town was legally required to construct, even though the substitute was
more efficient than the system condemned. Also, in United States v.
Wheeler Township,” the government was required to pay for the costs
of a road meeting standards that the county was legally compelled to
maintain, although the roads condemned were in poor condition.

In the partial taking situation in which the special purpose to which
the property was being devoted was destroyed by the taking, the cost
of the substitute may be reduced by salvage value of buildings and the
market value of the land. In State Department of Highways v. Owachita
Parish School Board,”™ use as a school was completely destroyed, and
the court noted that consideration still must be given to the residual
value of the remainder for purposes other than a school. Also, in
Board of Education v. Kanawha M.R. Co.,*' the court noted that the
remainder may have greater market value for other purposes than value
for school uses.

Where substitution is proper, resort cannot be made to the measure
of compensation by use of reproduction costs.?? ‘“Cost of cure’’ in
the conventional sense also has been rejected.”®® The exclusionary rules
are legal, and a factual consideration of costs to cure might lead to better
solutions in some cases. Practically speaking, substitution is a form of
cost of cure.

Tt has heen argned that the costs of a substitute should be reduced by
the accrued depreciation that the facility taken has suffered. This ap-
proach has been rejected on the grounds that the utility of the thing
taken must be replaced. For example, in Wichita v. Unified School
Dist. No. 259,** it was held that depreciation and obsolescence should
be ignored in calculating the cost of the substitute. In State Depart-
ment of Highways v. Owachita Parish School Board*® however, the
court indicated that a substantial reduction should be made because of
the age and location of the building. Again, in United States v. Certain
Property in Borough of Manhattan,* the court stated :

Moreover, equitable principles undergirding just compensation require
that the substitution cost be discounted by reason of the benefit which
accrues to the condemnee when a new building replaces one with expired
useful years. With deference to several contrary holdings, we believe
the amount should be calculated and an appropriate deduction made.

22966 F.2d 977 (8th Cir. 1933); see
United States v. State of Arkansas, 164
F.2d 943 (8th Cir. 1947), where condemnor
required to pay for temporary substitute
in form of ferry.

230162 So. 2d 397 (La. 1964).

28144 W. Va. 71, 29 S.E. 503 (1897).

282 Jefferson County v. Tennessee Valley
Authority, 146 F.2d 564 (6th Cir. 1945),
where substitute roads provided by econ-

demnor; United States v. Des Moines
County, 148 F.2d 448 (8th Cir. 1945), 160
A.LR. 953.

283 [Jnited States v. 0.866 of an Acre of
Land, 65 F.Supp. 827 (E.D. N.Y. 1946).

234 Wichita v. Unified School Dist. No.
259, 201 Kan. 110, 439 P.2d 162 (1968);
see United States v. Wheeler Township, 66
F.2d 977 (8th Cir. 1933).

24> 162 So. 2d 397 (La.1964).

236 403 F.2d 800 (24 Cir. 1968).
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In Masheter v. Cleveland Board of Education,*® involving school
buildings 71 and 85 years old and a gymnasinm 29 years old, the eourt
held it error to instruet on substitution and stated that replacement cost
less depreciation was a more reliable method.

As previously indicated, courts, in justifying the use of the substitu-
tion approach, distinguish public facilities from private facilities be-
cause of the public obligation to replace. Does this mean that the substi-
tution doctrine is not applicable where there are takings of privately
owned special purpose properties? **®* One argument presented against
this treatment is that the owner is giving up his property against his
will and should not be compelled to mitigate his damages by acceptance
of the substitute proffered by the condemnor.** A second reason is that
the possibility of the private owner’s securing the substitute is uncer-
tain. Nichols **° says:

The prospect of restoring the property to its original condition must,
however, be reasonably certain; the owner is not bound to enter upon a
doubtful or speculative undertaking for the reclamation of his property.

Also, in the private situation, the courts have indicated that in a
“‘cost to cure’’ situation, restoration must be possible within the limits
of the remaining property. Again in Nichols: ***

So, also, the restoration must be possible without going outside the re-
maining portion of the tract in eontroversy. The owner’s right to com-
pensation cannot be made to depend upon the question whether adjacent
land could be easily bought.

This distinetion recently was recognized in St. Patrick’s Church, Whit-
ney Powmt v. State,”* in which the condemnor attempted to arrive at the
value of the vacant land taken by showing the price of a piece of prop-
erty recently purchased by the church and deducting therefrom the
claimed value of a house on this new property. This case is to be con-
trasted with Central School District No. 1 v. State,*® where the value of

23717 Ohio St. 2d 25, 244 N.E.2d 744
(1969).

238 Cases involving private property that
refused lo apply subslilution include Al-
bany Country Club v. State, 19 A.D.2d
199, 241 N.Y.S.2d 604 (1963); Jeffrey v.
Osborne, 145 Mise. 351, 29 N.W. 931
(1911). See also earlier case, Jeffery v.
Chicago and M. Elee. R. Co., 138 Wis. 1,
119 N.W. 879 (1909); St. Agnes Cemetery
v. State, 2 N.Y.S.2d 37, 163 N.Y.S.2d 655,
143 N.E.2d 377, 62 A.L.R.2d 1161 (1957);
State v. Lincoln Memory Gardens, Ine., 242
Ind. 2d 206,177 N.E.2d 655 (1961).

239 State Highway Dept. v. Thomas, 115
Ga. App. 372, 154 S.E.2d 812 (1967), held
that cost of substitutes not relevant as land-
lady could not be compelled to lease other
property against her will; St. Patrick’s
Church, Whitney Point v. State, 30 A.D.2d
473, 294 N.Y.8.2d 275 (1968); 75 YaALm
L..J. 1053, Dolan, supra note 7.

240 4 Nichols, EMINENT DomAIn, § 14.22.

2414 Nichols, EMINENT DoOMAIN,
§ 14.2472,

24230 A.D.2d 473, 294 N.Y.S.2d 275
(1968).

24898 AD2d 1062, 284 N.Y.S.2d 171
(1967).
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a taking from vacant land held for school uses was arrived at by making
adjustments in the price paid for a substitute site.

It has been argued that the use of the substitute approach might
work material hardship on the property owner. He might be com-
pelled to accept a substitute that was not desirable to him.>** If substitu-
tion is considered as a measure of compensation, however, the owner
may be better off accepting this measure rather than receiving a strict
application of the market value measure that would not compensate for
special values that the owner may have in his land.

The idea of compensation arrived at by a consideration of the cost
of a substitute property has been applied in a number of cases where
private property is being acquired.** Tt may be done under the guise
of the market data approach, the court considering the cost, as evi-
denced by sales of similar properties, of a substitute site, or the costs
of curing deficiencies in improvements caused by the taking.

In St. Louts v. St. Louis ILN. & S. Ry. Co.,*® a lead company was at-
tempting to claim substantial damages to its property caused by the
taking of one of its corroding yards, and there was proof of lands con-
tiguous to the owner’s property for sale and available for use with the
remaining property. The case discussed compensation in terms of ex-
penditures to preserve the use of the remainder, concluding that such
compensation should be limiled (o cuses where only part of a tract de-
voted to a special use is appropriated, and stated:

For, we repeat, in no case can the owner, for the convenience of the con-
demnor, be required to swap lands, or to go into the market and buy
other lands in lieu of those taken. But in a case where the taking of a
part of a tract which is devoted to a special use results in large deprecia-
tion in value for that special use, the measure of that depreciation ought
to be the sum required to be expended in order to rehabilitate the prop-
erty for such use, or replace the plant in statu quo ante capiendum;
provided, of course, that rehabilitation in such manner be practicable.

244 Supra note 239; Kaltenbach, Jusr
CoMPENSATION 13 (Jan. 1969).

245 Fidgecomb Steel of New England v.
State, 100 N.H. 480, 131 A.2d 70 (1957);
First National Stores v. Town Plan and
Zoning Commission, 26 Conn. Super. 302,
222 A.2d 229 (1966); Green Acres Me-
morial Park v. Mississippi State Highway
Commission, 246 Miss. 855, 153 So. 2d 286
(1963), where the cemetery had statutory
authority to condemn; see Wichita v. Uni-
fied School Dist. No. 259, 201 Kan. 110,
439 P.2d 162 (1968) :

In the private sector as well as the

public sector, the rule of substitution

has been applied where evidence of

market value was missing.
See Mp. Cope ANN. art. 33A, § 5(d), stat-
ing that valuation of churches shall be the
reasonable cost of substantially similar
structure at another location provided by
the subjeet ehurch plus damages for land
taken. This differs from true substitution,
which would require compensation for the
land in terms of the cost of the view site.
Re Brantford Golf and Country Club v.
Lake FErie and N.R.W. Co., 32 Ont. L.
Rep. 141 (1914); St. Louis v. Paramount
Shoe Mfg. Co., 272 Mo. 80, 197 S.W. 107
(1943) ; Wiess v. Commissioner of Sewer-
age, 152 Ky. 552, 153 S.W. 967 (1913).

246272 Mo. 80, 197 S.W. 107 (1943).
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The case then approaches the costs of a substitute in terms of prices of
adjacent properties:

In cases where no available property is owned by him whose land is
taken, the price at which other lands adjacent, equally as valuable in-
trinsically, as convenient, as economical in use, and as accessible, and
which can be bought, may be shown as measuring the amount of de-
preciation to which the lands damaged but not physically taken, have
been subjected.

In State v. Dunclick, Inc.,**” the condemnor was attempting to estab-
lish availability of adjacent lands owned by it, and the court, in finding
its offer in this respect inadequate, stated :

[1] The consideration to be paid, or conditions under which the con-
veyance tendered could or would be made to appellants, the cost of im-
proving the claimed available land to make it adaptable to appellants’
use, the cost of readjustment to appellants’ plant to make practical use
of the new location, or what sum would necessarily be required to be
expended in order to rehabilitate the property for such use and replace
the plant in status quo ante capiendum were not shown. If respondent
desires to prove facts for the purpose of mitigating or minimizing the
damages sustained to the remainder, proof of availability of other
land adjacent to appellants’ plant, standing alone with nothing more, is
insufficient for such purpose. If other available land can be acquired
and proof is submitted proving that the acquiring of such land and the
adjustment of appellants’ plant as above outlined would minimize the
damages, such evidence should be received to so minimize or lessen
the damages sustained.

A similar rule has been applied to grazing lands in Utah: **®

. . . Where severance damage is sought to a remaining tract on the
theory that the taking has depreciated the fair market value of that
tract there must be proof that no comparable land is available in the
area of the condemned Tand.

The above cases involving private properties nse the words ‘‘snbsti-
tute’’ and ‘‘substitution.’”” None of them reaches the stage of a com-
plete application, involving both land and improvements, of the striet
substitute property doectrine as applied in public property cases. St.
Louis and Dunclick did involve the use of abutting lands as substitutes.
Most other cases, when talking of substitute lands, probably mean the
market value of such susbtitute usually gauged by the market value of
the land taken. As to improvements, the equivalent utility and necessity
requirements found in public property cases have not been discussed

24777 Idaho 45, 286 P.2d 1112 (1955). Southern Pacific Co, v. Arthur, 10 Utah

248 Provo Water User’s Ass’n v. Carlson, 2d 309, 352 P.2d 693 (1960); State v.

103 Utah 93, 133 P.2d 777 (1943); Cooperative Security Corp. of Church, 122
Utah 134, 247 P.2d 269 (1952).
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in cases involving private owners. When speaking of the cost of provid-
ing a necessary substitute for improvements and land taken, the usual
private property situation is applying ‘‘cost to cure.”” *** An inquiry in
costs of a substitute that will provide equivalent utility, recognizing
depreciation, might be more fruitful than the cost approach in arriving
at just compensation to be paid to the private owner of a special pur-
pose property.

In some cases, the original condemmor actually has seeured the re-
quired substitute property with the agreement of the condemnee.
Whether such a secondary taking is proper has been the subject of
several cases.” Whether the original condemnee, if a private owner,
could be compelled to take this susbtitute in lieu of money is question-
able.”*

To summarize, substitution or the substitute property doctrine is a
device used to enable public condemnees to be made whole, in that it
gives them sufficient funds to build a necessary substitute for the facility
taken. In terms of market value, this procedure may mean a loss to the
condemnee if a substitute is not necessary. In such a situation, a private
condemnee may receive more favorable treatment than does a similarly
situated public condemnee. The Brooklyn and Manhattan cases have
taken the position that the public owner should receive costs of the
substitute or market value, whichever is higher. These cases and others
have also recognized depreciation in arriving at the costs of the substi-
tute. The word ‘‘substitution’’ has been applied to private properties,
but there is insistence that the availability and price of the substitute
be certain. True substitution in terms of the cost of a facility, includ-
ing improvements, that has equivalent utility to that taken has not been
used in a private property case. A consideration of the costs of equiva-
lent utility in a taking of private property might be more likely to
result in equivalent value than in applying market value.

The Income Approach

Distinetion is drawn between income from a business conducted on
the subject property and income from the property itself (rental).?®
Generally, evidence of income from a business conducted on the prem-
ises is not admissible.?® However, evidence of reasonable rental from

249 Tirst National Stores v. Town Plan
and Zoning Comm’n, 26 Conn. Super. 302,
222 A.2d 229 (1966).

250 Williams, Swubstitute Condemnation,
54 Car. L. Rev. 1097 (1966); 2 Nichols,
EMiNeNT DoMAIN, § 7.226.

251 3 Nichols, EMINENT DomaIn, § 8.2;
see State v. Dunelick, Ine., 77 Idahe 45,
286 P.2d 1112 (1955) ; Jeffery v. Chicago
and M. Elec. R. Co., 138 Wis. 1, 119 N.W.

879 (1909).

252 Bergeman v. State Roads Commission,
218 Md. 137, 146 A.2d 48 (1958). Cf. Vr.
Srar. Anw. 19, §221(a), allowing com-
pensation for business losses.

258 5 Nichols, EmiNeNT Domain, § 19.3;
1 Orgel, VaLvarion UNDER EMINENT Do-
vaTN, § 1625 Annot., Tneome as an element
in determining value of property taken in
eminent domain, 65 A.L.R. 455; see Shelby
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the property, as distinguished from the business, and indications of
value arrived at by the use of the income approach using such rental
often are admissible.?®* In some jurisdictions, such evidence is allowed
in any case.”® In others, a foundation indicating that sales evidence is
not available or that the property is special purpose must be laid be-
fore such proof is allowed.

The income approach to valuation usually consists of arriving at an
independent value of the land involved and adding to it the value of im-
provements arrived at by process of capitalization, i.e., converting rea-
sonable or actual income at a reasonable rate of return (capitalization
rate) into an indication of value. Land and improvements may be
capitalized together in a single process.**

In some jurisdictions and situations, the income from the business con-
ducted on the property and values arrived at by using such income may
be admissible. This is another area in which the courts have, of
necessity, been more liberal in the allowance of proof when dealing
with special purpose properties.**” Nichols **® indicates: ‘‘Where prop-
erty is so unique as to make unavailable any comparable sales data, evi-
dence of income has been accepted as a measure of value.”’

Authorities are divided on whether income is a c¢riterion of value or
evidence of value.”® Although income, or the income approach, is ad-

County R-IV School District v. Herman,
395 S.W.2d 609 (Mo. 1965), where the
court said:

Evidence derived from a commercial

business upon land taken for publie

use is ordinarily inadmissible as a

basis upon which to ascertain market

value in a condemnation proceeding
because it is too speculative, remote,
and uncertain.
See CAn. EvipENCE Cope § 819; Pa. Smar.
Axw. 26, § 1-705.

254 Annot., Judgment in action growing
out of accident as res judicata, as to negli-
gence or coniributory megligence, in later
action growing out of same accident by or
against one mot a porty to earlier action,
23 ALL.R. 2d 710, 724; 4 Nichols, EmI-
NENT Domain, §12.3122, says capitaliza-
tion of rental of the subject “forms one of
the best tests of value”; 1 Orgel, VALUA-
TION UNDER EMINENT DoMAIN, §142; see
CaL. Evipence Cope §§ 817, 818; NEv.
Rev. Star. § 340.110(e); Pa. STAT. AXNN.
26, § 1-705. S.C. Copg, 25-120(5) (1962).

205 Annot., Judgment in action growing
out of accident as res judicate, as to negli-
gence or contributory negligence, in later

action growing out of same accident by or
against one not o party to earlier action,
23 A.L.R.2d 710, 724, 728.

256 APPRAISAL OF REAL KESTATE, supra
nole 18.

257 In e Ziegler’s Petition, 375 Mich. 20,
97 N.W.2d 748 (1959), indicating “. . .
the determination of value in condemnation
proceedings is not a matter of formula or
artificial rules but of sound diseretion based
upon a consideration of all the relevant
facts in a partienlar case.” State v. Suffield
and Thompson Bridge Co., 82 Conn. 460,
74 A. 775 (1909). See State Department of
Highways v. Robb, 454 P.2d 313 (Okla.
1969), indicating admission of evidence of
income was within the sound discretion of
the court as bearing on fair market value
but not to establish lost profits (drive-in
movie). St. Louis v. Union Quarry and
Construction Co., 394 S.W.2d 300 (Mo.
1966). See utility cases in Annot., Com-
pensation or damages for condemming a
public utility plant, 68 A.L.R.2d 392.

2884 Nichols, Eminpyt DomArn, §12.
3121.

259 5 Nichols, EmineNT DomArn, § 19.1;
165 A.L.R. 462.
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missible, it should not be treated as the sole factor, but merely as evi-
dence in fixing the value of the property.*® In Massachusetts v. New
Haven Development Company,” in response to an argument that the
income approach was the only approach, the court said:

No one method is controlling, and consideration is required to be given
all factors which may legitimately affect the determination of value.

Also, in Record v. Vermont Highway Board,** in discussing the income
approach:

No hard and fast rule may be laid down applicable to every case as to
what elements properly enter into consideration in determining the
market value of property in every case.

Evidence of income from the property or a business conducted thereon
may be admissible on the issue of uses to which the property is adapt-
able.?*® Courts frequently have recognized that the ‘‘produectivity’’ of
the property is a factor that would be considered by a willing buyer and
that, therefore, the income is a proper factor to be considered by the
jury. In State Roads Commission v. Novasel ** the court said:

Business profits, it is well recognized, are no sure test of land value for
they depend not only on location but on other factors; the same location
may he fruitful of profit ta one and not so to another. This does nof
mean, however, that in determining the value of the land no considera-
tion is to be given to its productive capacity which, in such eircumstances
as are present in this case, has an important bearing on value. 4 Nichols
on Eminent Domain 3rd Ed., §12.8312 [1]; 5 Nichols, §19.3 [1] and
[4]; 1 Orgel on Valuation under Eminent Domain 2nd Ed., § 164.

As a practical matter, a prospective purchaser would hardly fail to con-
sider whether or not the business conducted on the premises had proved
profitable, for this would be a measure of the desirability of the loca-
tion, if not to him then to other purchasers. The precise weight to be
accorded to this factor is a matter of judgment on which experts may
differ, and of this the jury is the final judge. . . .

Also, in Sanitary Dist. of Chicago v. Pittsburgh, Ft. W. and C. Ry.
Co.,**® the court stated :

One of the important considerations in ascertaining the value of prop-
erty which has no market value is its productiveness and capabilities for
yielding profits to the owner. The court admitted evidence of the extent
of the business done at the terminal station, and witnesses for the defend-

260 Lebanon and Nashville Turnpike Co. See also In re James Madison Houses, 17
v. Creveling, 159 Tenn. 147, 17 S.W.2d 22, A.D.2d 317,234 N.Y.S.2d 799 (1962).
65 A.L.R. 440 (1929); Stanley Works v. 262721 Vt. 230, 159 A.2d 475 (1959),
New Britain Redevelopment Co., 155 Conn.  construing Vr. Star. Anw, § 221 (2).
86, 230 A.2d 9 (1967); United States v. 2631 Nichols, EmMinENT DomaIn, §19.3
Certain Interests in Property, ete., 165 F. [1].
Supp. 474 (E.D. T11. 1958). 264117 Me. 552, 102 A.2d 563 (1954).
261746 Conn. 421, 151 A.2d 693 (1959). 265 216 Ill. 575, 75 N.J. 248 (1905).
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ant based their estimates of the value of the whole property, the part
taken and the damage to the residue, upon the business handled at the
station and the profits of such business. It is insisted that the court erred
in admitting such evidence, which enabled the witnesses for the defend-
ants to arrive at an intelligent estimate of the value of the property. We
think there was no error in admitting the evidence. Although the profits
of a business do not determine the value of land, it is proper to show, in
arriving at the market value, that it is valuable for certain purposes and
productive to the owner.

Such inquiry bears on the value of the land, not the business.**

The approach also has been followed in cases where the nature of the
business is such that the income is produced essentially by the land,
such as income from a parking lot.>*”

Also similar are the cases where a portion of the property held for
future expansion is taken. Here the courts have permitted an inquiry
into the business as bearing on the effect on the value of the remaining
property.2®

Courts often recognize enhancement of land value by business con-
ducted on the property as justifying inquiry into the income produced
on the property. For example, in King v. Minneapolis Union Railway
Co.* the court noted that a business had been eonducted on the prop-
erty for a long time and had increased its value. Cases have permitted
this approach, allowing references to produetivity of the business but
not to specific items of profit, loss, and expense.*” Logiecally, how much
the property is enhanced by the business would depend on how much
husiness is done and how mueh the profit is. The real bar to this inquiry
probably is reluctance of the trial court to embark upon collateral in-
quiries that might unduly prolong the trial, have no relation to value,
or simply confuse the jury.

A justification often given for the exclusion of evidence of business
income is that it results in a valuation of the business where the busi-
ness is not being taken.** Where the courts recognize that the con-

266 St. Agnes Cemetery v. State, 2 N.Y.S.

109 A.2d 409 (1954); see cemetery cases,
2d 37, 163 N.Y.S.2d 655, 143 N.E.2d 377,

in the section on “The Income Approach.”

62 A.LR.2d 1161 (1957); St. Louis v.
Paramount Shoe Mfg. Co., 272 Mo. 80, 197
S.W. 107 (1943). Kan. Srtar. ANN, 26-
513 (4) allows a consideration of “pro-
ductivity”; such appears improper under
CaL. Evipexce Copg § 822 (e).

267 Bisenring v. Kansas Turnpike Au-
thority, 183 Kan. 774, 332 P.2d 539 (1958) ;
Private Property for Municipal Courts
Facility v. Kordes, 431 S.W.2d 124 (Mo.
1968); St. Louis v. Union Quarry and
Construction Co., 304 S.W.2d 300 (Mo.
1966) ; Trenton v. Lenzner, 16 N.J. 465,

268 Producer’s Wood Preserving Co. v.
Commissioner of Sewerage, 227 Ky. 159,
12 8.w.2d 292 (1928) ; St. Louis v. Para-
mount Shoe Mfg. Co., 272 Mo. 80,197 S.W.
107 (1943); Wiess v. Commissioner of
Sewerage, 152 Ky. 552, 153 S.W. Y87
1913) ; Edgecomb Steel of New England v.
State, 100 N.H. 480, 131 A.2d 70 (1957).

269 32 Minn. 224, 20 N.W. 135 (1884).

2701 Orgel, VALUATION UNDER EMINENT
Domain, § 164.

271 Chicago v. Farwell, 286 Tll. 415, 121
N.E. 795 (1919); 5 Nichols, EMINENT
Domarn, § 19.3[1].
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demnor is taking the business, inquiry into its income and expenses is
proper. This necessity is generally recognized in utility cases where
the condemmor continues the business being acquired.*™ Receiving
the benefits, there is no reason why the condemmnor should not pay.
“@Going concern value’’ and values of other intangibles are allowed.*™
Often, however, an owner’s business is destroyed by the condemnation
and he is left with no possibility of restoring it. In refusing to pay, the
court may say that the condemmor has not ‘“acquired’’ the business.*™
This proposition is contrary to the position generally taken that the
measure of compensation is the owner’s loss, not the condemmor’s
gain.”” Another justification given is that business is not property in
the constitutional sense, which is concerned with the real property.””
As a result, the owner fails to receive an equivalent value for his prop-
erty. Recent legislation, to some extent in the areas of moving costs and
to a lesser extent in costs of rehabilitation, has given some relief to the
owner.?"”

In recent cases, there has been some recognition that owners should
be compensated for business losses. One area in which this course has
been pursued is where the business is essentially the property. In
City of St. Louis v. Union Quarry and Construction Co.*™ the property
was an abandoned quarry that was being used as a garbage dump, and
the conrt allowed evidence of net income derived from this use, stating:

[13] The general rule, however, must be given an exception ex necessi-
tate in this case, where the business is inextricably related to and con-
nected with the land where it is located, so that an appropriation of the
land means an appropriation of the business; where the evidence of net
profits apparently is clear, certain and easily caleculable, based upon
complete records; where past income figures are relatively stable, aver-
age and representative, and future projections are based upon reason-
able probability of permanence or persistence in the future, so that con-
jecture is minimized as far as possible, and where the body fixing the
damages would be ‘‘at a loss to make an intelligent valuation without
primary reference to the earning power of the business.”” Orgel, supra,
§ 162, p. 655.

Another example is Private Property for Municipal Courts Facility
v. Kordes* where a parking lot was acquired and the court allowed

272 Annot., Compensation or damages for

condemning a public utility plant, 68 A L.R.
2d 392.

213 Id. See NEB. REv. SmaT, 70-650 and
76-703.

274 Banner Milling Co. v. State, 240 N.Y.
533, 148 N.E. 668, 41 A.L.R. 1019 (1927).

275 See supra note 12.

216 See Kimball Laundry Co. v. United
States, 338 U.S. 1, 93 L.Ed. 1765, 69 Sup.

Ct. 1434, 7 A.L.R. 1280 (1948); United
States v. Petty Motor Co., 327 U.S. 372,
90 L.Ed. 729, 66 Sup. Ct. 596 (1946).

217230 U.S.C.A. § 501 et seq., and sup-
plementing legislation by the various states;
see Vr. StaT. ANN, 19, § 221(2), allowing
business losses generally.

218 304 S.W.2d 300 (Mo. 1966).

279431 S.W.2d 124 (Mo. 1968).
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capitalization of the lot income, noting that the owner’s business was
being appropriated.

In Kimball Laundry Co. v. United States,”® the laundry plant was
condemned for a temporary period, the issue being compensation for
trade routes lost to the owner as a result of the taking. Although recog-
nizing such loss to be intangible, the court concluded that the routes
had been taken and must be paid for, noting that the taking was from
year to year and that the laundry could not relocate without the pros-
pect of ending up with two laundry plants.

Other jurisdictions have not confined such holdings to the tempo-
rary taking situation. In the case of In re Ziegler’s Petition,” loss oc-
casioned by interruption of business was allowed, the court noting that
whatever damage it suffered must be compensated and stating: ‘‘To
recover damages from business interruptions, the proof must not be
speculative and must possess a reasonable degree of certainty.’’

In Bowers v. Fulton County,”™ involving a small office huilding oc-
cupied by a bhookkeeping and tax service and an insurance office, evi-
dence was submitted that there was no comparable property in the
same area; and the court allowed proof of loss of business upon moving
to a new location as well as moving costs. A more extensive consideration
of business income would result from the application of Vr. Star. ANN,
19, § 221(2), which allows compensation for business losses.?®

Distinetions are drawn between past income and hypothetical future
income, the latter generally being rejected.*® In Graceland Park Ceme-
tery Co. v. City of Omaha,*™ a cemetery case, the capitalization of an-
ticipated profits was held improper. The court noted that curreut
profits set a dependable foundation, whereas anticipated profits did not.

Consideration has been given to capitalization rates used in valuing
various special purpose properties. The question is one of faet,*®

280 338 U.S. 1, 93 L.Ed. 1765, 69 Sup. Ct.

197 A2d 790 (1963) ; Pennsylvania v. State
1434, 7 A L.R. 1280 (1948).

ITighway Board, 122 Vi, 290, 170 A.2d 630

281 375 Mich. 20, 97 N.W.2d 748 (1959).
Accord on certainty: Shelby County R-IV
School District v. Herman, 395 S.W.2d 609
(Mo. 1965) ; this case also makes the ques-
tionable holding that use of the income
approach is not valid in a partial taking.

282 221 Ga. 731, 146 S.E.2d 884 (1966).
Accord: Housing Authority of Savannah v.
Savannah Iron Works, Ine., 91 Ga. App.
881, 87 S.E.2d 671 (1955). Turning on
particular Florida statute was State Road
Department v. Bramlett, 179 S.E.2d 137
(Fla. 1965).

283 Tncluded among cases construing this
section are: Reeord v. State Highway
Board, 121 Vt. 230, 159 A.2d 475 (1959) ;
Fiske v. State Highway Board, 124 Vt. 87,

(1961); and Smith v. State Highway
Board, 125 Vt. 54, 209 A.2d 495 (1965).

284 5 NicmoLs, EMINENT DomaIn, § 19.3
[6]; 1 OrgeL, VALUATION UNDER EMINENT
Domarn, §§ 161, 186.

285 173 Neb. 608, 114 N.W.2d 29 (1962).
Giving as a reason for excluding the in-
come approach in valuing cemeteries be-
cause it involves a consideration ol Lfuture
profits are Green Acres Park v. Mississippi
State Highway Commission, 246 Miss. 855,
153 So.2d 286 (1963), and Dawn Memorial
Park v. DeKalb County, 111 Ga. App. 429,
142 S.E.2d 72 (1965).

286 St. Agnes Cemetery v. State, 2
N.Y.S.2d 37,163 N.Y.S.2d 655, 143 N.E.2d
377, 62 A.L.R.2d 1161 (1957).
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although appellate courts, presumably dependent on local practices,
have reversed or modified capitalization rates used by lower courts.*”
In United States v. Leavell and Ponder, Inc.,** a Wherry housing case,
the court rejected a capitalization rate of 43 percent (arrived at by
using an FHA rate, plus $ percent for mortgage insurance) as ‘‘ridicu-
lous,’’ indicating that a prudent investor would not invest his equity in
FHA-controlled low-mortgage rental housing with all its incidental
hazards. The court allowed use of a capitalization rate arrived at by
considering large apartment buildings, stating that capitalization com-
prehended the use of rates realized on comparable investments.

When dealing with special purpose properties that produce income,
some inquiry into income may be legitimate. Assuming that the busi-
ness being conducted was losing money and proof were confined to the
cost approach, a high value might be indicated.*® Depreciation could
not be properly determined absent an inquiry into the capacity of a
property to earn money. As a practical matter, the inquiry in the market
is ““what will the property earn?’’ The extent of allowable collateral
inquiry, however, must be subject to the control of the trial court. Proof
of income could result in prolonged and fruitless inquiry at trial. There
must be some recognizable correlation of the amount of business done to
the value of the property. The business may be too complex to permit
this; an example would he the partial taking of a General Motors
assembly plant. Some restriction in proof obviously is necessary. The
proponent should be obligated to establish that his proffered proof is
relevant to the issue of value.

Competency of Witnesses

Rules concerning competency of witnesses in special purpose proper-
ties are the same as in other cases. No review of all cases relating to the
issue of competency is made herein. Attention is directed to the exten-
sive annotation beginning on page 7 of 159 A.L.R. A section entitled
¢‘Special-Use Property’’ begins on page 64 of this annotation.?°

Objections to competency of expert witnesses in special purpose
cases usually take one of two forms: the condemmnor objects to the
competency of a ‘‘lay”” witness testifying to value of the subject
property for the particular use being made of it; or the owner objects

287 See Diocese of Buffalo v. State, 43
Misc.2d 337, 250 N.Y.S.2d 961 (1964);
United States v. Leavell and Ponder, Inec.,
286 F.2d 398 (5th Cir. 1961).

288 986 F.2d 398 (5th Cir. 1961).

289 See also Likins-Foster Monterey Corp.
v. United States, 308 F.2d 595 (9th Cir.
1962) ; United States v. Whitehurst, 337
F.2d 765 (4th Cir. 1964). In the Likins-
Foster case and Winston v. United States,

342 F.2d 715 (9th Cir. 1965), capitalization
rate arrived at by considering sales of other
Wherry projects was used; see United
States v. Certain Interests in Property, 239
F.Supp. 822 (D. Colo. 1965).

200 See also, Note, Eminent Domain:
The Problem of Damages Where Land has
been Adopted to a Special Use, 37 Bogron
U.L. Rev. 495, 502 (1957).
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to the use of conventional real estate experts to value his special pur-
pose property.* In either case, a proper foundation showing the wit-
ness’s knowledge of the property and of values must be laid. The ques-
tion of competency is for the trial judge.**

First Baptist Church of Maxwell v. State Dept. of Roads *** recog-
nized this rule and stated that mere familiarity with the physical struc-
ure and location of the church involved was not enough. A funeral
director was not permitted to give an opinion where he had no experi-
ence with and knew nothing about the prices paid for land developed as
a cemetery.” The city’s witness in Chicago v. George F. Harding Col-
lection was held to lack the required familiarity with the property and
knowledge of the property—the witness ‘“must have some eredentials in
a case such as this.”” **®

Conversely, the witness does not have to be an ‘‘expert’’ in the busi-
ness involved. In Westmoreland Chemical and Color Co. v. Public
Service Commission,”® testimony was not confined to those with a
knowledge of the manufacturing business, the court noting that market
value was not a question of seience or skill upon which experts alone
may give an opinion, but that a witness who had personal knowledge
of the value of the property, its location, buildings, uses, impairment,
and sales of other lands in the vicinity was competent to testify. Also, in
Eisenring v. Kansas Twapike Authority,* the court noted: ““In the
absence of market value, because the special type of property is not
commonly bought and sold, resort may be had to the testimony of more
specialized experts.”” And that value for a special use could be shown
by those familiar with such use, although they werc not familiar with
values in general.

That one claims to be an owner does not result in a relaxation of the
rules with respect to knowledge. A vice president was not permitted to
testify as an owner as to damages in Puget Sound Power and Light Co.
v. PU.D. No. 1.*® Former members of the church involved in First
Baptist Church of Maxwell v. State Dept. of Roads**® were not per-
mitted to testify.

An example of the situation where the condemmnor is objecting to the
owner’s ‘““‘lay’’ witnesses is found in Idaho-Western Ry. Co. v. Columbia
Conference, Ete*® After referring to the fact that such witnesses had
been cross-examined and the jury was competent to determine the
weight given their testimony, the court stated:

201 See Newton Girl Scout Counecil v. 204 State Highway Dept. v. Baxter, 111
Massachusetts Turnpike Authority, 355 Ga. App. 230, 141 S.E.2d 236 (1965).
Mass. 189, 138 N.E.2d 769 (1956), for ob- ; ;"5 7)0 . App. 2d 254, 217 N.E.2d 381
jections both ways. 1965).

Nt Do Patk v. Degay 293 Pa. 326, 142 A. 867 (1928).
il el NN 207183 Kan, 774, 332 P.2d 539 (1958).

County, 111 Ga. App. 429, 142 S.E.2d 72 208123 F.2d 286 (9th Cir. 1941).

(1965). 209178 Neb. 831, 135 N.W.2d 756 (1965).

203 178 Neb. 831, 135 N.W.2d 756 (1965).  3°020 Idaho 568, 119 P, 60 (1911).
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Evidence of value and damages in such cases as this should not be limited
or confined to so-called expert witnesses ; indeed, it could not be, for the
reason that it would be practically impossible to tell just what would
constitute an expert in such matters. A witness must necessarily claim
to know something about the value of such property before he can fix
any value, and the extent and value of that knowledge will be fully dis-
closed on cross-examination.

523

CEMETERIES

Vacant cemetery property is valued in one of two ways in condemna-
tion cases: by the income approach, based on income from sales of
cemetery tracts, less expenses, and discounted because such income will
be received over a period of many years; or by the sales approach,

based on sales of comparable (usually not cemetery) lands.

301

Authority is split on whether or not market value is the measure. In
Diocese of Buffalo v. State* the court stated:

Tt must, however, be recognized that market value is always based on
hypothetical conditions. Henece it is never necessary to show that there
was, in fact, a person able or willing to buy. So while market value is
still the measure, in the case of property held or improved in such a
manner as Lo render it virtually unmarketable, means other than the
usual methods of ascertaining value must, from the necessity of the case,
be resorted to. It is, therefore, proper in such cases to deduce market
value from the intrinsic value of the property, and its value to its own-

ers for their special purposes.

301 Annot., Measure of damages for con-
demnation of lands of a cemetery, 62
A.L.R.2d 1175. There is substantial litera-
ture on cemetery appraisals, most of which
is directed to application of the income ap-
proach method: Finkel, Appraising o
Cemetery, 19 ApprAIsaL J. 342 (July
1951) ; 20 ApprATSAL J. 472 (Oect. 1951);
21 ApprAisan J. 642 (Jan. 1952). Finkel,
Condemnation Appraisal of a Cemetery, 23
ApprAtsan J. (3) 379 (July 1955). These
articles have been reprinted. Finkel, Ap-
praisal of Cemeteries, ENCYCLOPEDIA OF
ReAL BsTATE APPRAISING ch. 27, at 571
(Prentice-Hall, 1959).

Jerrard, Appraisal of Cemeteries, Mau-
soleums, and Crematories, 3 APPRAISAL AND
VarvaTion Manvan 159 (American So-
ciety of Appraisers, 1958). This article ap-
parently first appeared in APPRAISING A
CEMETERY Or MAUSOLEUM (Bank of Amer-
ica N.T. and S.A. 1959). Bowen, Valuation

of Church Cemeteries-Historical Approach,
APPRAISAL AND VALUATION MANUAL 205
(American Society of Appraisers, 1964—
65) ; Hall and Beaton, Partial Taking of a
Cemetery with Contingent Liability, 35 Ap-
PRAISAL J. 107 (Jan. 1967); A Growing
Enterprise Decrease in Value? Cemeteries
Do! 35 APPRATSAL J. 285 (Oct. 1967).

Richards, Appraisal of Cemetery Lands,
37 Appramsan J. 394 (July 1969). All
cemetery cases from July 1936 to date have
been covered by extensive notes in the
CemETERY LEGAL Compass (Raymond L.
Brennan, ed., 417 So. Hill St., Los Angeles,
Cal.). Back issues of this publication are
available.

30243 Mise. 2d 337, 250 N.Y.S.2d 961
(1964) ; see St. Agnes Cemetery v. State,
2 N.Y.S.2d 37, 163 N.Y.S.2d 655, 143
N.E.2d 377, 62 A.L.R.2d 1161 (1957), and
cases in section on “The Market Data Ap-
proach.”
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However, in Graceland Park Cemetery Association v. City of
Omaha,*® market value was rejected, the court saying:

There are types of property that are not bought and sold on an open
market and consequently do not have a reasonable market value within
the rule that the fair market value is the price which property will
bring when offered by a willing seller to a willing buyer, neither being
obligated to buy or sell. The fair market value of property implies
proof of sales of similar property in the community as a means of fixing
the value of the property taken. When the property is such that evi-
dence of fair market value is not obtainable, necessarily some other
formula for fixing the fair value of the property must be devised. . . .
‘We hold, therefore, that in the taking of land used for cemetery pur-
poses the measure of damages is not the fair market value of the land
for the simple reason that such property has no fair market value.

It makes little difference whether the market value measure is adopted
or rejected in terms of the appraisal technique applied and the proof
that will be permitted to go to the trier of the facts. The only difference
appears to be in the statement of the measure of compensation in ap-
praisal testimony, instructions, and argument.

‘What factors determine which approach (income or market data) is
used in a particular case? Cemeterio Buxedo v. People of Puerto
Rico ** indicated that the market data approach is used where there
usually are no sales of spaces or platting for cemetery use in the area
involved. In Buxzedo, the court also referred to the fact that the land
involved was at the front of the cemetery and was the most valuable
part. St. Agnes Cemetery v. State of New York **® indicates that the
dedication to cemetery purposes added value to the land, quoting
Fidelity Union Trust Co. v. Union Cemetery Association**® as a jus-
tification for permitting valnation of such lands by other than the
conventional methods:

. . . Liand when dedicated to the burial of the dead, acquires an unique
value by the grace of its consecration and the exclusiveness of the ceme-
tery franchise.

St. Agnes also states that where the land taken is an ‘‘integral though
unused portion of a well established cemetery, that is, a portion of a
cemetery in which there have been no interments and no sales of graves,
the property should be appraised on the basis of its value for cemetery
purposes.””’

Situations in which the market data approach has been used have
been characterized as ‘‘undeveloped land in a remote part’’ of the ceme-

303173 Neb. 608, 114 N.'W.2d 29 (1962); 470 (Mo. 1968).
State ex rel. State Highway Commission v. 304 196 F.2d 177 (1st Cir. 1952).
Barbeau, 397 S.W.2d 561 (Mo. 1965) ; and 3052 N.Y.S.2d 37, 163 N.Y.S.2d 655, 143
State ex rel. State Highway Commission v. N.E.2d 377, 62 A.L.R.2d 1161 (1957).
Mt. Moriah Cemetery Ass’n, 438 S.W.2d 306 104 N.J. Eq. 326, 145 A. 537 (1929).
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tery.®” Remoteness may also exist in terms of time; i.e., when the lots
in question would be sold. State Highway Commission v. American
Memorial Parks**® asserted that the property must be immediately
available and there must be the probability of development within a
reasonable time. Dawn Memorial Park v. DeKalb County ** indicated
that although the land in question was zoned and planned for cemetery
use, it was not physically suitable for such.

In Green Acres Memorial Park v. Mississippi State Highway Com-
mission,”® a plat had been recorded but there were no graves or inter-
ments in the area of the taking, and the market data approach was
approved. In Graceland Park Cemetery v. City of Omaha,* the area
taken had never been surveyed or staked and there was no evidence of
any development in the area, but the court permitted valuation by the
income method, indicating that the jury was to consider all uses in
valuing the property. Each case must stand on its own. Factors in the
area taken that might be considered include dedication, consecration,
platting for cemetery use, and proximity in terms of time of use and
distance from the developed portion of the cemetery.

The Income Approach

The use of the income approach in valuing takings of portions of
cemeteries, which use is unique in that it nsually applies an income
approach to vacant and unimproved land, has been justified on the
grounds that ‘‘the fact that there was no market or a limited markel
for such property was favorable to its admission.’” *** Diocese of Buf-
falo v. State states that, in such a situation, other means must be used
and value can be deduced from intrinsic value and value to the owner
for special purposes.*®

The approach has survived the attack that it results in a valuation
of business profits rather than a valuation of the land. In Diocese of
Buffalo v. State,** the court stated:

. . . Such evidence [sales of burial plots] is not admitted to show profit.
Its sole purpose is to enable the court not having the benefit of more

307 St. Agnes Cemetery v. State, 2 N.Y.S.
2d 37, 163 N.Y.S.2d 655, 143 N.E.2d 377,
62 A.L.R.2d 1161 (1957), distinguishing
Laureldale Cemetery Co. v. Reading Co.,
303 Pa. 315, 154 A. 372 (1931).

308 82 S.D. 231, 144 N.W.2d 25 (1966).

309111 Ga. App. 429, 142 S.E.2d 72
(1965).

810 246 Miss. 855, 1563 So.2d 286 (1963).

311173 Neb. 608, 114 N.W.2d 29 (1962).

812 Cemeterio Buxedo v. People of Puerto
Rico, 196 F.2d 177 (1st Cir. 1952). This
case also indicates that because the land
contained no burials it has value to a

prospective purchaser.

313 43 Misce. 2d 337, 250 N.Y.S.2d 961
(1964).

314 7d. Accord: Cemeterio Buxedo v.
People of Puerto Rieo, 196 F.2d 177 (1st
Cir, 1952); St. Agnes Cemetery v. State,
2 N.Y.S.2da 37, 163 N.Y.S.2d 655, 143
N.E.2d 377, 62 A.L.R.2d 1161 (1957); cf.
State Highway Commission v. American
Memorial Parks, 82 S.D. 231, 144 N.W.2d
256 (1966); and Green Acres Memorial
Park v. Mississippi State Highway Com-
mission, 246 Miss. 855, 153 So. 2d 286
(1963).
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customary methods of valuation, to obtain some factual indicia of the

value of the land by showing its worth to the owner or to the prospective
buyer.

St. Agnes ** indicates that the circumstances of an established ceme-
tery are such as not to be speculative, saying that the method used
eliminated any consideration of profit because the discounted sum
represents the present value of the land less any profits. If this lan-
guage means that the discounting process removes profit, it is question-
able. St. Agnes also indicates that income from interment fees, rental
of tents and other burial appurtenances, and sales of markers and other
miscellaneouns services represent future business profits but that such
did not appear in the record.

The argument that substitution, rather than the income approach,

is the proper method has been rejected. In St. Agnes, the court noted
that:

The land taken is irreplaceable by the substitution of other land in a
different location. Replacement cost has not been admitted as evidence
in measuring the value of vacant land.

Also, in State v. Lincoln Gardens, Inc.*® the court refused to permit
evidence of a witness’s willingness to sell substitute property or to
instruet on substitution.

A consideration of appraisal articles does not reveal unanimity on
how the income approach is to be applied.”” State ex rel. State Highway
Commission v. Mount Moriah Cem. Ass’n *® indicates that damages in
cemetery cases need not always be computed in exactly the same way.
Cemeterio Buxedo v. People of Puerto Rico** states:

This is not to say that valuing the parcel is merely a problem in multi-
plication. Rather, such figures as sales and cost of interment, among
others, are factors which would be eonsidered by a prospective buyer
and would help to form a basis for valuing the tract before and after
the condemnation.

The income approach may be stated briefly as follows:

1. Determine average annual gross income by multiplying gross
price per lot by sales per year.

2. Determine average annual expense. .

3. Subtract average annual expenses (2) from average annual gross

3152 N.Y.S.2d 37, 163 N.Y.S.2d 655, 143 condemnation by cemetery; and Green

N.E.2d 377, 62 A.L.R.2d 1161 (1957).
816242 Ind. 2d 206, 177 N.E.2d 655
(1961) ; cf. State Highway Commission v.
American Memorial Parks, 82 S.D. 231,
144 N.W.2d 25 (1966), where reference is
made to South Dakota statute authorizing

Acres Memorial Park v. Mississippi State
Highway Commission, 246 Miss. 855, 153
So. 2d 286 (1963).

317 Compare methods of Finkel and
Jerrard, supre note 301.

318 438 S.W.2d 470 (Mo. 1968).

319196 F.2d 117 (1st Cir. 1952).
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income (1) to arrive at annual net income.

4. Divide the number of lots available for sale by the estimated sales
of lots per year to arrive at the estimated life of the cemetery.

5. Multiply annual net income by the Inwood factor at the appro-
priate rate of discount (generally called capitalization rate) for the
estimated life of the cemetery, to arrive at the value of the cemetery
land before the taking.

6. Divide the value of the cemetery land before the taking by the
lots (or other unit such as square feet or acres) available for sale, to
arrive at the net value per lot (or other unit).

7. Multiply the net price per lot by the number of lots available for
sale after the taking, deducting such sums as are deemed a proper
allowance for damages to the remainder, to arrive at the value of the
cemetery land after the taking.

8. Subtract the value of the cemetery land after the taking (7) from
the value of the cemetery land before the taking (8) to arrive at just
compensation.

This statement is a simplification and does not reflect all calculations
the appraiser may be required to make. The caleulations to arrive at
the before value of the property follow Finkel,**® and the calculation
of the after value and just compensation follow Diocese of Buffalo v.
State ™ and Mount Hope Cemelery dssocialion.’ The mcethod is
subject to variations, which may be as acceptable as that ountlined.”

Tt should be recognized that the gross income must pay for buildings;
site improvements, such as roads, landscaping, and entrances; and
land that is not salable as well as that in salable spaces. Deduction
also must be made for the costs of development if the appraisal includes
raw land. Adjustments for these items must be either as expenses or
by appropriate deductions from the total value of the cemetery so as to
leave raw land value.

Awnual Gross Income

The first step in appraising a cemetery by the income approach is
to estimate the annual gross income, usnally based on price per lot or
per square foot multiplied by estimated sales per year. Past annual
sales of lots, both as to number of sales and prices in the subjeet prop-
erty cemetery, are usnally used. In Diocese of Buffalo v. State,* the
court said:

320 Pinkel, supra note 301, 20 APPRAISAL
J. 72 (Jan. 1952).

32143 Miss. 2d 337, 250 N.Y.S.2d 961
(1964).

32211 A.D.2d 303, 203 N.Y.S.2d 415,
af’d 12 A.D.2d 705, 208 N.Y.S.2d 737
(1960).

323 See methods used in Jerrard, and

Hall and Beaton, supra note 301; State ex
rel. State Highway Commission v. Mt.
Moriah Cemetery Ass'n, 438 S.W.2d 470
(Mo. 1968).

32443 Mise. 2d 337, 250 N.Y.S.2d 961
(1964) ; Mt. Hope Cemetery Ass'n v. State,
11 A.D.2d 303, 203 N.Y.S.2d 415, af’d 12
A.D.2d 705, 208 N.Y.S.2d 737 (1960), use
an average of sales for five years.
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The gross selling price per grave is established on the basis of the past
history of the cemetery . . . an average is struck portraying the number
of graves which have been sold per year over a period of time reason-
ably sufficient to indicate the sales activity of the cemetery.

May projections as to the price and number of sales, based upon
investigations made by the appraiser, be used as a starting point for
his caleulation? Hesitancy of courts to accept future profits mitigates
against this practice. In Graceland Park Cemetery Ass’n v, City of
Omaha,** capitalization of anticipated profits was held improper, the
court noting: ‘“We point out that a eapitalization of anticipated profits
is not a proper method of fixing the value of property.” St. Agnes
Cemetery v. Stale *® used data from past sales but stated: *‘Clearly
to be expected future earnings may be considered.”” Cemeterio Buxedo
v. People of Puerto Rico®" indicates that inquiry should encompass
““in general its future prospeets as they would appear to a ‘willing
buyer.” "’

A substantial amount of appraisal literature is directed to the investi-
gation of future sales that the appraiser should make. Finkel *** indi-
cates:

Knowledge of plot prices prevailing within the trading area of com-
parable cemeteries guides the appraiser in his determination of prospec-
tive yield.

Jerrard *° says:

Due to the fact that there are so many variables, namely, increase and
decrease of sales, decreasing insurance premiums and taxes and increas-
ing income from perpetual care fund, it is impossible to use a straight
line of annuity with accuracy. Therefore, the net for each year is
brought to date by the use of respective Inwood Coefficient by years
and the total summation of each one of these figures for each year will
result in the value of the property.

The method suggested by Jerrard of estimating each year’s net income
and discounting for each year was used by the owner’s appraiscr in
United States v. Eden Memorial Park Association,” although this fact
is not indicated in the reported opinion, the court noting that capitaliza-
tion was of “‘projected income.”’

In State ex rel. State Highway Commission v. Barbeau,”® the court
made reference to increased sales in the future because of inercased
population. The price per lot was not adjusted for this factor, but it
was recognized in the use of a shorter life for the portion of the ceme-
tery involved.

325173 Neb. 608, 114 N.-W.2d 29 (1962). 328 Winkel, supre note 301, 19 APPRAISAL
326 2 N.Y.S.2d 37, 163 N.Y.S.2d 655, 143  J. 345 (July 1951).
N.E.2d 377, 62 A.L.R.2d 1161 (1957). 329 Jerrard, supra note 301.
327196 F.2d 177 (1st Cir. 1952). 330 350 F.2d 933 (9th Cir. 1965).
331397 §.W.2d 561 (Mo. 1965).
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If the appraiser is permitted to adjust his opinion as to the price per
tract to be realized in the future based on his investigation, factors
that should be considered include competition, location, terrain, layout
population and population growth, death and interment rates, religious
considerations, and sales practices.*”® He will consider these factors in
determining the rate of sale and capitalization rate in any event.

Several cases state that ‘‘average prices’’ of sales in a cemetery are
to be considered.”®* In Diocese of Buffalo v. State** where shortening
the life of the cemetery in the after situation had the effect of treating
the area taken as the last to be sold, the court said:

. The practice in New York has been to reject as spceulative the use
of the time table specifying the order in which sales would be made;
hence, all unsold grave areas within and without the appropriated par-
cels are totalled and averaged.

Thiq practice has the effect of treating the land in the taking as ‘‘aver-
age’” in terms of time of sellout, although, in faect, it may be more
desirable and therefore command a ]11{.,]1(31 price or sell faster than do
average tracts. Because of this problem, the average price per unit
approach was rejected in State ex rel. State Highway Commission v.
Barbeau,* where the taking included an area that was superior be-
cause of its physical characteristics and location. The prices realized
on sales of other prime tracts were used, the court noting that it was
not proper to compare dissimilar properties, The amenities of the
area taken also were recognized in the form of a shortened life of the
cemetery.

The owner receives income from other sources than sales of tracts.
Finkel **¢ includes this fact in his calculations and notes:

Plot prices, other sources of income, and the rate of sales, as already sug-
gested, affect the value of the enterprise. Although the prineipal source
of income stems from the sale of grave spaces, the cemetery organiza-
tion gains additional revenue from interment fees, special services, and
the sale of memorials.

Sources of income recognized by Jerrard **" are:

1. Sales of graves.
a. Immediate need.
b. Pre-need.

332 Pinkel, supra note 301, 19 APPRAISAL  ex rel. State Highway Commission v. Mt.
J. 342 (July 1951); Jerrard, supra note Moriah Cemetery Ass'n, 438 S.W.2d 470
301; Palmer, MANUAL oF CONDEMNATION  (Mo. 1968).

Laws 381 (Mason Publ. Co. 1961). 33443 Mise. 2d 337, 250 N.Y.S.2d 961

333 St.  Agnes Cemetery v. State, 2 (1964).

N.Y.S.2d 37, 163 N.Y.S5.2d 655, 143 N.E.2d 335 397 S.W.2d 561 (Mo. 1965).

377, 62 A.L.R.2d 1161 (1957); Graceland 336 Finkel, supra note 301, 19 APPRAISAL
Park Cemetery Ass'n v. City of Omaha, J.345 (July1951).

173 Neb. 608, 114 N.W.24 29 (1962) ; State 387 Jerrard, supra note 301.



530 VALUATION PROBLEMS IN CONDEMNATION

2. Sales of crypts, sarcophagus, niches.

a. Immediate need.

b. Pre-need.

Sales and placing of markers.

Opening and closing of graves (interment).
Special services.

Interest from perpetual care fund.

22

The only case making reference to such services is St. 4 gnes Cemetery
v. State,* where no evidence of such was introduced, but the court
characterized such income as ‘‘business profits’’ rather than returns
from the land. These items result from the ownership of the land as
much ag gallonage income does from a gasoline station condueted on
a piece of property. The cemetery owner is sure of this income—open-
ings and closings, vaunlts and liners, and markers will be sold upon
interment—the uncertainty being only as to when such income will be
received. In terms of markup, these are high-return items. They are
factors that would he considered by a prospective buyer or investor
in determining what the property was worth.

As indicated previously, Finkel and Jerrard consider income from
a perpetual care fund, where such is maintained, a proper item to be
included in income. This fund is incidental to the ownership of the
cemetfery. The use of its income is confined to the maintenance of the
cemetery. If the expenses of such a fund must be charged against sales
income, the income from the fund should be treated as an income item
—it pays for part of the maintenance expenses, which would otherwise
decrease income.

Annual Expenses

From the annual gross income is subtracted the annual expenses of
developing and selling the land, maintenance, and payments into funds
required for perpetual care to arrive at net annual income. Expenses
included are administration costs, including salaries, legal and account-
ing fees, advertising, and typical office expenses.®® Salesmen’s com-
mission, particularly where an aggressive pre-need program is in-
volved, will be substantial.

The costs of improvements and land not salable but necessary for the
use of such salable lands must be recognized. In Mount Hope Cemetery
Association v. State,*° calculations used recognized that only 32,592
square feet of each acre was salable but that the income from the sale
of such must be used to pay for the development costs of the entire acre.

338 2 N.Y.S.2d 37, 163 N.Y.S.2d 655, 143 maintcnance, salaries, soeial security, utili-
N.E.2d 377, 62 A.L.R.2d 1161 (1957). ties, miscellaneous office expenses, and al-
339 Finkel, supra note 301, 19 AprpraiSAL  lowance for contingencies.
J. 472 (Oct. 1951). Jerrard, supre note 310711 A.D.2d 303, 203 N.Y.S.2d 415,
299, includes taxes, insurance, sales commis- af’d 12 A.D.2d 705, 208 N.Y.S.2d 737
sions, advertising, perpetual care fund, (1960).
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If and how income is to be allocated for office and maintenance build-
ings and the land occupied by them has been very little discussed.
T'inkel does recognize that income should be set aside if it is necessary
to replace such buildings.*** Some of the income obviously is required
to pay for these buildings whether they are replaced or not. Hall and
Beaton treat equipment depreciation as an expense but do not recog-
nize any other form of depreciation.** With respect to depreciation,
Jerrard *** gays:

Due to the fact that this is a solution of present worth of future bene-
fits (the income stream) the depreciation is cared for by use of the
Tnwood Coefficient. Tt can, therefore, be completely disregarded.

In the usual case, the taking will be land only. The value of this land
is what must be determined. To arrive at the value of land by using
income attributable both to land and to land improvements, there must
be an adjustment either in income or in the final value to reflect the
income or value allocated to improvements and the land they occupy.
This aim is not acecomplished simply by using an Inwood Coefficient. Tt
apparently can be done at either of two stages of the calculation: a de-
duction made at the expense stage to cover annual depreciation of
building and annual cost of nonsalable producing land, plus a return on
the investment for these items; or one made at the end of the caleulation
of value based on entire income. The effect of the deduction is to sub-
tract the value of the improvements and unproductive land and to ar-
rive at a net value of unsold grave land.

A usual item of expense is for payments made into a perpetual en-
dowment care fund, which fund may be required by law. The income
from this fund generally is used for maintenance of the cemetery, pre-
sumably being adequate to pay for maintenance in perpetuity after com-
plete sellout. The payments into this fund as required by law may not
be adequate for this purpose, and more than the statutory requirements
may have to be deducted from income and deposited in this fund or
otherwise held for perpetual maintenance.* As more improvements
and interments are made, the costs of maintenance rise. This effect is
more pronounced in ‘‘monument’’ than in ““memorial park’’ cemeteries.
Tncome available for maintenance also diminishes as the cemetery
grows older. In Mount Hope Cemetery Association v. State,”* dedue-
tions for required care and maintenance funds were held proper, al-
though the owner argued that it was relieved of part of this obligation
by the expropriation. Recognizing that perpetunal care became a charge
on the land and diminished its value, the court, in Diocese of Bujffalo v.

341 Finkel, supra note 301, 20 APPRAISAL 344 Hall and Beaton, supra note 301.
J. 72 (Jan. 1952) ; Hall and Beaton, supra 34511 A.D.2d 303, 203 N.Y.S.2d 415,
note 301. af’d 12 A.D.2d 705, 208 N.Y.8.2d 737
342 Hall and Beaton, supra note 301. (1Y60).
343 Jerrard, supra note 301.
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State,*** declined to adopt the state’s contention that the value of the
appropriated parcel shonld he diminished by an amount sufficient to
capitalize an admittedly inadequate perpetual care fund for the entire
cemetery. This result is to be contrasted with State Highway Commis-
sion v. American Memorial Parks®*" where the court recognized an
inclusion in the award of a sum representing present worth of perpetual
care requirements,

Rate of Sales

Consideration is given to the actual rate of sales in the cemetery
involved. Other factors, however, can affect the figure used. Included
are competition, the amenities of the cemetery involved, population
trends, death and interment rates, the market served (including religi-
ous considerations), and the sales program conducted by the cemetery.

The rate of sales and, in turn, the life of the cemetery will be affected
by the type of sales program conducted. Sales are characterized as
‘‘immediate need’’ or ‘‘at need’’ and ‘‘pre-need.’’ The former might be
characterized as ‘‘walk-in’’ and are sales incidental to interments and
sales to friends and members of families of persons buried in the ceme-
tery. ‘‘Pre-need’’ sales are those that result from promotional sales
programs. These sales are sold at a more rapid rate than are immedi-
ate need sales. Some cemeteries sell only for immediate need. In
others, the emphasis is on pre-need sales.

Cemeteries usually are developed in small sections to defer develop-
ment and maintenance costs until areas are actually needed for sale.
When a pre-need sales program is used, the sales generally are made
at lower prices as a sales inducement, income from such sales being
used for costs of development. After a certain portion, often two
thirds to three fourths, of the tracts in an area have been disposed of
by pre-need sales, the pre-need sales program is dropped, because with
the development of the area and interments in it, sales can be made at
higher prices under an immediate need program without sales promo-
tion.

As indicated previously, cemeteries develop in stages.**® The first
stage is that of initial development, in which there are few sales and
interments to develop business. Tracts are sold at moderate prices,
often through pre-need programs, to stimulate sales; and costs of
development are high. Sales may be made in advance of the actual
development of the land in order to secure income to pay for such
development. The next stage or stages occur after considerable sales
and development of the cemetery. Sales may stabilize, the prices are
better, and development costs decrease. The final period occurs after

346 43 Mise. 2d 337, 250 N.Y.S.2d 961 348 Tinkel, supra note 301, 21 APPRAISAT
(1964). J. 472 (Oct. 1951). Jerrard, supra note 301.
347 82 S.D. 231, 144 N.W.2d 25 (1966).
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most of the spaces have been sold and when the remaining spaces will
sell themselves without promotion. A more substantial portion of the
cemetery’s income comes from interments and other services.**® In-
come from the perpetual care fund is higher, but so are maintenance
costs. Which of these periods the subject cemetery is undergoing
obviously affects the annual number of sales, which in turn deter-
mines the remaining life of the cemetery, as well as income.

Because sales, income, and expenses are not constant, depending
in part on the stage of development and sales program of the particu-
lar cemetery involved, Jerrard suggests that estimates be made of these
items for each year of the life of the cemetery and each year’s net in-
come discounted by the appropriate Inwood factor, the total of the
present worth of each of such year’s net income being the value of the
property.®*® The practical effect of this process is to move more sales
nearer to the present and to make more optimistic the number of sales
and prices to be realized in future years. As the income is less af-
fected by the discount factor, the resulting value of the cemetery is
higher. As the annual estimates are projections of future income and
expenses, this method may encounter legal objections.** It is assumed
that an appraiser using the more conventional discount method will
consider the same variable factors, making such adjustments in the
rate of sales and, in turn, in the life of the cemetery, or capitalization
rate, as in his judgment are appropriate. Presumably, if the appraisal
practice is as exact as some pretend, results would be approximately
the same by either method.

Life of Cemetery

The expected life of the cemetery is arrived at by dividing the total
unsold spaces available by the expected sales each year. This method
can result in predietion of an extremely long life, particularly where no
inerease in sales is anticipated because of the inereased population and
similar factors. Because of the effect of the discounting process, the
longer the life, the less is the present value per unit of the cemetery.
Also, the present worth of tracts that would be sold last would be
extremely low. Presumably, if this value is less than the value of the
land for other use, the highest and best use of a portion of the land of
the cemetery would not be to hold it for an indefinite period for ulti-
mate sales as cemetery tracts; and, in effect, such land would be surplus
to the cemetery. Finkel and Jerrard suggest that caleulations be
limited to a 50-year life.**

349 A Growing Enterprise Decrease in it valuable.
Value? Cemeteries Dol, supra note 301; 350 Jerrard, supra note 301.
Cemeterio Buxedo v. People of Puerto 351 See supra note 284,
Rieo, 196 F.2d 177 (1st Cir. 1952), states 352 Finkel, supra note 301, 20 APPRAISAL
that the cemetery land vacant is what makes J. 73 (Jan. 1952) ; Jerrard supra note 301.
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Cases tend to consider the problem of life of the cemetery in terms
of straight mathematics: unsold lots divided by sales per year. In
State ex rel. State Highway Commission v. Barbeau,* where mathe-
maties indicated a life of 325 years for the whole cemetery, the trial
court accepted an economic life of 30 years for the area in which the
taking was located because of its superior physical characteristics and
location. In Mount Hope Cemetery Association v. State* claimed
ages were 138 years and 55 to 57 years, and the court arrived at a life
of 98 years after deducting certain areas that were not salable.

Capitalization Rate

Having arrived at the annual net income and the remaining life, the
next step is the determination of the capitalization rate. Because there
usually are no sales of cemeteries, there is no way of gauging a proper
rate based on consideration of sales prices and the incomes derived
from particular cemeteries.

Finkel suggests that in view of the risks inherent in cemetery opera-
tions, rates range ‘‘from 8 percent to 15 percent and higher.”” He also
indicates that there are monumental cemeteries in densely populated
areas meriting rates of 9 to 11 percent, and that rural cemeteries may
range ‘‘upward from 13 percent.”” He states that the rates should be
governed by the going rate of interest plus compensation for the risk
element, responsibilities of management, and the nonliquidity element
present in cemetery ownership.**

Suggestion has been made that the nonprofit cemetery be discounted
at a lesser rate than is the profit cemetery. In a demonstration ap-
praisal, Hall and Beaton used a 4-percent capitalization rate, stating:

Although the 4% discount rate does not reflect the return which a
prudent investor would demand from this type of operation or the fair
market value of the subject cemetery, it is the minimum rate that even
a nonprofit organization would require and reflects the value in use to
the subject cemetery.

To consider the status of the owner is to consider his particular values,
and this procedure might not be allowed in some jurisdictions. Non-
profit organizations would not expect the rate of return of profit ceme-
teries nor as rapid a period of sellout as a commercial buyer would
expect.

353 397 S.W.2d 561 (Mo. 1965).

34711 AD.2d 303, 203 N.Y.S.2d 415,
af’d 12 A.D.2d4 705, 208 N.Y.S.2d 737
(1960). Lives used in other cases were: St.
Agnes Cemetery v. State, 2 N.Y.S.2d 37,
163 N.Y.8.2d 655, 143 N.E.2d 377, 62
ALR.2d 1161 (1957), 40 years; Diocese
of Buffalo v. State, 43 Misc. 2d 337, 250

N.Y.S.2d 961 (1964), 61 years; and State
ex rel. State Highway Commission v. Mt.
Moriah Cemetery Ass™n, 438 S.W.2d 470
(Mo. 1968), state claimed 53 years before
and 34 years after.

855 Finkel, supra note 301, 19 APPRATSAL
J. 475 (Oct. 1951).



SPECTAL PURPOSE PROPERTIES 535

Capitalization rates used in cases have not reached the size sug-
gested by Finkel. The 2 percent rate used in St. Agnes Cemetery v.
State ®® and Mount Hope Cemetery Association v. State *" represents
a low rate applied. In Diocese of Buffalo v. State,”® reference was made
to rates of 3 and 12 percent, the trial court’s rate of 4 percent being
modified on appeal to 6 percent. Rates presented in State ex rel. State
Highway Commission v. Mount Moriah Cemetery Ass’n™" were 3, 4,
and 10 percent.

State ex rel. State Highway Commission v. Barbeau ** used a rate
of 3.5 percent, which it stated to be the average rate of return from the
subject cemetery for a three-year period. It is not clear how actnal rate
of return can be determined if value is unknown. Presumably, these
figures were based on annual income and expenses from the bhusiness,
which may or may not have anything to do with the value of the land.

In the area of capitalization rates, as well as that of determining an
effective life of a cemetery, the income approach as generally applied
is extremely mechanical. How owners, buyers, or investors think is not
alluded to. Finkel refers to the pertinence of ‘“the risk element’’ and
the ‘“inordinate management responsibilities and inevitability of linger-
ing liquidation.”” ** The usual cemetery operator sees no such risks;
his business is secure in the absence of inordinate competition. Unless
the promotional operafor is looking to a quick return through a pre-
need program, he does not care.

Before and After

The method of arriving at the value after the taking by using the
same value per unit as in the before (step 7 of ‘““The Income Ap-
proach,”” supra) follows the method used in Diocese of Buffalo v.
State *** and Mount Hope Cemetery Ass’n v. State.*® The effect of the
use of this approach is to assume that the area taken will be sold out in
an average time; i.e., when the cemetery is half sold. Tt is possible that
the cemetery in the after situation will sell as many lots per year and
for as much money, until sellout, as would have occurred had there been
no taking. The effect of the taking, in terms of income stream, would
not be felt until sellout of the remainder. In calculation, the only item
affected is the life of the cemetery; the income for the last year is cut
off because of the decreased area. The effect is to subject the value of
the part taken to the greatest discount because sale of it is the most

356 2 N.Y.S.2d 37, 163 N.Y.S.2d 655, 143 360 397 S.W.2d 561 (Mo. 1965).

N.E.2d 377, 62 A L.R.2d 1161 (1957). 361 Finkel, supra note 301, 19 APPRAISAL
35711 A.D.2d 303, 203 N.Y.S.2d 415, J.477 (Oct.1951).

affd 12 A.D2d 705, 208 N.Y.S.2d 737 36243 Mise. 2d 337, 250 N.Y.S.2d 961

(1960). (1964).
358 43 Mise. 2d 337, 250 N.Y.S.2d 961 26211 A.D.2d 303, 203 N.Y.S.2d 415,
(1964). af’d 12 A.D.2d 705, 208 N.Y.8.2d 737

859 438 §.W.2d 470 (Mo. 1968). (1960).
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remote in time. An attempt to utilize this method was made in Diocese
of Buffalo v. Sate,*** resulting in a valuation of $68.70 for the 0.942 acre
being taken. The court rejected this method on the grounds that all
unsold lots were to be totaled and averaged and that the owners had in-
tended to develop the area of the taking imminently. In State ex rel.
State Highway Commission v. Mt. Moriah Cemetery Ass’n?® in re-
sponse to an objection to the State’s use of the shortened life method, the
courf held that damages in cemetery cases need not always be com-
puted in exactly the same way.

A second case, Diocese of Buffalo v. State,™® recently rejected the
“‘average value’’ approach, stating that it did not result in a true
valuation of the remainder, saying :

The departure from the ‘‘before and after’’ rule resulted in error. The
court’s decision in the St. Agnes case was premised on the dual assump-
tion that cemetery land is valuable as an inventory of individual grave
sites which may properly be treated as fungible and that sales will con-
tinue at a constant rate until they are all sold. On this premise, any
particular undeveloped cemetery plot could be substituted for any other,
and the only direct effect of a partial taking is to reduce the economic
life of a cemetery. In other words, since the sales will presumably con-
tinue at the same rate, the condemnation taking will merely decrease the
period of time during which the supply will be available. This economic
assumption—that the only effect of a partial taking is to reduce the eco-
nomic life of the cemetery—underlines the ‘‘before and after’’ approach
urged by the State, a contention which relates to the measure of damages
in these cases. This particular question critical to deeision herein, was
not raised by the parties nor considered by the court in St. Agnes. In
that case and in the others which followed it, we were concerned only
with the method of valuation, not with the measure of damages.

No reason exists for not applying the ‘‘before and after’’ rule in cases
involving a partial taking of cemetery lands. What the owner has lost
is, after all, the ultimate measure of damages. (See, e.g., Rose v. State
of New York, 24 N.Y.2d 80, 87, 298 N.Y.S.2d 968, 975, 246 N.IE.2d 735,
739-740; St. Agnes Cemetery v, State of New York, 3 N.Y .2d 37, 41, 163
N.Y.S.2d 659, 143 N.10.2d 380, supra; Boston Chamber of Commerce v.
Boston, 217 U.S. 189, 195.) In the main, uncomplicated by any claim
or issue of consequential damages or benefits to the retained property
(but see discussion in Buffalo Park case, infra, pp. 328-329, 300 N.Y.S.
2d p. 334, 248 N.E.2d p. 159), the only effect of the taking has been to
reduce Lhe size of each cemetery, just as would a street widening, if the
cemeteries had fronted on city streets. The remaining property still re-
tains its essential characteristics after the taking, is still just as useful
for cemetery purposes, as it was before the taking.

36443 Mise. 2d 337, 250 N.Y.S.2d 961 36624 N.Y.S.2d 320, 300 N.Y.S.2d 328
(1964). The method is also used in the (1969), rev’g 29 A.D.2d 916, 290 N.Y.S.2d
example contained in Hall and Beaton, 181, and 29 A.D.2d 918, 2900 N.Y.S.2d 185,
supra note 301. and 29 A.D.2d 916, 290 N.Y.S.2d 190

365438 S.W.2d 470 (Mo. 1968). (1969).
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The conclusion that the only effect of a partial taking of a cemetery
would shorten its economie life would not be sound if the lots taken
were more valuable or more readily salable than the remaining lots.**’
Also, as the court recognizes in its discussion of the Buffalo Burial
Park Association property in the second Diocese case, valuation of the
area taken under the conventional approach might result in the value
so low that value for another highest and best use must be considered.
Also, the expenses of development might vary in the ‘‘after’’ situation
from those in the ‘“before’’ so that the effect would not be merely a
shortened life. Courts and appraisers should not become so engrossed
in mathematical formulas as to lose sight of the result sought: market
value of the property, which purports to consider the attitudes of
buyers and sellers and not actuaries. The attitudes of buyers, sellers,
or investors may vary with each cemetery and each taking and require
departures from a strict annuity approach.

An Example

Having discussed the general method by which a cemetery can be
appraised with the income approach, a particular acquisition and ap-
praisal submitted at the trial is now discussed.

Cypress Lawn was a memorial park cemetery, originally organized
in 1938. It contained a lotal of approximately 69.87 acres, of which
41.97 acres was platted and dedicated cemetery land. The unplatted
areas constituted the rear ‘‘unplatted B,”” which also contained the
area occupied by the office building, mausoleum, crematorium, and work-
ing area, containing a total of 25.77 acres, and ‘‘unplatted A,”’ which
the owners had intended to use as the site of a funeral home, containing
approximately 1.67 acres.

The platted area, except for ‘‘Mountain View Addition,”’ was all im-
proved. ‘‘Mountain View Addition’’ contained approximately 18 acres
divided into 22,230 unsold, undeveloped, but platted and dedicated grave
spaces. The balance of the cemetery contained 13,295 sold grave spaces
and 10,282 unsold grave spaces. Of the unsold grave spaces, 4,958 spaces
were allocated to specific groups (Kagles, Veterans, and Catholics),
leaving 5,575 remaining for sale to the general public. The cemetery
conducted a pre-need sales program through an independent sales
agency, selling at pre-need in each section until 60 percent of that sec-
tion had been sold. All other sales were for immediate need. Prior to
the platting of ‘“Mountain View’’ there were only 840 lots left for pre-
need sales to the public. The taking for a new limited access facility
consisted of 9.87 acres, of which about 9.05 acres, containing 10,522
grave spaces, were 1n ‘‘Mountain View’’ and the balance in ‘‘unplatted
A.” ““Mountain View’’ had been rough graded and partially cleared

367 See State ex rel. State Highway Com- mission v. Barbeau, 397 S.W.2d 561 (Mo.
1965).
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to preserve some natural evergreen cover and enjoyed a gentle slope
with a panoramic view of the Cascade Mountains.

Sales for the past three years averaged 808 spaces per year, with
sales falling off in the last year, apparently because of the lack of
spaces available for pre-need sales. Prices of spaces range from
$135.00 to $275.00, depending on whether they were pre-need or at-
need and on the amenities of the particular areas involved. Ratio of
pre-need sales to at-need sales was approximately four to one. The
average number of deaths in the general area in which the cemetery
was located was 622 per year for a three-year period. Interments at
the cemetery during this period increased from 224 to 316. Population
of the county had increased about 15 percent in the last five years, and
projections indicated that in the future the population would increase
approximately 5 per cent a year. Although there were several other
cemeteries in the area, only one was really competitive with the subject
cemetery.

Table 1 is a summary of the calculations of one of the appraisers
retained by the owners. Comments with respect to various sections
follow.

Calculation of Annual Net Income—All appraisers assumed annual
sales in excess of the average of the past three years, the range being
from 875 to 950 sales. As to prices per lot, the State’s witnesses stayed
close to past sales, using prices of $130.00 and $135.00 per lot. The
owner’s witnesses anticipated future rises in prices and assumed that
prices in the Mountain View Addition would be higher than average.
One of the owner’s appraisers arrived at his average price per lot by
separate consideration of immediate need prices, pre-need prices, and
prime lot prices. All appraisers included in their calculations income
from openings and closings, liners, and markers. The State’s appraisers
stuck close to current income figures on these items, whereas the
owner’s appraisers assumed some increase. Income from the crema-
torium, columbarium, and mausoleum was treated as independent or
business income and not included in the calculations to arrive at the
value of the raw cemetery land. It therefore would appear to have been
an error in the foregoing appraisal to make a deduction for the value
of the crematorium and columbarium in the caleulation of value of raw
cemetery land.

Annual expenses largely followed those experienced by the cemetery.
None of the appraisals, other than that illustrated, made allotment for
costs of future development in the manner illustrated. One appraiser
provided a reserve for all land improvements, whereas another charged
depreciation and income to the buildings at this stage.

Capitalization—The area of most dispute was whether all of the
land in ‘““unplatted B’’ should be included in the calculation of the
value of cemetery land. A pretrial argument was held on this matter,
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TABLE 1
VALUATION OF CYPRESS LAWN

ITEM

VALUATION
1. Caleulation of annual net income

Annual gross income :

Estimate 950 sales at $180 $171,000

Endowment care income estimate 17,500

Open, close, liners, markers 70,000
Est. annual gross income $ 258,500
Annual expenses:

Sales commissions (309%) $ 51,300

Endowment care (109) 17,100

Markers, liners, ete. 24,000

Administration salaries, ete. 42,000

Maintenance 25,000

Reserve for future development of lots 15,000
Est. annual expenses 174,400

Annual net income $ 84,100
2. Capitalization
$84,000 % 9.526 (Inwood factor, 32 years at 10%)
=Value of improved portion, $801,137

Value of improvements:

Crematory and columbarium $ 25,000

Residence and office 15,000

Mise. outbuildings 10,000
Est. value of buildings $ 50,000
Est. value of land improvements on developed lots

(10,282 % $6.80) 69,918
Total value of improvements $ 119,918
Value of improved portion $ 801,137
Less value of improvements 119,918

Value of raw cemetery land $ 681,219

Tndicated value per lot

3. Before value summary
Land:
Parcel A, 72,745 sq.ft at $1.00
Parcel B, 26.232 acres at $12,500
Raw cemetery land

Total land

Buildings:
Crematory and columbarium
Residence and office
Mise. outbuildings
Mausoleum

Total buildings
Land improvements

Total before value

($681,219/32.512) =$20.95

$ 72,745
327,875
681,219

$ 95,000
15,000
10,000

128,000

$1,081,839

178,000
69,918

$1,329,757
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TABLE 1—Continued

ITEM VALUATION
4. After value summary
Land
Parcel A, 37,745 sq.ft at $1.00 $ 37,745
Parcel B, 26.232 acres at $12,500 327,875
Raw cemetery land (21,938 lots at $19.38) (Al
damages to the remaining land are reflected in the
decreased price per lot) 425,219
Total land $ 790,839
Building improvements (no change) 178,000
Land improvements ($2,500 in take) 67,418
Total after value $1,036,257
Value before taking $1,329,757
Value after taking 1,036,257
Just compensation $ 293,500
5. Breakdown of just compensation
Land
10,522 graves at $20.95 $220,436
Parcel A, 35,000 sq.ft at $1.00 35,000
Total $ 255,436
Lund improvements
(pillars, lawn, shrubs taken) $ 2,500
Total taking $ 257,936
Damages
Land loss due to replat and buffer strip adjacent
to freeway: equivalent to 1,060 spaces at $20.95 $ 21,998
3,000 lots reduced in value $3.00 each because
looking into bridge structure rather than Cascade
Mountains $ 9,000
Cost of replatting, additional landscaping, inereased
road costs $ 3,500
Small severed triangle—originally valued at $1,089
for grave spaces but $25 after $ 1,064
Total damages $ 35,662

the owners arguing that the area should be excluded as a matter of law
because it was not platted, dedicated, or zoned for cemetery use. The
trial court, however, agreed with the State, holding that the use of the
land was for the jury. In testimony, the owmer’s appraisers treated
this land as surplus, whereas the State’s witnesses included it in their
calculations to arrive at the value of cemetery land. Because of the
resulting diserepancies in areas of unsold cemetery land, the lives of
the cemetery used by the State’s witnesses were 63 and 69 years, and
those of the owner ranged from 32 (o 37 years. The difference caused
by the different discount rates used for the different lives was the
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principal cause of the substantial spread in value in testimony of wit-
nesses for the State and those of the owner.

Before Value Summary.—All appraisers treated the building im-
provements in the same way. Because the calculations of the net price
for raw cemetery land had deducted the value of the buildings, it was
necessary to add the buildings back in to arrive at a total before value.
The value of ‘‘unplatted A’’ was determined by a conventional applica-
tion of the market data approach. All appraisers felt that the highest
and best use of the area was for a funeral home, and this land was
given commercial value. ‘‘Unplatted B’’ was valued by the owner’s
appraiscers on the market data approach, using sales of nearby non-
cemetery lands, while the State’s appraisers valued it as cemetery
spaces. Regarding the approximately four acres on which the buildings
were located, one State appraiser treated this area as though it were
available for grave spaces, thus expanding the life of the cemetery.
None of the other appraisers gave this area any special treatment.
Either approach is questionable because income from grave spaces or
the other income produced from the property must pay for this land in
one way ot the other.

After Value Summary.—All the appraisers used the price per unit
arrived at in the before valuation to calculate the value of cemetery
land after the taking. Values per unit of certain areas and tracts were
reduced because of damages resulting from the taking. All appraisers
recognized the expense of replatting or the loss in value of the original
platting as a damage. Such an approach dealing with ‘‘paper plats’’
on conventional property would be questionable. Also, the quoted
appraisal illustration may contain a duplication of damages, because
the appraiser included both the value of the original plat and cost of
replatting. All appraisers valued damage to the small severed triangle
heavily, and all allowed varying amounts of damages to portions of the
remaining property because of proximity of the new freeway and
obstruction of view from a portion of the cemetery caused by a long
bridge structure.

Just Compensation.—_Testimony of just compensation for the State
was $86,765 and $88,825. For the owner the range was from $271,000
to $293,500. The verdict was $155,050.

No two appraisers approached this problem in exactly the same
manner. Hstablishment of a technique that is ideal in all situations
appears neither possible nor desirable. Variable faclors may justify
some modification of the basic approach.

The Market Data Approach

A second method of appraising vacant cemetery land is to treat it
as other vacant land and value it by comparison with prices paid for
similar (but not cemetery) lands. As previously indicated, one cannot
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always determine whether this method is proper or the income ap-
proach is proper.®**

The leading case is Laureldale Cemetery Company v. Reading Com-
pany,*® involving a taking of undeveloped cemetery land no nearer
than 600 feet to the closest interment, the land being characterized as
¢, .. a current liability rather than an asset, because money would
have to be expended upon it before it could be sold for a sepulture.”’
The conventional before and after method of valuation by the market
data approach was used; and the income approach, which resulted in
values of $26,000 per acre for land that cost about $500 an acre three
or four years before, was rejected. The court stated as follows: ‘“The
land must be valued like any other land in its vicinity and not in
sepulture lots to be turned into cash in the future.”” The court also
rejected the income approach as based on anticipated earnings and,
therefore, upon conjecture.

In applying the Laureldale approach, Green Acres Park v. Mississippi
State Highway Comm’n *" excluded the income approach as tending to
show value to the owner and involving a consideration of future profits,
prices for lots being income of a going business that was not being ap-
propriated. In allowing evidence of residential values, the court said
this evidence was offered not to show that such lands could be substi-
tuted for that taken but to show the market value of comparable prop-
erty by recent sales. The land in question was platted; but there had
been no sales, interments, or development.

In State Highway Commission v. American Memorial Park,*™ the
court held that value by the market data approach was proper and that
in order to justify departure from the general rules of damage, the
owner had the obligation of showing that it was impossible to prove
value without dispensing with the usual rule. Valuation in terms of
substitution was approved in view of a South Dakota statute giving
cemeteries the power of condemnation, the court indicating that this
opinion was not formed on any theory of replacement but on the market
value of the land.

Dawn Mewmorial Park v. DeKalb County *™ applied the Laureldale
approach and specifically rejected the income approach where the
ground involved, although ‘‘zoned and planned by its owner for use as
a cemetery,’’ was not suitable for burial spaces.

In Holy Trinity Russian Ind. Or. Church v. State Roads Commis-
siom,*® a special use permit was required before the area in question
could be used as cemetery lots, and there was no evidence of intention
to use the area taken for cemetery purposes. FEvidence of lot sales was

368 See section on “Rate of Sales.” (1965) ; see State Highway Dept. v. Baxter,
369 303 Pa. 315, 154 A. 372 (1931). where the land, although suitable for devel-
370 246 Miss. 855, 1563 So. 2d 286 (1963). opment as a cemetery, was valued as “idle
87182 8.D. 281, 144 N.W.2d 25 (1966). farm land.”

372111 Ga. App. 429, 142 S.E2d 72 373 249 Md. 406, 240 A.2d (1968).
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rejected, the court placing the burden of establishing reasonable prob-
ability that the land was subject to a nonconforming use on the owner
and holding that it was improper to allow value as though the property
in fact were zoned for another use.

In United States v. Easements and Rights of Way Over One Acre of
Land,”™ there was a taking of a power line easement of one acre from a
78.35-acre tract dedicated and zoned for cemetery use. The court noted
that there was no proof that the area taken could not still be used for
lots and also that it would take over 200 years to consume 50 acres of
the property.

Summary

Two methods of appraising vacant cemetery land have evolved, one
using the income approach, the other the market data approach. Prefer-
ence in method seems to favor the income approach, although which is
applied depends largely on the facts of the particular case. Value that
the property may have because it is adaptable to cemetery uses is
ignored by the market data approach. Determining the value of land,
which may be disposed of over an extended period of years, subject to
numerous variables affecting prices, costs, and sales, by the income ap-
proach is largely conjecture. Application of either method does provide
a figure to be weighed by the trier of the facts. Whether the result is
value in a coustitutional sense may be questionable. Kach formula
develops results that pretend to be factual or objective, but in fact may
not determine the value that the owner, an investor, or a buyer would
see in the property. There are sufficient variables in the income ap-
proach that the basis of value, or lack of it, for cemetery use can be
considered by the trier of the facts. In any event, the two methods are
the tools at hand and, subject to future refinements, will have to suffice.

CHURCHES

The market value measure of compensation has been applied to
churches.”” In New Haven County v. Parish of Trinity Church ™ for
example, the court stated: ‘‘The law requires the plaintiff to pay to
the church only the market value of the premises taken.”’

The market value measure also has been rejected. In First Baptist
Church of Mazwell v. State Department of Roads,*™ where half of the
parking lot of a church was taken, the court said:

374 248 F.Supp. 709 (W.D. Tenn. 1965).

375 Assembly of God Church of Paw-
tucket v, Vallone, 106 N.J. Eq. 85, 150
A2d 11 (1959); Commonwealth, ete. v.
Congregation Aushei S’Ford, 350 S.W.2d
454 (1965); Gallimore v. State Highway
and Public Works Commission, supra note
79; United States v. Two Acres of Land,

ete., 144 F.2d 207 (7th Cir. 1944).

376 82 Conn. 378, 73 A. 789 (1909).

377178 Neb. 831, 135 N.W.2d 756 (1965).
See also In re Simmons, 127 N.Y.S. 940
(Sup. Ct. 1910); State Highway Depart-
ment v. Augusta District of No. Ga. Con-
ference of Methodist Churches, 115 Ga.
App. 162, 154 S.E.2d 29 (1967).
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‘When the property is such that evidence of fair market value is not
obtainable, necessarily some other formula for fixing the fair value of

the property must be devised.

State Highway Dep’t v. Hollywood Baptist Church *™ indicates that
there may be circumstances when market value and actual value are
not the same, and ‘‘If they are not, that value which will give just and
adequate compensation is the one to be sought by the jury in rendering
its verdiet.”” Old churches occasionally sell, but these sales usually are
for conversion of the property to another use and are of little or no
assistance in valuing the property of a going church.®*” As a result, the
courts are required to seek market value, or whatever other measure
they apply, through other data. United States v. Two Acres of Land,
Etc.®® states:

But people do not go about buying and selling country churches. Con-
sideration must be given to the elements actually involved and resort
had to any evidence available, to prove value, such as the use made of
the property and the right to enjoy it.

The proof to establish the value of church property is produced
usually by means of the cost approach.* In re Simmons *** indicates:

A fair value would seem to be the value of the land alone, the value of
the property enhauced by (he buildings Chereon, luking o reusonable
cost of replacing the buildings, considering their state of repair and
depreciation from the time they were erected.

Although cost may be cogent evidence of value, it is not in itself the only
standard of compensation.®**

Church land is valued by means of the market data approach.*** In
St. Patrick’s Church, Whitney Point v. State,*® the court rejected the
argument that the vacant land taken was to be valued by the cost of a
substitute tract purchased by the church, deducting the value of the
residence on the substitute. The court considered this to be an attempt
to apply the ‘“cost to cure’’ theory and held:

378112 Ga. App. 857, 146 S.E.2d 570 sembly of God Church of Pawtucket v.

(1965).

379 Smith, suprae note 198; ef. Common-
wealth v. Oakland United Baptist Church,
372 S.W.2d 412 (Ky. 1963).

380744 F.2d 207 (7th Cir. 1944); see In
re Simmons, 127 N.Y.S. 940 (Sup. Ct.
1910) ; Assembly of God Church of Paw-
tucket v. Vallone, 350 S.W.2d 454 (Kjy.
1965).

381 Commonwealth, ete. v. Congregation
Aushei S’Ford, 350 S.W.2d 454 (Ky.
1965) ; Trustees of Grace and Hope Mis-
sion v. Providence Redevelopment Agency,
100 R.I. 537, 217 A.2d 476 (1966); As-

Vallone, 106 N.J. Eq. 85, 150 A.2d 11
(1959 ; First Baptist Church of Maxwell
v. State Department of Roads, 178 Neb.
831, 135 N.W.2d 756 (1965); Davis, Ap-
praisal of Church Property, ENCOYCLOPEDIA
or REAL ESTATE APPRAISING, ch. 28 (Pren-
tice-Hall 1959); Gates, supre note 197.
Smith, supra note 198.

382127 N.Y.S. 940 (Sup. Ct. 1910).

388 United States v. Two Acres of Land,
ete., 144 F.2d 207 (7th Cir. 1944).

384 Davis, suprae note 381.

38530 A.D.2d 473, 294 N.Y.S.2d 275
(1968).
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Sound reason requires that the theory cannot be used in cases of subse-
quent acquisitions of land outside the bounds of the appropriated
property ; nor should a condemnee’s right to compensation be made to
depend upon whether adjacent land could be easily purchased.

The court concluded that the damages were to be measured by the
before and after values at the time of taking.

Assuming that a parking lot necessary for the church’s operation is
taken, strict application of the before and after rule could result in
substantial loss to the church itself. In lieu of this, should the value of
the area taken be determined by considering the costs of a new parking
area adjacent to the church, whether the area is improved or not? On
the contrary, is the ehurch adequately compensated for the loss of its
parking lot by value being confined to the market value of the vacant
land taken? In an action in which the Washington State Highway
Commission was acquiring parking space and area for expansion of a
parochial school, a settlement was reached, in part based on a considera-
tion of a market value of adjacent substitute lands where residences
were located. Of course, there was no assurance that the school could
acquire the lands at the values indicated or at any other figure. The
owner may or may not have been made whole. But a striet application
of a before and after rule could have been based only on guesses of the
appraisers on each side concerning the amount of depreciation that
buildings not taken would suffer as a result of losing parking. The
approach taken, if not done voluntarily, would be contrary to a private
owner’s rights as indicated in the St. Patrick’s case; but, as previously
indicated, the substitution approach has been applied to private prop-
erties.® TIf the law permits use of this approach, the appraiser might
consider the problem in terms of appraisals by alternate methods: a
before and after appraisal based on market value and an appraisal
based on the cost of a substitute.

The problem of valuing churches has been covered by a Maryland
statute **" which provides that compensation for a church

. shall be the reasonable cost as of the valuation date of erecting a
new structure of substantially the same size and of comparable character
and quality of construction as the acquired structure at some other
suitable and comparable location within the State of Maryland to be
provided by such religious body. Such damages shall be in addition to
the damages to be awarded for the land upon which the condemned
structure is located.

Smith suggests that replacement cost (equal utility) be used as a
starting point in applying the cost approach to churches, indicating
that this will result in the automatic elimination of super-adequate
items.?®® Case authority for this position is lacking. In Assembly of

386 See last part of section on “Substitu- 387 Mp. Cope ANN. art 334, § 5(d).
tion.” 388 Supra note 198.
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God Church of Pawtucket v. Vallone,**® proof was in terms of the cost of
a ‘‘theoretical one-story church building.”” No error because of failure
to consider ‘“the cost of producing comparable property having facilities
for a church and rectory equivalent to those provided by the condemned
property’’ was found.

As is often true in applying the cost approach to special purpose
properties, the most difficult calculation in valuing churches is the de-
termination of depreciation. All forms of depreciation—physical, func-
tional, and economic—may exist in a church.*°

Tn Trustees of Grace and Hope Mission v. Providence Redevelopment
Agency,®* the court held that as a condition precedent to the admission
of functional depreciation, there must be a showing that ‘‘because of
the property or some portions thereof becoming antiquated or out of
date, it is not functioning efficiently in the use for which it was con-
structed or renovated and to which it is dedicated at the time of taking.”’
In the Trustees case the structure had recently been renovated and
there was no showing of depreciation except wear and tear.

Funectional items include adequacy of seating, capacity of the sanec-
tuary, number and capacity of Sunday school and meeting rooms, park-
ing facilities, design, construction, and quality of materials in keeping
with area standards. Fconomic obsolescence may result from neigh-
borhood changes.*** Superiorily or inferiority of the subject church
when compared with ‘‘like’’ churches may give the appraisers some
gauge for estimating the functional and economic obsolescence. Each
church may have its own peculiar needs, however.**

The ultimate determination of the exact amount of depreciation will
be a matter of opinion and not mathematics. This opinion should be
based on an adequate investigation of all factors that can affect the
utility and value of a particular church.

An example of the investigation of depreciation that ean be con-
ducted occurred in the appraisal of a 50-year-old frame church that was
being acquired as part of a post office site. The appraiser for the govern-
ment formulated a questionnaire that was answered by the pastor of
every other church in the community. Among factors included for each
church were the size and adequacy of the church, parking, effect of
location, residences of members, and other factors that would affect the
desirability of purchasing an old church. The questionnaire was sup-
plemented by personal interviews on needs and trends in church con-

339106 N.J. Eq. 85, 150 A.2d 11 (1959); Company, 214 TlI. 49, 73 N.E.2d 354 (1965)
see discussion of equal utility in section on  where the court said:

“The Cost Approach.” The right to entertain any reli-
390 GGates, supra note 197; e¢f. Davis, gious belief . . . does not bring to
supra note 381. or carry with it increased or addi-
391700 R.1. 537, 217 A.2d 476 (1966). tional property rights to those held
392 Davis, supre note 381; Smith, supra by other people adopting other
note 197; Palmer, supra note 332, at 382. religious views or no religious

393 0f. Dowie v. Chicago, W. and N.S.R. views.
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struction. The appraiser concluded that the church had suffered much
funetional obsolescence, ineluding inadequacy of land area; the size of
sanctuary, vestibule, offices, Sunday school rooms, storage space, and
off-street parking; the shape of the sanctuary; the steps entering the
chureh; and the three-story construetion of the ¢church (the trend being
one story). Furthermore, the subject chureh was a fire hazard. In view
of these elements, the appraiser felt the church was obsolete but could
be used on an interim basis for 10 years until a new church was con-
structed. Depreciation was taken on this basis. The owners referred
to churches having lives in excess of 300 years, taking some deprecia-
tion. The verdiet was close to the condemnor’s appraisal testimony.

Approach was in terms of market value: what another congregation
would pay for the subject church. It is questionable if another church,
absent being compelled to buy because of fire or similar catastrophe,
would see value in a 50-year-old church that might not be adjustable
to fit the needs of the prospective buyer. In such a case, the needs of
the subject church could get lost in the shuffle when the ‘‘informed
buyer’’ entered the picture. In place of a structure that does the job,
although not as well as might be wished, the congregation may receive
compensation that will not replace what it had. In the cited example,
the congregation recognized that the church was nearing the end of its
useful life. Apparently it did relocate without the benefit of the addi-
tional 10 years that the appraiser felt was left in the old building.
Absent adequate inquiry into the particular situation of the subject
property church, another congregation might not be so fortunate.
Avoidance of this inequitable possibility has been accomplished in
Maryland by Mp. Anw. Cope art. 33A, § 5(d), which allows compensa-
tion in the form of reasonable cost of a substantially similar structure.
This approach may result in a ‘‘betterment’’ to the owner where there
is no allowance for depreciation of the church taken.

Property owned by a church does not have to be valued for church
purposes. Certain church properties, generally referred to as ‘‘educa-
tional buildings,’’ are treated as other properties and appraised by the
market data approach.** That the property included offices, class-
rooms, library, living quarters, as well as a chapel did not prevent the
property from being considered unique and from being valued on a
reproduction cost basis in the Trustees case.® This is to be contrasted
with In re James Madison Houses® and In re Public School 79,
Borough of Manhattan,* involving multistoried buildings converted
into churches.

394 Smith, supra note 197. v. Vallone, 350 S.W.2d 454 (Ky. 1965).
895 Trustees of Grace and Hope Mission 39617 AD.2d 317, 234 N.Y.S.2d 799
v. Providence Redevelopment Agency, 100  (1962).
R.I. 537, 217 A.2d 476 (1966), converted 39719 A.D.2d 239, 241 N.Y.8.2d 575
premises were also valued for church use (1963).
in Assembly of God Church of Pawtucket
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In State Highway Dep’t v. Hollywood Baptist Church,*® the church
had relocated prior to the time of valuation, and the court concluded
that the land was no different from any other and that market value
was the appropriate measure although a portion of the remainder was
still used for church purposes. The court, in Dowie v. Chicago W. and
N.S8.R. Company,*® involving a taking for railroad right-of-way through
a religious community, held that the claimed special value of the prop-
erty was ‘‘sentimental and speculative.’”” In Chicago E. and L.S.R. Co.
v. Catholic Archbishop,*® the court permitted valuation of church-
owned lands across from the church cemetery for restaurant and saloon
purposes, although it was argued that the Bishop wonld disapprove of
such uses.

Proximity damages may result to remaining church property on a
partial taking. In Gallimore v. State Highway and Public Works,**
the court noted:

It follows that any circumstances that depreciated its fair market value
for church purposes adversely affected the property in respect of the
use for which it was most valuable.

The court stated in State Highway Dep’t v. Hollywood Baptist
Church: *°

. . . Mere inconvenience is not, in and of itself, an element of damage
to be considered in condemnation cases, inconveniences such as noise,
smoke, dust and the like may be considered if shown by the evidence
to adversely affect the value of the condemnee’s remaining property.

The Hollywood Baptist case refused to allow damages that were
claimed would occur during the period of construction. The court noted:
“It must be shown among other things that such factors are a continu-
ous and permanent incident of the improvements. . . .”’

In Durham and N.R. Co. v. Trustees of Bullock Church,*® damages
to the value of the property were found to result from the loss of hitch-
ing space and the disturbances caused by proximity of the railroad,
and the court noted:

Injury to such property, and respected it impairs its usefulness for the
purpose to which it is devoted, constitutes an element of damage, rec-
ognizable when such injury is the direct cause of the act complained of,
or when it flows directly from the act as a consequence.

The holding of this case is to be contrasted with that of First Parish in

398 112 Ga. App. 857, 146 S.E.2d 570 in Woburn v. County of Middlesex, supra

(1965). note 114.
309 214 TII. 49, 73 N.E.2d 354 (1965). 02112 Ga. App. 857, 146 S.E.2d 570
100119 TIl. 525, 10 N.E. 372 (1887). (1965).

401 Supra note 79. See also First Parish 403704 N.C. 525, 108 P.2d 761 (1890).
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Woodburn v. County of Middlesex,*** where compensation for the an-
ticipated annoyance by noisy Sunday travelers, being an unlawful act,
was not allowed. In State Highway Dep’t v. Augusta District of North
Georgia Conference and Methodist Church,* involving the taking of a
portion of a religions camp, a cabin near the highway was rendered
useless because of noise and other factors. The court noted that market
value was not only the rule and held that evidence of the cost of the
cabin and costs of readjusting were proper.

In summary, the market value measure of compensation has been
both applied and rejected when dealing with churches. Deciding the
worth of one church property in terms of what another church would
pay for it can result in a failure to recognize values to the congregation
in the first property. Needs of all churches are not the same. Particu-
lar uses and needs of the subject property congregation should be
recognized if it is to be made whole. Because of the lack of other data,
the usual method of appraising a church property is the cost approach
method. Difficulties are encountered in measuring functional and
economic depreciation, but churches do suffer such. The appraiser
must exert substantial effort to determine elements that render churches
of the type under consideration desirable or undesirable and that at-
fect their utility for church purposes. If the taking interferes with the
use of the property for church purposes, damages are generally allowed.

PARKS

Parks often are not extensively improved, and valuation is more a
problem of the value of land than of improvements. The value to the
public of a park and the necessity for securing a substitute facility are
almost impossible Lo determine. Because of these factors, compensation
for the taking of park property usually is expressed in terms of market
value. When private parks are dealt with, additional data in the form
of income may result in compensation recognizing value in use or value
to the owner beyond the ordinary market value of the property. It is
therefore possible that, under similar circumstances, a private park
might be valued at more than a public park.

Public Parks

An application of the market value measure of compensation is found
in People v. City of Los Angeles,**® where the condemnor was arguing
that under the ‘“public trust theory,’’ the land could be transferred to
another public agency without just compensation and also that the ‘“sub-

10473 Mass. 106 (1856); see dissent, and N.S.R. Company, 214 Tll. 49, 73 N.E.2d
United States v. Two Acres of Land, etc., 354 (1965).
144 F.2d 207 (7th Cir. 1944), excepting to 405115 Ga. App. 162, 154 S.E.2d 29
allowance of ministers’ salary and damages  (1967).
to members. See also Dowie v. Chicago, W. 406 33 Cal. Rptr. 797 (Cal. App. 1963).
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stitute facility’’ doctrine should be applied, resulting in no com-
pensation because there was no necessity for a substitute. The court
concluded the measure was not the value of the property for special
purposes, but fair market value. The court refused to apply the fair
market value that would be paid for the land as a public park only,
noting that it was not capable of being sold and could have no market
value for such use, and concluded that the measure was the market value
of the property if placed on the market for all uses to which it was
adaptable.*”’

Again, in United States v. State of South Dakota Game, Fish and
Parks Dep’t,*® where an island in the Missouri River was being ac-
quired, the court refused to consider the issue of necessity of a substi-
tute and applied the market value measure, noting that just compensa-
tion included all elements of value that inhere in the property but did
not exceed market value fairly determined.

United States v. Certain Land in Borough of Brooklyn **® departed
from the position of refusing to apply the doctrine of substitution to
vacant playground land and, after noting that the key notion of com-
pensation was indemnity, said:

‘We see no reason a priors for treating a public street as more deserving
of compensation for its replacement than a public playground might
be, . . . Both may serve vital publiec functions and the absence of either
might canse serions strain on other public facilities. . . .

Under this view, if a playground is found to be ‘‘necessary,’”’ the city
may well be entitled to the amount needed to acquire and prepare the
additional land, less the value of the land still held, if any, that was not
a necessary part of the playground.

The Brooklyn case involved a taking of lands that had buildings on
them when purchased by the owner. These buildings had been re-

407 The holding of People v. City of Los
Angeles, 33 Cal. Rptr. 797 (Cal. App.
1963), has been codified :

Publicly owned real property

department and the owner or
agency in charge of such park
property may provide by agree-
ment where it is found economi-

dedicated to parks purposes, other
than state parks, when acquired
for state highway purposes, by
eminent domain, shall be compen-
sated for by the department on the
basis of the fair market value of
the property taken, considering all
uses for which it is available and
adaptable regardless of its dedica-

cally feasible so to do that the
department may provide substitute
park facilities of substantially
equal utility, or facilities of lesser
utility with payments representing
the difference in utility, or may
pay the reasonable cost of acquir-
ing such substitute facilities.

tion to park purposes, plus the Gz, Hienwesy Gous § THG7:

value of improvements constructed %329 F.2d 665 (8th .Cir. 1964).
thereots . . . 409 346 F.2d 690 (2d Cir. 1965). See also

The Code does provide for the use of the United States v. Certain Property in
gubstitution approsch whore ngreed to: Borough of Manhattan, 403 F.2d 800 (2d
In lieu of such compensation, the Cir. 1968), involving public bath facility.
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moved prior to the condemnation. The court held that the original cost,
including improvements, was material to the market value of the prop-
erty if the substitution doctrine was not applicable. Under this case,
the owner was assured market value of the property if replacement
was not necessary. In this respect, the case was a departure from the
strict application of the substitute property doctrine, under which
nothing would have been paid if replacement was not necessary.*

In Westchester County Park Comm’n v. United States,** the gov-
ernment valued the property being used for park purposes as resi-
dential, and the owner valued it on the basis of a capitalization of
rentals being received from the government. Both parties ignored
the restriction to park use that existed on the property. After noting
that the key notion of just compensation was indemnity to the owner,
the court indicated that if proof had been presented concerning the
value of the property for use as a park site, the county would have been
entitled to such compensation. It is hard to see how the owner could
establish value in its use beyond the market value of a substitute. Also,
in Town of Winchester v. Cox,*** involving land deeded for park pur-
poses, the award of the trial court assumed the property was unre-
stricted. The referee previously had found that the property had no
value as a park. The court noted that the obligation of the State was
to make the town whole, which required that the value of the land
taken as though unrestricted be paid, the money to be held subject to
the same restrictions as the land.

Private Parks

Private parks held for recreational use have fared better than have
public parks as to their ability to prove value for such uses. A leading
case in this field, and also one of the leading special purpose cases, is
Newton Girl Scout Council v. Massachusetts Turnpike Authority,*
which involved the taking of a strip of land through a Girl Scout camp
for use as part of a freeway project. The trial court excluded testimony
of damages based on use of the land for camp purposes and refused to
instruet on assessing damages based on such purposes. The area taken
included shielding from the existing highway, and this taking resulted
in the loss of the camp’s privacy. The Appellate Court indicated that
damages could be proved by other than comparable sales and that
although market value remained the test, the property was to be valued
for that use which would bring the most money:

In such cases, it is proper to determine market value from the intrinsic
value of the property and from its value for special purposes for which
it is adapted and used.

The court also stated that more flexibility with respect to evidence

410 See also State of California v. United 412329 Conn. 106, 26 A.2d 592 (1942).
States, 395 F.2d 261 (Yth Cir. 1968). 512 355 Mass. 189, 138 N.15.2d 769 (1956).
411143 F.2d 688 (3d Cir. 1944).



SPECIAL PURPOSE PROPERTIES 553

would be allowed. The burden was placed on the owner to show that it
was impossible to prove the value of the property without using some
mode not dependent on market value in the usual sense.

Owners have been compensated for the value of a variety of recrea-
tional uses enjoyed by their land :

In re Public Beach, Borough of Queens,*** beach rights. A substan-
tial sum would be paid for such rights, although the value of the fee
might be nominal.

Board of Park Commissioners of Wichita v. Fitch,*® sandy land
containing two lakes. The property was to be valued for its most ad-
vantageous usc. Such value was largely a matter of opinion.

Scott v. State,** historical tavern, museum, and park. The land may
have value based on its ‘‘peculiar qualities, conditions, or circum-
stances.”’

State v. Wilson,"" unusual rock formations. The property had ‘‘in-
trinsic value arising out of its uniqueness.”” Impairment of access re-
duced business profits resulting in diminution of the highest and best
use.

Central Illinois Light Co. v. Porter,*® duck hunting lands: deseribed
as its ‘‘only use.”” Damages resulting from diversion of duck flights
by towers and transmission lines were allowed.

Keator v. State*® ‘“Isaac Walton League’’ clubhouse on river.
Valnation was allowed for the property’s highest and best use hased
on ‘‘actual or intrinsic value,”” in terms of reproduction costs less
depreciation.

A number of cases involved takings from golf clubs. Some of these
apply a cost approach to what is essentially vacant land. In Albany
Country Club v. State,*™ a golf course was held a specialty, and the
use of the summation or cost approach was held proper. The lower
court declined to add the replacement costs of trees to the value of the
land, stating that these were considered to be part of the land. On
appeal, this result was to some extent modified by the court’s increasing
the award for land, stating that the land of the club appreciated in value
with age, making reference to trees and ‘‘other intrinsie values.”’

In Uwited States v. 84.4 Acres of Land, etc.,** the owners contended
that the reproduction cost method was proper and that one cost that
should be included was the cost of clearing a hypothetically wooded
tract. This contention was rejected by the lower court, but, on appeal,

414269 N.Y. 64, 199 N.E. 5 (1935). 41923 N.Y.2d 337, 244 N.EZ2d 248
4157184 Kan. 508, 337 P.2d 1034 (1959). (1968); modifying 26 A.D.2d 961, 274
416 230 Ark. 766, 326 S.W.2d 812 (1959); N.Y.S.2d 671 (1966).
ef. State v. Wemrock Orchards, Tne., 95 42079 AD.2d 199, 241 N.Y.S.2d 604
N.J. Sup. 25, 229 A.2d 804 (1967). (1963).
417103 Ariz. 194, 438 P.2d 760 (1968). 421224 F.Supp. 1017 (W.D. Pa. 1963),
41096 T1l. App. 2d 338, 239 N.E.2d 298  «jff’d 348 1'.2d (3d Cir. 1965).
(1968).
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the court held that if proof on retrial were that no cleared lands were
available, the jury was entitled to weigh the costs of clearing as part
of reproduction costs; otherwise, if the jury felt that the property was
not unique and that cleared comparables were available, it was to dis-
regard the clearing costs.

Treatment of trees and similar land improvements can result in an
unusual application of the cost approach. Trees generally are valued
as part of the land.*”* Separate valuation of shade trees has been the
subject of some literature concerning valuation.**® Suape TreEe VALUA-
10N *** suggests valuation based on trunk area, kind, and condition.
The application of the formula can result in more than adequate com-
pensation; there is nothing to indicate any correlation to actual or
market value.

Re Bramtford Golf and C.C. and Lake Erie and N.R.W. Co0.** indi-
cates that the cost of substitute premises, suitable and convenient,
would be a fair test. Albany Country Club v. State,**® however, indi-
cated that it was not the liability of the State to furnish the claimant
with equivalent facilities at a new site and that there was no need to
consider the costs, including a water system, at a new site. State High-
way Dep’t ». Thomas **™ held that testimony of reconstruection of tees
on other lands owned by the landlord was not relevant to the lessee’s
case, absent the showing that the landlord was willing to renegotiate
the lease granting the lessee the right to use ofher lands.

Golf course cases have allowed damages for loss of sereening and
for ‘“‘costs to cure’’ by reconstructing damaged holes.**®* Damages for
rental value and costs of maintaining a club staff while finding new
facilities were not allowed in Albany Country Club v. State.**

Carb indicates that an income approach might be proper where a
club is operated for profit. Among factors for consideration in valuing
a golf course, he lists neighborhood and location, land, the improve-
ments (the course, swimming pool, and other facilities) parking, mem-
bership (including number and dues), receipts, expenses, competition,
and management. In his valuation of land, he suggests use of an
abstraction process, valuing the land as if developed and then making

422 McMichael, APPRAISING MANUAL, ch.
24 (3d ed., Prentice Hall 1941), refers to
Felt, Our Shade Trees, and Fenska, The
Complete Modern Tree Expert Manual.

428 Ramlet, Legal Factors in Evaluating
Land with Tree Growths, 36 APPRAISAL J.
102 (Jan. 1968). Replacement cost of trees
was considered in Long Tsland Highway
Co. v. State, 28 A.D.2d 1014, 283 N.Y.S.2d
806 (1967).

424 Shade Tree Valuation
Shade Tree Conference, 1957).

425 32 Ont. L. Rep. 141 (1914).

(National

2619 A.D.2d 199, 241 N.Y.8.2d4 604
(1963).

427115 Ga. App. 372, 154 S.E.2d 812
(1967).

428 Knollwood Recal Estate Co. v. State,
33 Misc. 2d 428, 227 N.Y.S.2d 112 (1961) ;
Levin v. State, 13 N.Y.2d 87, 192 N.E.2d
155 (1963); Re Brantford Golf and Coun-
try Club and Lake Erie and N.R.W. Com-
pany, 32 Ont. L. Rep. 141 (1914).

42919 AD2d 199, 241 N.Y.S.2d 604
(1963).
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deductions for cost of development, overhead, and profit.**® This
method can result in value in excess of what would be arrived at by
the market data approach.

In conclusion, because the land is not extensively improved and be-
cause of the difficulty of establishing the value to the public and the
necessity of a substitute, market value is the measure of compensation
in most public park cases. Value for park use is little recognized. In
United States v. Certain Land in Borough of Brooklyn *** and United
States v. Certain Property in Borough of Manhattan,** the doctrine of
substitution is extended to public recreational facilities. These cases
also indicate that in the absence of the necessity for replacing the facil-
ity, the owners still would be entitled to the market value of their prop-
erty. This is a departure from the striet substitution approach, which
would allow nothing to the owner in the absence of a mecessity to
replace.

Owners of private recreational areas fare better than do publie
owners, as intrinsic value or special value to the owner usually is
recognized. This recognition oceurs particularly where the owner’s
enjoyment takes the form of income from the property. It is inequitable
that a private owner should receive more than does the public owner in
the same situation. The extension of the substitution doctrine to park
facilities may overcome this inequity.

SCHOOLS

In cases involving school properties, the courts have recognized the
necessity of liberalizing the proof permitted to establish just compensa-
tion.*s®

¢, . . All of the capabilities of the property, and all the uses to which
it may be applied, or for which it is adapted which affect its value
in the market are to be considered . . .”’

Factors affecting the use of the property for institutional purposes
should be recognized.***

430 Carb, Appraisal of a Country Club,
ENOYCLOPEDIA OF REAL ESTATE APPRAIS-
NG, ch. 30 (Prentice-Hall 1959).

431 346 F.2d 690 (2d Cir. 1965).

432403 F.2d 800 (2d Cir. 1968).

433 (Fallimore v. State Highway and Pub-
lic Works Commission, supre note 79,
quoting Nantahala Power and Light Com-
pany v. Moss, 220 N.C. 200, 17 S.E.2d 13
(1941); see Idaho-Western Ry. Co. v.
Columbia Conference, etc., 20 Idaho 568,
119 P. 60 (1911); Board of Education v.
Kanawha and M.R. Co,, 4 W, Va. 71, 29
S.E. 503 (1897); County of Cook v. City

of Chicago, 84 T1. App. 2d 301, 228 N.E.2d
183 (1967); see Guthrie, Value-In-Use
(Institutional Property), 9 RicHT oF WAY
56 (Dec. 1968); Gallimore, supra, states
that where value for other purposes is
greater, evidence of the effect on value for
institutional purposes only is irrelevant.

43¢ (Fallimore v. State Highway and
Public Works Commission, 241 N.C. 350,
85 S.E.2d 392 (1955); Harvey School v.
State, 14 Mise. 2d 924, 180 N.Y.S.2d 324
(1958) ; Idaho-Western Ry. Co. v. Colum-
bia Conference, ete., 20 Idaho 568, 119 P.
60 (1911).
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The market value measure of compensation has been applied to
private school properties. In dealing with public school properties, the
market value measure has been disvegarded. In County of Cook v. Uity
of Chicago,™ following the condemnation of part of a schoolyard and
some of its utilities, testimony on market value was stricken, the trial
court saying:

This is a special use property for school purposes, and its valuation
must be based upon its highest and best use as school property and no
other basis.

In sustaining this, the Appellate Court held : **°

In the matter of valuation of property, our Supreme Court has held
that market value is not the basis when special use property is involved.

Where a portion of the property was taken and the remainder so
damaged that it could not be used for school purposes, the before valua-
tion is made in terms of value for school purposes and the after valua-
tion in terms of market value.*” San Pedro, L.A. and S.L.R. Co. v.
Board of Education **® indicates that for the institution to be destroyed
for school purposes, there must be a showing that it is impraetical and
unreasonable to continue the school after reasonable efforts and dili-
gence to overcome the bad elements created by the taking. The court
held the fact that the school had relocated was not relevant to this issue.

Where the taking is extensive, valuation of public school property
usually involves the application of the substitute property doetrine.'™
State v. Waco Independent School District,"" in holding the substitute
doctrine applicable said :

This view is grounded on the fact that it makes no difference whether
the property has a market value or not, or what it has lost is not the in-
quiry before us; that inquiry is the cost of restoring the remaining
facilities to a utility for school purposes equal to that enjoyed prior to
the taking if the facility is reasonably needed to fill a public requirement.

The taking in the Waco case was 7.40 acres of a 25-acre high school
campus and ineluded most of the eclassroom facilities, leaving a $250,
000 gymnasium and three shop buildings. The State’s contention that
valuation should have been on a before and after basis was rejected.
An instruetion on compensation in the form of costs of land and build-

435 84 T, App. 2d 301, 228 N.E.2d 183
(1967).

436 Adccord: State v. Waco Independent
School Distriet, 367 S.W.2d 263 (1963).

437 Board of Education v. Kanawha and
M.R. Co.,44 W. Va. 71,29 S.E. 503 (1897).

438 32 Utah 305, 96 P. 275 (1967).

439 Board of Education v. Kanawha and
MR. Co, 4 W. Va. 71, 29 S.E. 503

(1897) ; County of Cook v. City of Chi-
cago, 84 TIll. App. 2d 301, 228 N.E.2d 183
(1967) ; State v. Waco Independent School
District, 367 S.W.2d 263 (Tex. 1963);
United States v. Board of Education of
County of Mineral, 253 F.2d 760 (4th Cir.
1958) ; Wichita Unified School Distriet, 201
Kan, 110, 439 P.2d 162 (1968).
440367 S.W.2d 263 (Tex. 1963).
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ings required to restore the facility, using the remaining land and
improvements, was held proper.

In Wichita v. Unified School District No. 259,*' the substitution
doctrine was applied to a school over 40 years old. The court, based on
the district’s obligation to provide educational facilities, rejected the
claim that depreciation and obsolescence should be charged against the
cost of the replacement facility. The city was acquiring 4.13 acres of
land in the Wichita case, and the school distriet claimed that it should
receive full value for this land. The students of the old school were
distributed among three other schools, and additional land to care for
the replaced stndents was required at only one of these. The court al-
lowed compensation only for this additional land, indicating that the
rule requiring compensation in a sum sufficient to provide the needed
equivalent was as applicable to lands as it was to buildings. The court
held that the issue of compensation for necessary substitute land
should have been submitted to the jury rather than determined by the
trial court as a matter of law.

Central School District No. 1 v. State *** involved a vacant tract that
the district had planned to develop as a school site. Although the
property was vacant and recognized as not constituting a specialty, the
trial court valued it for school use by making adjustments in the price
paid for a tract secured as a substitute site. Similar in the treatment
of vacant land is Uwnited States v. Certain Land in Borough of Brook-
lyn,*** which involved land from which improvements had been re-
moved after purchase and which had been developed as a school play-
ground. The case held that the price paid for the land, although
improved, was relevant to the issue of the market value of the land. The
case was remanded for consideration of whether the site was necessary
for the purposes for which it was being used, in which case the substitute
property doctrine was to be applied. In the usual school case, the re-
quirements of necessity should be easily satisfied, because students dis-
placed by the taking must be relocated somewhere.

Because of the age and location of the school buildings in State De-
partment of Highways v. Owachita Parish School Board,*** the replace-
ment cost, less depreciation, approach was applied in preference to the
substitution doctrine, which did not recognize depreciation. Similar
was Masheter v. Cleveland Board of Education**® involving school
buildings 71 and 85 years old and a gymnasium 29 years old. In Harvey
School v. State,**® it was held that functional depreciation must be
given consideration.

441201 Kan. 110, 439 P.2d 162 (1968). 44614 Mise. 2d 924, 180 N.Y.S.2d 324
44228 A.D2d 1062 284 N.Y.S. 171 (1958). Accord on unused lands: United
(1967). States v. 2,184.81 Acres of Land, 45
443 346 F.2d 690 (2d Cir. 1965). F.Supp. 681 (W.D. Ark. 1942); State of
444162 So. 2d 397 (La. 1964). Nebraska v. United States, 64 F.2d 866,

44517 QOhio S5t. 2d 25, 244 N.IL.2d 744  cert. denied 334 U.S. 815, 68 Sup. Ct. 1070,
(1969). 92 L.Ed. 1745 (1945), involving school
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Damages to improvements on the remaining property have been
recognized. Usually, compensation for such damages is in the form of
Lhe costs of curing the defects caused by the taking. This cost is found
by the application of substitution.”* It may be in the form of a deprecia-
tion in market value."™ In Idaho Western Railway Co. v. Columbia
Conference, ete.,” it was held competent for the college to introduce
evidence to show that the construction and operation of a steel railway
next to the campus would be a permanent and lasting detriment to the
remaining property and would ‘‘impair its usefulness and mar its in-
viting situation and prospeet.”” The noise from railroad operation, in
view of the peculiar use of the property, was characterized as a private
nuisance. In Gallimore v. State Highway and Public Works Commis-
sion,'™ involving a Bible school, the court noted that if the property was
more valuable for other purposes, ‘‘evidence that would affect the
fair market value only for institutional purposes would seem irrele-
vant.”’

Measurement in terms of fair market value and by applying the
market data approach has been held appropriate in valuing school
properties owned by school distriets but not being used for school pur-
poses. In United States ». Certain Lands, ete '™ the sehoolhonse on the
land had not been used as a school for some time, and the property was
not accessible or usable for school purposes. The court rejected repro-
duction costs as the sole criterion and held the market value measure
more appropriate.

In summary, in dealing with private school and public school prop-
erties not being put to school use, the market value measure is applied.
In the event of a substantial taking from a public school facility, the
doctrine of substitution is the usual measure of compensation. In a
taking of old public school facilities or private school properties, repro-
duction costs, less depreciation, are used. Where the facilities can be
rehabilitated on the remaining property, the ‘‘cost to cure’’ approach
is appropriate. Depreciation in value of the remaining property for
school purposes has been recognized as a proper item of compensation
except in those cases making a strict application of the substitute
property doctrine. Fixeept for cases in which the cost approach is
taken, with its built-in problems in measuring depreciation and with
question of the propriety of measuring the value of a private school
facility in terms of market value where there is no market, the owner
of a school facility generally is adequately compensated for its losses
under existing case law.

trust lands and rejecting substitution. M.R. Co., 44 W. Va. 71, 29 S.E. 503
447 Wichita v. United School District No.  (1897).
259, 201 Kan. 110, 439 P.2d 162 (1968). 449 20 Tdaho 568, 119 P. 60 (1911).
418 Board of Education v. Kanawha and 450241 N. C. 350, 85 S.E.2d 392 (1955).
45157 F.Supp. 96 (S.D. N.Y 1944).
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OTHER PROPERTIES

In addition to the properties already discussed, other unique prop-
erties have been classified as special purpose.*> Public highways, one
such type, usually are valued by an application of the doctrine of substi-
tution; and the leading cases involving highways are referred to in the
section on substitution.** Two additional categories that contain a
number of cases are factories** and utilities.*®® Treatment accorded
such other properties has not been uniform. No extensive analysis of
appraisal techniques applicable to such properties is attempted here.

Market value usually is applied as the measure of compensation.*®®
Value to the owner has been recognized.*” The reason usually given
for declining to consider value to the owner of peculiar business prop-
erties other than utilities is that it results in compensation for business
not taken.*”® Valuation of such properties generally disregards intangi-
bles, such as business taken or damaged, going concern value, and good-
will. A distinetion is drawn when dealing with utilities, where the busi-
ness usually is continued by the condemnor as a publie enterprise.**

The cost and inecome approaches are the prineipal methods of
valuation used. Values because of adaptability of the property to

152 See section on “What is a special
purpose property?” In addition to others
previously considered, GumeniNgs 10 Ap-
PRAISE SPECIAL PURPOSE PROPERTIES, is-
sued by the State of New York, Depart-
ment of Transportation, includes hospitals,
jails, ecity halls, other public buildings,
theaters in small localities, club houses,
clinies, and certain industrial properties.

458 See annot., Measure of compensation
n eminent domain to be paid to state or
municipality for taking of public highway
or street, 160 A.L.R. 955.

45¢ Supra notes 47 and 268; In re
Ziegler’s Petition, 375 Mich. 20, 97 N.W.2d
748 (1959) ; Stanley Works v. New Britain
Redevelopment Co., 155 Conn. 86, 230
A.2d 9 (1967). Appraisal articles include:
Hogan, The Technique of Industrial Prop-
erty Valuation, 19 APPRAISAL J. 89-94
(Jan. 1951); Fullerton, Appraisal of In-
dustrial Property, 'NCYCLOPEDIA OF REAL
ESTATE APPRAISING ch, 16 (Prentice-Hall
1959) ; Starrett, How to Appraise Indus-
trial Properties, REAL ESTATE APPRAISAL
PracTICE, (American Institute of Real
Estate Appraisers 1958) ; Kinnard, InpUS-
TRIAL REAL Esrate (Society of Industrial
Realtors, 1967).

455 Annot., Compensation or damages for
condemning a public utility plant, 68 A.L.R.

2d 392; 2 Orgel, Varnuarion Unper Emr-
NENT Domarn, chs. 17-19; 5 Nichols,
EminenT DoMaIn, § 19.31; Note, Municipal
Acquisition of Public Utilities, 34 CoLUM.
L. Rev. 534, 542. Considerable literature is
available for valuation of utilities for rate-
making purposes, as distinguished from
condemnation; see infra note 477.

456 Fidgeomb Steel of New England v.
State, 100 N.H. 480, 131 A.2d 70 (1957);
In re Ziegler’s Petition, 375 Mich 20, 97
N.W.2d 748 (1959).

47 Southern Ry. Co. v. Memphis, 123
Tenn. 267, 148 S.W. 661, 41 L.R.A. 828,
Ann. Cas, 1913 E. 153 (1912); Sanitary
Distriet v. Chicago, Pittsburgh Ft. W. and
C. Ry. Co.,, 216 TIl. 575, 75 N.E. 248
(1905) ; 1 Orgel, Varuarion Unprr EmI-
NENT DoMAIN, § 42.

458 Chicago v. Farwell, 286 Iil. 415, 121
N.E. 795 (1919); Banner Milling Com-
pany v. State, 240 N.Y. 533, 148 N.E. 668,
41 ALR. 1019 (1927). (This case does
recognize that business done can enhance
the value of the property.)

459 1d.: Michell v. United States, 267
U.S. 341, 69 L.Ed. 644, 45 Sup. Ct. 293
(1924) ; 2 Orgel, VarvaTion UNDER EmMI-
NENT DoMAIN, §§ 68-72; 5 NicuoLs, Emi-
~ENT Domatw, §§ 19.1 [2], 19.13.
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particular use and because of enhancement resulting from such a use
have been allowed."™ Proof of profits has been allowed to show the
produetivity and, in turn, the value of inecome-producing properties.'™

Incidental damages, such as moving costs, generally have been de-
nied.** This type of cost has been the subject of considerable leg-
islative action by States as a result of provisions of the Federal-Aid
Highway Act relating to moving costs and other losses incidental to
relocation.*® To a limited extent, moving costs have been allowed in
court opinions without such enabling legislation.**

Except for utilities, there is little legislation providing for compensa-
tion for direct business losses. An exception is found in V1. Star. ANN,
19, § 221(2), which provides that the property is {o be valued [or ils
most valuable use ‘‘and of the business thereon, and direct and proxi-
mate lessening in the value of the remaining property or rights therein
or business thereon.”’

That a property is used as a factory does not necessarily mean that
it will be treated as a special purpose property if it is adaptable to
other uses. In Chicago v. Farwell,**® the court refused to disregard
market value or to apply special rules, noting : *

. . . There is nothing about making soap which renders the business
peculiar or different from any establishment where a household necessity
is made.

Also, in United States v. Certain Property, etc.,'*” in which a news-
paper plant was being condemned, the building was held to be just
another loft building, and no award was made for the structure. Com-
pensation for machinery and other fixtures was not limited to their
market value after removal, however; and the owner was granted the
value that would be paid by a purchaser for uses of these items as in-
stalled on the premises being condemned. Valuation by reproduction
cost was used as an indication of this value.

460 Supra note 263.

461 Supre note 270.

462 Banner Milling Company v. State, 240
N.Y. 533, 148 N.E. 668, 41 A.L.R. 1019
(1927); 4 Nichols, EMINENT DOMAIN,
§§ 14.1, 14.247 [2]. Annot., Cost to property
owner of moving personal property as ele-
ment of damages or compensation in
eminent domain proceedings, 89 A L.R.2d
1453; Good will as an element of damages
for condemnation of property on which
business is conducted, 41 A.L.R. 1026.

163 Supra note 276.

164 In re Ziegler’s Petition, 375 Mich. 20,
97 N.W.2d (1959), which indicates that
moving costs may be relevant to the value
of the property and that to recover for

business interruptions proof must not be
speculative and must possess a reasonable
degree of certainty. See also In re Widen-
ing of Gratiat Avenue, 248 Mich. 1, 226
N.W. 688 (1940); Jacksonville Express-
way Authority v. Du Pree Co., 108 So. 2d
289 (Fla. 1958), 69 A.L.R.2d 1445.

405 986 TIL. 415, 121 N.E. 795 (1919).

400 4ccord: Chicago v. Harrison-Halsted
Building Corp., 11 Il 2d 431, 143 N.E.2d
40 (1957); Amoskeag-Lawrence Mills,
Tne., 101 N.H. 392, 144 A.2d 221 (1958);
In re Lincoln Square Slum Clearance Proj-
ect, ete,, 156 A.D.2d 153, 222 N.Y.S.2d 786
(1961) ; Kankakee Park District v. Heiden-
reich, 32 TIll. 198, 159 N.E. 298 (1922).

467 306 F.2d 439 (24 Cir. 1962).
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Utilities differ from the usual taking in that they generally include
a valuation of the business taken. Included among intangibles for which
compensation is paid are ‘going concern value’” and the value of fran-
chises. Compensation for goodwill generally is mnot allowed.**® Of
necessity, the physical plant of the utility and the intangibles often are
valued separately, although the ultimate statement of compensation is
in terms of the value of the whole.**

The income approach is applied extensively in valuing intangibles.
In Monongahela Navigation Co. v. United States,*® the court stated:

The value of property, generally speaking, is determined by its produc-
tiveness, the profils which it brings to the owner . . . The value, there-
fore, is not determined by the mere cost of construction, but more by
what the ecompleted construction brings in the way of earnings to its
owner.

Consideration has been given to the effect of the taking of income
in determining whether or not there will be severance of damages where
there has been a partial taking from a utility. In Uwnited States v.
Brooklyn Union Gas Co.,*™ for example, consideration was given to
income that the utility would receive from the government resulting
from its use of the area taken. Also, in the case of In re Elevated Rail-
way Structures in 42nd Street, where a railroad spur conld he oper-
ated only at a loss, the court awarded only junk value for the facilities
and no value to the franchise.*™

The income approach is not the exclusive means of valuing utility
properties, including intangibles.*”* No rigid rule can be prescribed
under all circumstances and in all cases.

One situation in which the income approach has been rejected is that
in which income is restricted because of the public control of utility
rights. In the case of In re Fifth Avenue Coach Lines, Inc.,' the court
held that profits were prevented by the rates imposed by the con-
demnor. Value was nevertheless allocated to intangibles, including

468 Annot., Good will as element of dam-  proach has its limitations “but is unques-

ages for condemnation of property on
which business is conducted, 41 A.L.R.
1026; 4 Nichols, EminenT DomArN, §§
13.31, 15.44.

469 2 Orgel, VaLuaTioN UNDER EMINENT
Dowmain, §205; 4 Nichols, EMNeNT Do-
MAIN, § 15.44; cf. East Boothbay Water
Distriet v. Inhabitants of Town of Booth-
bay Harbor, 158 Me. 32, 177 A.2d 659
(1962).

470148 U.S. 312, 13 Sup. Ct. 622, 37
L.Ed. 463 (1892) quoted in Onondaga
County Water Authority v. N.Y.W.S.
Corp., 283 A.D. 655, 139 N.Y.S.2d 755
(1955), which indicates the inecome ap-

tionably relevant, particularly when at-
tempting to measure the intangibles of a
public utility.”

171 Supra note 52.

472265 N.Y. 170, 192 N.E. 199 (1934).

473 Accord: Roberts v. City of New York,
295 U.S. 264, 79 L.Ed. 1429, 55 Sup. Ct.
689 (1935).

474 Kennebec Water Distriect v, City of
Waterville, 97 Me. 185, 54 A. 6, 60 L.R.A.
856 1902); Onondaga County Water Au-
thority v. N.Y.W.S. Corp., 283 A.D. 655,
139 N.Y.8.2d 755 (1955).

7618 N.Y.S.2d 212, 219 N.E.2d 41
(1966).
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operating schedules, operating records, and systems of procedure in
training personnel and ‘‘the substantial sums invested in them.”” Also,
in Brunswick and T. Water District v. Maine Water Co.,*" the court
noted that:

A public service property may or may not have a value independent
of the amount of rates which for the time being may be reasonably
charged.

The Brunswick case states that a utility can have value, although it
may be required to furnish services at rates prohibitive to shareholders,
and that one item other than the reasonableness of rates that gives
value to the property is actual cost. Of nceessity, where the income
approach is rejected, valuation of physical properties must be by the
cost approach.*”

In summary, as to the properties not previously specifically dis-
cussed, market value usually is applied as the measure of compensation.
Unless the property is a business producer, reliance must be on the cost
approach. Where income is involved, the usual rule is to prohibit a
consideration of such income. This approach is not used in the utility
situation, where the business generally is treated as being acquired.
Because of this inclusion of the value of intangibles, valuation of utili-
ties is a matter unto itself, requiring particular attention.

CONCLUSION

It should be apparent that there is no rule of law or appraisal method
that can be applied to every special purpose property. There is a
variety of such properties. Even different properties of the same type
present different problems. How each case is treated may, to some
extent, depend on the facts involved.

The need for special treatment of special purpose properties has
been recognized by the courts. This aim is accomplished by permitting
the use of one or more of the following: a measure of compensation
other than market value; appraisal approaches other than the market
data approach, including oceasional resort to the ‘‘substitute property
doctrine’’; and greater leeway as to evidence allowed to establish value.

The function of a trial to determine compensation to be paid to the
owner of property being condemned is to provide constitutional just
compensation to the owner. Of necessity, compensation is established

476 97 Me. 371, 219 N.E.2d 41 (19606).

417 S¢e In re Fifth Avenue Coach Lines,
Ine, 18 N.Y.S.2d 212, 219 N.E.2d 41
(1966) ; Port Authority Trans-Hudson
Corp. v. Hudson Rapid Tubes Corp., 20
N.Y.S.2d 457, 231 N.E.2d 734 (1967); see
Sackman, Just Compensation—the “Mod
Look,” 5 Ricur or WAY 46 (June 1968).
The use of costs in valuing for rate purpose

differs from the use made in valuing for
condemnation purposes. 2 Orgel, VALUA-
110N UnpER EMinexnT DoMary, § 204; Bon-
bright, Pusnic Urinity VALUATION TFOR
Purpose or Rare CoNTroL (Macmillan
1931) ; Bonbright, The Problem of Judi-
cial Valuation, 27 Corvm. L. Rmy. 493
(1927).
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by opinion evidence. Just compensation usually is measured by the
market value of the property. With special purpose properties, the
problem becomes how to satisfy the constitutional requirement of just
compensation where there is no market for or sales of the property
involved. The owner must be made whole; he is entitled to compensa-
tion for what he has lost. His compensation is not gauged by what the
condemnor has gained.

Market value has been accepted as the measure of compensation in
some special purpose property cases and rejected in others. Some prop-
erties have no value ‘“in the market’’; they rarely, if ever, are sold.
The jury is instructed to dceide what a willing and informed buyer
would pay for such properly. Such an instruection as to what someone
will pay in the market generally can result in an owner of a special
purpose property not receiving the value inherent in his property. In
addition, the jury may also be instructed not to consider ‘‘value pecu-
liar to the owner.”’

‘Where market value is respected, the court usually adopts as a mea-
sure of compensation ‘‘the value for uses to which the property is
adaptable,’”’ ‘‘intrinsic value,”’” or ‘‘value to the owner.”” Whether
expressly recognized or not, the basic element in all of these terms is
value to the owner or value arising from his use of the property. Kven
when the fair market measure is used, recognition usually is made in
one form or another of such special value. Not every value the owner
sees in his property is compensable. The value must be real and arise
from his use and ownership of the property involved. The line between
value characterized as ‘‘peculiar to the owner’’ and special value in the
property itself can be fuzzy. A basic test appears to be to consider
whether another owner, engaged in the same activity, would recognize
the value in question. If the value is peculiar to the owner or subjective,
such as sentimental value, and not inhering in the property itself,
it should not be recognized.

Because of the absence of sales data, resort must be taken to other
proof to establish the value, market or otherwise, of a special purpose
property. One method of accomplishing this aim is through the use of
approaches in valuation other than the market data approach. The
cost approach and the income approach, although not controlling on
the issue of compensation, may be used.

The cost approach has been much criticized. Usually, it starts with
reproduction costs; i.e., the costs of reproducing exactly the improve-
ments taken, whether such would be reproduced or not. Such cost, ex-
cept of practically new facilities, generally has no relation to value.
From this cost are deducted items of physical, economic, and functional
depreciation. The latter two types of depreciation cannot be deter-
mined factually and may be dependent on the opinion of the appraiser.
Recognizing that the starting point is off base, the variable of deprecia-
tion is presumed to pull the course of valuation back to the target of
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just compensation. The end result may or may not provide indemnity
to the owner. The calculations may be window-dressing to give the
appearance of validity to the appraiser’s preconceived opinion con-
cerning value. In view of the present state of the law and appraisal
theory, however, the cost approach may be the only method available
when dealing with certain special purpose properties.

There is little room for improvement of the cost approach. First,
starting with replacement costs to the subject (replacement with a
facility equivalent in function) and, second, arriving at conclusions on
depreciation based on more thorough investigations as to what factors
present in the subject property render it inferior in utility to the re-
placement strueture—these appear to be the only areas where the
approach can be made more objective. Determination of depreciation
ultimately remains subjective and usually is high or low, depending on
which party is being represented.

More liberal use of the income approach is permitted when dealing
with special purpose properties. Althongh the usual rule is to exclude
business income, such income, on occasion, is used as a starting point
for the caleulation of the value of physical property taken. Cemetery
land and utilities are prime examples. Business income, although not
involved in an appraisal caleulation, may be permitted as evidence rele-
vant to the issue of the value of the subjeet property. Use of income
may be justified because the property is such that it, rather than man-
agement, creates the income, because the business done enhances the
value of the land, because the business done is indicative of the uses to
which the property is adaptable, or (rarely, except with utilities, al-
though the taking may in fact destroy the business) because the busi-
ness is heing taken. Many cases do not permit evidence of income on
the grounds that it leads to speculation, collateral inquiries, and com-
pensation for a business that is not being acquired.

Should more extensive use of income evidence he permitted in valuing
income-producing special purpose properties? Value of such property
does depend on its productivity and may have no relation to the costs
of the faecility. If an income property is not productive, its costs are
immaterial. Nevertheless, the cost approach sometimes is held to be
the only measure, even though an income-producing specialty is heing
valued. Caution should be exercised when specialty is being valned.
There are limits beyond which income is not probative of the value of
the property and may result only in confusion. Control in this area
must be maintained by proper exercise of the discretion of the trial
judge.

Substitution, or the substitute property doctrine, has been devised by
courts as a means of securing adequate compensation for public own-
ers where it is necessary to replace the facility taken. Compensation
is provided in the form of the costs of a necessary substitute (land and
improvements) having the same utility as the facility taken. Some cases
applying the substitution doctrine allow nominal compensation or none
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if there is no necessity to replace. Some cases purport to apply this
method to takings of private property.

What methods of valuation have been applied to particular special
use properties?

Cemeteries have been valued by the income approach or by the
market data approach, regardless of whether the market value mea-
sure of compensation is adopted. Based on the facts involved in vari-
ous cases, it is impossible to state when one method or the other
would be proper. The income approach has been held applicable
where the lands being taken can be characterized as an ‘‘integral’’ part
of the cemetery, whereas the market data approach has bheen applied
when use of the lands involved for cemetery purposes is ‘‘remote.”’
Which method is chosen appears to be a matter of local preference.
Valuation by the income approach is based on the net annual income
for the life of the cemetery, discounted to present value. The market
data approach is based on value indicated by sale of comparable lands
(but not cemetery lands). The income approach recognizes value for
cemetery use, whereas the market data approach does not. If there is,
in fact, an enhancement because the land is available for future develop-
ment as a cemetery, the income approach is more likely to render just
compensation to the owner.

Market value often has been applied as a measure of compensation
when dealing with church property. 'l'his approach is highly hypo-
thetical because churches are not bought or sold and owners do not
consider their value in such properties in terms of what could be
realized in the market. Consideration of what another congregation
might pay for a church-can result in the subject church receiving less
than it is losing, if the subject church is put to expenses in providing a
substitute facility in excess of its worth in the market. Proof of the
value of a church usually is made by use of the cost approach. Here,
once again, costs and depreciation may be difficult to determine and
may have no relation to value.

Compensation for public parks is measured in terms of market value.
Where improvements are involved, the cost approach is applied. Spe-
cial value to the owner is more likely to be recognized when dealing
with private parks. Recent cases have extended the substitute prop-
erty doctrine to public recreational facilities, the use of which, by pro-
viding the costs of a necessary substitute, makes the public owner
whole.

Schools have been valued by using the doctrine of substitution. They
also have been valued on reproduction cost, less depreciation, where
the facilities are old. In dealing with private schools, the market value
measure usually is used, recognizing special value that the property
may have for school purposes.

With other special purpose properties, the cost approach or income
approach is relied on. Market value is the usual measure of com-
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pensation. Compensation for intangibles usually will not be made
except when utilities are involved. To the extent that intangibles, in-
cluding business, are taken or damaged, legal compensation usually
does not recognize these losses. Legislation allowing moving costs and
costs of rehabilitation have provided compensation for some of this
loss.

What method or methods might be used to assure payment of just
compensation in a special purpose situation, assuming that just com-
pensation means indemnity to the owner? Methods of valuation other
than the income approach can be compared as in Table 2.

‘Where substitution is applied in the strict sense and replacement is
necessary, the public owner is made whole and may receive a better-
ment, in the form of a cost of an undepreciated facility. Under the
substitution approach referred to as ‘“new’’ in Table 2, which is the
approach pronounced in United States v. Certain Land in Borough of
Brooklyn *™ and United States v. Certain Property in Borough of Man-
hattan,” a depreciation is charged. In the absence of necessity to
replace the facility, application of strict substitution results in no
payment of compensation, whereas under the ‘“‘new’ approach of
Brooklyn and Manhattan the owner still receives market value. A

TABLE 2
METHODS OF VALUATION

EFFECT OF NECESSITY TO

METHOD FORMULA REPLACE (UTILITY)
Substitution :
Strict Cost to replace No compensation if no necessity
building (utility) to replace
+Land (utility)
Value
New Cost to replace Market value paid if no necessity
building (utility) to replace

— Depreciation (betterment)
+Land (utility)
Value

Cost approach: Cost to reproduce Necessity immaterial except as
building reflected in depreciation
— Deprecialion
+Land (market value)
Value

478 346 F.2d 690 (2d Cir. 1965). 479 403 F.2d 800 (2d Cir. 1968).
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public facility, including the land on which it is situated, would have
some market value even if the property were not necessary for public
purposes; and the new approach does insure the public owner constitu-
tional indemnmification. As Table 2 indicates, the new substitution
approach, with its allowance of depreciation, is practically equivalent
to the cost approach.

Confining the strict application of substitution to public highways
and utility distribution systems usually will not work a hardship on
the public owner, absent the necessity to replace. Claiming that there is
market value for a strip of land 60 feet wide and 11 miles long or in the
shape of a gridiron, absent the public use originally being made of the
property, is unrealistic. In terms of a public distribution system that
need not be replaced, compensation for scrap value appears adequate.

Absent wiping out a whole community by condemnation, replacement
of schools and parks probably will always be necessary. The public still
will be present and must be served. With the social econditions presently
prevalent in urban areas, argument that parks are not necessary has
little hope of success. If such necessity is recognized, substitution
determined by either method, strict or new, assures that the owner is at
least made whole. As a practical matter, the charging of depreciation
under the ‘‘new’’ substitution approach probably will not make the
public agency unable to replace the neeessary facility.

Differences between substitution, where the facility is necessary, and
the cost approach are that under the strict substitution approach de-
preciation is charged, and under either substitution approach, the
owner receives only the costs or the market value of so much land as is
necessary to replace the utility of the lost or damaged facility. Land
surplus to the needs of the owner probably would not or could not be
disposed of in the market. Payment for lands in terms of the same
utility rather than area provides the owner with his constitutional
indemnity.

Would constitutional indemnity be secured to a private owner of
special purpose property if he were paid based on substitution? The
approach of strict substitution in the no-necessity situation, resulting
in no compensation, would be unconstitutional. Should the new substi-
tution approach of Manhattan and Brooklyn, with this emphasis on
utility, be preferred to the cost approach? Indemnmification appears
more likely if the initial step is in terms of the utility rather than cost.
The utility to be found in a special purpose property, not its cost, gives
it value.

The argument that compensation in terms of the costs of a substitute
forces the owner to accept something he does not wish to receive is as
applicable to the cost approach as to substitution. In either case, he is
receiving a sum of money. The method of calculation is different.
Inquiry should be: Does the sum paid indemnify the owner? That the
method of calculation might assume replacement by a particular struc-
ture or land is secondary. Therefore, it is felt that consideration should
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be given to more extensive application of the rules of the Manhattan
and Brooklyn cases to private property. Perhaps under either the re-
production cost or the substitution approach, with a proper allowance
for depreciation, the results would be the same, but emphasis on the
utility rather than costs should result in a more accurate valuation of
the property.

In a partial taking from a special purpose property, substitution and
the ‘“cost of cure’’ are two terms for the same solution of the problem.
If there is surplus land in the before situation, the valuation of the land
in the two methods might differ, but the usual situation is to value the
land taken in terms of market value. Payment of market value can
enrich the owner if the market value of the taking for ‘‘any and all
uses’’ exceeds the value that the taking contributes to the value of the
whole property for special use. The cost of curing defects, when deal-
ing with special purpose properties, is a more satisfactory method of
determining damages to remaining improvements than guessing at
depreciation by other means, provided that such cost does not exceed
the value of the improvements in the before situation.*®

Any approach to the solution of the appraisal problem is confined

to legally allowable proof. The approach of the courts that appraisal

methods are matters of evidence rather than law should be encouraged.
So also should the view that bars to proof should be relaxed in special
purpose cases. This does not mean that the rule in special purpose
cases should be that ‘‘anything goes’’; the trial court still should con-
trol the limits of allowable proof. Legislation may be a partial solu-
tion where case law is too restrictive, but legislation is not a cure-all for
all problems in valuing special purpose property.

The extent and nature of the taking, as well as the nature of the spe-
cific property involved, can affect the appraisal approach and the proof
that would establish value. Factors that might assist in solving special
purpose problems include :

1. Avoid ‘““market value’’ or qualify the definition of ‘‘market value”’
in takings from special purpose properties of a public or a nonprofit
owner.

2. Allow more extensive consideration of income in valuing income-
producing special purpose properties.

3. Allow more leeway as to proof admissible to establish the value of
special purpose properties.

4. Avoid the cost approach, if possible, and the confining of proof to
this approach. Use reproduction costs rather than replacement costs.

5. Consider allowing the cost of a functionally equivalent substitute
as compensation when dealing with other than publicly owned special
purpose properties.

480 See Note, Restoration Costs as an Al-  in Eminent Domain Proceedings, 20 Has-
ternative Measure of Severance Damages TINGS L.J. 800 (1969).
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6. Value in use for special purposes, which is a form of value to the
owner, must be recognized if the owner is to be indemnified for his loss.

7. Conduct a more extensive investigation and exercise more in-
genuity in determining and considering factors that affect the value of
special purpose properties, particularly if an attempt is made to mea-
sure depreciation.

In the application of the exclusionary rules in a condemnation case,
one may lose sight of the end of indemnity. Avoidance of use of the
cost approach, which generally sets the upper limit of value, should
work to the advantage of the condemnor. More extensive use of the
income approach is preferable to being limited to a cost approach
valuation only, but controls must be exerted by the trial court to limit
use of income evidence to valuation of the property. The more factors
that an appraiser can consider and the more reasons that he can use
in arriving at his opinion, the more reasonable is his opinion. Opinions
of value should be less extreme in either direction, and constitutional
compensation should be more likely.



P




