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of the Urban Institute or the policy of the U.S. Depart-
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Transportation has a rigid background of laws, regulations, and business 
practices developed during the late 1800s that strongly influences the 
transportation options available today. This paper examines some of 
the assumptions on which these policies and practices are based. Sev-
eral alternative approaches and ways in which they could be implemented 
are suggested. In addition, specific laws and practices that may need to 
be reevaluated are identified. 

To understand the current institutional issues facing 
paratransit, it is first necessary to develop an overall 
understanding of paratransit trends. Paratransit is by 
no means a novel concept in the present regulatory struc-
ture in the United States. The concept has developed 
over a period of at least 200 years. In the early 1800s, 
anyone with a horse and wagon or buggy could haul people 
for hire, and entry into the paratransit business was 
easy. There were no restrictions, and there were very 
few, if any, regulations. The investment required was 
minimum, and the transportation business itself was 
highly competitive. For example, the New York horse-
car operation was characterized by many individual 
owner operators who were local people and knew their 
passengers' special needs. Without regulation, the only 
protection for the passengers was that imposed by the 
judiciary; i.e., common carriers were required by the 
courts (as they are now) to exercise the highest degree 
of care for the safety of their passengers and their pas-
sengers' property. 

During the last half (and especially the last quarter) 
of the nineteenth century, there was a significant change 
in the nature of the public transportation business. The 
highly capitalized railroads represented a massive leap 
in technology over leg power, water power (canals), and 
horse or ox power. On the municipal level, the horsecar 
lines were replaced by cable traction in the 1870s and 
electric streetcars in the 1880s. 

The development of the electric streetcar resulted in 
a significant change in the method of providing public 
transportation because of the significant economies of 
scale associated with their operation. They were fre-
quently owned by the municipal power company. A city 
would grant the power company an exclusive franchise 
to operate streetcars to the exclusion of other streetcar 
lines and, in return, impose certain burdens, such as 
obligations for street paving, maintenance, and lighting. 
In addition, certain taxes would be imposed. The ser-
vice provided by the street railway companies was also 
regulated in terms of setting uniform rates, for fares,  

establishing routes to be traveled, and prohibiting the 
discontinuation of routes without the express permis-
sion of the city. As creatiOns of the states, the cities 
had the power to exclude competition by withholding of 
franchises and imposing certain reasonable regulations 
on operations. 

The courts did impose some limits on the ability of 
municipality to set rates. One such limit was that due 

process of law required that the rates prescribed must 
ensure the company a fair return on the value it employs 
for the convenience of the public. In understanding 
present policy, this limitation is important because it 
serves as a limitation on the federal, state, and munici-
pal power to set rates. Also, it imposes an affirmative 
obligation on the part of the governmental body to do all 
in its power to ensure a fair return on investment. On 
the other hand, because the amount of return is based 
on the capital used, the emphasis is on high capital in-
vestment and there is little incentive for the companies 
to reduce the amount of capital invested. 

RAILROAD- TROLLEY REGULATORY 
MODEL 

As a result of the technological superiority of the rail-
roads and trolley lines in the late 1800s and early 1900s, 
a public utility model was developed based on the follow-
ing assumptions: 

Transportation is a major component of people's 
lives, and the ability to control transportation availabil-
ity and pricing is the power to determine which individu-
als, geographic areas, and businesses will prosper. 

Government must regulate transportation to en-
sure that no individual, business, or region is unjusti-
fiably discriminated against; fares are regulated to pro-
vide a reasonable and constitutionally permissive rate of 
return adequate for the continuation of the service, but 
low enough to prohibit monopolistic exploitation; sched-
ules and service areas are such that all persons and 
businesses have access to an adequate level of trans-
portation; and service in the unprofitable portions of the 
community is cross-subsidized through profits obtained 
from the exclusive franchise in profitable areas. 

Because all costs will be essentially the same for 
any firm providing the required service and fares are 
regulated to prohibit excessive profit, any competition 
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that offers a lower cost alternative can do so only by 
providing an inferior level of service, skimming the 
cream by serving only the profitable areas and not the 
unprofitable ones, not calculating the true cost of pro-
viding service, or some combination of these factors. 

The conclusions reached under the railroad-trolley reg-
ulatory model were that only one franchise should be 
given to the natural monopoly transportation company 
and that this should be carefully regulated to ensure that 
all areas, persons, and businesses are adequately served 
at reasonable prices. 

REEVALUATION OF THE RAILROAD-
TROLLEY REGULATORY MODEL 

The twentieth century has seen the collapse of the 
railroad-trolley regulatory model that developed during 
the streetcar era. The carriers that operated under this 
model—rail passenger services, intercity bus services, 
streetcar services, interurban rail services, and city 
transit companies—have all declined precipitously. Vir-
tually all carriers operating under the railroad-trolley 
regulatory model are now either defunct, carry only a 
fraction of the ridership they originally did, or are 
totally dependent on rapidly increasing subsidies to 
maintain a given level of service. The railroad-trolley 
regulatory model can be understood best by the limita-
tions that the railroad tracks imposed on these modes. 
The service was required to be 

Fixed route (because the rails were fixed and could 
not be easily altered), 

Fixed schedule (because the vehicles could not 
pass and had to coordinate linear operations), 

Operated by a large company (because individuals 
could not afford to build their own rights-of-way), 

Provided by a natural monopoly (because multiple 
rights-of-way were not feasible), 

Operated by professional drivers (because highly 
trained skills were required to operate the trains), and 

Provided by large vehicles (because increased 
mass improved rail operations, increased worker pro-
ductivity, and reduced the number of units on the linear 
track). 

The service could not 

Beoncall, 
Have flexible routings, 
Be operated by many different individual owners, 
Have specialized direct routing and schedules be-

tween desired origins and destinations, or 
Use small movement units (because of the limita-

tions of rail technology). 

By 1917, the greater flexibility of the automobile be-
gan a return to the traditional, individualized, pre-
railroad-trolley approach to public transportation with 
the advent of the jitneys. However, governments, anx-
ious to protect a perceived tax base, passed legislation 
to define the railroad-trolley model as the only legal 
form of public transportation with the possible exception 
of taxicabs, and then only with adequate protection for 
transit. With this type of legislation, only the railroads 
and trolley companies could make changes. Although 
buses replaced trolleys, there was no change in the way 
the vehicles were operated. 

Only their new technology enabled the airlines to free 
themselves from the traditional railroad-trolley model 
of public transportation regulation. The airline model 
allows each carrier to focus on the market that it can 

serve best and cooperate with carriers that Serve other 
areas. The airline emphasis on target markets has es-
tablished trunk lines, regional airlines, charter airlines, 
commuter airlines, and air taxis. Now the airlines and 
the Civil Aeronautics Board are pressing for even greater 
flexibility. Similarly, the taxicab industry is experi-
menting with changing organizational structures (e.g., 
freedom of entry, shared rides, zone rates, gypsy cabs, 
and owner operators). The industry is proving that more 
flexible regulation increases the availability of taxi ser-
vice. 

An examination of the historical trend provides a con-
vincing case that the railroad-trolley regulatory model 
worked well during the period of technological superiority 
of rail systems, but that the continued adherence of pub-
lic transportation policy to a model that no longer works 
has created an artificial transportation shortage. De-
spite bold efforts to rescue the railroad and trolley types. 
of companies by providing government funding for new 
equipment, operating subsidies, and tax relief, their de-
cline in market share continues while the costs of their 
services increases rapidly. The market share of these 
companies is now minimal, except in towns that primarily 
were constructed during the height of the railroad-trolley 
technological supremacy. 

TRANSPORTATION BROKERAGE MODEL 

With the development of new technological improvements, 
such as automobiles, airplanes, telephones, two-way 
radio communication, and the computer, a new model of 
public transportation regulation and operation is evolving. 
Local governments are no longer preoccupied with the 
development of expensive transportation facilities (rail-
roads, trolleys, and highways) and are now attempting 
to solve community transportation problems. Cities are 
primarily concerned about two major areas. 

Cities want to reduce automobile-related problems, 
such as pollution, congestion, and inefficient use of en-
ergy. These problems stem from the use of too many 
automobiles during the peak-hour work trip. Traditional 
transit has not been able to provide this service econom-
ically due to the inherent inflexibilities of the technology 
and its management (including labor use, scheduling, ve-
hicle size, and cost). 

Cities want to provide accessibility to goods and 
services for those who cannot use the automobile because 
of age, income, health, emotional, or other reasons. 

Cities also have other major concerns, such as land-
use planning and unemployment, and in general these are 
influenced indirectly by transportation. Unemployment, 
for example, can be alleviated by the construction of 
hospitals or housing, as well as by the public works con-
struction of subways. Land use, on the other hand, is 
changed as automobile-related problems and accessibility 
options make some areas more accessible than others. 

Interest in paratransit has evolved with this shift in 
emphasis. At first, paratransit was thought to be a new 
mode, and proponents began to operate dial-a-bus, free-
way flier, and other services. However, the railroad 
and trolley organizations, although hampered by regula-
tions, were used to manage and direct these services. 
This restricted operating options severely, but was a 
necessary part of the transition from the railroad-trolley 
approach to the brokerage or transportation system man-
agement approach. Ironically, the new model is very 
similar to the pre-railroad-trolley model that existed 
throughout history except for the short era when railroad 
technology was superior. 
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REEVALUATION OF INSTITUTIONAL 
ISSUES 

The purpose of this paper is to examine several institu-
tional issues and business practices that evolved during 
the era of railroad and trolley superiority and inhibit the 
development of more flexible forms of public transporta-
tion to meet today's needs. 

Economic Regulation 

There are economic regulations at the national level 
(Interstate Commerce Commission) for interstate trips, 
at the state level (public service commission) for intra-
state trips, and at the municipal level (regional transit 
authority, taxicab board, and city council) for service 
within the municipality. These regulations generally 
consist of 

Entry requirements in which a franchise or cer-
tificate of convenience and necessity is required; 

Rate regulations set by the regulatory body based 
on the rate of return of the carrier; 

Service regulations in which regulatory approval 
is required for the addition, deletion, or change of 
routes; 

Schedule regulations in which regulatory approval 
is required for any change of schedules; 

Equipment approval in which regulatory approval 
may be required to modify equipment or to use a differ-
ent type of equipment; and 

Interline regulations that control the terms of in-
terconnecting agreements with other carriers. 

Public bodies have felt comfortable with the tradi-
tional regulatory model because only a limited number 
of companies must be dealt with, discrimination of fares 
and service is prohibited (so there is some immunity 
from selective pressure groups), and changes cannot 
occur without the prior approval of the regulatory body. 

A discussion of the theory of innovation and its dif-
fusion into society presents an interesting perspective 
on transportation regulations. According to this theory, 
individuals can be categorized based on their rate of ac-
ceptance of a new idea. 

Percentage of 
Category 	Population 

Innovators 2.5 
Early adopters 13.0 
Early majority 34.0 
Late majority 34.0 
Laggards 16.0 

Innovators develop new ideas and experiment; they 
also make mistakes because not all ideas can be suc-
cessful. After the innovators thoroughly sift the ideas, 
early adopters accept the best of them and implement 
them. Thus, the early adopters also make mistakes. 
The politicians elected by the early and late majorities 
watch the early adopters and accept only the innovations 
proven by this group. This is understandable because 
the cost of backing an idea that fails can be high for a 
politician. 

Traditional transportation has been regulated by pub-
lic bodies, and now mass transit is both operated and 
regulated by politicians, who are reluctant to support 
anything that has not been tried and proven. Further-
more, the franchise requirement prohibits innovators 
from evolving new concepts outside the established plan-
ning and governmental structures. Thus, government 
regulation and operation effectively has ensured that no  

innovation can occur, and if it does occur, it must be 
proven, tested, and widely used before it is politically 
acceptable. Therefore, a new transportation innovation 
must be structured to promote its dissemination, or it 
will die, not because of cost or effectiveness, but be-
cause of the institutions that have developed. 

Thus, the purpose of the brokerage or transportation 
system management concept is the promotion of new con-
cepts, such as 

Flexible consumer-oriented services; 
Specialized services for specific target markets; 
Programs designed to improve vehicle efficiency—

car pools, van pools, and other high-occupancy modes; 
and 

Service to all areas—rural, suburban, and neigh-
borhood circulation. 

The broker stresses facilitation rather than police-
type regulations. The harshness of existing laws and 
regulation on an innovator wishing to initiate a new ser-
vice is best illustrated by a specific example. Assume 
that an individual desired to operate a van pool in Ten-
nessee in 1975 or in the majority of states today. To 
examine the applicable law, it must first be determined 
whether the van pool is a common, a contract, or a pri-
vate carrier. In 1975, a van pool in Tennessee would 
have been considered a contract hauler. (However, it 
should be pointed out that this conclusion was reached 
only after exhaustive reading of the statutes and exam-
ination of applicable case laws. Such a conclusion could 
not have been confidently reached by a lay person and 
probably not even by an attorney, unless the attorney was 
thoroughly familiar with transportation law.) 

To operate legally, the van pooler would have had to 
apply to the Tennessee Public Service Commission for a 
certificate of convenience and necessity. This petition 
would have caused the commission to hold a hearing. At 
least 10 d before the hearing, the commission would have 
caused notices to be served on all affected and interested 
parties to allow them an opportunity to testify at the 
hearing and to contest or support the application for au-
thority. (By rule of the commission, the applicant must 
give notice to all affected and interested parties and bear 
the expense. In addition, the applicant must pay a 25.00 
filing fee to defray the cost of the hearing.) 

The commission would have determined at the hearing 
whether the proposed service would benefit the public and 
not impair the efficient service of any authorized com-
mon carrier or contract carrier then serving the same 
route or territory. If the commission had deemed that 
the issuance of a permit was proper, the commission 
would have been granted extensive power over all as-
pects of operations and the van pooler would have had to 
obtain approval for each and every contract. A minimum 
rate would have had to be filed as part of the annual re-
port. The van pooler would have been required to main-
tain detailed accounts and records. 

Generally,, the public service commission is given the 
power to supervise and regulate contract haulers in all 
matters affecting the relation between such contract 
haulers, their customers, and the public. Compliance 
with the law to obtain authority requires not only a sub-
stantial amount of time and money, but there is no guar-
antee that the authority will be granted. Even if it is 
granted, the van pooler would have faced a substantial 
amount of expense and paperwork. Moreover, if the 
permit was granted, the van pooler's insurance company 
would have had to file with the commission to comply with 
the liability insurance requirements, and the van pooler 
would have paid annual taxes and fees as levied by the 
commission. (Because of the very high liability stan- 
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dards of regulated carriers, many insurance companies 
will automatically drop anyone who is required to have 
a filing of insurance with the public service commission.) 

Finally, the van pooler would have had to comply with 
the public service commission safety requirements that 
each vehicle have an approved fire extinguisher, an ap-
proved first aid kit, an approved reflector, and an ap-
proved flare. (it is ironic that the Knoxville transit sys-
tem vehicles do not carry some of these items to dis-
courage the operators from giving first aid at accidents 
to remove the possibility of lawsuits.) 

The authority of the public service commission with 
respect to contract carriers is limited in respect to 
rates. The commission approves the rates, but the 
minimum rate set for contract haulers "shall not be less 
than the rates prescribed for common carriers for sub-
stantially the same service." Thus, although one of the 
benefits of van-pool service is that the cost is substan-
tially lower than the cost of operating a bus, van-pool 
rates could not have reflected these savings. Under this 
statute, the passengers could not benefit from the effi-
ciency associated with van pooling. Also, property taxes 
on regulated public utilities are 55 percent of assessed 
valuation as compared to only 25 percent of assessed 
valuation for private property. Contract haulers under 
the Tennessee statute are defined as public utilities. 

If the van pool had then wished to discontinue service, 
a second hearing would have been required for permis-
sion. If the poolers did not comply with the law, then 
they might have been declared a public nuisance on the 
highway and denied recovery in case of accident. 

The Knoxville broker used a different approach for 
regulating transportation. First, it submitted legisla-
tion that was enacted. This legislation has accomplished 
the following: 

It exempts car pools, van pools, and station-wagon 
pools from all forms of economic regulation. 

It allows private bus operators (in areas where 
competitive) to experiment with new service for 6 months 
before having to submit to public service commission 
regulations. 

It allows a county to declare itself a citizen trans-
portation area on petition to the public service commis-
sion. Since there are many counties in Tennessee where 
no public transportation is available currently, under 
this legislation the public service commission is given 
the opportunity to provide service to the community. If 
it cannot, the commission may not prohibit the citizens 
of that community from solving their own transportation 
problems as best they can. The citizen transportation 
area thus becomes virtually unregulated until such time 
as public transportation might be available. 

It allows employers to cooperate with state and 
local pooling activities without increasing the employer's 
liability to the poolers or the public. 

It allows individuals to purchase low-cost 
underinsured-motorist coverage that guarantees per-
sonal insurance protection up to the limits of the 
underinsured-motorist coverage no matter what vehicle 
they use or organizational arrangements they have. 

It allows state agencies to locate park-and-ride 
lots at churches, shopping centers, and other areas and 
to use public money to erect signs designating these 
park-and-ride lots without increasing the liability of the 
owners of the lots or risking the loss of a property's 
tax- exempt status. 

In addition to the legislation, the Knoxville broker has 
accomplished the following: 

1. It has established a computer system to provide  

immediate information to anyone within a 10-county area 
about the transportation options available to them in-
cluding car pools, van pools, transit, private buses, 
and express buses. 

It has obtained new insurance rates for van and 
car pools and found companies willing to write the in-
surance. 

It has established a van-pool association that would 
offer fleet discounts on repairs, tires, parts, and other 
upkeep items for all pool operators who registered their 
pool with the city. 

It has established a financing program where credit 
unions would provide 100 percent financing (including in-
surance); established escrow accounts for maintenance, 
insurance, and parking; and placed riders (other credit 
union members) on payroll deduction to pay for their ride. 

It has prepared a how-to-do-it handbook with in-
formation on vehicles, specifications, costs, fares, ac-
counting procedures, and insurance procurement. 

It has coordinated driver training programs 
through the police department to reduce insurance costs 
and accidents. 

For social service agencies, the broker will 

Coordinate transportation audits to help determine 
the cost of providing service, 

Suggest alternative transportation arrangements 
for providing more effective service at lower costs, 

Assist in negotiating with various suppliers, 
Help in obtaining insurance to meet specific needs, 
Manage the contracts between them and potential 

suppliers, 
Locate ways in which volunteers can be used to 

meet needs, 
Develop effective dispatching procedures or as-

sume the dispatching function directly, and 
Supply information on child restraint systems and 

assist in the acquisition of these restraints. 

Thus, as these examples show, the broker uses manage-
rial approaches for the development of new options, 
rather than harsh police-type regulations designed to 
force a service to meet certain preconceived standards. 

The current move to convert the Knoxville Transit 
Authority, with its narrow, bus-only perspective, to a 
transportation board responsible for solving Knoxville's 
dual transportation problems of automobile-related con-
gestion and lack of service to those who cannot drive is 
another example of the institutional shift from the 
railroad-trolley concept to the much broader brokerage 
concept. The amendment to the Urban Mass Transit As-
sistance Act of 1977 that was proposed by Senator Haya-
kawa, the Kennedy-Cannon airline deregulation bill, 
parts of the Railroad Revitalization and Regulatory Re-
form Act of 1976, the Urban Mass Transportation Ad-
ministration statement on paratransit alternatives, 
transportation system management and the discovery of 
the taxicab and jitney industry are all part of the realiza-
tion that all public transportation does not have to oper-
ate like a railroad. 

Insurance 

Traditionally, governments have relied on the common-
carrier liability standard to protect passengers. This 
standard was developed at a time when the only type of 
regulation imposed on carriers was that imposed by the 
judiciary, i.e., that common carriers would be required 
to exercise the highest degree of care. Under this ap-
proach, anyone injured while riding in a for-hire vehicle 
could look to the owner or operator or both of the vehicle 
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for recovery. Since the owner and the operator of the 
vehicle control both the maintenance and the operation, 
there is virtually no way the passive rider can ever be 
at fault. By placing a very high standard of care on the 
operator, the carrier had an incentive to take extra pre-
cautions to prevent injury, and in case of injury, finan-
cial recovery was almost certain. 

Governments have also recognized that the obligation 
of a carrier to the individual hauled should be a function 
of benefit as well as of liability. Therefore, many states 
have passed legislation called guest statutes to cover 
cases where individuals picked up hitchhikers or where 
the rider was the sole beneficiary of the ride. Under 
these statutes, the driver is liable only in cases of gross 
negligence. However, where compensation changes 
hands, guest statutes do not apply (even if the compensa-
tion is only reimbursement). 

Now, conditions have changed. No longer are there 
large numbers of private companies eager to provide 
transportation under the existing rules. Government 
now provides the transportation. In the case of transit, 
rail passenger service, and government- sponsored 
social-service agencies, the cost of insurance and ac-
cident recovery is borne by the taxpayers. The liability 
cost to charitable institutions is borne by charity, and 
when it becomes too high, the charity discontinues the 
service; again, the burden falls on the taxpayers. Among 
for-profit common carriers, liability cost frequently is 
a major cause of going out of business, at which time 
the community frequently petitions the government to 
continue the service, and so again the burden falls on 
the taxpayer. 

Government-provided insurance might be an effective 
way of providing public transportation protection if it 
were not for the high cost of insurance and tort settle-
ments. The tort liability system depends on the legal 
process to determine fault and assess the amount of 
damages. This is expensive, especially in the case of 
high-occupancy vehicles, for several reasons. The legal 
process is costly; one-third of the judgment or settle-
ment is retained by the plaintiff's attorney, and the de-
fendant's legal fees and court costs are high. The pro-
cess does not provide protection when drivers with low 
insurance limits or few assets are at fault. 

The insurance merchandising process assumes 1.5 
passengers/vehicle (total limits are only two to three 
times individual limits) and is grossly inadequate for 
high-occupancy vehicles. The process rewards small 
claims more than adequately because of the high cost of 
going to court, but serious injury or loss is seldom re-
covered. Under the tort liability system, insurance is 
designed to provide asset protection, rather than pas-
senger protection, in case of an accident. Over one-
third of all vehicles have only the minimum amount 
($10 000/person, $20 000/accident) or no insurance. 
There is no way individuals can protect themselves ex-
cept with life, hospitalization, and disability insurance 
unless the state has some form of underinsured-
motorist-protection program that has special provisions 
for high-occupancy vehicles. Because much of the cost 
of insuring high-occupancy vehicles is charged back to 
the taxpayers, there should be some type of structure to 
control this cost. 

To illustrate this point, consider the case of a social 
service agency operating a government-funded day care 
center for children with learning disabilities. The agency 
could probably hire several mothers to pick up other 
children when they bring their own at a cost of 9 to 180/ 
km (is to 300/mile). The family automobile would prob-
ably have the usual $ 2 5 000 to $50 000 coverage. The 
parents might be very willing to help, but the prudent 
one would ask, "What about liability?" The social  

agency, if honest, would have to give the following answers. 

If you receive money, you will be hauling for hire 
and regulated as a public utility. 

Becoming a public utility will increase your in-
surance costs by an amount larger than you will receive 
in expenses for providing this service. 

Because you receive money, you have virtually no 
defense against liability or lawsuit. In fact, your liability 
to charitable passengers is probably greater than your 
liability to an employee. Only fate will tell whether you 
will be sued for everything you have. (The social service 
agency will probably require a hold-harmless agreement 
from the volunteer because the agency does not want to 
risk being liable for an accident involving a for-hire car-
rier, and besides, the social-service funding agency 
does not allow the social service agency to assume the 
risk.) 

If you are hit and other persons are at fault, their 
coverage will have to be divided between you and the five 
passengers in the vehicle on a first-to-sue, first-to-
recover basis. 

You will not be eligible for workmen's compensa-
tion or other financial recovery from the government, 
nor can the government help you in your defense because 
you are not an employee. 

If you decide to help carry these students, you will 
reap many blessings in the hereafter and receive the sat-
isfaction of contributing to your fellows, but do not for-
get to pay income tax and social security on the amounts 
you receive greater than 90,'km.  Also, remember that 
your social security taxes must be paid at the higher 
sell-employment rate; the agency cannot contribute as 
you are not an official employee. 

We do not think you will have trouble getting in-
surance; after all, the taxicab industries get it all the 
time. There may be a few papers to fill out at the taxi-
cab inspector's office or the state public utility com-
mission. 

If the potential volunteers feel that there is some de-
gree of uncertainty about the risk and the willingness of 
the agency to rally to the volunteer's defense, they may 
not accept the job of hauling people to the agency. Another 
possibility for the agency is for the director to personally 
haul the children because the cost of this service is only 
90/km for the expenses of the director's automobile. But 
if an examination of the liability issue raises questions 
for the director, the agency's attorney could advise the 
director to obtain a free government van (after all, the 
agency does not want to be part of a client lawsuit aris-
ing from riding in an employee's automobile). The gov-
ernment is sell-insured and has a deep pocket, but that 
protection is only for authorized use of government ve-
hicles and not for personally owned vehicles. And if the 
director is spending 2.5 h each morning and another 2.5 h 
each evening for 90/km,  he or she may feel that the free 
government van is a good idea. 

To get a free government vehicle, the agency must 
agree to operate according to strict state guidelines. As 
this is a new experience for the state, the state assigns 
a planner, a sociologist, an engineer, or an economist 
to draw up operating guidelines. This person has read 
about million dollar lawsuits and would not want the 
blame for not requiring adequate insurance, and so rea-
sons that $500 000/person, $1 000 000/accident liability 
coverage (or possibly over $5 million) should be ob-
talned to protect the passengers (but no underinsured 
motorist coverage, because then the accident would be 
the other person's fault). That the insurance has a 
provision for 60-d notice prior to cancellation is also 
required as proof that the agency does carry insurance. 
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Also, inspection by the public service commission 
sOunds like a very good idea to ensure the condition of 
the vehicle. Then, the agency finds that insurance is 
unavailable or very costly and blames the insurance in-
dustry for not taking the risk. 

It is ironic that an agency that has $20 000 in assets 
and is completely dependent on charity or public funding 
will purchase a large liability policy to protect clients 
when the agency is at fault, but will purchase nothing to 
protect them if someone else is at fault. If the agency 
had trip insurance (first-party medical, life, income pro-
tection, and disability) to protect the clients in any case, 
it would probably be much cheaper than the more limited 
tort liability coverage, where such a large part of the 
coverage goes to legal costs. The client might also have 
greater access to transportation, and the government 
would not have to be involved in buying and operating 
vehicles if alternative insurance approaches were avail-
able. 

In essence, then, the cost and availability of insur-
ance are the reflection of several items. These include 

The uncertainty of existing laws with respect to 
new forms of transportation and the lack of information 
about new transportation programs, 

A liability system that places the cost of insur-
ance on the driver and vehicle rather than on the bene-
ficiary of the transportation service, 

A lack of alternative programs for providing rider 
protection, 

The limited number of companies that are involved 
in specialized insurance areas (if only one or two com-
panies specialize in taxi insurance, for example, and 
they have high claims 1 year, there is no other company 
available to compete for the business), and 

A liability approach to insurance that places ma-
jor emphasis on protecting assets as opposed to protect-
ing passengers. 

No-fault insurance is not a solution for the problem 
of the high-occupancy vehicle. No-fault insurance, es-
pecially that having a follow-the-vehicle approach, re-
quires each vehicle to cover all injuries to every person 
riding in the vehicle plus providing liability protection 
above an arbitrary threshold level. Consider, for ex-
ample, the high cost of insurance for a school bus that 
must cover all injuries on a no-fault basis for 60 or 70 
passengers. The follow-the-family approach is much 
better because persons are covered by their family 
policy,, regardless of the vehicle ridden in. 

The problem of the high-occupancy vehicle will be 
solved only when insurance is written to cover the indi-
vidual rather than the vehicle. It is nearly impossible, 
for example, to write insurance for van pools that may 
vary in size from 2 to 15 passengers unless the insur-
ance is written on an individual basis. A classification 
system that is based on type of vehicle does not give an 
adequate measure of risk. 

Tennessee has a partial solution in the form of 
underinsured-motorist coverage that provides coverage 
if the prorated amount of insurance on the at-fault vehi-
cle is less than the underinsured-motorist limits. For 
example, if a van pool has $100 000./person, $300 000/ 
accident liability coverage on the privately owned ve-
hicle, it can obtain similar amounts of underinsured-
motorist coverage. If an individual were a rider in a 
10-passenger van with this underinsured-motorist cov-
erage that was hit by a vehicle with the same amounts 
of liability coverage, the coverage would be divided as 
follows: The $30,0 000/accident liability coverage of the 
at-fault vehicle would provide a prorated share of  

$30 000 for each of the 10 passengers, and the $300 000/ 
accident underinsured-motorist coverage of the van would 
provide $30 000 for each of the 10 passengers. The in-
dividual underinsured-motorist coverage would offer 
$100 000 coverage for the individual rider less the 
$60 000 from the at-fault vehicle and the van; thus, 
$40 000 of additional-underinsured motorist protection 
would be available, and so each individual would be as-
sured of approximately $100 000 coverage, regardless 
of the vehicle or the organizational arrangement. This 
approach works much better than most, but still causes 
problems for members of non-automobile-owning fami-
lies and for social service agencies. 

Earmarked Funding of Transportation 
Programs 

A major institutional barrier to more effective transpor-
tation programs is the earmarking of funds for highways 
and mass transit. At present, there is great pressure 
by various government officials to fight for the preserva-
tion of earmarked funding so that their programs do not 
have to compete with others. This method of funding 
does not encourage a problem-solving approach; rather, 
it encourages a preservation of the status quo because 
there is no discretion for experimentation with innovative 
forms of transportation. If there were a transportation 
trust fund that could be used for mass transit, paratran-
sit, ride sharing, and highways (dependent on the, greatest 
return on investment), then each could be evaluated ac-
cording to its contribution. Unfortunately, this can be 
done only if the decision makers understand the con-
tributions of the various programs equally. If they do 
not, they will use all the funds to preserve that which 
they understand and be reluctant to experiment with the 
new because of the political reluctance to innovate. 

Labor Issues 

Section 13c of the Urban Mass Transportation Act of 1964 
was a well-conceived concept designed to protect workers 
where they might be laid off or disadvantaged by the use 
of tax monies to promote new technologies. Unfortunately, 
however, this section has been administered so as to ef-
fectively give bus drivers the veto power over any other 
options that a city might consider. The section 13c spec-
ter can also be used by management to preserve the 
status quo and forestall consideration of other 'options. 
If cities are to use new, more efficient forms of trans-
portation, they must first accept labor costs as a given 
fact (including the termination costs of the 6 years guar-
anteed salary or up to 12 months severance pay) and de-
sign their programs around it. Communities, however, 
should be astute enough not to promote ineffective de-
clining systems where older retiring employees are 
rapidly being replaced with young employees, so that 
adjusting the size of the work force through attrition is 
no longer an available option. 

Communities should strongly avoid becoming locked 
into single-source labor contracts, where work rules 
such as. the prohibition against part-time labor severely 
restrict the services they can provide. A regulatory 
policy that allows private citizens to solve their own 
problems and private providers the right to serve is a 
control against overly restrictive work rules and ex-
clusive labor contracts. A reading of other sections of 
the Urban Mass. Transportation Act shows that Congress 
did not intend to bring all transportation under public 
ownership and wanted to ensure the right of groups other 
than government to provide transportation service. 
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Tax Issues 

The tax issues in paratransit are significant, and the 
tax code should be clarified so that taxation does not 
discourage transportation innovation. Traditionally, 
employers have been given a tax advantage to build park-
ing lots, and their employees have been given free tax-
exempt use of the lots. If an employer were to take the 
money that normally would be used to build a large park-
ing lot and give this money to the employees so that they 
could ride transit, taxicabs, or van pools, the money 
would probably be considered taxable income to the em-
ployee. Thus, the tax policy discriminates against the 
use of more efficient forms of transportation and en-
courages the building of parking lots. There are other 
questions regarding the income received by the driver 
of a paratransit vehicle. Is the free ride income to the 
van-pool driver? What is the proper amount of reim-
bursement for car pools, van pools, or volunteers? At 
present, there is a great uncertainty in the overall tax 
area, although an earlier tax ruling clarifies the situa-
tion for some car pools. In other areas (such as the 
availability of tax credits, depreciation and other busi-
ness deductions for paratransit vehicles, and possible 
deductions for expenses incurred in promoting paratran-
sit activity), the law is very unspecific. The answers 
to these questions would provide policymakers greater 
insight into the nature of changes necessary in the tax 
areas. 

On the state level, property tax laws are a major is-
sue. For example, consider the person who purchases 
a van or bus to haul commuters to and from work for 
compensation. Is that person conducting a business? 
Under state law, this activity would probably be subject 
to a business-property tax assessment or possibly a 
public utility assessment that could be much higher than 
the ordinary business-property tax assessment. As a 
result, a person may be penalized for conducting para-
transit activities by having to pay higher taxes. More-
over, if the person stored the vehicle in his or her 
garage, the garage might be taxed at a higher rate. 
Property tax laws vary among the state and need to be 
clarified to ensure that public transportation innovations 
are not discouraged by tax laws that do not consider these 
options. 

Fair Labor Standards Act of 1938 

There are some definite problems concerning the appli-
cability of the Fair Labor Standards Act of, 1938 in para-
transit activity. Basically, this act establishes a mini-
mum wage and certain provisions for overtime labor. 
The wage and hour division of the U.S. Department of 
Labor has indicated that van drivers in employer-
sponsored and operated van-pool programs are not con-
sidered as engaged in compensable work if the driver is 
driving voluntarily and if the employer gains no profit 
from the operation of the van. However, the binding 
nature of this opinion still is being studied, and many 
other issues must still be resolved. Obviously, if the 
sponsor or organizer of a paratransit activity were re-
quired to pay overtime, even at minimum wage, expan-
sion of van-pooling activities would be discouraged. De-
cisions will have to be made to make allowance for 

volunteers, owner operators, lessees, taxi operations, 
casual carriage, and other evolving groups. 

Local Emphasis on Operations 

When the Urban Mass Transportation Administration 
(UMTA) was formed, its emphasis was on preserving 
existing mass transit operations, rather than on trans-
portation policymaking. New run-cutting schemes and 
vehicle designs were considered to be far more impor-
tant than policy considerations of public transportation 
options. In fact, the close association between UMTA 
and the transit operator's trade group (the American 
Public Transportation Association), and the contrast 
with its lack of liaison with transit authority boards, 
city managers, and mayoral organizations is evidence 
of this historic emphasis. If new transportation options 
are to be considered, other parts of government must 
follow the lead of the Federal Highway Administration 
and work with local transportation professionals and 
policy makers, rather than only with the operators. Just 
as each community has a traffic engineer, so each com-
munity should have a transportation executive who is not 
allied with any particular contractor but can closely 
evaluate each transportation option on a cost-effective 
basis. One can imagine the outcry if an association com-
posed of the portland cement lobby, the road-equipment 
lobby, and the highway contractors' lobby suggested that 
they set policy for the Federal Highway Administration; 
if highway contractors had exclusive cost-plus contracts 
for 15 or more years; or if construction workers were 
considered, not as contractees, but as public utility 
workers such as police and fire persons and kept on the 
city payroll whether the contractors were building new 
highways or not. But this is exactly what has been done 
'with mass transit. 

The key to resolving many of the institutional barriers 
to more effective and efficient public transportation is 
the development and training of regional transportation 
executives who are responsible for the allocation of all 
local transportation money (including that for mass tran-
sit, social services, and highway funding) to maximize 
the benefits to the community. These executives must 
not be biased toward any one mode but must do what-
ever is necessary to solve problems. The planners of 
individual options would report to the transportation ex-
ecutive and integrate their plans into an overall strategy. 
The current transportation system management and 
brokerage concepts are efforts in this direction. 

SUMMARY 

Public transportation is undergoing great changes, and 
institutional practices and customs must also change to 
allow the development of more flexible and economical 
services. Rather than continuing to protect turf, each 
institution will be forced to reevaluate its role as con-
ditions change. This paper has identified some of the 
changes and suggested several institutional problems 
that should be resolved to allow these changes to occur 
efficiently. The more new modes are forced to conform 
'to outmoded stereotypes, archaic concepts, or inflexible 
institutions, the more society will suffer from inadequate 
service. 


