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Preface 

THE HIGHWAY LAWS COMMITTEE of the Highway Research Board is engaged in 
a national research program designed to provide the highway officials of the 
Nation with comprehensive reports on the legal aspects of every major highway 
function. 

In carrying this research forward, the Committee is studying State con-
stitutions, statutes and judicial decisions as they relate to legal responsibilities 
governing land acquisition, system classification, highway design, construction 
and maintenance and many other highway activities. The program calls for 
publication of separate reports covering a total of some 30 categories of law. 
These will be issued from time to time as analysis of the subject matter is 
completed. 

The purpose of the research is to assemble the facts and isolate the important 
elements of law, thus providing the States with general guidelines for measuring 
the adequacy of their own laws both in relation to the experiences of other States 
and in light of their own needs. 

This report covers an analysis of the expressway laws. In pointing up those 
elements of law that might be considered essential to an adequate expressway 
statute, the Committee was cognizant of the general condition of our highway 
statutes today. 

For example, if the State had modern, integrated highway laws, there would 
probably be no need for a special expressway statute. The substantive provisions 
of such a statute, as discussed in this report, would be included as part of the 
general highway law. But one would be hard-pressed today to find more than 
one or two States with functionally organized highway codes. 

Accordingly, it is necessary to consider an intermediate approach until such 
time as consolidated modern highway codes are generally adopted. In such event, 
of course, the various portions of the expressway law can be adjusted and inte-
grated in an appropriate manner. What has been suggested here in connection 
with the expressway law, would be equally applicable to practically any other 
phase of law governing highway responsibilities. 

This study contains pertinent materials from the present statutes of the 48 
States, the District of Columbia, Alaska, Hawaii, and Puerto Rico More than 
1500 judicial decisions were reviewed and a substantial number of these have 
been incorporated in this report. Highway access control has been commented 
upon extensively in highway literature, and this has also been reviewed in con-
nection with the legal aspects of controlling highway access. 

It is the Committee's hope that the findings developed from its research pro-
gram will provide useful infprmation and guidance to highway lawyers, highway 
administrators, engineers, planners, legislators and others interested in fostering 
the development of a modernized highway system in. the Nation. 

The Committee has alreadypublished (1955) an analysis of the legal aspects 
of Relocation of Public Utilities Due to Highway Improvements, which is Special 
Report 21 of the Highway Research Board. 

U' 
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Summary of Findings 
As is true of almost every area of the law, 

the law relating to expressways does not 
involve a completely new set of rules. It is 
more a refinement of the existing law 
achieved through the process of evolution. 

In the consideration of this evolutionary 
growth, two basic questions have emerged 
which provide the broad framework for this 
report on the subject. The first is: 

What were the rights and duties of (1) abutting 
land owners and (2) the State (including its po-
litical subdivisions) prior to the time of the enact-
ment of modern expresswai statutes? 

The Abutter. Since the function of 
the conventional unlimited access highway 
has been to serve largely the abutting land 
—to provide a means of ingress and egress 
from an abutter's property—certain prop-
erty rights in the existing highway arose 
for his benefit. They are the rights of ac-
cess, air, light and view. These rights are 
generally held to be property, in the nature 
of easements, and appurtenant to the land 
which abuts the highway. While the abutter 
may not, of course, interfere with the pri-
mary purpose of the highway—that of pub-
lic travel—his rights of access, air, light and 
view are to a certain extent protected by 
the constitutional prohibition against depri-
vation of property without just compensa-
tion. 

Rights of access, air, light and view, how-
ever, cannot be fixed inflexibly for all times 
and for all places. What was not permitted 
in the way of limitation of such rights 40 
years ago is permitted today. What is not 
permitted today may be permitted tomor-
row. Protection of the public, as new dan-
gers from excessive speed and congestion 
arise, is the standard against which the 
courts will measure the validity of such 
regulation. 

The State: It is one of the primary 
duties of the State to provide a safe and 
adequate highway system to accommodate 
the needs of the times. In order to accom-
plish this, the State legislatures have dele-
gated this responsibility to the various 
State and local highway. authorities. 

As the courts have construed the consti-
tutions of the several States, an abutter 
cannot be deprived of all access to the sys-
tem of existing highways without compen-
sation. However, the State does have the 
power of eminent domain—the power to ac-
quire private property for public purposes. 
The power to acquire property for highway 
purposes has been conferred on highway 
authorities in every State. Whether, in the 
absence of a specific authorizing statute, 
highway agencies have sufficient authority 
to acquire rights of access has been adjudi-
cated in only two States. In both cases it 
was held that the highway department had 
such authority. 

The State also has the power to promul-
gate regulations in the interest of public 
health and safety, under its police power. 
Thus, highway authorities may regulate ac-
cess to a certain extent, in the public inter-
est, to promote safer and more efficent high-
way travel. In the exercise of the police 
power, no compensation need be paid where 
access is regulated. Any injury to an indi-
vidual caused by the use of. the police 
power is merely consequential to a superior 
public interest. 

The crucial legal issue seems to he 
whether an aót of the highway department 
which cuts off an abutter's access, or regu-
lates access in some other manner, amounts 
to a lawful exercise of the police power, or 
whether the act Amounts to a taking (tak-
ing or damaging in some States) of prop-
erty, necessitating the payment of compen-
sation. 

The applicable and prevailing general 
legal principles are: An abutter may not be 
deprived of all access to the existing high-
way system without compensation; he is 
entitled to compensation only where he suf-
fers a special injury differing in kind and not 
merely in degree from that suffered by the 
general public due to the obstraction of 
access. 

There has been considerable confusion, 
however, as to what type of fact-situation 
amounts to a "special injury" of the kind 
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requiring compensation, and what amounts 
to a mere circuity of travel involving no 
compensation. 

Although the function of establishing 
public highways is centuries old and a great 
body of case law has been accumulating de-
fining the rights, duties and powers in-
volved, clear-cut answers to many of the 
problems peculiar to expressways, as dis-
tinguished from conventional highways, 
have rarely been supplied. 

This leads logically into the second basic 
question: 

What have the States done to clarify, a/firm  or 
change these concepts? 

Forty-five 1  States have enacted express-
way statutes in an endeavor to clarify the 
situation. This is in accord with the firm 
legal principle that matters of public policy 
must be clearly determined by the legisla-
ture, as a direct representative of the people, 
and not by the judiciary, in piecemeal 
litigation. 

Examination of these laws reveals, how-
ever, that all States have not followed the 
same pattern. On a composite basis, the 
several laws contain 20 separate substantive 
elements. Taken together, they may well 
comprise an all-embracing, adequate and 
up-to-date expressway law—at least insofar 
as we can rely on the past as a guide to the 
future. But we know that man's ability to 
foresee even reasonable future needs is lim-
ited. Society and the nature of the economy 
are constantly changing, giving rise to new 
problems and conditions that must be dealt 
with in the law. 

Perhaps before the substantive elements 
of an adequate expressway law are consid-
ered, it may be well to ask whether a spe-
cific expressway statute is necessary at all. 
If a particular State enacts a modernized, 
integrated highway code, a special statute 

'In addition to the 45 States which have legislation, high-
way authorities in Missouri, by constitutional provision and 
in Minnesota, by judicial decision, may control access. A 
Superior Court decision in North Carolina also has upheld 
the state highway department's authority to control access 
on the theory that the general highway laws provided sufli-
dent authorization. The case is on appeal to the State Su-
preme Court. The District of Columbia, Alaska, Hawaii, and 
Puerto Rico also have no specific legislation on the subject. 
Arizona and New Mexico are included in the 45 States 
which have legislation although the statutes of these two 
States do not specifically authorize the construction of ex-
pressways. See page 29 for a discussion of these statutes. 
Also, Del5ware is included as one of the 45, althouh its 
statute provides for control of access only in New Castle 
County and on approaches to the Delaware Memorial Bridge. 

dealing with control of access would be un-
necessary. Under such circumstances, the 
code itself would contain all the necessary 
substantive elements on control of access, 
in appropriate sections. For example, a dec-
laration of legislative intent applicable to 
expressways would be found in a general 
section on legislative policy applicable to all 
phases of the highway operation; definitions 
of control of access and the several types of 
expressways would be found in a general 
definitions section, etc. 

But as of today, one would be hard put 
to find more than one or two States with 
functionally-organized highway codes of 
this character. Accordingly, it is necessary 
to consider a piecemeal approach and a 
separate expressway statute, until further 
improvement in the general state highway 
code can be effected. 

Incidentally, in such event, the various 
portions of the expressway law can be inte-
grated in the general highway law in an 
appropriate manner. What has been sug-
gested here in connection with expressway 
law would be equally applicable to practi-
cally any other phase of highway law. 

The substantive elements isolated from 
the existing expressway laws are summar-
ized briefly here and discussed in full detail 
in the body of the report (See Table A). 
The first three are general provisions found 
in all types of legislation; the fourth 
through the seventh elements relate to the 
designation of authority; eight through 16 
pertain to the creation of the facility; 17 
and 18 are concerned with the use of the 
facility; and 19 and 20, covering public 
utilities and roadside services, are included 
in the expressway statutes to a lesser degree 
than some of the other elements. (See Table 
A on page 3 for a State by State break-
down.) 

Substantive Elements 

1. Declaration of Legislative Purpose 
(20 States) (See Table 1 and text, page 
23) 

One of the first of the elements that would 
be included-in a comprehensive expressway 
law concerns a declaration of legislative in-
tent. The general rule in interpreting a stat- 
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in a number of instances, the provisions applicable to designated substantive elements are qualified. See the appropriate discussions in the text for these qualifications. 
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ute is to give it the.meaning which the legis-
lature intended. A specific statement of 
intent which is officially enunciated by the 
legislature may be very helpful as an aid 
in interpreting the statute. Since this is one 
of the purposes of a legislative declaration 
of policy or purpose, the declaration should 
be specific enough to be of substantial as-
sistance. On the other hand, it should not 
be so specific as to restrict unduly the power 
of the highway authorities to whom the 
power is delegated. A statement to the ef-
fect that the legislature finds, determines 
and declares that the purpose of the act is 
to promote the public safety, to facilitate 
the movement of traffic, to preserve the 
financial investment of the public in its 
highways and promote the National defense 
would probably suffice. 

Separability or Severability 
(25 States) (See Table 2 and text, page 
25) 

In order to prevent the whole expressway 
statute from being voided or held inappli-
cable if a certain part of it is so declared, 
a section stating that the provisions are 
separable has been incorporated in a number 
of the expressway statutes. To avoid con-
fusion, it has been found desirable to repeal 
or declare inapplicable all laws inconsistent 
with the expressway statute. 

Designation of Terms and Definitions 
(43 States) (See Table 3 and text, page 
27) 

It is a common and accepted practice to 
designate and define important terms used 
in the law to make the meaning of the stat-
ute clearer to the administrator and more 
definitive to the court. The expressway stat-
utes are no exception. Such words as "ex-
pressway," "control of access," "free*ay," 
"parkway," "frontage road" and others are 
defined, although not on a uniform basis. 
(For definitions of such terms as officially 
adopted by the American Association of 
State Highway Officials, see page 27.) 

Delegation of Authority to Various Gov-
ernmental Units and Administrative 
Agencies  

(43 States) (See Table 4 and text, page 
29) 

An expressway statute, generally, specifi-
cally delegates the authority to plan, estab-
lish, improve, regulate, vacate and main-
tain such higlways to the appropriate 
highway authorities so there is no doubt 
who is responsible for establishing and 
maintaining the expressway system. Many 
States have given the authority to establish 
and maintain such modern highways to the 
county, city, town or village highway au-
thorities, within their respective jurisdic-
tions, as well as to the State highway 
department. 

Legislative Standard for Exercising Ad-
minis trative Authority 
(35 States) (See Table 5 and text, page 
31) 

Legislative standards to guide highway 
officials in establishing expressways have 
been embodied in a number of expressway 
statutes. The standards are usually in broad 
terms so as not to restrict unnecessarily the 
legitimate activities of highway authorities. 
In general, they authorize the highway 
agency to act when traffic conditions, pres-
ent or future, justify expressway facilities. 
Their inclusion in the law is based on the 
premise that legislative authority may not 
be delegated to an administrative agency 
without appropriate ground rules, otherwise 
such delegation may be construed as uncon-
stitutional by the courts. 

6. Intergovernmental Agreements 
(27 States) (See Table 6 and text, page 
35) 

Because of the complex nature of the 
highway systems, it is frequently impracti-
cal to establish an expressway without some 
kind of cooperation among several units of 
government. Accordingly, highway authori-
ties in more than half the States are spe-
cifically authorized in the expressway stat-
utes to cooperate and enter into agreements 
with the Federal Government and with any 
Federal, State, or local agency, in order to 
facilitate the construction and maintenance 
of expressways. Such intergovernmental 
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agreements include prelinimii'y planning, 
financing, acquisition of land, construction, 
maintenance, operation, policing and traf-
fic control. 

Rcquircmerd of Local Consent 
(24 States) (See Table 6 and text, page 
35) 
In many States the authority to establish 

an expressway is made subject to such local 
consent as already may he provided by law. 
In other words, whatever local consent re-
quirements, if any, may now exist in a par-
ticular State, may,  be made applicable to 
the expressway program. 

Authority to Control .4cces,s on Both 
New and Existinq Hi11i ways 
(33 States) (See Table 7 and text, page 
38) 
The ext ressvay st atutc.s of many States 

give the highway authorities the pover to  

control access on existing highways as well 
as on new highways on new locations. This 
is necessary because the use of an existing 
right-of-way or a portion of an existing 
route for an expressway has been found 
necessary or desirable in many instances 
from an engineering and design point of 
\Jc• or from the standpoint of economy. 

Elintination of Inteisections and Rail-
row! Grade Crossings 
(38 States) (See Table S and text, page 
40) 
Eli nination of highway and highway-

railroad intersections at grade with existing 
roads and streets, where physically and (ca-
nomically feasible, is considered necessary 
to proper access control highway authori-
ties are usually empowered to eliininat e 
such haxardous intersections. In iilanv 
eases, too, the law requires the consent of 
appropriate highway authorities before any 
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new street may intersect an expressway at 
grade, thus protecting the facility for the  
purpose intended. 

Frontage Roads 
(39 States) (See Table 8 and text, page 
42) 

Frontage roads are in many cases a nec-
essary adjunct to a functional expressway 
design, particularly where the intensity of 
adjacent land use development may war-
rant such design. Accordingly, authority 
for establishing, constructing and maintain-
ing frontage roads is provided in the ex-
pressway statute of many States. 

Design 
(26 States) (See Table 8 and text, page 
44) 

It is axiomatic that not all expressways 
should be of exactly the same design. For 
example, an expressway may be designed 
to serve all types of vehicular traffic or only 
non-commercial traffic. Controlled access 
highways may then be either freeways or 
parkways. Provision has been made in the 
several statutes for the establishment of 
different types of expressways to accommo-
date different traffic and land use needs. If 
an expressway is defined as a highway with 
either full or partial control of access, as a 
number are, further opportunity is provided 
for relating the design to traffic and land 
use requirements. 

In addition, twenty-six States have ex-
plicit design provisions in their expressway 
laws which authorize the highway authori-
ties to design the facility so as to best serve 
traffic, needs and to divide the facility into 
separate roadways, with physical separa-
tions. Provisions relating to the elimination 
of intersections and the construction of 
frontage or service roads also imply design 
features. 

Authority to Acquire Both Private and 
Public Property 
(28 States) (See Table 10 and text, page 
46) 

The best route for an expressway some-
times requires the use of land already owned  

by a public body. To take advantage of 
such location, highway authorities have 
been given the power to acquire public, as 
well as privately-owned property in more 
than half of the expressway statutes. 

Authority to Acquire A Fee Simple In-
terest 
(20 States) (See Table 10 and text, page 
47) 

The highway departments of several 
States are specifically authorized to acquire, 
in appropriate instances, a fee simple in-
terest in property for expressways, rather 
than a mere easement for highway purposes. 
Acquisition of full title to property is con-
sidered by many States as the most effective 
way to exercise the kind of controls needed 
for highways of modern design. 

Acquisition or Regulation of Rights of 
Access, Air, Light and View 
(Access, 40 States; Air and Light, 27 
States; View, 25 States) (See Table 10 
and text, page 49) 

In general, the rights of access, air, light 
and view are controlled, Within certain limi-
tations, in either one of two ways: (a) by 
regulation under the State police power and 
without compensation to the abutter; or (b) 
by acquiring such rights through purchase 
or condemnation on payment of just com-
pensation to the abutter. 

Because highway authorities, by reason 
of constitutional prohibitions, may be un-
able in some instances to eliminate effec-
tively access points by regulation, specific 
provision for acquiring such rights and for 
compensating the abutter for his loss of 
property is included in the expressway stat-
utes. 

Authority to Acquire Land in Addition 
to the Immediate Right-of-Way 
(29 States) (See Table 10 and text, page 
52) 

Past experience has clearly shown that 
needless expense can be avoided if highway 
authorities are permitted to acquire land in 
addition to that immediately required for 
the right-of-way proper. This is particu- 
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larly important where future widening of 
the right-of-way is planned. In such a case, 
it may be more economical to acquire all 
the needed land at the outset. This antici-
pates the increase in land values that in-
evitably follows as a result of the initial 
highway improvement. 

More than half the States with express-
way laws have such authority. A number 
of States also provide for the disposition of 
such lands in the event the ultimate design 
does not call for the use of the excess prop-
erty. 

16. Precedence in Court Proceedings 
(8 States) (See Table 10 and text, page 
54) 

A provision in the statutes that court pro-
ceedings involving the acquisition of prop-
erty for expressways shall take precedence 
over other cases not involving the public in-
terest may prevent needless delay caused 
by a crowded court calendar. Consequently, 
the expressway statutes of several States 
(and the general condemnation statute of 
many other States) have such a provision. 

17. Specific Denial of Access 
(27 States) (See Table 11 and text, page 
55) 

A good number of States specifically pro-
vide for denying or limiting access to ensure 
that no new rights of access, air, light, or 
view shall accrue to an abutter and destroy 
the controlled-access nature of the express-
way. (Rights of access, air, light and view 
existing at the time the expressway is es-
tablished usually need to be acquired.)  

18. Traffic Regulations 
(30 States) (See Table 11 and text, page 
57) 

To promote safety and efficiency of use 
and preserve the controlled access feature 
of the expressway design, many expressway 
statutes prohibit motorists and others from 
entering or leaving the expressway ex-
cept at designated points and in accordance 
with established procedure. Some States 
have a provision which authorizes the high-
way authorities to regulate the use of ex-
pressways; this would also aid in making 
the expressway serve the traveling public 
in a manner consistent with safety and 
efficiency. 

19. Public Utilities—Removal or Reloca-
tion 
(6 States) (See Table 12 and text, page 
58) 

The power to require the removal or re-
location of public utilities which interfere 
with the best use of an expressway is spe-
cifically included in the statutes of a few 
States. Who should bear the cost of such 
removal or relocation is an important ele-
ment of such a provision, unless the matter 
is already taken care of. appropriately in 
another section of the statutes, or under the 
common law. 

20. Roadside Service Facilities 
(10 States) (See Table 13 and text, page 
62) 

Provisions are made in several States to 
accommodate the personal service needs of 
the motorist and his vehicle, particularly on 
the rural sections of the expressway. 



Introduction 
A good highway system must serve two 

functions. It must serve the landowners or 
occupiers of a particular area by providing 
a means of local access and travel. Sec-
ondly, it must provide an adequate network 
for longer distance or through traffic. 

Before the widespread use of the auto-
mobile, the second function, involving 
through traffic, was relatively unimportant. 
Roads were needed mainly by local residents 
to get to the county seat and by farmers 
to get to market. Today, while roads must 
still be built and maintained to serve this 
local function, the increased mobility of our 
population has elevated the importance of 
providing highways to serve through traffic 
as well as to provide local service. 

Since conventional highways were con-
structed to serve primarily local traffic 
rather than through traffic, the many inter-
secting public roads and private driveways 
made travel not only hazardous, but annoy-
ingly time-consuming and uneconomical. 
Thus, a specially designed highway, with a 
limited number of planned access points 
became necessary. 

The terms limited-access highway, con-
trolled-access highway, expressway, express 
highway, access highway, throughway, 
parkway, freeway, and others have been 
applied to this specially designed highway. 
In this report, the term expressway will be 
used to denote this modern type of facility, 
and the terms parkway and freeway will 
be used to refer to certain types of express-
ways.2  

Why is it so important that highways be 
designed to accommodate a certain type of 
traffic? Why has present-day high-speed 
through traffic created the need for highways 
with control of access? 

Perhaps the most obvious need for ex-
pressways is to expedite traffic movement. 
Numerous grade intersections slow down 
traffic considerably, and the many turning 
movements on conventional highways 
greatly reduce their carrying capacity. 

2 See page 27 for definitions of these terms officially 
adopted by the American Association of State Highway 
Officials. 

Driving on such highways is wearing on the 
motorist's nerves, as well as on his vehicle. 
It results in a great waste of time, energy, 
gasoline, rubber and steel. 

Expressways are more economical from 
the taxpayer's point of view also. Many of 
our conventional highways have become 
functionally obsolete in some cases solely or 
largely because of the lack of access con-
trol. They are incapable of handling the 
present traffic load, making necessary ex-
pensive relocations and the construction of 
new highways to meet traffic demands. 

Expressways are needed in the interests 
of conservation. The most valuable national 
resource of any nation is its human beings. 
Last year (1955) more than 38,300 persons 
lost their lives on the highway, and many. 
thousands of others were injured.3  Many 
of these accidents occurred at intersections. 

Recent Bureau of Public Roads studies 
indicate an accident rate of 171 per 100 mil-
lion vehicle miles of travel on highways with 
full control of access, 240 on highways with 
partial control of access, and 408 on high-
ways of conventional design. The highway 
with full control of access is nearly two and 
a half times safer in terms of accidents than 
the highway without access control. 

Highways with full control of access were 
found to have an average of 2.8 fatalities 
per 100 million vehicle miles; with partial 
control of access, 9.6; with no control of ac-
cess, 8.0. The highway designed with full 
control of access is nearly three times as 
safe in terms of fatalities as a highway 
without control of access.4  It may be noted 
that the fatality rate where access is par-
tially controlled is greater than where there 
is no control of access. This may be due in 
part to the fact that motorists are able to 
travel at greater speeds where access is 
partially controlled and may be less observ-
ant of intersections or entrances and exits 
since there are fewer of them. 

Public Safety, May, 1956, p. 32. 
"Safety and Free Flow of Traffic" by C. W. Prisk at 

panel discussion on TIUFFIc FREEDOM AND GOOD BUSINESS 
WITH CoNTRoLnED-Access, Sixth Highway Transportation 
Congress, May 9, 1956, Washington, D. C. 

F1 



INTRODUCTION 

The construction of expressways may.  de-
crease traffic hazards not only on the ex-
pressways themselves, because of the fewer 
number of intersections, but on conventional 
highways as well, by relieving traffic con-
gestion. As the executive vice-president of 
the Automobile Old Timers, Frederick H. 
Elliott, has put it, "Forty years ago we 
needed better roads to keep the motorist 
out of the mud. Now we need them to keep 
him out of the morgue." 

Expressways are important not only from 
the point of view of safety of individuals, 
but as an aid in preservation of the nation. 
At a time of national emergency, an ade-
quate highway system is a necessity for de-
fense purposes and for survival. 

Our high standard of living, which has 
enabled a large percentage of Americans to 
own automobiles, coupled with the fact that 
everybody has more and more leisure time, 
has made the tourist activity an increas-
ingly important one. A well-designed ex-
pressway may make it possible for people to 
travel greater distances in a shorter period 
of time and also appeal to the esthetic sense. 

What has been done thus far toward the 
development of an expressway system? Un-
published studies of the Bureau of Public 
Roads indicate that to date, there are at 
least 6300 miles of toll-free expressways, 
completed or under construction, in the 
United States. 

The importance of controlling highway 
access is evident at the Federal, State and 
even local levels. Control of access is to 
characterize the National System of Inter-
state and Defense Highways. 

Section 109 of the Federal Aid Highway 
Act of 1956 provides that the Secretary of 
Commerce, when requested by a State, may 
acquire rights-of-way, including control of 
access, for - the Interstate System, if (1) the 
Secretary of Commerce has determined 
either that such State is unable to acquire 
necessary lands or interests in lands, or is 
unable to acquire such lands or interests in 
lands with sufficient promptness; and (2) 
such State has agreed to pay 10% of the 
costs incurred by the Secretary of Com-
merce, in acquiring such lands or interests 
in lands, or such lesser percentage which 
represents the State's pro rata share of  

project costs. Such lands or interests in 
lands are to be conveyed back to the State, 
except the outside five feet of any such 
right-of-way in any State which does not 
provide control of access. Whenever the 
State makes provision for control of access 
satisfactory to the Secretary of Commerce, 
the outside five feet shall be conveyed to 
the State. Whenever rights-of-way on the 
Interstate System are required over the 
public lands of the United States, the Sec- 
retary of Commerce may make necessary 
arrangements with the agency having juris-
diction for rights-of-way and control of 
access. 

In order to preserve the controlled access 
feature on the Interstate System, Section 
112 of the 1956 act provides: 

All agreements between the Secretary of Com-
merce and the State highway department for the 
construction of projects on the Interstate System 
shall contain a clause providing that the State will 
not add any points of access to, or exit from, the 
project in addition to those approved by the 
Secretary in the plans for such project, without 
the prior approval of the Secretary. Such agree-
ments shall also contain a clause providing that 
the State will not permit automotive service sta-
tions or other commercial establishments for 
serving motor vehicle users to be constructed or 
located on the rights-of-way of the Interstate 
System. Such agreements may, however, authorize 
a State or political subdivision thereof to use the 
air space above and below the established grade 
line of the highway pavement for the parking of 
motor vehicles provided such use does not inter-
fere in any way with the free flow of traffic on the 
Interstate System. 

At the State level, too, there is concrete 
indication of the awareness of the need for 
expressways. A number of States have pro-
vided for expressways of their own, includ-
ing or in addition to the Interstate System. 
Additionally, the vast preponderance of the 
States have legal authorizations for control 
of access. Thus, the trend in the moderni-
zation of State highway systems is to put 
increasing emphasis on the expressway. 

Cities and counties too are becoming in-
creasingly aware of the advantages of con-
trolling highway access. A number of State 
laws authorize localities, as well as the 
State agencies, to act in this field. More-
over, some localities, through police power 
devices such as subdivision control, are 
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achieving a degree of control of access by 
insisting on a plat plan where direct access 
is allowed only to designated interior 
streets. 

It is important that a good legal frame-
work be provided to expedite the develop-
ment of an adequate expressway program. 
There is an urgent need to provide the 
sharpest legal tools possible for the impor-
tant expressway programs now under way 
as well as for those contemplated for the fu-
ture. The purpose of this study is to ex-
amine the existing law and suggest the 
means for improving the legal framework. 

To put it another way: The engineering 
aspects of the expressway have been de-
veloped to an advanced stage, both from 
the standpoint of its geometric design and 
operational features. This study is an at-
tempt to develop the legal aspects of the 
expressway to a degree of adequacy com-
parable with the engineering characteristics. 

Although the expressway as a highway 
facility is a comparatively new creature, it 
is a product of evolution. The concept of 
controlling access is not a new one.5  There 
was some regulation of access to highways 
long before the first modern expressway 
was constructed. For example, access has 
been limited to one direction only (one-way 
traffic) and restrictions as to the nature and 
ntimber of private driveways have been im-
posed. The median strip on a divided high-
way has been another early form of limita-
tion on access. 

Thus, it is necessary to look to the com-
mon law to ascertain to what extent access 
to a highway could be controlled. Or to 
look at the question from the abutting 

It is said that the 'Royal Road," in use six cenduries 
before Christ, was characterized by restrictions somewhat 
akin tocontrol of access. Sennacherib. King of Assyria, left 
instructions that any persons whose property encroached 
upon an arterial through hik capital city should be put to 
death by impalement upon a pole erected in front of his 
house. See Rcce, Albert C., Public Roads of the Peat, pub-
lished by AAS}IO in 1952. 

property owner's point of view, what special 
rights does he have in the highway and to 
what extent are these rights protected? It 
is but logical, then, for the first portion of 
this study to deal with the common law re-
lating to the protection of and restrictions 
on the rights of the abutting owner prior to 
the construction of modern expressways. 

The second portion of this study is an 
analysis of the statutory law in existence 
at the present time. Because the express-
way is a specially-designed highway, im-
portant special legal implications concern-
ing it exist. Forty-five states have enacted 
specific legislation to deal with the special 
problems of the expressway since 1937.6 

 

The scope of inquiry into the statutes was 
necessarily limited to those sections which 
specifically pertain to expressways. Conse-
quently, in some cases, where a State's ex-
pressway law does not cover a particular 
situation, the general highway law may be 
applicable, although it is not indicated in 
this report. In the absence of a judicial 
decision so stating, a determination that a 
provision in the general highway code ap-
plies to expressways would be speculative, 
at best. 

Ideally, all the studies of the laws project 
should be conducted simultaneously, so that 
a comprehensive picture of the entire high-
way law of each State could be given. This 
is, of course, physically impossible, and an 
attempt to do the entire project simultane-
ously would greatly delay the publication 
of any results. When the research has been 
completed on all the various topics of high-
way law—there are approximately 30—a 
comprehensive synthesis of all legal ele-
ments will be attempted. 

o In addition to the 45 States which have such legislation, 
highway authorities in Missoi.fri, by constitutional provision, 
and in Minnesota and North Carolina by judicial decision, 
may control access. The North Carolina case was a Superior 
Court. dsciaion and has been appealed to the Stats Supreme 
Oourt. The District of Columbia, Hawaii, Alaska and Puerto 
Rico also have no specific legislation on the subject. 



The Common Law Background 
Why Study the Common Law? 

Forty-five States have specific legislation 
relating to expressways. Why, then, look 
to the old common law? Why not consider 
only the present law and limit this study 
to the statutes which are currently in effect 
and the court cases which interpret them? 

The study of the common law prior to the 
era of modern expressways is of more than 
mere historical interest. It is necessary to 
ascertain the extent of the rights of the 
abutting property owner or occupant in the 
conventional highway, in order to find out 
how far the highway authorities may go 
toward creating a highway with control of 
access. Important legal questions may be 
raised in connection with the creation of an 
expressway. For example, how may an 
abutter be prevented from coming directly 
onto the expressway? To what extent must 
an abutting owner be compensated for loss 
of this right to come onto the highway? 

In the field of highway law, as in every 
area of the law, the major objective is ef-
fectively to balance the conflicting public. 
and private interests involved. What in-
terests are involved in the establishment of 
an expressway? In general, the major in-
terest groups are as follows: 

The government has as one of its 
fundamental functions the responsibility 
of constructing and maintaining the high-
way system. It is the duty of the legisla-
ture to provide for the best possible high-
way system which is adapted to the needs 
of the times at the least expense to the tax-
payer and the highway user. At the pres-
ent time, heavy high-speed traffic has 
created a demand for highways with con-
trol of access. It is essential that the law 
provide the necessary framework to enable 
public highway authorities to construct and 
maintain these facilities as speedily and eco-
nomically as possible; 

The traveling public, as distinct from 
the taxpaying public, wants a safe and ef-
ficient means of arterial motor travel; and 

The abutting owner or occupant, 
whose land is taken for highway purposes  

or whose property abuts the highway, wants 
to have the best possible access to the sys-
tem of highways from his property as well 
as to be justly compensated for loss of or 
damage to his property. 

There may be other distinguishable in-
terest groups too, including the consumers 
of goods or services which depend upon 
highway transportation. There are also the 
automobile and tire manufacturers, the pe-
troleum industry, and a host of others. 

Since an expressway differs from the con-
ventional highway in that the right to enter 
or leave the highway is restricted to desig-
nated points, certain adjustments of the 
rights and duties of the abutting property 
owner or occupant must be made. It is 
necessary to examine the common law cases 
to determine the extent of the rights of the 
abutting owner in order to ascertain what 
legal tools are necessary effectively and 
equitably to adjust them. A major question 
to be discussed in this study is whether spe-
cial expressway legislation of general ap-
plication is necessary and, if so, what statu-
tory provisions are needed to facilitate safe 
and efficient travel, at the greatest economy 
to the taxpayer and highway user and with 
the least hardship on the abutting property 
owner or occupant. 

The Special Rights of the Abutter in the 
Highway 

At the earlier stages of highway develop-
ment in America, the landowners bore most 
of the burden of constructing and maintain-
ing public roads. Highways were built to 
serve the land—to provide a means of get-
ting to and from the land. Naturally, with 
the shift in the character of travel, the bur-
den of providing a highway system soon 
shifted to the government. However, the 
rights of the abutter, that were generated 
at the time when the provisions of roads 
were the responsibility of the property 
owner and were built to serve the land-
owner, still persisted. Accordingly, the in-
vestigation of these rights is of the greatest 
importance. 

11 
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The rights which the abutting owner or 
occupant has in the existing conventional 
highway, in addition to the right of passage 
shared with the general public, are the rights 
of access,7  air, light and view.8  These 
rights accrue to the abutting land because 
the original function of the conventional 
highway was to serve the land as well as 
the motorist and his vehicle. The right of 
access includes the right of the abutter to in-
gress to and egress from his premises. This 
right is appurtenant to the land and accrues 
to an occupant of abutting land as well as to 
the owner,9  and accrues even if the prop-
erty is vacant.10  It is immaterial whether 
the State owns the fee in the highway or 
only an easement for highway purposes.1' 
The right of the abutter has been defined 
as an easement in the highway which is as 
much a property right as the land itself to 
which it pertains.12  However, the right of 
the public in the highway is superior to 
private rights, and the abutting landowner 
may not interfere with the use of the high-
way by the public.13  

Barham v. Grant, 185 Ga. 601, 196 S.E. 43 (1938) 
Puples v. Aydelott, 125 Ark. 50, 187 S.W. 671 (1916) 
Town of Norwalk v. Podmore, 86 conn. 658, 86 At!. 582 
(1913) ; Mayor of City of Macon v. Wing, 113 Ga. 90, 38 
S.E. 892 (1901); Elizabethtown, Lexington & Big Sandy 
R.R. Co. v. Combs 73 Ky. (10 Bush.) 382, 19 Am. Rep. 67 
(1874) ; Hubbard v. fleming, 21 Oonn.. 856 (1851). 

8 Northio-Theatres Corp. v. 226 Main Street Hotel Corp., 
313 Ky. 329, 231 S.W.2d 65 (1950) ; Liddiek V. City of 
Council Bluffs, 232 Iowa 197, 5 N.W.2d 361 (1942) ; Lowell 
v. Pendlelon Auto Co., 123 Ore. 383, 261 Pac. 415 (1927) 
Fry v. OLeary, 141 Wash. 485, 252 Pac. 111 (1927) 
Davis v. Spra.gg, 72 W. Va. 672, 79 S.E. 652 (1913) ; Wil-
liams v. Los Angeles Ry. Co., 150 Cal. 592, 89 Pac. 330 
(1907) ; State v. Suerior Court, 80 Wash. 219, 70 Pac. 
484 (1902). 

See, Raskin Hotel Co. v. City of Cincinnati, 97 Ohio 
App. 424, 126 N.E.2d 922 (1954) ; Adams v. Grapotte, Tex. 
Civ. App., 69 S.W.2d 460 (1934) ; Yates v. Big Sandy By. 
Co., 28 Ky. Law Rep. 206, 89 S.W. 108 (1905) ; Ross v. 
Thompson, 78 md. 90 (1881). 

° Chesapeake and Ohio By. Co. V. Rice, 20 Ky. Law Rep. 
1930 50 S.W. 541 (1899). 

11 ee, Greenberg v. L. I. Snodgrass Co., 95 Ohio App. 307, 
119 N.E.2d 114 (1953); County Park Commission of Cam-
den County v. Kimble, 24 N.J. Super 221, 93 A.2d 647 
(1952) ; State Highway Board v. Baxter, 167 Ga. 124, 144 
S.E. 796 (1928) ; Town of Norwalk v. Podmore, 86 Conn. 
658, 88 At!. 582 (1913). A fee simple title is a complete 
bundle of ihterests in lands possessed by the owner, his 
heirs and assig,is forever, and without limitation or condi-
tion. An easement in land is a more limited right; it is the 
right to use the land of another for a special purpose not 
inconsistent with the general property in the owner. See, 
Black's Law Dictionary (4th Ed. 1951). 

12  Hathaway v. Sioux City, 244 Iowa 508, 57 N.W.2d 228 
(1953) ; Leslie v. Mathewson, Mo. App., 257 S.W.2d 894 
(1953) ; State Highway Board v. Baxter, 167 Ga. 124, 144 
S.E. 796 (1928) ; Haynes v. Thomas, 7 Ind. 38 (1855) ; In 
An4erlik v. Iowa State Highway Cosrsnsi8sion, 240 Iowa 919, 
88 N.W.2d 805 (1949), the court held the same to be true 
of the rights of air, light and view. 

13  See, Adams v. Commissioners of Town of Trappe, 204 
Md. 165, 102 A.2d 830 (1954) McGowan v. City of Burns, 
172 Ore. 63, 137 P.2d 994 (1948) ; King v. Stark County, 
66 N.D. 467, 286 N.W. 654 (1936) ; State v. Nelson, 189 
Minn. 87, 248 N.W. 751 (1933). 

The Authority of Government to Regulate 
ACCeSS 

Since the abutter has a right of access to 
the existing conventional highway, several 
problems arise where the right is sought to 
be controlled or denied in connection with. 
the conversion of such highways to express-
ways. For example,.what, if anything, must 
be done to prevent the right from becoming 
operative with respect to an expressway? 
Must existing rights of access be acquired 
and paid for or may they be eliminated by 
police power regulation? Before these ques-
tions can be answel'ed competently, a fur-
ther examination of the nature and extent 
of the right of access in relation to the ex-
tent of and limitations on the power of the 
government to regulate the right, must be 
made. 

It is the duty of government to provide 
for the health, safety, and welfare of its 
citizens through the exercise of police power. 
Although expressway facilities are of com-
paratively recent origin, the concept of regu-
lating access through the exercise of the 
police power is not a new one. 

The rights of the abutter have long been 
regulated under the police power, to ac-
commodate the superior interests of public 
safety and convenience. For example, in 
order to provide a safe and efficient means 
of travel, regulations restricting traffic to 
one direction only "I  and the construction of 
dividing curbs have been upheld. 

In an Arkansas case where a dividing 
curb limited a tourist camp owner's direct 
access to one direction and required people 
to travel a little further before entering his 
business establishment, the authority of the 
city to so restrict his access was upheld. 
The court there said that the city has the 
duty to make reasonable provisions for the 
safety of the users of its streets.15  

In a New York case, a police regulation 
prohibiting U-turns on a parkway, except 
where specifically allowed, was upheld even 
though rights of passage were specifically 
reserved in the complaining abutter's origi- 

14 Chissell v. Mayor & City Council of Baltimore, 193 Md. 
535, 69 A.2d 53 (1949). 

15 City of Fort Smith v. Van Zandt, 197 Ark. 91, 122 
S.W.2d 187 (1938). 
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PlATE 2 

Part of the Tn -State Expresuway in Ilamninird Indiana. Legally atitlrorized cooperat ito of III itirsis, lnrliatra and Micti igan 
marie this exlrresnwav route possitrie. 

nal deed. The Court said that the rights of 

an abutter are subject to the superior rights 

of the State to regulate and control the 

public highways for the benefit of the trav-

eling public. Although tile abutting owner 

may be inconvenienced by a regulation—in 

this case he had to travel five miles before 

being able to make a left turn—since it was 

reasonai)ly adopted to benefit the traveling 

public, he had no reniedy.11  

Restrictions as to the location and width 

of driveways also have been upheld under 

the pohtic povei' to promote safety on the 

highway corridors. Under the police iowci 
vehicular access may be reduced to a mini-

mum; but an abutting owner may not be 

completely deprived of all ingress to and 

egress from his property. \ehieular access 

may be prohibited from the front of the 

property if there is access another way. Or 

if that is not possible, vehicular access univ 

be restricted to the hours of least traffic 

congestion. The rules and regulations must 

be reasonable, balancing the public safety 

with individual interest.17  

'° Jones Reach Boulevard Estate v. Moses, 298 N.Y. 302, 
197 N.E. 313 (1935). See also, Walker v. State. Wash., 2115 
11.2d 828 (1956) Raslsirr Hirtel Co. v. City of CirreinTrati. 
97 Ohio ..pp. 424. 126 N.E.2d 922 (1954) Simpson Y. City 
of Los Angeles, 4 Cal.2d 60, 47 P.2d 474 (1935) home 
I.aundry Co. v. City of Louisville, 168 Ny. 499, 182 S.V. 
615 (11)113). 

' Breinig 	rrrrir V. Cly of 	lli-glrcrry. 822 Pa -174, 2 A.2rl 
842 (1938). flowerer, in this case the court held that the 
authorities abused their discretion in revoking the plaintiff's 
perot it. .5.lthougli the auttiori ties liarl the pricer, in thi,  

As has been suggested, access may be 

regulated to some extent under the police 

povei'. On the other hand, the power of 
government to deny access altogether is lim-

ited by tile constitutional requirement that 

compensation be paid for the taking (and 

in some State:,, the damaging) of prop-

erty. 11  

As has been indicated, the cotirts have 

considered the. right of access to be a prop-

erty right appurtenant to the land abutting 

the highway. As the Kentucky Supreme 

Court has phrased it 

The private right of the lot-owner in the ad-
jacent street being conceded to be property, stich 
appropriation or obstruction of the street as de-
prives him of its reasonable use (Ieprives iii 11 to 
that extent- of his property, and no reason is per-
ceived why this species of property can be taken 
W t 110111 jtl St colt) pensafion rather t.l1 an any other.10  

instance traffic c-oiirl it nTIS run not warrant. the revocation of 
the in vewniv pro it. Sc', 'rli,xarrder Co. v. City of Owa. 
lonnna, 222 Mimi .312, 21 N.W.2n1 244 (39-113) 	Anzalone v. 
Motrnrpolitaii Ilisirict Comiiitssion, 257 Mass. 32, 153 N.E. 
325 (1926). 

iS 
 

State irnirstit ritinri r-itatinnrns 	Stint tn-I, f'riit,-nl Stain-s t'otr. 
stitution. F itt In A ,nesnlnienrt. In Saner v New York, 206 U.S. 
5311, (1906) tIre I oiled States Supreme Court said that 
nothing to the Federal Constitution obliges the 5tates to 
recognize any particular interests of all abutting l:innlosvoer 
in access to the highway. TIre dets'ririi rat ion of svlrrd tier the 
right of access is a property right is left tilt to the State 
cnrriceroett. 

Elizirtrellitown, lexington and itig Sandy Railroad Corn. 
patsy v. Combs, 73 Ky. (10 Bush) 382, 3813, 10 'rio. Rep. 
76 (387-I). See also. State Roads doiiirntsstorr v. Fr,rklin. 
201 Md. 519, 95 A.2n1 99 (1953) Sweet v. Irrigation Canal 
Co., 198 Ore. 1136, 254 P.2d 700 (1953) : State v. Eaun-r, 
156 Ohio St. 347, 102 N.E.2d 703 (1951) : L.M.S Inc. v. 
ltlaekwcll, Tea. Civ. App.. 227 5....d 593 (1950); Newnnrair 
v.Mayor of Newport, 73 RI. 385, 57 A.2d 178 (1948) 
tirownr v. Henrnlrir-ks, 211 S.C. 395, 45 S.E.2n1 603 (1917) 
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An examination of the judicial decisions 
wherein the abutter has claimed compensa-
tion on constitutional grounds reveals that 
the courts are substantially in agreement 
as to the rules of law which apply, though 
there is some variation among the jurisdic-
tions as to its application to particular fact 
situations. 

Before an abutter is entitled to compen-
sation for the impairment of his access 
rights, he must show that he suffers a spe-
cial injury, differing in kind and not merely 
in degree fom that suffered by the public 
in general.20  The abutter is generally not 
entitled to compensation if the obstruction 
of his access merely causes him inconven-
ience or requires him to reach the system 
of highways by a more circuitous route. 
For example, where an abutter was com-
pelled to travel one block further in one 
direction and two blocks in the other be-
cause of a highway improvement, it was 
held that he suffered only inconvenience 
and was not entitled to compensation.2' 
The theory is that the public's interest in 
the road as an artery of travel is superior 
to the abutter's interest, and more incon-
venience to the abutter is not compensable. 

The abutter is not entitled to access at 
all points of his property, and as long as a 
suitable means of access is left him, he has 
suffered no legal injury.22  But in cases 
where the obstruction deprived the abutter 
of a "suitable" means of access 23  or where 

State v. Department of Highways, 200 La. 400, 8 So.2d 71 
(1942) Stock v. Cox, 125 Conn. 405, 6 A.2d 346 (1939) 
Chesapeake and Ohio Ky. Co. v. Eastham, 249 Ky. 136, 60 
S.W.2d 361 (1933) ; Occo Realty Co. v. New York, C. St. 
L. K. Co. 33 Ohio App. 414, 169 N.E. 719, (1929) ; Mayor of 
City of Macon v. Wing, 113 Ga. 90, 38 S.E. 392 (1901). 

' See, Drane v. Avery, 72 Aria. 100, 231 P.2d 444 
(1951) Myers v. Strauss, 17 Man. 91, 229 P.2d 774 
(1951) ; Floyd v. Blaoksher Co., 254 Ala. 32, 47 So.2d 
168 (1950) ; West v. Keith, 154 Wash. 682, 283 Pac. 198 
(1929) ; Humphrey v. Krutz. 77 Wash. 152, 137 Pac. 806 
(1913) Wilson v. West & Slade Mill Company, 28 Wash. 
312, 68 Pac. 716 (1902), where the abutter was held to be 
entitled to an injunction against the obstructing of his 
access or entitled to abatement as a nuisance because he 
suffered special injury. See also, Daniels v. Blake, RI., 
99 A.2d 7 (1958) Leitzsey v. Fellers, 181 S.C. 401, 187 
S.E. 740 (1936) ; Richmond v. City of Hinton, 117 V. Va. 
223, 185 S.E. 411 (1936) ; Sohn v. Cambern, 106 2nd. 302, 
8 N.E. 813 (1886) McGowan v. Whitesides, 31 md. 235 
(1869), where the abutter was denied relief because he 
failed to show injury peculiar to himself not common to 
the public. 

21 Lingo Y. Page County, 201 Iowa 906, 208 N.W. 327 
(1926). 

22 See, State v. Linzell, 163 Ohio St. 97, 126 N.E.2d 58 
(1955) ; U.S. v. Alderson, W. Va., 53 F. Supp. 528 (1944) 
State v. Department of Highways, 200 La. 409, 8 So.2d 
71 (1942) Fecher v. Allegheny County, 313 Pa. 191, 169 
Atl. 87 (1933) •Newton v. New York, New Haven and 
Hartford K. Co., 72 Con,,. 420, 44 AtI. 813 (1899). 

23 Holmes v. State, 282 App. Div. 278, 123 N.Y.S.2d 170, 
(1953) Mayor of Athens v. Gamma Delta Chapter House 

impairment of access resulted in loss in 
value of the property,24  the abutter has been 
awarded compensation. In such situations, 
the abutter is deemed to have suffered a 
special injury differing from that suffered 
by the general public.25  Of course, where 
all access is completely cut off and the 
owner is left landlocked, the abutter must 
be compensated since this is a taking of the 
property right of access.2° 

It has been held that if the property 
abuts the street, but does not abut the 
obstructed or vacated portion thereof, the 
abutter is not entitled to recover, the theory 
being that he has suffered no special injury 
differing from that suffered by the general 
public.27  (See Fig. 1.) 

On the other hand, there have been cases 
in which the property did not abut the 
vacated portion of the street and the owner 
was allowed compensation. The theory in 
these instances has been that the test is not 
whether the property abuts the vacated 
portion, but whether or not the owner has 
suffered a peculiar injury by being forced 
to use a dangerous route 28  or whether the 
property was left in a cul-de-sac, impairing 
the value of the property.2° The Oklahoma 
court summed up the situations in which 

Vocoted portion 

Street 

Complainants property 

Fioune 1. If property abuts the street but does not abut 
the obstructed or vacated section, access has not been im. 
paired. 

Corp., 80 Ga. App. 53, 70 S.E.2d 621 (1952) ; Ben,,ett v. 
Nations, 49 N.M. 389, 164 P.2d 1019 (1946). 

" City of Atlanta v. Dinkins, 40 Ga. App. 10, 106 S.E. 
429 (1932). 

25  Bennett v. Nations, 49 N.M. 389 164 P.2d 1010 
(1946) Husband v. Cotton, 171 Ky. 177, 188 S.W. 380 
(1916). 

26  See, In re Platte Valley Public Power & Irrigation Dis-
trict, 132 Neb. 822, 273 N.W. 268 (1937). 

27 Hanson v. City of Omaha, 157 Neb. 403, 59 N.W.2d 
622 (1953) Christy v. Chicago, B.&Q. K. Co., 240 Mo. App. 
632, 212 S.W.2d 476 (1948) McGrath v. Stevenson, 194 
Wash, 160, 77 P.2d 608 (1938) Olsen v. Jacobs 193 Wash. 
508, 76 P.2d 607 (1938) City of Lynchburg v. Peters, 156 
Va. 40, 157 S.E. 769 (1931) Freeman v. City of Centralia, 
67 Wash. 142, 120 Pac. 886 (1912) ; Ponischil v. Jloquiam 
Sash & Door Co., 41 Wash. 303, 83 Pac. 316 (1908) ; Dant. 
zer v. Indianapolis Union Ry. Co.. 141 2nd. 604, 39 N.E. 
223 (1894). 

° Denver Union Terminal Ry. Co. v Glodt, 67 Cob. 115, 
186 Pac. 904 (1920). 

° City of Rock Hill v. Cothran. 209 S.C. 357, 40 S.E.2d 
239 (1940). See also, Cooke v. City of Portland, 136 Ore. 
233, 298 Pac. 900 (1931). 
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the landowner suffers special injury in the 
case of Sie gent hater v. Newton: 30  

Where the obstruction is in front of the abut-
ting owner's property. 

Where the obstruction, although not in front 
of the owner's property, is in such proximity that 
the use and enjoyment of his property is destroyed 
or greatly interfered with and the value of the 
property is thereby impaired. 

Where the obstruction is not on the highway 
that abuts the ovner's property but on a highway 
which is the only means of ingress and egress. 

To allow compensation whenever the 
property is left in a cul-de-sac ipso facto 
does not seem consistent with the principle 
that circuity of travel and inconvenience 
are not compensable. Access is obstructed 
in only. one direction in a cul-de-sac and 
causes the owner to travel, in many in-
stances, no more than a block further. (See 
Fig. 2.) 

However, some courts have awarded the 
property owner compensation for his land 
being placedin a cul-de-sac on the theory 
that he is entitled to access in both dire-
tions.31  In other instances, the courts have 
held that a property owner in a cul-de-sac 
is entitled to compensation if lie suffers 
special injury through the material impair-
ment of his right of ingress and egress.32  

In the famous California case, Bacich v. 
Board of Control of California,33  the plain-
tiff owned property on a street between two 
parallel streets. (See Fig. 3.) He thus had 

Abotting owners 	 I 
I 	I 

I 	 I 

I 	 I 
- Closed portion 

I

P  

I I I 
I 	I 	I 

--l_J__,__J 

FIGURE 2. The courts are. frequently confronted with the 
problem of whether to allow compensation for the creation 
of a cul-de-sac or dead-ending of existing streets. 

30  174 OkIa. 216, 50 P.2d 192 (1935). 
31 See Grand River Dam Authority v. Misenhimer, 195 

OkIa. 682, 161 P.2d 757 (1945) Bacich v. Board of Con-
trol of California. 23 Cal.2d 343, 144 P.2d 818 (1944) 
Felton v. State Highway Board, 47 Ga. App. 615, 171 S.E. 
198 (1933) Oler v. Pittsburgh C. C. and St. L. fly. Co., 
184 Indi 431, 111 N.E. 619 (1916) Park City Yacht Club 
v. City of Bridgeport, 88 Conn. 366, 82 AtI, 1037 (1912). 
See also, In re William and Worth William Sto. 177 N.Y.S. 
318, 188 App. Div. 668 (1919). 

Atchison, T. & S.F. By. Co. v. Terminal Oil Mill Co., 
150 OkIa. 496, 71 P.2,1 617 (1937) Falender v. Atkins, 
186 md. 455, .114 N.E. 965 (1917). 

31  23 Cal.2d 343, 144 P.2d 818 (1944). 

Harrison Street 

Bryant Street 

FIGuRE 3. The location of the property involved in the 
Bacich case. Formerly the plaintiff had an outlet via both 
Bryant and Harrison Streets but now can use only Bryant 
Street. The grade of Harrison Street was lowered 50 feet 

access from his property to either street. 
One. of the parallel streets was closed. Al-
though the plaintiff's property did not abut 
the closed crossing and he still had access 
to the other street, he was awarded dam-
ages. In other words, the California court 
considered that the easement of access ex-
tends in both directions to the next inter-
secting street. A dissenting opinion thought 
that the court was repudiating the rule 
that circuity of travel is not compensable. 
On the same theory, the property owner in 
the situation diagrammed in Figure 4 was 
allowed compensation.34  

However, . circuity of travel beyond an 
intersecting street is deemed by the courts 
not to be compensable. In the illustration 
in Figure 5 the property owners were not 
allowed damages since it was not a cul-de-
sac situation—they were not deprived of 
access in one direction, but the route was 
merely less convenient.35  

Although it.has been held that abutters 
in a cul-de-sac are entitled to compensation 
for loss of access, the better rule would seem 
to be that as long as the abutter still has 

Closed 
Section 

—i 

S 

a. 

FiouaE 4. The 13ea18 case in California. Recovery was 
permitted the property owner because of the resulting cut-
dc-sac. 

3' l3ealo v. City of Los Angeles, 23 Cal.2d 381, 144 P.2d 
839 (1944). 3' Beckham v. State, 64 Cal, App. 3d 487, 140 P.2d 296 
(1944). 
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ot If V's property 

Obstruction in  
form of opprooch ------  ----Centerline to usderposs -.--- 

Fiotiac 5. No recovery was permitted for obstructios 
of access in this case. 	 - 

access to the city street system he suffers 
only the inconvenience of more circuitous 
travel-an injury differing only in degree 
from that suffered by the general public.-
and is not entitled to cornpensation .36 There 
is little reason to treat the cul-de-sac situa-
tion any differently from the other situa-
tions which cause more circuitous travel. 
In many residential subdivisions cul-de-
sacs are deliberately incorporated into the 
design, for reasons of safety and general 
amenities of living.3  

Air, Light and View 

Although we are primarily concerned 
with access rights in connection with ex-
pressway law, the companion rights of air, 
light and view are also important, particu-
larly in connection with grade separations 
or the raising or lowering of the grade. The 
proximity of an expressway to structures 
and buildings in congested urban areas also 
involves these rights. The rights of an 
abutter to air, light and view to and from 
the highway have been recognized by many 
courts as easements or property rights which 
"run with th6 land." For example, in a 
court case where a hotel owner sought to 
enjoin the construction of a large theater 
marquee below him because it obstructed 
air, light and view, an injunction was 
granted the hotel owner on the theory that 
an abutting owner has an easement of air, 
light and view over a highway as well as an 
easement of access.38  

City of Bellevue v. Stedman, 138 Ohio St. 281, 34 
N.E.2d 769 (1941) Licht v. State, 251 App. Div. 524, 298 
N.Y.S. 136, 277 N.Y. 216, 14 N.E.2d 44 (1938). 

37  See, Legal Aspects of Controlling highway Access. 
David R. Levin, Public Roads Administration, Federal Works 
Agency, 1945. 

38 Northio Theatres Corp. v. 226 Main Street Hotel Corp., 
313 Ny. 329, 231 S.W.2d 65 (1950) ; See also, Anthony 
Carlin Co. v. Halle Bros. Co., 23 Ohio App. 115, 155 N.E. 
398 (1926) ; Seattle Transfer Co. v. City of Seattle, 27 
Wash. 520, 68 Pac. 90 (1902) ; Lamm v. Chicago, St. 
P.M.&O. Ry. Co., 45 Minn. 71, 47 N.W. 455 (1890) 

There has been much litigation involving 
the construction of elevated railroads caus-
ing injury to the abutter's easement of air, 
light, view and access.39  

In a New York case, the plaintiff claimed 
compensation for damage to his rights of 
access, light and air and for invasion of 
privacy in the upper stories. It was held 
that he was entitled to compensation; that 
in addition to the right of passage, which 
the plaintiff had as one of the public, the 
plaintiff had other special rights-the rights 
of access, light and air, which were ap-
purtenant to his lot. The court said that 
these were property rights within the mean-
ing of the constitution.° 

An interesting situation has arisen re-
cently in New York with the tearing down 
of the elevated railroads, resulting in res-
toration of air, light and view to the abut-
ting owners. The owners were compensated 
for the taking of these rights by private 
corporations at the time of the construction 
of the elevated railroads; now it is claimed 
that the owners should pay for their resto-
ration. This question is still unsettled. 

There is authority to the effect, however, 
that interference with air, light and view 
are only consequential damages when 
caused by some public improvement and 
such interference does not amount to a con-
stitutional taking of property 411  or that only 

Galway v. Metropolitan El. Ry. Co., 58 Hun. 610, 13 N.Y.S. 
47 (1890) Mattlage v. New York El. R. Co., 58 Run. 603, 
11 N.Y.S. 482 (1890) Adams v. Chicago B.&N.R. Co., 30 
Minn. 286, 39 N.W. 629 (1888) Barnett v. Johnson, 15 
N.J. Eq. (2 McCart) 48 (1856). See, Anderlik v. Iowa State 
Highway Commission, 240 loss's 919, 38 N.'tV.2d 605 (1949) 
Single v. State, 186 Misc. 452, 59 N.Y.S.2d 536 (1946) 
People v. Ricciardi, 23 Cal.2d 390, 144 P.2d 799 (1943) 
Schwede v. Remrich Bros. Brewing Co., 29 Wash. 21, 69 
Pac. 362 (1902), where easements of access also were in. 
volved. 

3" See, New York Cent. R. Co. v. Harrison, 272 App. Div. 
531 (1947) ; 74 N.Y.S.2d 333 (1947) Harrison v. New York 
Cent. R. Co., 255 App. Div. 183, 6 N.Y.S.2d 978 (1938) 
In re Elevated Railroad Structures, 229 App. Div. 617, 243 
N.Y.S. 665 (1930) In re Forty.Second St. Spur of Man. 
hattan By. Co., 126 Misc. 879, 216 N.Y.S. 2 (1926) 
Rosirke v. Holmes St. Ry. Co., 221 Mo. 46, 119 S.W. 1094 
(1909) Muhlker v. New York and H.R. Co., 197 U.S. 544, 
25 S.Ct. 522, 49 LEd. 872 (1905) State v. Superior Court, 
30 Wash. 219, 70 Pac. 484 (1902) ; State v. Superior Court, 
26 Wash. 278, 66 Pac. 385 (1901) Lewis v. New York 
and H.R. Co., 25 Misc. 13, 54 N.Y.S. 434 (1899) Metro-
politan W.S. E. R. Co. v. Springer, 171 Ill. 170, 49 N.E. 
416 (1897) Lamm v. Chicago, St.P.M.&O. Ry. Co., 45 
Minn. 71, 47 N.W. 455 (1890) ; Adams v. Chicago B. & 
N.E. Co., 39 Minn. 286, 39 N.W. 629 (1888) 	Lohr v. 
Metropolitan Elevated R. Co., 104 N.Y. 268, 10 N.E. 528 
(1887) Story v. New York Elevated R.R., 90 N.Y. 122, 43 
Am. Rep. 148 (1882). 

40 Story v. New York Elevated R.R. Co., 90 N.Y. 122, 43 
Am. Rep. 146 (1882). But see, Sauer v. New York, 206 U.S. 
536 (1907). 

41 Mayor and City Council of Baltimore v. Tfimmelfarb, 
172 Md. 628, 192 AtI. 595 (1937) Perlmuttes' v. Greene, 
259 N.Y. 327, 182 N.E. 5 (1932) In re Soldiers' & Sailors' 
Mensorial Bridge, 308 Pa. 487, 162 AtI. 309 (1032) Henry 
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the property owner who abuts the ob-
structed part is entitled to compensation.42  

The abutter's right of access arose be-
cause the primary function of the early 
roads was land service—i.e., to afford ac-
cess to and from adjacent lands. It might 
be argued that this function of access does 
not afford a proper basis to give rise to the 
rights of light, air and view; that the func-
tion of the roads was merely to provide ac-
cess and nothing more. 

What kind of property right is the right 
of view? May it be bought and sold sep-
arately from the land or is it merely inci-
dental to the use of the land? This question 
becomes important in relation to billboard 
control along expressways or any other 
kind of highway, for that matter. 

It has been held that the easement of 
view is limited to the right appurtenant to 
a particular parcel of land. In 1943, a 
Vermont advertising corporation claimed 
that a statute regulating billboards was un-
constitutional in that it deprived the cor-
poration of property without due process of 
law. The court held, however, that the right 
of view includes the right to display only 
goods or advertising matter which pertains 
to the business conducted thereon and the 
right cannot be transferred for general com-
mercial use.43  

Typical Situations Involved in the Creation 
of an Expressway 

In light of the foregoing discussion of 
the relation of the rights of the abutter to 
the power of the government to control and 
regulate such rights, let us examine typical 
situations which might arise in connection 
with the creation of an expressway. In 
general, an expressway may be established 
in two ways—by construction on an en-
tirely new right-of-way or by designating 
an existing highway as an expressway and 
improving it to expressway standards. 

Where a New Right-of-Way is Used. 
The rights of access, air, view and light in 

Gauss & Sons Mfg. Co. V. St. Louis, K. & N.W. Ry. Co., 113 
Mo. 808, 20 S.W. 658 (1892). 

42 Kemp v. City of Seattle, 149 Wash. 197, 270 Pac. 
431 (1928) ; Taft v. Washington Mutual Savings Bank, 127 
Wash. 503, 221 Pac. 604 (1923). 

' Keibro, Inc. v. Myrick, 113 Vt. 64, 30 A.2d 527 (1943). 
See, Wilson, Ruth I., Billboards and the Right to be Been 
from the Highway, 80 Ceo. L.J. 723 (1942). 

Absiling 
property 

55 	
w  kocol of, 

50 

10  

F,osius 6. The courts are saying that abutting property 
is not entitled to compensation 'for access rights under these 
physical circumstances. 

a conventional highway spring into exist-
ence because the conventional highway is 
designed to serve the abutting landowner. 
Since an expressway is designed primarily 
to serve through arterial traffic and not the 
abutter, the very reason for these rights to 
accrue does not exist. Where an expressway 
is constructed on a new right-of-way, no 
rights previously existed, so nothing has 
been taken away. The courts have held 
that the abutter is not entitled to compen-
sation for a right he never had.44  Thus, 
where no land or improvement is taken, the 
abutting owner is entitled to no compensa-
tion. (See Fig. 6.) 

The same reasoning applies where part 
of the abutter's land is taken. The abutter 
is not entitled to compensation for the fail-
ure to give him direct access to the express-
way. (See.  Fig. 7.) 

The situations in these two illustrations 
differ little except for the fact that in the 
second case part of the abutter's land is 
taken. Since the highway is on a new loca-
tion, no right of access existed prior to con-
struction so there is no loss of access to be 
compensated for. In either case, access 
rights do not become vested in the abutter 
at any time. 

Absiting 
owner 

on  

nd taken 
r e,prOSSWOy 

FiouRn 7. In this instance too, the judiciary has said no 
compensation is due the abutter for failure, to give him 
direct access. He is paid, of course, for the land taken 
and dsnsagds to the remalndsr, if any. 

44 See, Carazalta v. State of Wisconsin, 289 Wis. 593, 71 
N.W.2d 278 (1955) Robinson v. State, 207 Misc. 825, 137 
N.Y.S.2d 673 (1955) Smick v. Commonwealth, Ky., 268 
S.W.2d 424 (1954) State Highway Commission v. Burk, 
200 Ore. 211, 265 P.2d 783 (1954) Schnider v. State, 38 
Cal.2d 439, 241 P.2d 1 (1952). 
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Abutter 

Access rights here 
need to be acquired 

Esisting rood 

Mfl Right-of-way 

J token for expressway 

FIGURE 8. Here again, no access rights accrue to the 
abutter, because an expressway on a new location is in-
volved, but compensation for land l,atenmust' be made and 
heavy severance damages to the reinimitider would seem to be 
involved in this instance. 

The same reasoning is followed in situa-
tions where property is severed by a new 
right-of-way. (See Fig. 8.) The abutter is 
not entitled to compensation for lack of 
direct access. In this situation, however, 
the fact that the property is severed with 
no direct access between the two parts of 
the land may materially impair the value 
of the remaining land not taken. The gen-
eral rule in measuring damages where land 
is taken for highway purposes is the cur-
rent market value of the land taken plus 
the injury to the remainder, or the differ-
ence in the value of the land before and 
after taking.45  

Even though an expressway is constructed 
on a new location, it is possible that previ-
ously-existing access is cut off from part of 
the land. (See Fig. 9.) If the abutter is 
thereby left without reasonable means of 
access to the general highway system, he 
is being deprived of property and is entitled 
to compensation. 

Where an Existing Highway is Converted 
into an Expressway. Where the whole or 
a part of an existing conventional highway 

D o  
D o  

location 

New 

Right-of-way 

1111111 

 
taken for 

U_LL.L.0 
 

expressway 
Fmouaa 9. The expressway interferes and obviously cuts 

off pre-existing access from the remaining land to the county 
road; it may even be landlocked. Compensation, in some 
form, must be made for injury to such access. 

See, United States Gypsum Co. v. Mystic River Bridge. 
Authority, 329 Mass. 130, 106 N.li.2d 677 (1952) ; State v. 
Roezelle, 101 Utah 464, 120, P.2d 276 (1941) ; Smith v. 
Mississippi State Highway Commission, 188 Miss, 741, 184 
So. 814 (1988) Watson v. Chesapeake & Ohio Jty. Co., 
238 Ky. 31, 36 S.W.2d 641 (1931), on the right of view. 

Es pre 55 Wa y 

FIGURE 10. An existing conventional highway is con-
verted to one of expressway design. If the abutter is de-
prived of access, his access rights insist he acquired. 

These access rights must be acquired 
to csnuent to an eup,essway. 

Fmouan ii. Access to the new expressway must be ac-
quired from the abutting lands where the abutter is deprived 
of access. Compensation for these access rights will prob-
ably be much more substantiBi than in the previous illustra-
tion (Fig. 10). 

is converted into a expressway, existing ac-
cess rights often must be acquired by the 
highway department. In such cases, (Figs. 
10 and 11) even though no land is taken, 
access to the old highway may be cut off in 
whole or in part. If the landowner is left 
without reasonable access to the general 
highway system, he has a constitutional 
right to compensation. The value of the 
access which the landowner in Figure 11 had 
to the old highway would probably be much 
greater than that involved in the case in 
Figure 10, but the legal principles involved 
would be the same, since no land is taken 
in either case. Access rights must be ac-
quired and paid for in both instances. 

Where part of the abutter's land is taken 
(Figs. 12 and 13) and the abutter no longer 
has reasonable access to the system of high-
ways, he must be paid for the loss of access 

Abutter 

Pre-existing county highway 	 Eoprossway 

BIllhll New nw acquired for expressway 

FIGURE 12. A portion of the abutter's property is taken 
for expressway right-of-way, which incorporates a .pre-exist-
ing county highway as well. Access rights must he acquired 
and paid for in this instance; unless the abutter has rea-
sonable access by way of other public roads or streets. 
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I 
pt 

A . Wbufter 

[111111 New nw acquired for expressway 

Figuan 13. Essentially the same situation exists here as 
in Figure 12, except that access rights.may concern a larger 
abutting frontage and severance damage might be involved. 

as well as for the land taken for expressway 
right-of-way and damages to his remainder. 
In the situation shown in Figure 13, as in 
Figure 11, the value of the right of highway 
access would probably be greater. The de-
nial of access might also be reflected in 
the damage to the remaining land not taken. 

In a case where a highway was.improved 
so that the defendant landowner no longer 
had direct access but had access by a more 
circuitous route via a frontage road

'
it was 

held that the measure of damages was the 
difference in property value before and 
after the change of the highway, less the 
benefit derived from the frontage road.4° 

° People v. Ricciardi, 23 Cal.2d 390, 144 P.2d 799 
(1943). See also, Case v. State Highway Commission, 156 
Ran. 163, 131 P.2d 696 (1942) United States v. Orizzard, 
219 U.S. 180, 31 Sup. Ct. 162, 55 LEd. 168 (1911) 
Elizabethtown, L.&B.S. R. Co. v. Catlettabrfrg Water Co., 
110 Ry. 175, 61 S.W. 47 (1901). In State v. Snider, 131 
W. Va. 650, 49 S.E.2d 853 (1948), however, the court de-
clared that damages in a condemnation case are not mini-
mized because the landowner had other access. The State 
argued that the landowner was entitled to only one access 
but the court said this had nothing to do with damages in 
a condemnation case. 

Conclusions 

The judicial decisions clearly indicate 
that all access cannot be completely denied 
without compensating the abutter. Even 
the most liberal interpretation of the police 
power has not allowed this. However, Since 
the general rule is that circuity of travel 
and mere inconvenience of, access are not 
compensable, it is possible that all direct 
access to an expressway could be denied 
without payment if the abutter has reason-
able indirect access by means of another 
highway or frontage road. The reasoning 
applies only where the right of access is 
considered to be a right of reasonable ingress 
and egress to the general highway system. 
Naturally, the cost of access regulation 
achieved via the police power is much less 
than, the cost of purchase or condemnation 
of access rights. 

However, the regulation of access under 
the police power des not work an undue 
hardship on the abutter, since his main con-
cern is to have reasonable access to the gen-
eral highway system, which the law assures 
him, and not to receive a windfall benefit 
at the taxpayer's expense. The regulation 
of access may cause inconvenience to the 
abutter by forcing him to take a more cir-
cuitous route, but some inconvenience to 
the individual may be justified in the public 
interest, when better and safer facilities for 
travel are sought to be provided at reason-
able cost. 



The Statutes 
The previous section of this study has 

dealt with the principles of the common law 
which are relevant to expressways. The 
common law may grow and develop to meet 
the problems of changing times. However, 
to a great extent the hands of the judges 
are bound by precedent and, if a new prob-
lem arises, frequently they can do nothing 
but apply the old rules of law. If the old 
law is inadequate, it is within the province 
of the legislature to change or clarify it. 

The Need for Expressway Legislation 

Apparently, a large number of the State 
legislatures (45) have thought that the com-
mon law principles relating to the control 
of highway access were insufficient to meet 
all the problems which arise in connection 
with expressways and that new legal tools 
in the form of statutes were needed. The 
District of Columbia.47  Minnesota, Mis-
souri, North Carolina, Alaska and Hawaii 
have no legislation on the subject. Free-
ways in the District of Columbia have been 
constructed without acquiring the rights of 
access of the abutting owner. The practice 
is to provide service roads where access is 
denied; incidentally, this is also the prac-
tice in some States that have expressway 
legislation. 

Even without specific expressway legisla-
tion the highway departments have been 
able to regulate access to a certain extent 
under the police power, in the interest of 
public health and safety. However, the dis-
cussion 48  of the use of the police power to 
regulate access indicates that even the most 
liberal construction of the police power does 
not allow the highway authorities to extin-
guish completely all access and thus land-
lock an abutter. What the authorities may 
do, short of complete denial of access, varies 
from jurisdiction to jurisdiction. 

In addition to police power regulation, 
highway authorities may control access by 

47 It is interesting to note that although Congress has 
provided no expressway legislation for the District, it has 
provided for control of access in the 1956 Federal Highway 
Act. 70 Stat. 374 1956, Sees. 109 and 112 (See page 9.) 

5ee page 12. 

acquiring the rights of access by purchase or 
condemnation. Although Missouri, Minne-
sota and North Carolina have no special 
expressway legislation, it has been held that 
the general highway law in these States is 
sufficiently broad to include the power to 
acquire the property right of access and to 
establish expressways. Perhaps a more de-
tailed discussion of these States is in order. 

Missouri. The Constitution of Missouri 
authorizes the State Highway Commission 
"to limit access to, from and across State 
highways where the public interest and 
safety may require, subject to such limita-
tions and conditions as may be imposed by 
law." 49  The Supreme Court of Missouri 
held in State v. James,50  in 1947, that no ad-
ditional act of the legislature was needed in 
order for the State Highway Commission 
to condemn access rights for the construc-
tion of a limited-access highway. The con-
demnation petition included a paragraph 
stating that no right or easement of direct 
access to, from or across the right-of-way 
shall attach to abutting landowners. The 
circuit judge before whom the petition was 
brought sustained a motion to strike this 
paragraph on the theory that the commis-
sion had no power to condemn the abutting 
owner's right of access and that the court 
therefore had no jurisdiction to ascertain 
what would be just compensation for the 
extinguishment of the right. The commis-
sion then sought to compel the judge to try 
the issue and the Supreme Court of Mis-
souri granted a writ of mandamus for this 
purpose. 

The circuit judge contended that the con-
stitutional provision was not self-executing; 
and that a statute specifically authorizing 
the commission to acquire the right of access 
was necessary before the commission could 
act. But the high court in Missouri held 
that an additional special statute was not 
necessary, reasoning as follows: If there 
is a constitutional or statutory provision 

4 Missouri Constitution, Art. IV, Sec. 29. 
rO State v. James, 356 Mo. 1161, 205 S.W.2d 534 (1947). 

See also, State v. Clevenger, Mo., 291 5.W.2d 57 (1956) 
which held that the deprivation of access to a limited-access 
highway on a new location is not compensable. 

20 
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broad enough to authorize the condemnation 
of a particular interest in land (the right of 
access) and a statute providing a reasonable 
method to determine just compensation, 
that particular interest in land may be ac-
quire(l by condemnation. The Missouri Con-
stitution authorizes the commission to limit 
or extinguish the easement of access. The 
only way the right can be extinguished is 
by the consent of the abutting owner or by 
condemnation. There is statutory authority 
for the comnission to condemn land, and 
this includes the authority to condemn 
easements in land—mcludmg the right of 
access.5' 

Minnesota. The Minnesota Supreme 
Court has held that the State highway 
Commissioner is authorized to acquire by 
condemnation, rights of access in connection 
with the construction or designation of a 
freeway, even though there is no speeia.I 
statute.52  A Minnesota statute authorizes 

51 For a more extended brief of this case, see Appendix C. 
pa 89. 

gltitrnquist, Atty. Ge1i. v. Cook, 220 Minn. 48, 19 N.W.2d 
893 (1945). For a brief of this case, see Appendix 0. page 
88. 

the commissioner to acquire all necessary 
right-of-way needed in laying out and con-
structing the trunk highway system and to 
locate, construct, reconstruct., improve and 
maintain such trunk line system.53  The 
court held this to be sufficiently broad to 
authorize the commissioner to acquire rights 
of access, because the obligation of the coin-
missiOner to ''improve and maintain" the 
highways places upon hiiiii the responsibility 
of maintaining and regulating such high-
ways so as to lessen or eliminate traffic haz-
ards. Controlling highway access is one 
yy of diminishing traffic hazards. The 
court's opinion on tile question of whether 
a special statute is needed was summarized 
in one paragraph: 

White it is true that a number of states have 
passed acts for the public control of highway ac-
cess, it may be noted that in many of such states 
the highway commissioner did not possess the 
broad statutory power granted the highway com-
missioner under the Minnesota act, not only to 
acquire the necessary land for highways, but also 
to operate and maintain the same after their con- 

'3 Minnesota Statutes 1941, See. 161.03(1). 
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struction, and, if necessary, to reconstruct the 
same. While special legislation may be helpful, 
certainly it is not vital or essential to the objec-
tive sought here, nor should the fact that some 
other states have enacted special legislation be 
urged as authority for holding that special laws 
are advisable here before the highway commis-
sioner can extinguish easements of access or 
create limited-access highways under the broad 
language of the Minnesota Statute. The authori-
ties are almost countless which hold that ease-
ments of access must not be taken unless compen-
sation is paid and which by implication indicate 
that such easements may be taken when the 
owners are compensated therefor. A few authori-
ties have been cited where this right has been 
properly denied where the state has acted under 
its police power and attempted to do so without 
payment of compensation. Not a single authority 
has been cited which denies the state or its de-
partments, under the power of eminent domain, 
the right to extinguish such easements upon pay-
ment of just compensation.54  

North Carolina. A recent North Carolina 
Supreme Court decision 55  upheld the au-
thority of the State Highway and Public 
Works Commission to designate highways 
as limited-access facilities. The plaintiff 
land owner sought to enjoin the designation 
of a highway abutting his land as a limited-
access highway. The State Highway and 
Public Works Commission demurred to the 
complaint. The court found for the Com-
mission and sustained the demurrer. 

In upholding the Commission's authority, 
the court cited the fact that the Federal-aid 
Highway Act of 1956 provides for control 
of access. Since North Carolina law granted 
the Commission such powers as are neces-
sary to comply with the provisions of pres-
ent or future Federal-aid grants and since 
the highway in question here was part of a 
Federal-aid project, the Court concluded 
that the Commission had the power to con-
trol access. Thus, the action of the Commis-
sion was not a tortious interference with the 
right of access, but should be considered 
pro tartto a "taking" of property. 

The Court went on to say that the Com-
mission was given sufficiently broad powers 
of condemnation to include the condemna-
tion of the right of access. 

If the reasoning of these decisions is fol-
lowed, it seems that specific statutory au- 

5' Burnquist, Atty. Ge,,. v. cook, 220 Minn. 48, 19 N.W.2d 
394, 405 (1945). 

Ilecirick v. Graham, Nc., 96 S.E.2d 129 (1957). 

thorization to acquire access rights may not 
be necessary, if sufficiently broad powers of 
condemnation are conferred upon the high-
way authorities. 

Expressways, however, are a relatively 
new and different type of highway, designed 
to serve a function distinguishable from 
the conventional unlimited-access highway. 
The expressway is designed primarily for 
through traffic and not to provide a means 
of access for the abutting landowner. Even 
though special legislation may not have 
been absolutely necessary in some of the 45 
State which have legislation relating to ex-
pressways, it was l)erhaPS felt that it was 
safer to enact a statute than to risk an acT-
verse decision by the court.56  Also, certain 
other problems arising out of modern high-
way improvement, such as providing for 
roadside services, intergovernmental ar-
rangements, local consent, and special traf-
fic regulations, for expressways, may merit 
statutory consideration. 

In order to examine and determine the 
adequacy of existing expressway statutes, 
their major substantive elements were 
grouped into the following eight categories: 

General provisions found in all types of 
legislation. 
The governmental unit authorized to desig-
nate and construct expressways. 
General extent and limitations on the exer-
cise of authority. 
Provisions relating to the construction of 
the project. 
Provisions relating to the use of the 
project. 
Public. utility provisions. 
Provisions relating to roadside services and 
commercial enterprises along expressways. 
Special financing provisions. 

General Provisions 

Many of the expressway statutes have 
general provisions which are commonly in-
cluded in all types of legislation, such as 
declarations of legislative purpose, defini-
tions, and separability or severability 
clauses. Drafters of statutes often include 
these provisions in order to assist courts in 

56 The dissenting judge in the Bur'nquist case, s,,pra, was 
of the opinion that since the,  statute conferring the power of 
eminent domath was enacted long before limited-access high-
ways were thought of, the legislature could not have i,,tended 
to grant the power to acquire access rights. 



THE STATUTES 
	

23 

interpreting the substantive parts of the 
statute. 

It is an accepted principle of government 
in the United States that it is the function 
of the legislature, not the judiciary, to make 
the law. Consequently, the courts are not 
free to interpret a statute according to their 
own views. The general rule that courts fol-
low in interpreting a statute is to give it the 
meaning which the legislature intended. The 
courts may derive, from the statute as a 
whole and surrounding circumstances, what 
the legislature means in enacting a statute, 
but a statement or specific declaration of 
the purpose or intent of the legislature writ-
ten into the statute may be very helpful; 
so also will be a section of definitions of im-
portant terms used in a statute and a state-
ment of separability. 

Declarations of Legislative Purpose. All 
acts of the legislature must involve a public 
purpose. The general rule is that an act 
which is designed to benefit special inter-
ests only is unconstitutional. A declaration 
of legislative purpose usually indicates that 
the act is for the benefit of the public. This 
alone, of course, does not automatically 
prevent the courts from finding to the con-
trary, that the act is not for a public 
purpose. 

In addition, a declaration of legislative 
purpose may more specifically indicate for 
what public purpose the statute was en-
acted. As pointed out above, this may be 
an aid to the courts in interpreting the stat-
ute. For example, a declaration of purpose 
may indicate how broad or how limited the 
legislature intended the statute to be. 

Twenty States have included declarations 
of legislative purpose in their expressway 
laws. In ten of these the provisions have 
been codified, while in the remaining ten it 
appears only in the session laws. Since the 
session laws usually are the official law, 
however, the fact that the revisor of statutes 
in a particular State has not included the 
declaration of intent or purpose in the stat-
utes or code may be of no legal signifi-
cance. See Table 1 for the States which have 
these provisions. 

The most typical declaration of legisla-
tive purpose found in expressway legislation 
is a general statement to the effect that the  

legislature finds, determines, and declares 
that the act is necessary for the immediate 
preservation of the public peace, health and 
safety, and for the promotion of the general 
welfare. Arkansas, Delaware, Indiana, 
Iowa, Kentucky, Mississippi, Vermont, 
Wisconsin and Wyoming have such a pro-
vision.57  Florida, Idaho, Nebraska and 
North Dakota have incorporated the ex-
pressway provisions in their general high-
way law so that their declarations of intent 
apply to the expressway provisions as well. 

The legislatures of Alabama, Georgia, 
Montana, Oregon and Washington have de-
clared a little more specific purpose. They 
have specified the particular need for con-
trolling access, such as to facilitate traffic 
or decrease the accident toll.58  The declared 
purpose of the Washington statute is, in 
addition to promoting safety, to preserve 
the public investment in its highways.5° 

The declaration of legislative purpose 
cannot serve its function if it is so general 
as to be virtually meaningless. "To pro-
mote the general welfare" is of course a very 
worthy purpose, but it is the aim of all leg-
islation and is in no way peculiar to ex-
pressway law or even to highway law in 
general. It does little to define what the 
legislature had in mind when they enacted 
the law. It would be of little assistance to a 

' See Appendix D for citations to these statutes. 
58  In Alabama and Montana the declared policy of the act 

is "to facilitate the flow of traffic and promote public safety 
by controlling access to highways included .....in the 
National system of Interstate highways. Alabama. Fourtl, 
Special Session 1956, H.B. 148 See. 1 Revised code of 
Montana, See. 32-2001. 

The Georgia legislature has made a declaration to the ef-
fect that limited-access highways are needed because traffic 
has become so heavy as to create congestion and impede 
the free movement of traffic, increase the number of accidents, 
endanger human life and destroy property. Georgia Laws 
1955, Bill 333, H.B. 305, See. 1. 

The Oregon legislature has declared that "The kind, char-
acter and volume of traffic ,,ow moving over public highways, 
the speed at which such traffic moves, the priane and essen-
tial factors such as speed, safety and convenience to which 
transportation of persons and. property over public highways 
is entitled, the relation which such transportation bears to 
the transportation systems of other states and the nation as 
a whole, and the ever-increasing toll of injury to and death 
of persons and the destruction of and damage to property 
- . - demand of highway officials a program ... which will 
make possible and will insure a degree of safety and con-
venience and a type and class of service not possible under 
existing law." Oregon Revised Statutes, Title 31, See. 
17 4.005(1). 

Washington declares that limited-access highways are 
needed because "Unrestricted access to and froni public high-
ways has resulted in congestion and peril for the traveler. 
It has caused undue slowing of all traffic in many areas...... 
Revised code of Washington, See. 47.52.001. 

The investment of the public in highway facilities has 
been impaired and highway facilities costing vast sums of 
money will have to be relocated and reco,,structed. It is the 
declared policy of this state to limit access to the highway 
facilities of this state in the interest of highway safety and 
for the preservation of the investment of the public in such 
facilities." Revised Code of Washington, See. 47.52.00). 
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Table 1. Declarations of Legislative Purpose in Expressway Laws 

Appears in Session Laws, 
State 	 Appears in Code 	 but not Code 	 No Special Provision 

Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 

X3  

x 

x 

X3  

x 

NO LEGISLATION 
x'  

NO LEGISLATION 

'xl  

NO LEGISLATION 

x 

xl  
y1 

x 
x 
x 

TOTAL 	 I 	10 	I. 	10 	1 	25 

These laws were passed in 1955—or 1956 and have not yet been codified. 
2 The practice in Colorado is to include a "safety-clause" with each act to prevent a referendum. See, 

Menard, Albert R., Jr., Legislative Bill Drafting, page 13, University of Colorado, 1951. 
Idaho and North Dakota have declarations of intent applying to their general highway law, including 

the incorporated expressway sections. This is true of Florida and Nebraska also, but their laws have not 
yet been codified. 

Appears as a preliminary statement in the act (S.B. 250, Acts of 1956). Session Laws not yet published. 



THE STATUTES 	 25 

4.1  
, 	 -- - 

— 
S 

-- 

T 
PLATE 4 

Masth,,sctts law prserves cool mood access control on this circ,insfcrcnttal route (State Iloute 128) around Boston. 

court in trying to ascei'tain the intent of the 
legislature in defining the scope of applica-
tion of the statute. 

On the other hand, a declaration of pur-
pose which is too specific might result in 
such a limited interpretation by the courts 
that the highway authorities to whom the 
power to designate and construc.t express-
ways had been granted would be unable to 
operate effectively. For example, if the 
legislature declared "the purpose of this act 
is to prevent traffic accidents at dangPrflus 
intersections" the power of the highway au-
thorities might be construed to be limited to 
extremely dangerous intersections in areas 
where traffic is heavy, unless the remainder 
of the statute was very explicit, in spelling 
out their authority. 

In drafting a declaration of legislative 
purpose, the specific subject of legislation 
should be considered and the phraseology 
should be 1)100(1 enough so as not to restrict 
unduly the application of the statute in the 
public interest. What are the purposes of 
enacting an expressway law? Perhaps the 
most important reason is to prevent the 
loss of human life due to traffic hazards or 
"to promote the public safety." Secondly, 
to prevent the dissipation of time and P10P-
erty resulting from traffic congestion or "to 
facilitate the movement of traffic." And,  

thirdly, to prevent highways from becoming 
physically or functionally outmoded due to 
increased traffic coupled with unlimited ac-
cess to the highway or "to preserve the in-
vestment of the public in its highways." 

Separab?1 ity or Sc? crab ility Pro visions. A 
separability or severability provision is in-
eluded in many statutes to insure against 
nullifying the whole statute in case a cer-
tain portion of it is declared by the courts 
to be void. It usually states that if a part 
of the statute is declared to be unconstitu-
tional, the rest of the statute shall remain 
in effect; that is, the provisions are separa-
ble, so the whole statute does not fall with 
the part which is unconstitutional. If a 
separah)ilit.y provision is not included, the 
court may hold that since part. of the stat-
ute is unconstitutional, the legislature would 
not have intended to pass only the remain-
ing part and therefore the whole statute is 
of no effect. The separability provision is 
a declaration by the legislature of a con-
trary intent. 

Table 2 indicates which States have sev-
erability provisions in their expressway 
laws. It should be noted that of those States 
which have such a provision, only seven 
have codified such clauses. In five other 
States, tile severability provision is noted 
in footnotes in the statutes; and in thirteen 
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Table 2. Severability or Separability Clauses in Expressway Legislation 

Appears in 
Appears in Session Laws, 

State Appears in Code Annotations in Code but not Codified , 	No Provision 

Alabama S  X' 
Arizona X 
Arkansas X 
California X 
Colorado X 
Connecticut x 
Delaware X 
Florida 
Georgia X' 
Idaho X 
Illinois X 
Indiana X 
Iowa X'. 
Kansas X 
Kentucky X 
Louisiana X 
Maine X 
Maryland X.  
Massachusetts X 
Michigan ' X 
Minnesota 	' , NO LEGISLATION' 
Mississippi X I 	 I X 
Missouri ' NO LEGISLATION 
Montana X 
Nebraska X 
Nevada S 

X 
New Hampshire ' ' X 
New Jersey 	' ' X 
New Mexico . ' S  X 
New York ', X 
North Carolina ' 	NO LEGISLATION 
North Dakota S X 
Ohio X 
Oklahoma - X 
Oregon X 
Pennsylvania X ' 	S 

Rhode Island S 	S  X 
South Carolina X 
South Dakota , S  X 
Tennessee S 

Texas 	' 	, X 
Utah S 

S 	X 
Vermont 
Virginia S 	

' X 
Washington S  X 
West Virginia X 
Wisconsin X 
Wyoming X S  

-TOTAL 7 5 13 21 

1 These statutes were 'passed in 1955—or 1956 and are not yet codified. 
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States, the provision appears only in the 
session laws. In several of these latter 
States, however, there has not been a codi-
fication of the law since the expressway act 
was passed. 

Definitions. Since the courts attempt to 
interpret a statute to give it the meaning 
and scope which the legislature intended, 
one of the most valuable aids the legislature 
could include in a statute is a definition of 
the terms used. Of course, it is not always 
possible to make a statute so clear that there 
is no doubt or disagreement as to its mean-
ing. There may even be disagreement con-
cerning the meaning of the definition itself. 
However, it is easier for the court to deter-
mine the meaning the legislature intended 
to give a statute, if the most important 
terms used are defined by the legislature. 
Since it is the duty of the legislature and 
not the judiciary to make the law, the mean-
ing of a statute should be made as clear as 
possible so as to make necessary the inser-
tion of a minimum of judicial views with re-
spect to the scope of operation of a statute. 

The value of including definitions in a 
statute is even greater where legislation in 
the field is of recent development, such as 
expressway legislation. In such cases, there 
is not yet established a generally-accepted 
usage of terms which the court might follow, 
so legislative guidance in the form of defini-
tions may be very helpful. Definitions also 
make more clear to the highway administra-
tors and engineers the extent of their powers 
and responsibilities under the statute. 

"Controlled-access" and "limited-access" 
highway or facility, or "parkway" and 
"freeway" are the most commonly defined 
terms in existing expressway statutes. The 
definitions of controlled-access highway and 
limited-access highway are generally similar 
—a specially designed highway for through 
traffic over, to and from which abutting 
owners or occupants have no easement or 
only a controlled easement of access, air, 
light or view.60  A parkway is generally de-
fined as a controlled-access highway limited 
to non-commercial vehicles, whereas a free- 

O In a recent Ohio case, the court held that a highway 
need not be designated ezclvsively for through traffic in order 
to be "especially designed for through traffic." Rothwell V. 
Linzcll, 163 Ohio St. 517, 127 N.E.2d 524 (1955). 

way is open to all types of conventional 
traffic. 

Other terms which are defined with es-
sentially the same meaning as controlled-
access and limited-access highway are ex-
pressway,"' express highway,62  through-
way,63  and access facility.64  A few States 
also define such concepts as frontage road ° 

or local service road.°° Table 3 indicates 
which terms are defined in the expressway 
statutes of the various States. 

The American Association of State High-
way Officials has adopted a set of defini-
tions 67  of terms which could be very help-
ful in drafting legislation for a particular 
State and in obtaining a degree of uni-
formity in highway legislation. 

The terms defined by A.A.S.H.O. in con-
nection with expressways are set out below: 

Arterial Highway—A general term denoting a 
highway primarily for through traffic, usually on 
a continuous route. 

Control of Access—The condition where the 
right of owners or occupants of abutting land or 
other persons to access, light, air, or view in con-
nection with a highway is fully or partially con-
trolled by public authority. 

Full control of access means that the author-
ity to control access is exercised to give prefer-
ence to through traffic by providing access con-
nections with selected public roads only and by 
prohibiting crossings at grade or direct private 
driveway connections. 

Partial control of access means that the 
authority to control access is exercised to give 
preference to through traffic to a degree that, in 
addition to access connections with selected 
public roads, there may be some crossings at 
grade and some private driveway connections. 

Expressway—A divided arterial highway for 
through traffic with full or partial control of access 
and generally with grade separations at inter-
sections. 

Freeway—An expressway with full control of 
access. 

Parkway—An arterial highway for non-com-
mercial traffic, with full or partial control of ac-
cess, and usually located within a park or a ribbon 
of park-like development. 

Frontage Street or Frontage RoacL—A local 
street or road auxiliary to and located on the side 
of an arterial highway for service to abutting 

0 Maryland, Nebraska, North Dakota and Wisconsin. 
62 Delaware. 
0-1  Oregon. 

Wyoming. 
° Idansas, Nebraska, North Dakota, and South Carolina. 
60 Georgia, Mississippi, and Pennsylvania. 
67 A Policy on Geometric Deigu of Rural highways, 

American Association of State Highway Officials, 1954. Ap- 
pendix B, p. 629, at 632 and 633. 



28 	 EXPRESSWAY LAW 

Table 3. Definitions in Expressway Legislation 

- Con- Con- 
Limited- Limited- trolled- trolled- 

Express- Access Access Access Access Frontage Service 
State way Highway Facility Highway Facility Parkway Freeway Road Road 

Alabama -. X 
Arizona X 
Arkansas X X X 
California . X 
Colorado . . 

Connecticut X . X X 
Delaware X2 X x x 
Florida' X X X 
Georgia X X 
Idaho X X X 
Illinois . X. X 
Indiana X X X 
Iowa X X X 
Kansas X X X 
Kentucky X X ) 

Louisiana 
Maine X X X 
Maryland X X 
Massachusetts X 
Michigan' X X 
Minnesota I NO LEGISLATION 
Mississippi X 	I I . 	I X 	I X 	I X I 	X 
Missouri NO LEGISLATION 
Montana' X X 
Nebraska' X X X X X 
Nevada X X 
New Hampshire X X X 
New Jersey - X X 
New Mexico X 
New York' X 
North Carolina NO LEGISLATION 
North Dakota X X X X 
Ohio X . X 
Oklahoma X' X X 
Oregon' 
Pennsylvania X X 
Rhode Island X X X 
South Carolina X X 
South Dakota X X X 
Tennessee X X X 
Texas X 
Utah X X X X 
Vermont X 
Virginia X 
Washington' X X X 
West Virginia X X X 
Wisconsin X3 X X 
Wyoming Xe X X 

TOTAL 7 10 9 9 14 23 27 4 3 

'In addition to those terms shown on the chart, the following terms are defined in some of the statutes: 
Throughway—Oregon and New York (spelled thruway in New York) 
Existing highway—Montana and Washington 
Right of Access—Florida and Nebraska 
Relocated—Oregon 
Motorway—Michigan. 

2 Termed iiexpress  highway". 
Also defines "expressway project". 
Termed 	access ivay". 

5 Also defines "limited access road" (in motor vehicle sections). 
Termed "access facility". 
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'ri. SI i rI..y II igliway in Virginia. Virgi,iia law makes expressways like this j.issihle. 

property and adjacent areas and for I he cont rot 
of access. 

Also, it might save needless repetition if 
the terni "lughwav authorities" were defined 
to include the various highway tlepart.nients 
to whom the power has been delegated, at 
all levels of government, within a particular 
State. 

Governni.enlal r'nit Authorized to Construct 
or Designate Expressways 

There are several possible methods of au-
thorizing the construction of expressways. 
The legislature might establish expressways 
by direct legislative enactment or it might 
grant the authority to in administrative 
agency such as the State highway depart.-
inent. Some or all of the cities, counties, 
towns and villages might also be given such 
authority. Additionally, the legislature 
might require either legislative or executive 
approval before all expressway is estab-
lished, or the question of when and where 
.in expressway should be established might 
be left to the discretion of the adininistra-
tive agency or local governing body, with 
certain limitations. 

In whom is the authority to designate ex-
pressways presently vested? Of the 45 
States which have expressway statutes, two  

—Arizona and New Mexico—do not spe-
cifically authorize anyone to designate or 
construct expressways. The statutes of these 
two States contain definitions of the facility 
and traffic regulations which prohibit enter-
ing or leaving such highways except at flic 
entrances and exits designated by the pub-
lie authority and authorize the prohibition 
of non-motorized traffic and inotorcycles. 8  

In the following States, the authority to 
designate or construct expressways is vested 
in a State administrative agency (the vari-
ous State highway departments, commis-
sions, boards, etc.) and the highway au- tD 

thorities of various political subdivisions, or 
the governing bodies of the political sub-
(hivisions Arkansas, California,70  Florida, 

A iizon:i Cosle A ,inot iteil Si'es, 25 .gI)  (1), 28-732, 28-
733 NeW Mexico Statutes, Sees. 64.11-1e(g), 01-18.11), 10-
38-20. 

'l'!te deliiiit.i,.n of co,.trolled-aeeess highways In t.lii'se two 
St &l es is as to! lows ''Every highway, street, or roadway in 
respect to WII il-li llw,.ers or o.'iiipaiits of ztl,utti,ig hands and 
other persons hive tio legal right of access to or from the 
same except at such poinf.e only a id in such nitilliler as may 
be de!ei'niiis',h by the public authority liavit.g jarisdiclio,i 
liver such Ii ighway, street, or roadway.'' Arizona (ode A 11110- 
tarsal. See. ce.101uti(g) 	New Mexico Statutes, See. 14.11- 
10(g). 

III ii reseli 1 OpilIloll. I lii' Arizona Attorney General stated 
liii "b,'eause the only limitations 111)011 the powers of Cliii. 

11111! Itolsain within the State of Arizona are (1) that it be 
exercised for pith! ic use, and (2) that colupc-lls.at ion be made 
for faking or damaging, it must follow that there is no 
InvIte right of ownership within the State of Arizona whichi 
5 list Cu! ject to condeninat ion. This vouahil it.cliide aceess 
rights 10 wI.:i I .'v'r degree involved." Opinion No.57-5, 1036. 

See Table 4 for the designated agency of each State. 
° In addition to ant hoi'izi ig the I )eparl ,nc'nt of l'ubhic 

Works and the eit' and count 	till hi. ri I es ( wit It the ap- 
proval of the Department of Public Works it their action 
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Table 4. Govcrnniental Units Authorized to Establish Expressways 

ALABAMA 	. State Highway Director. 
ARIZONA 	........ No authorizing provision. 
ARKANSAS 	. ...... Highway authorities of State, 

• counties, 	cities, 	towns 	and 
villages. 

CALIFORNIA 	....... Department of Public Works, 
legislative body of any city or 
county. 

COLORADO 	......... State 	Highway 	Commission 
with 	the 	approval 	of 	the 
Governor. 

CONNECTICUT State Highway Commissioner 
with the advice and consent 
of the governor and attorney 
general; 	on direction of the 
General Assembly. 

DEr..AwARF 	....... State Highway Department. 
FLORIDA 	......... Highway authorities of State, 

counties, 	cities, 	towns 	and 
villages. 

GEoRGIA 	......... State, 	county 	or 	municipal 
highway authorities. 

IDAHO 	.......... Idaho Board of Highway Di- 
rectors; 	Board 	of 	County 
Commissioners. 

ILLINOIS 	........ Department of Public Works 
& Buildings, 	county boards, 
corporate authorities of any 
city, 	village 	or 	incorporated 
town. 

INDIANA 	........ Highway authorities of State, 
counties, cities and towns. 

IowA 	........... Highway 	authorities 	of 	the 
State, 	counties, 	cities 	and 
towns. 

KANSAS 	......... State, county or city highway 
authorities. 

KENTUCKY 	...... Highway authorities of State, 
counties, 	cities, 	towns 	and 
villages. 

LOUISIANA 	...... Highway authorities of 	the 
State, 	parishes 	and 	munici- 
palities. 

MAINE 	.......... Governor and Council with 
special 	authorization 	of the 
legislature. 	State 	Highway 
Commission (on own initia- 
tive). 

MARYLAND 	...... State Roads Commission. 
MASSACHUSETTS State Highway Department. 
MICHIGAN State Highway Commissioners. 

Board of County Road Com- 
missioners and cities and vil- 
lages. 

MINNESOTA No legislation. 
MISSISSIPPI Highway authorities 	of 	the 

State, counties, cities, towns, 
and villages. 

MISSOURI 	....... No legislation. 
MONTANA 	....... ommission; State Highway Commission,- 

highway highway authorities of State, 
counties, 	incorporated 	cities 
and towns. 

NEBRASKA 	....... Department of Roads & Irri- 
gation with advice of State 

Highway Commission and 
consent of Governor. 

NEVADA ......... State Department of High-
ways. 

Niw HAMPSHIRE. State Highway Commissioner. 
NEW JERSEY..... State Highway Commissioner 

and State legislature. 
NEW MExIco.... No authorizing provision. 
NEW YORK...... Superintendent of Public 

Works. 
NORTH CAROLINA. No legislation. 
NORTH DAKOTA.. Highway authorities of State, 

counties and municipalities. 
Orno ........... Director of Highways, County 

Commissioner and municipal 
authorities. 

OKLAHOMA 
	

State Highway Commission, 
counties I and cities.2  

OnoxioN ......... State Highway Commission. 
County court or board of 
county commissioners of any 
county over 125,000 and not 
over 300,000r. 

PENNSYLVANIA 
	Secretary of Highways with 

approval of Governor and 
authorities of any political 
subdivision. 

RHODE ISLAND... Director of Public Works and 
the division of roads and 
bridges. City of Providence 
(City Council). 

SOUTH CAROLINA. State Highway Department. 
SOUTH DAKOTA... Highway authorities of State, 

counties, cities, towns and 
villages. 

TENNESSEE 
	Highway authorities of State, 

counties, cities and towns. 
TEXAS .......... State Highway Commission 

or governing body of any in-
corporated city or town. 

UTAH ........... Highway authorities of State, 
counties, cities and towns. 

VERMONT ....... State Highway Board with 
approval of the Governor. 

VIRGINIA ........ State Highway Commission, 
cities and towns. 

WASHINGTON 
	Highway authorities of State, 

counties, incorporated cities 
and towns. 

WEST VIRGINIA... State ROad Commissioner. 
WISCONSIN ..... State Highway Commission. 

County Expressway Commis-
sion in counties of 500,000 or 
more population. 

WYOMING 
	

Highway authorities of State, 
counties, cities, towns and vil-
lages. 

Provisions authorizing use of special assessments—coui,-
ties of 44,900 or more population in which is located a city 
over 28,000 and to all cities over 28,000. 

Act applies to cities of 5,000 or more (except provisions 
authorizing use of special assessments). 

Authority of county limited to highways constructed upon 
rights-of-way no portion of the width of which was right-of-
way of a public way prior to May 12, 1951. the effective 
date of the act. 
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Georgia, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Michigan, Missis-
sippi, Montana, North Dakota, Ohio, Penn-
sylvania,' South Dakota, Utah, Washing-
ton, and Wyoming. In Idaho the authority 
extends to the State and counties; in Texas 
and Virginia to the State, cities and towns. 
In Oklahoma, 2  Oregon, 3  Rhode Island ' 
and Wisconsin 75  the authority vests in the 
State administrative agency and particular 
political subdivisions. In Alabama, Colo-
rado, Connecticut, Delaware, 6  Maine, 
Maryland, Massachusetts, Nebraska, Ne-
vada, New Hampshire,77  New Jersey, New 
York, South Carolina, Vermont, and West 
Virginia, only the State administrative 
agency is authorized to construct or desig-
nate highways as expressways. 

In several States, provision is made for 
executive or legislative approval of the ad-
ministrative agency's action: Colorado, 
Connecticut,78  Maine,79  Nebraska, New 

affects a State highway, to establish freeways), the State 
Highway Engineer is authorized to construct local service 
roads along any State highway where there is particular 
danger of collisions due to entrances. This, in effect, seems 
to authorize the engineer to create limited-access facilities 
by substituting service roads for direct access. Deering's 
California Codes, General Laws, Act 8202, Sees. 1, 3 ; Streets 
& Highways Code, Sees. 100.1, 148, 941.1 to 941.3. 

"The Secretary of Highways with the approval of the 
Governor, or the authorities of any political subdivision are 
authorized. Purdon's Pennsylvania Statutes, Tit. 30. Sec. 
2391.2. 

"The act applies to cities of 5,000 or more except the 
provisions relating to special assessments. The provisions flu. 
thorizing use of special assessments apply to counties of 
44,900 or more population in which there is located a city 
of over 28,000 and to cities of over 28,000, as well as to the 
State Highway Commission. Oklahoma Statutes Annotated, 
Title 69, Sec. 11.2. 

"In addition to authorizing the State Highway Com-
mission, the County Court or Board of County Commitsioners 
of any county over 125,000 and not over 300,000 may pre-
scribe and define the leation, width andnature of the right 
of access. Oregon Revised Statutes, Title 31, Sec. 374.425. 

' T1,e director of public works and the division of roads 
and bridges are authorized to construct or designate limited-
access highways. General Laws of Rhode Island, Ch. 75, 
Sec. 2. Also, the Providence City Council is authorized to 
acquire land for limited-access highways and extinguish 
easements of access, air, light and view. Rhode Island Laws 
1949, Ch. 2239. 

"The State Highway Commission and the County Express-
way Commission in counties of 500,000 or more. Wisconsin 
Statutes, Sees. 84.25(1), 59.965(2) ; Wis. Laws 1955, Ch. 
270, Sec. 1; Ch. 296, Sec. 2. 

" The authority applies only in New Castle County, and 
for the westerly approach or approaches to the Delaware 
Memorial Bridge. Delaware Code Annotated, Title 17, Sees. 
135, 171 to 180. 

77 The Governor, with the advice of the council, may de-
termine, upon hearing, whether there is occasion for the 
laying out or alteration of a limited-access facility, includ. 
ing service roads iii a location proposed by the highway corn. 
missioner; and if so, shall appoint a commission of 3 persons 
to acquire the land and lay out the facility. New Hampshire 
Revised Statutes Annotated, Sec. 236.2. 

78 With the advice and consent of the governor and at. 
torney general in the case of laying out or constructing a 
trunk line highway so as to allow access only at highway 
intersections or at designated points. General Statutes of 
Connecticut, Sec. 2239; on the direction of the general as-
sembly in the case of laying out and constructing a trunk 
line highway as a parkway or freeway. Sec. 2257(a). 

70 The State Highway Commission may act on its own 
initiative (Revised Statutes of Maine, Ch. 23. Sec. 7), and 
the governor and council, with special authorization of the 

Jersey,50  Pennsylvania ' and Vermont. The 
requirement of legislative or executive ap-
proval may be considered by some as in-
surance against arbitrary administrative 
action. However, either (and especially the 
need to go back to the legislature for indi-
vidual approvals) could result in the delay 
of much needed expressway construction. 

The map on page 67 indicates the govern-
mental units which are specifically author-
ized by statute to construct or designate 
expressways. 

General Extent and Limitation of Authority 

The above discussion deals with the units 
of government and administrative agencies 
which have been granted the authority to 
create expressways. The problem dealt with 
in this subsection is how much authority has 
been granted to the various governmental 
units. In determining the general extent 
and limitations of authority contained in 
expressway legislation today, the following 
questions are raised: 

What standard has the legislature pro-
vided for the administrative agency or local gov-
erning body to follow? To phrase the question 
another way, what must occur or what conditions 
must be satisfied before the authorities can create 
an expressway? 

May the authorities enter into agreements 
and otherwise cooperate with each other and the 
Federal government concerning the construction 
or designation of expressways? 

Must the State authorities obtain the con-
sent of the local governing body before they may 
create an expressway within such local jurisdic-
tions? 

The Standard of Exercising Authority. 
There is little doubt but that the State Leg-
islatures may delegate the authority to es-
tablish expressways to an administrative 
agency of government. This issue was raised 
in Holloway v. Purcell,82  a 1950 judicial 
decision in California. The California Su- 

legislature, may direct the highway commission to lay out 
and construct any State highway as a parkway or a freeway. 
Ch. 23. Sec. 98. 

80 The State Highway Commission recommends and the 
legislature subsequently designates highways as freeways or 
parkways. New Jersey Statutes Annotated, 27: 7A-2. The 
1956 New Jersey Legislature passed a bill permitting the 
State highway commission to designate as freeways, certain 
highway routes approved by the Bureau of Public Roads as 
part of the National System of Interstate Highways. S. 826. 

81 The Secretary of Highways, with the approval of the 
Governor, and the authorities of any political subdivision are 
authorized. Psirdon's Pennsylvania Statutes Annotated, Title 
36, Sec. 2391.2. 

8235 Cal.2d 220, 217 P.2d 665 (1950). 
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preme Court rejected the plaintiff's conten-
tion that the construction of limited-access 
highways was in excess of the highway com- 
mission's authority since they were not con-
templated at the time the constitution was 
written. The California Constitution states 
that "The Legislature shall have power to 
establish a system of State highways 
and to pass all laws necessary and proper to 
construct and maintain the same." 83 The 
court said that if the plaintiff's theory were 
adopted, it would soon make public roads 
inadequate for traffic.84  

A general rule of administrative law is 
that in delegating authority to an adminis-
trative agency, a sufficient standard for the 
exercise of the authority must be spelled 
out by the legislature. Otherwise, the act 
may be held to be an unconstitutional dele-
gation of arbitrary power.85  

In the States which delegate the authority 
to construct or designate expressways to an 
administrative agency, what standard of 
exercising authority have the legislatures 
provided? California," Idaho, Michigan, 
Oklahoma and Texas in addition to Arizona 
and New Mexico,87  have no special provi-
sions in their expressway statutes setting 
out the standard of exercise of authority by 
their highway department. Is such a special 
provision needed? Perhaps the standard set 
out in the general highway law, not explored 
in this study, is sufficient to cover all exer-
cise of authority by the administrative 
agencies or political subdivisions involved, 

81  California Constitution, Art. IV, See. 36. 
' For a more extended brief of this case see Appendix C, 

page 99. 
' See, A.L.A. Schecter Poultry Corporation v. United 

States, 295 U.S. 495, 79 L. Nd. 1570, 55 Sup. Ct. 837, 97 
A.L.R. 947 (1935). 

5 In California, there is no specific provision set out for 
the designation or construction of a limited-access highway, 
but there is a standard set out for the State Highu'ay Engi-
neer in exercising his authority to construct local service 
roads along any State highway—he may do so "where there 
is particular danger to the traveling public of collision due 
to vehicles entering the highway." Streets & Highway Code, 
See. 145. 

In a 1950 California case, the court held that the freeway 
law, ( 100.1 et seq.) was not an unconstitutional delega-
tion of legislative authority to the department of highways, 
because it gave them authority to construction freeways on 
"s,ich tern,s and conditions as in its opinion will best sub-
serve public interest." This, said the court, was an adequate 
standard to guide the commission. Holloway v. Purcell, 35 
Cal.2d 220, 217 P.2d 665 (1950). These words are not in 
the section which authorizes construction (§ 100.1), however, 
but in § 100.3, which refers to the prohibition of intersect-
ing streets without the consent of the commission. It pro-
vides that "consent shall be withheld or given on such terms 
or conditions as in its opinion will best subserve the public 
interest." 

57 These two States have no specific authorizing provision. 
See ,liscsssioti hegis,iing page 29. 

including that involved in the establishment 
of expressways.88  

The standards of the States which have 
stipulated special standards for the exercise 
of authority vary in their degree of detail. 
In Maine, Nevada, Ohio, Rhode Island, and 
Virginia the highway authorities may con-
struct or designate controlled-access facili-
ties in the same manner as they now are or 
may be authorized to lay out, plan or desig-
nate the regular highways of the State. 
Thus, the general highway law is specifically 
referred to. 

In an Ohio case interpreting the Ohio law, 
this standard was held to be sufficient.89  The 
Ohio court pointed out that the authority to 
establish a limited-access highway is not an 
isolated authorization, but a part of the gen-
eral highway law. The limited-access act 
stated that the director of highways shall 
also have such power "as he now or here-
after may possess relative to highways."5° 
This section in the limited-access statute 
refers to the general highway law. The 
court said that if the limited-access section 
is unconstitutional for indefiniteness of 
standard, the whole highway law also would 
be unconstitutional.°' 

The statutes of Connecticut, Massachu-
setts, and Mississippi authorize the highway 
departments to provide controlled-access 
facilities when in their opinion it is in the 
interest of public convenience, safety and 
necessity or "when and where necessary."92  

ss For example, Nebraska has recently revised its highway 
law and a detailed standard is set out for the administrative 
agency which applies to all highways. Nebraska Laws 1955, 
Ch. 148 (NB. 187), § 9(2). 

89  Neuweiler V. Kauer, Ohio, 107 N.E.2d 779 (1951). 
See also. Rothwell v. Linzell, 163 Ohio St. 517, 127 N.E.2C1 
524 (1955). 

00  Page's Ohio General Code, § 1178-21. 
91  The court also cited an earlier case, Male s,. J. L. Curl is 

Carlape Co., 132 Ohio St. 261, 7 N.E.2d 220, which held 
that although the general rule is that if no standard is given 
to guide the administrative agency, it is an unconstitutional 
delegation of legislative power; but if the discretion to be 
exercised by the administrative agency relates to a pslice 
regulation for the protection of the public health, safety 
and welfare and it is impossible or impractical to provide 
such standards, legislation conferring such discretion may 
be valid, without such restrictions and li,,,itations. 

In Connecticut the highway commissioner, with the ad-
vice and consent of the Governor and Attorney Ceneral, may 
lay out, designate and construct any trunk line highway so 
as to allow access only at highway intersections or at desig-
nated poi,ts "when in their opinion such limitatio,s of ac-
cess would be in the interest of public convenience, ssfety 
and necessity." Gene,al Statutes of Connecticut. § 2239. 
The commissioner, on the direction of the general assembly, 
may lay out, designate, or construct any trunk line high-
way as a parkway or freeway. In such case, the commis-
sioner, prior to construction, shall submit to the general as-
sembly informatios concerning the approximate cost of the 
facility and the defisite route with official map showing 
towns through which it shall pass. The commissioner shall 
not alter the route except by advice and approval of the 
governor and attorney general and the clessges shall not be 
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The most common standard of exercise of tions of the present or future will justify 
authority provided by the legislatures is to such special facilities. This is the provision 
the t'ufect that the nut horil ies may act when in the model code and adopted in Alahania, 
they are of the opinion that traffic condi- Arkansas, Delaware,93  Florida, Georgia, In- 

__________________________- diana.t 4  Iowa, Kansas Kentucky, Lttujsj-ijiprov-d until pulitic liarings at wtiteti the towns atleetril  
and their resident may be heard. § 9257, 

In 	Massactiusel ts tlii'lep:irtnient nay act when it 'he- 	Ant tvritv applies on lv to New Castle Cou3itv. I li'lawiire 

	

terni lies that 1111)10 iicc-iits' and i,iii "eli i'iice r'quire (s) 	('isle A ,inoiated Title 17. s:cs 171 to ISO. 
a 	I sited aCCeSS way.'' A inotated I_aim of Massachu- 	m A 1955 aniendrne,it to 	309107 ( Iturns' hid lana Stat- 

setts. (Ii. 61, § SC. 	 Utes Annotated) provides: 	'W lienever the state hi ighiwar 

	

In SI tssissippi, tIc' State I igtiway contiti ission may provi Ii' 	ci,ininissjoti constructs a tv-pass highway aroii,i,h am Cit 

	

a limited iccess tacitly ''tvtiin unit wtirre itr-erneih necis- 	or town, the conli,055io,i shalt be reituiri'it Is d.stgnate and 

	

nary." Slls.iusip1ri ('rile Ajitrotatrit, 9138(1). Mississippi 	istal,lishi such tiy-pass tiighisiivs ag limited access hdgti- 
tie Mill .\ct pnoision. 	 was," luidiana Laws 1155, ('Ii. 197. 
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ana, Mississippi, Montana,°° North Dakota, 
South Carolina, South Dakota, Tennessee, 
Utah, Vermont, Washington, West Vir-
ginia,86  and Wyoming. The model code re-
ferred to in this report is the Model Con-
trolled-Access Highway Law which was 
compiled in 1943. This model has greatly 
influenced State expressway legislation since 
that time.97  See Appendix B, page 76. 

Colorado, Illinois, Pennsylvania and Wis-
consin also specify traffic needs as a criterion 
for action.98  The constitutionality of the 
Illinois Freeways Act was challenged in 
Department of Public Works and Buildings 
v. Lanter.911  The claim was that the free-
ways act is unconstitutional because the 
provisions relating to acquisition of the 
easements of access, air, light and view are 
incomplete, vague, and indefinite and there-
fore constitute an unlawful delegation of 
arbitrary powers to the highway depart-
ment. It was also claimed that the provi-
sions giving the department power to desig-
nate points of ingress and egress are in effect 
giving them power to zone, without limita-
tion, land abutting the highway, designat-
ing the access points at their own fancy. 
The court disagreed and said it did not read 
the act so broadly. It discussed the purpose 
of this type of highway and pointed out 
that the legislature delegated only that 
measure of authority necessary to carry out 

°' In addition, the Montana statute provides as to Inter-
state highways: "No part or portion of an interstate high-
way shall be designated as a controlled highway unless the 
state highway commission shall by a resolution . . . find 

that traffic congestion will result from unrestricted ac-
cess ..." or that other conditions render it unsafe to per-
mit unrestricted access. The resolution must contain a state-
ment of the reasons for its adoption and a description of 
the highway designated as a controlled access highway. Re-
vised Code of Montana, § 32-2008. 

The statute stipulates that the commissioner may con-
strsict controlled access facilities "wherever present or tea-
sonably anticipated future traffic conditions render such spe-
cial facilities necessary." (Emphasis added) West Virginia 
Code, 1055, § 1474(22). 

° "Model Controlled-Access Highway Law," in Public 
Control of Highway Access and Roadside Development, David 
H. Levin, Public Roads Administration, Federal Works 

Ag05 
ency, Washington, D. 0., 1947. 

In Colorado the standard is: Wherever by reason of the 
volume and speed of traffic, there is particular danger to the 
safety of the traveling public by collisions between vehicles 
proceeding in the opposite direction and between vehicles at 
intersections. Colorado Revised Statutes, Sec. 120-6-1. In 
Illinois the standard is: When the safety and convenience 
of highway traffic will be promoted and the public fnterest 
subserved thereby. Illinois Annotated Statutes, Ch. 121, Sec. 
335. In Pennsylvania, the standards is: Whenever the es-
tablishment of llmited-access highways will facilitate the 
movement of traffic. Purdon's Pennsylvania Statutes Anno-
tated, Title 36, Sec. 2391.2(b). In Wisconsin: The commis-
sion may act on finding that the development of the pro-
posed highway as a route of the interstate system is in the 
promotion of the public and social welfare of the State and 
for the benefit of public travel. Wisconsin Laws 1955, 
Ch. 296 (See- 84.29(2)). 

413 III. 581, 110 N.E.2d 179 (1953). 

the purposes of the act. The court stated 
that although the act is in general terms, it 
is as specific as could be expected under the 
circumstances. 

Several States have set out a more specific 
standard for their highway departments 
based on the volume of traffic. The Georgia 
statute stipulates that a traffic volume suf-
ficient to require a minimum of a four-lane 
highway at the present time or an estimate 
that such will be required within 20 years, 
is necessary.'°° The statutes of Maryland 
and Wisconsin require a stipulated traffic 
volume per day.101  

In Maryland the location of the facilities 
is limited by statute.102  Only rural portions 
of the State trunk system in Wisconsin may 
be made controlled-access highways 103  with 
the exception of expressways in Milwaukee 
County 104  and on routes of the Interstate 
system.'°° In Oregon, an existing highway 
with less than 10 commercial businesses 
abutting thereon catering to the motoring 
public in any one mile may be converted 
into a throughway.10° In New York high-
way projects located on the "strategic net-
work of highways" and thruways on a new 
location may be designated as controlled-
access highways.107  

Washington and Wisconsin have provi-
sions for public hearings in establishing the 
necessity for the controlled-access f a-
cility.'°8  In New Hampshire, the governor 
with advice of the Council, may determine 
upon hearing "whether there is occasion" 

100 Georgia Laws 1955, Act 333 (RB. 305), § 3. 
101 Maryland: No expressway shall be constructed to serve 

a traffic volume of less than an average of 5,000 vehicles per 
day and no controlled access arterial highway shall be con-
structed to serve a traffic volume of less than an average of 
3,000 per day, such traffic volume to have been determined 
over a period of one year prior to initiation of the project. 
Annotated Code of Maryland, Art. SOB, § 154. The Mary-
land Supreme Court has held that the statute does not mean 
that the traffic volume must be that great at the time the 
expressway construction is begun. The commission must 
estimate future traffic. State Roads Commission v. Franklin, 
201 Md. 549, 95 AId 99 (1958). In Wisconsin, there must 
be an average traffic potential in excess of 2.000 vehicles 
per 24 hour day. Wisconsin Statutes, § 84.25(1). 

°a The legislature of Maryland has provided that the 
project shall be contimfous and shall have each of its termini 
(a) at or within city or town limits, which city or town is 
recognized by the commission as a principal traffic generating 
center, or (b) at a connection in this state or at the state 
boundary with a route recognized by the commission as a 
principal traffic distribution, collection or dispersal artery. 
Annotated Code of Maryland, Art. SOB, § 154. 

103 Wisconsin Laws 1955, Ch. 270 (884.25(1)). 
104  Wisconsin Statutes, § 59.965. 
105 Wisconsin Laws 1955, Ch. 296 (0 84.29). 
100 Oregon Revised Statutes, Title 31, § 374.015(2). 
o' McKinney's Consolidated Laws, Highways, §8 3(2), 

29(1), 346. 
105 Revised Code of Washington, §0 47.52.072 through 

47.52.075; Wisconsin Laws 1955, Ch. 270 (0 84.25(1)). 
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for laying out or alteration of a limited-ac-
cess facility in a location proposed by the 
highway commission. If so, the Governor 
shall appoint a commission of 3 persons who 
may purchase land or other property and 
lay out the facility.106  In New Jersey, the 
State highway commissioner recommends, 
and the legislature subsequently designates, 
the State highway or portion thereof which 
it is desired to establish as a freeway or 
parkway."° 

Intergovernmental Agreements. Must the 
various State and local highway authori-
ties act separately or may they cooperate 
with each other in the provision of express-
ways? If the various governmental units are 
permitted to cooperate with each other, the 
establishment of expressways may be 
greatly facilitated. 

A majority of the expressway statutes 
authorize the highway departments to co-
operate and enter into agreements with each 
other, with the Federal Government, and 
with Federal, State, and local agencies and 
other States with respect to the construc-
tion, maintenance, regulation, establish-
ment, alteration and vacation of express-
ways." 

In several other States, the authority to 
enter into agreements is apparently limited 
to certain phases of expressway construc-
tion. For example, in Montana there is no 
provision as to the designation or construc-
tion of the limited-access facility. However, 
the authorities alone or in cooperation with 
each other may acquire private or public 
property rights.'12  Colorado, also, has a 
provision authorizing cooperation in acquir-
ing land.113  The statutes of California, 
Colorado and Illinois authorize agreements 
for the elimination of intersections."4  Penn- 

'® New Hampshire Revised Statutes Annotated. § 236.2. 
110  New Jersey Statutes Annotated, § 27 :7A-2. 
SU Alabama, Arkansas, Delaware. Florida, Idaho, Indiana, 

Iowa, Kansas, Kentucky, Louisiana, Michigan, Mitsissippi, 
Nebraska, North Dakota, Oklahoma, Oregon. South Dakota, 
Tennessee, Utah, Washington, West Virginia, Wisconsin, and 
Wyoming. In addition, Georgia and Vermont have provi-
sions stating that the highway authorities may act alone 
or in cooperation with each other. See Appendix B for 
statutory citations. 

Revised Code of Montana, § 32-2006. 
',,Colorado Laws 1955, Ch. 240. 
US In California and Illinois the department of public 

works (and the county boards in Illinois) may enter teto 
agreements with the local authorities to close its streets or 
make underpasses or overpasses or connections with freeways. 
California. Streets & Highways Code. § 100.2 ; Illinois Laws 
of 1955, H.B. 1107. In Colorado the chief engineer, with 
the approval of the Governor, is authorized to enter into 
agreements with the cities or towns having jurisdictions over 
the streets, or with the county in the case of county high- 

sylvania has a provision authorizing any 
political subdivision to make contributions 
to the department of highways for sharing 
the cost of limited-access highways or local 
service highways or toward the maintenance 
of limited-access highways. 

The following States have no specific 
provision in their expressway laws for co-
operation: Arizona, Connecticut, Maine, 
Maryland, Massachusetts, Nevada, New 
Hampshire, New Jersey, New Mexico, New 
York, Ohio, Rhode Island, Texas, and Vir-
ginia. This does not necessarily mean that 
they cannot enter into cooperative arrange-
ments since there may be statutory au-
thority in their general highway law to 
that effect. 

Table 6 indicates the States having the 
provision that the highway authorities "may 
act alone or in cooperation with each other" 
and the States having provisions specifically 
permitting the authorities to enter into 
agreements with each other. 

Requirement of Consent of Local Govern-
ments. May the State highway departments 
establish a portion of a county road or city 
street as an expressway, or must the local 
authorities give their consent first? 

An expressway may make drastic changes 
in traffic and land use patterns in cities and 
villages, thereby substantially affecting the 
life of the inhabitants. In order to preserve 
the interests of a municipality in its local 
streets, twenty-four States have subjected 
the action of the State highway administra-
tive agency to the consent of the local gov-
erning authority having jurisdiction over 
the public highway in question. The stat-
utes of the following States contain a gen-
eral provision subjecting the authority of 
the highway departments to such local con-
sent as may be provided by law: Arkansas, 
Delaware, Florida," Georgia, Indiana, 
Iowa, Kentucky, Louisiana,116  Maine,"7  

ways, to close the same or construct underpasses or over-
passes or connections with the freeway. Colorado Revised 
Statutes. § 120-6-3. 

Florida also has a provision that if the jurisdiction or 
control of either the State Road Department or the Board of 
County Commissioners of any county over any public highway 
is jointly affected by the exercise of such authority, their 
joint action or agreement shall be necessary. Laws 1955, 
Ch. 29965, Sec. 11.1(2). 

110 Notice of intent to establish such facility within munici-
palities or within 5 miles thereof shall be delivered to the 
executive offices of such municipality with the plans 30 days 
prior to the construction. If the municipality objects, con-
struction shall not begin until after a public hearing by the 
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Table 5. Standards for Exercise of Authority in Expressway Legislation 

No Special 
Standard General 

Relating to Standard— 
Designation Specific Relating to Specific Traffic 

of Expressway Reference to Public Mention Volume Restrictions 
in Expressway General Convenience of Traffic Requirements as to 

State Statute Highway Law and Necessity Nccds Specified Location 

Alabama X 
Arizona NO AUTHORIZING PROVIS ON 
Arkansas X 
California X 
Colorado X 
Connecticut x 
Delaware X 
Florida X 
Georgia X X 
Idaho X 
Illinois X 
Indiana X 
Iowa 	 S X 
Kansas X 
Kentucky X 
Louisiana X 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 

TOTAL S 	 8 

x 

x 
NO LEGISLATION 

I 	X 	I 	X 	L 
NO LEGISLATION 

NO AUTHORIZING PROVISION 

NO LEGISLATION 
x 

x 

x 
x 

x 
x 
x 
x.. 
x 

x 
x 
x 
x 

5 	 3 	 24 

x 	x 

x 

x 	x 
x 

3 
	

5 
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Table 6. Provisions Relating to Intergovernmental Relations in Expressway Statutes 

State 

May Act Alone 
Or in Cooperation 
With Each Other 

Specific Authorization 
to Enter Into 
Agreements 

Exercise of Authority 
Is Subject to 

Local Consent No Provision 

Alabama X ~_X 	 - - 

Arizona NO AUTHORIZING PROVISION 
Arkansas X X 	 X - 

California - X' 	 X - 

Colorado-. - X' 	 •- - 

Connecticut - - 	 - x 
Delaware X X 	 X - 

Florida X X 	 X - 

Georgia X - 	 X - 

Idaho - - 	 . 	 - X 
Illinois - - 	 - X 
Indiana X X 	 X - 

Iowa X X 	 X - 

Kansas X X 	 - - 

Kentucky X X 	 X - 

Louisiana X X 	 X - 

Maine - - 	 X - 

Maryland - - 	 - X 
Massachusetts - - 	 - X 
Michigan X - 	 X - 

Minnesota NO LEGISLATION 
Mississippi X I 	X 	I 	X - 

Missouri NO LEGISLATION 
Montana X2 - 	 X - 

Nebraska X3 - 	 - - 

Nevada - S - 	 X - 

New Hampshire - - 	 - x 
New Jersey - - 	 - X 
New Mexico NO AUTHORIZING PROVISION 
New York - I 	- 	 X - 

North Carolina NO LEGISLATION 
North Dakota X X 	 X - 

Ohio - - 	 - X 
Oklahoma X X 	 - - 

Oregon X X 	 X - 

Pennsylvania - - 	 x - 

Rhode Island - - 	 - x 
South Carolina - - 	 - x 
South Dakota X X 	 X - 

Tennessee X X 	 X - 

Texas - - 	 - X 
Utah X X 	 X - 

Vermont X - 	 X - 

Virginia - - X 
Washington X X 	 X  
West Virginia - X 	 - - 

Wisconsin - X 	 - - 

Wyoming X X 	 X - 

TOTAL 	I 	23 	1 	22 	I 	24 	I 	12 

May enter into agreements with cities for closing streets or constructing overpasses or underpasses. 
2 in acquiring property. 

Authorization in general highway law. 
Section 9.1081 et seq. provides that any two or more counties may contract for the ptirpose of planning 

a system of inter-county highways, super-highways and limited-access highways. 
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Michigan, Mississippi, Montana, Nevada, 
New York,118  North Dakota, Oregon,"° 
Pennsylvania, South Dakota, Tennessee, 
Utah, Vermont, Washington,12° and Wyom-
ing.'2' 

Although the statute of California does 
not specifically provide that the authority 
to construct limited-access highways or 
designate such highways is subject to local 
consent, it provides that no city street or 
county highway shall be closed, either di-
rectly or indirectly, by the construction of 
a freeway except pursuant to agreement 
with the city council or board of super-
visors." 

The general highway law of Idaho (the 
limited-access sections are incorporated) 
provides that there shall be notice and 
hearing before closing or relocating roads 
serving a city or village to determine 
whether such action would be of greater 
benefit to the state than economic loss or 
damage to the city or village. (Idaho Code, 
§ 40-121.) 

The Connecticut statute contains no gen-
eral provision, but provides that if any 
changes are made in the plans, the au-
thorities shall not alter the route except by 
advice and approval of the Governor and 
Attorney General and after public hearings 

Board of Highways. Louisiana Laws 1955, Act. No. 129, 
(HIS. 308) Sec. 804. 

17 This provision of the statute shall not apply to highways 
other than those in the State highway system as designated 
by the commission nor to those in the compact or built up 
areas of any city or town (as defined in Sec. 113 of Ch. 22) 
except with the approval of the municipal officers of the city 
or town wherein such compact or built up area is situated. 
Revised Statutes of Maine, Oh. 23, Sec. 11. 

115 Projects located on the "strategic network of highways" 
may be designated as controlled access highways by the 
superintendent of public works upon resolution of the county 
board of supervisors, except for highways to be projected as 
through trunk routes and principalFy on new location. Mc. 
Kinney's Consolidated Laws, Highways, Sec. 29. 

'° With the approval of municipal authorities, throughways 
may extend to and inclUde city streets. County roads inter-
sectiiig a throughway may be closed if consent of appropriate 
county court is first obtained. The State highway commission 
submits the throughway plans to the city and towns involved 
and they must designate access points within 60 days; if they 
don't, the State highway commission may designate them. 
Oregon Revised Statutes, Title 31, Sees. 374.060 through 
374.075. 

120 An opinion of the Washington Attorney General states 
that consent of the county is required only if the county 
road is included as part of the controlled-access fscility. 
Opinion # 51-53-409 (1952). 

121 In addition to the general consent provision mentioned 
above, the Michigan statute provides that intersections may 
be limited, but only with the consent of the county, city or 
village involved. Michigan Statutes Annotated. § 9.1094(5). 
§ 9.1094(6.1) provides that whenever the authorities 
shall agree to acquire, construct or improve any limited 
access highway . . . the state highway commissioner shall 
procure plans and specifications for such project and an esti-
mate of the cost thereof. The board of county road com-
missioners and the board of supervisors of the county and 
the legislative body of such city or village shall, by resolu. 
Lion, approve such plans, specifications and estimate of cost." 

" Streets and Highways Code, Sec. 100.2. 

are held at which the towns affected and 
their residents may be heard. (General Stat-
utes of Connecticut, § 2257.) 

In addition to showing which States pro-
vide for intergovernmental agreements, 
Table 6 on page 37 indicates in which States 
the exercise of the expressway authority is 
subject to local consent. 

Provisions Relating to the Construction of 
Expressway Projects 

The preceding sections have dealt with 
the delegation of authority to create ex-
pressways; and the extent of and limitations 
placed upon the highway departments' ac-
tions. This section is concerned with the 
problems which arise in connection with the 
construction or establishment of express-
ways. These problems, in the order dis-
cussed, are as follows: 

May an existing highway of conventional 
design be converted into an expressway? 

What provision is made for eliminating in-
tersections at grade? 

What provision is made for frontage or 
service roads? 

What direction has the legislature given 
the highway authorities pertaining to design? 

What special provisions relating to the 
acquisition of property or interests in property 
are provided? 

Designation of Both Old and New Roads 
as Expressways. May an existing highway 
be converted to an expressway or is the au-
thority to establish expressways limited to 
new facilities only? If the authority to 
create an expressway is limited to the con-
struction of an expressway on new location 
only, an entirely new right-of-way would 
have to be acquired for each expressway. 
Naturally, it is sometimes more practical 
to convert an existing road or a portion 
thereof into an expressway, and sometimes 
this is the only feasible course from an en-
gineering point of view. The model code 
provides that highway authorities "may 
designate and establish controlled-access 
highways as new and additional facilities 
or may designate and establish an existing 
street or highway as included within a con-
trolled access facility." 123 

121 A Model for a Controlled-Access Highway Law, Public 
Control of Highway Access and Roadside Development, Pub-
lic Roads Administration, Federal Works Agency. 1947, Wash-
itigton, D. C. See Appendix B, page 76. 
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A 	cout it ii iwal pros ision sanctioned this eapress war highway on U.S. 10 in St. louis, Missouri. 

The following States have specific pi'o-
visions authorizing the ecmstruction and 
designation of both existing and new high-
ways as expre sways: Arkansas, California, 
Delaware'2 ' Florida, Georgia, Illinois, In-
diana, Iowa, haiistis, Kentucky. Louisiana. 
\lainc. i'4IiSSisSii)l)i, Nebraska, New Ilamp-

shire, New .Jersey, North Dakota, Ohio, 
Okial oma, Oregon,' Pennsylvai in, RI tode 
Island, South Carolina, South Dakota, 'l'eti-
nessee, Texas, Utah, Vermont, Virginia, 
Washington,'25  WTest Virginia, Wisconsin 
and Wyoming. 

The remaining States do not have specific 
provisions dealing with this matter. I-Tow-
ever, in some of these States, the authority 
scents to be assumed in other sei' ions of 
their expressway statutes. 

For example, the Alabama statute ap-
plies only to highways included in the Na-
tional System of Interstate and Defense 
Highways, and "interstate highway" is de-
find to mean any highway now ?nclli(icd or 
hereafter included as a part of the National 

sci Project is for approaches to the Delaware Bridge and 
coot rolled 80,-ens facilities in New Castle County. Delaware 
Code Annotated, Ti,. 17. Sec. 182(b), and 176. 
' A,, existing highway with less than ten co,nn,erciat 

bus iriewes thereon cateriiig to the motoring public in an' 
one ml le may he desig,iat i,l. as or converted into it through. 
was. Oregon Revised Statutes, TB. 81, 5cc. 374.015 (2). 

However, rights of ac-eess n,av be acquired by eondvm,iat ion 
or purchase tim,,, s,,eh port ions of highway and. thereby, 
be eo,,verted into an access-controlled highway by authority 
of Sect. 360.320(2) and 366.340.) 

''° Opport'in itv for site and is-a ring for ,ibatt ing owners 
is rei ii iroil before an existing highway (!;in be establ stied as 
a lii,iitih seem_s fai-ilitv. P,jh,hic co,ive,iienee unit necessity 
iiiiist be establ ish,ed. 	11,-s mcii Coile ,,f Wash i ,igton, Sec. 
17.52.072. 

System of Interstategliways.127  The 
Colorado, Connecticut, and Nevada statutes 
provide for the extinguishment of access 
when an existing highway is designated as 
an expressway.'"' The Maryland statute 
provides that an expressway or controlled-
ttcciss arterial highway shall have each of 
its tellitini at a city or town recognized as 
a princi)al traffic generating center or at a 
connection in the State or at the State 
boundary with a route recognized by the 
commission as a prmcipal traffic clistribu-
lion, collection or dispersal artery.lSa The 
Massachusetts statute states that if a lim-
ited-access way is laid out in whole or part 
in the location of an existing public way, 
abutting owners are entitled to recover 
damages.131  Montana has a traffic regula-
tion which applies to existing highways 
which are included within a controlled ac-
cess facility.'3' 

The W'aslunglon law foi'iiierly authorized 
controlled-access highways to be constructed 
on "new location" only.132  1-lowever, this 
was aniencled in 1951 by deleting the re-
c1uirement that the facility be on a new lo-
cation.133  Today, New York is the only 

' Fourth Special Session, Alabama Legislature, 1056, 
lID. 145, Sec. 2. 

Colorado Revised Stat,ites, Sec. 120-6.10; General Stat-
,,trs of Con,,ecticut, Sec. 2239; Nevada Laws, itISS. Cl,. 86, 
Sec. 3. 

A,,notated Code of Maryland, Art. Stilt, Sec. 154. 
An riotat ml Jaws of 3f:eo.aChiiset t , (hi. SI, Sec. 7C. 

Ia Revised (Isle of Montana. S.0. 32-2010. 
CO laos 1947. Cl,. 202. 
'° Law-. 197I,  (:1. 1 07. loi eases u,i,Ii-r the old Izise 'ce 



40 
	

EXPRESSWAY LAW 

State having an expressway law which spe-
cifically limits the designation of controlled-
access highways to new locations. The con-
trolled-access highway must be at a location 
where no public highway theretofore ex-
isted, except for projects located on "stra-
tegic network of highways." 134 

In Connecticut,135  Idaho,1136  Maryland,137  
Michigan,138  and Nevada,'39  although no 
specific mention is made of existing high-
ways, there is no requirement of new loca-
tion stipulated. 

Table 7 is an analysis by State of the 
present statutory authorization for conver-
sion of existing highways or portions thereof 
to the expressway design. 

Elimination of Railroad Grade Crossings 
and Intersections at Grade. When an ex-
pressway on a new location is constructed 
or an existing highway is converted into an 
expressway, some provision must be made 
for prohibiting or eliminating railroad grade 
crossings and highway intersections at grade 
with other existing highways which are not 
made a part of the expressway facility. The 
elimination of an intersection at grade might 
be accomplished either by closing off the in-
tersection entirely, constructing an under-
pass or overpass, by a separation structure, 
or substituting a loop street or frontage road 
allowing access to the expressway at a dif-
ferent point. 

The following States have specific provi-
sions for the elimination of existing inter-
sections at grade, as well as requiring ap-
proval of the appropriate authorities before 

State v. Superior Court, 33 Vash.2d 638, 206 P.2d 1028 
(1040) State v. Superior Court, 37 Wash.2d 660, 220 P.2d 
800 (1050). 

1 3 

4 McKinney's Consolidated Laws, HigI,ways, Sees. 3 (2), 
29, 346. The strategic network was a system of approxi-
mately 80,000 miles of Federal-aid routes important to the 
,,ational defense of the Nation and also important from the 
standpoint of peacetime pursuits. This system is no longer 
of administrative significance in connection with the Federal-
aid highway program, and has been largely superceded by 
other systems, such as the National System of Interstate 
Highways. 

°s The authorities lay o,,t and construct a,,' tr,,nk line 
highway or designated portion thereof so as to allow access 
only at designated points. General Statutes of Connecticut, 
Sec. 2239. 

'° May designate State and county highways or parts 
thereof, as controlled -access facilities. Idal,o Code, Sec. 40- 
133(e). 

187 The authorities may lay out, establish, and construct
any State highway as a parkway or freeway. Annotated Code 
of Maryland, Art. 8010 Sees. 164, 165. 

13sThe highway authorities are authorized to 'establish, 
open, discontinue, vacate, close, alter, improve, maintain, 
and provide for the public use of limited-access highways." 
Michigan Statutes Annotated, Sec. 9.1094(2). 

ias "The department of highways may lay out, establish, 
acquire, open, construct, improve, ma b,tain, regslate, vacate, 
or abandon limited access highways." Nevada Laws 1955, 
Ch. 86, Sec. 2. 

there can be new intersecting highways or 
streets: Alabama, 140  Arkansas, California, 
Colorado, Delaware, Florida, Georgia, Illi-
nois, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maryland,14' Mississippi, Michi-
gan,'42  Montana, 143 Nebraska, New Hamp-
shire, North Dakota, Oregon, Pennsylvania, 
South Carolina, South Dakota, Tennes-
see,'44  Utah, Vermont, Washington,4a West 
Virginia, Wisconsin, and Wyoming. 

The Connecticut, 46  Maine,'47  New York, 
Oklahoma, and Texas statutes provide for 
the elimination of existing intersections, but 
have no specific provision requiring the con-
sent of the highway authorities before a 
new road can be constructed intersecting the 
expressway. Is such a provision necessary? 
Could it be implied from the very definition 
of an expressway as a highway with full or 
partial control of access, that no new inter-
secting roads may be constructed without 
the consent of the highway authorities hav-
ing jurisdiction over the facility? 

Massachusetts and Rhode Island do not 
have provision for elimination of intersec-
tions at the time of construction or designa-
tion, but do have provisions requiring the 
consent of the authorities before a new road 
can intersect the expressway.'48  See Table 
8 for an analysis by States. 

Section 112 of the Federal Aid Highway 
Act of 1956 provides that all agreements 
between the Secretary of Commerce and the 

The Alabama statute further provides that the com,nis-
8ibn may, when traffic is not impeded and public safety not 
impaired, authorize the continued interssction at grade of 
lightly traveled farm entrances and minor or public roads as 
ways of access to controlled access highways in sparsely 
populated rural areas. Alabama Laws of 1986, H.B. 148, Sec. 

- 2,11 

Provided, however, that reasonable access to such free-
way or parkway from any existing road shall be provided. 
Annotated Code of Maryland, Art. 89B, Sees. 164(d)(1), 
168(a). 

'' No road which is not part of the limited access high-
way system shall intersect the same at grade. Michigan 
Statutes Annotated, Sec. 0.1004(5). 

147 Montana has a provision similar to that of Alabama (see 
footnote 140). Revised Code of Montana, Sec. 32-2007. 

144 The Tennessee statute stipulates that abutting property 
owners have an action for damages by virtue of the clecing 
of any street or road. Tennessee Laws 1955, Oh. 147 (RB. 
266), Sec. 5. 

145 A 1955 ame,,d,ne,,t provides that any intersecting 
streets, roads, or highways, not made a part of the limited 
access facility, shall be deemed closed at the i'ight-of-way 
line by the designation and construction of the facility and 
without the consent of any other party or any other legal 
proceeding for such ciostng. Wanhi,,gton Laws 1955, Cl,. 75. 

140 The authorities are authorized to provide for the re 
striction or elimination of ca'oss traffic on parkwayo or free-
ways when necessary in the public interest. General Statutes 
of Connecticut, § 2257(c). 

147 Authorized to rest,'ict or eliminate cross traffic by the 
construction of underpasses and ovsrpasses. Revised Statutes 
of Maine, Oh. 23, § 101. 

145 Annotated Laws of Massachusetts, Oh. 81, Sec. 7C 
General Laws of Rhode Island, Oh. 78, Sec. 3. 
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Table 7. Statutory Authority for Converting an Existing Highway into an Expressway 

Specific statutory 
authorization for Authorization inferred 
conversion of an from other sections No specific mention 
existing highway of the expressway made of existing Limited to new 

State into an expressway statutes highways locations only 

Alabama S  X 
Arizona NO AUTHORIZING PROVISION 
Arkansas X 
California X 
Colorado X 
('rnnnmt,ieiit X 
Delaware 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 

TOTAL 
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State highway department for the construc-
tion of projects on the Interstate System 
shall contain a clause providing that the 
State will not add any points of access to, 
or exit from, the project in addition to those 
approved by the Secretary. 

Fron.tage Roads. Although an expressway 
is primarily designed for through traffic, 
frequently some provision is macic for serv-
ice roads to provide access to adjacent 
areas. The adjacent areas cannot be com-
pletely cut off from the expressway, particu-
larly where such development is reasonably 
intense. The cost of acquiring the necessary 
property and property rights for the con-
struction of the project might be greater if 
the adjacent areas were completely de-
prived of both direct and indirect access, 
unless the expressway is established on new 
location. Frontage or service roads or 
streets are local roads or streets designed to 
serve abutting owners and adjacent areas 
by providing a designed means of getting to 
and from the expressways.'4° 

The statutes of thirty-nine States provide 
for the establishment of frontage or service 
roads in conjunction with expressway proj-
ects. Alabama, Arkansas, California, Colo-
rado,150  Connecticut, Delaware, Florida, 
Georgia, Illinois, Indiana,'5' Iowa, Kansas, 
Kentucky, Louisiana, Maine, Maryland,'52  
Massachusetts,'53  Michigan,1154  Mississippi, 
Montana, Nebraska, Nevada, New Hamp-
shire, New Jersey,155  New York,'56  North 
Dakota, Ohio, Oregon,157  Pennsylvania, 

'° The American Association of State Highway Officials' 
definition of frontage street or road is: "a local street or 
road auxiliary to and located on the side of an arterial high-
way for service to abutting property and adjacent areas and 
for control of access." 

150  If it be within a reasonable distance of the freeway and 
when there is particular danger of collisions. Colorado Re-
vised Statutes, § 120-6-6. 

The Indiana statute also provides that the State high- 
way m comission shall provide for access roads within the 
State's right-of-way in order to permit the establishment of 
adequate fuel or other service facilities by private owners 
or lessees, for the users of a freeway or parkway. Burns' 
Indiana Statutes Annotated. § 36-3111. 

iso Authorized to acquire property necessary for feeder 
roads. Annotated Code of Maryland, Art. 8913, § 167, 164(b). 

' Sec. 7A provides that the authorities may acquire ease-
ments in land outside the location of limited access high-
ways, said easements to be taker, in behsif of those owners 
of land abutting said highways, whose rights of access be-
come inoperative due to construction of the highway. An-
notated Laws of Massachutetts, Ch. 81. 

164  May provide access or service roads is eliminating an 
intersection to a limited access highway. Michigan Statutes 
Annotated, § 9.1094(5). 

sa Service roads are mentioned in the definition of free-
ways and parkways. New Jersey Statutes Annotated, § 27: 
7A-1. 

no Called access or branch connections. Highways, § 346. 
157 Oregon has a provision for acquiring property for service 

roads. Oregon Revited Statutes, Tit. 31, § 374.035. Also, 
whenever a throughway is located through or over agricul- 

South Carolina,' 8  South Dakota, Tennes-
see, Utah, Vermont, Virginia,1159  Washing-
ton,160  West Virginia, Wisconsin, and 
Wyoming.16' (See Table 8.) 

When a frontage road is constructed to 
provide access where direct access has been 
cut off, will it mitigate damages which must 
be paid to abutting owners for loss of ac-
cess? In State v. Ward 162  a farmer had his 
land severed in two parts by a limited-ac-
cess highway. In the determination of dam-
ages, evidence of a service road which gave 
him some,access was offered in mitigation 
of damages. The court held that this evi-
dence was properly admitted.1113  An Oregon 
statute provides that in an eminent domain 
proceeding, evidence of the entire plan of 
improvement shall be admissible to deter-
mine the value of the property and damages 
for deprivation of access and damage to 
remaining land not taken.'° 

Where access is regulated under the police 
power, an access point might be cut off and 

tural property destroying all reasonable ingress or egress, the 
commission shall provide access from the abutting property 
to the throughway by a service road or by direct access, un-
less access is waived by the owners by agreement or acquired 
by eminent domain. § 374.090. 

In a recent Oregon case the court stated that under this 
statute there is an "implied contract" that the commission 
agrees to provide access if there is no actual agreement or 
condemnation of the right. The defendant landowner entered 
into a contract to sell hit land to the plaintiff. The high-
way department subsequentl)' acquired this land, not know. 
ing of the contract between the plaintiff and defendant land-
owner. The court held that since the highway department 
in this case was an innocent purchaser, the plaintiff could 
not maintain an action for specific preformance and they 
would not compel the conveyance of the land to the plain-
tiff. If the highway department would have had actual or 
constructive notice of the contract to sell the land, however, 
the plaintiff would have been entitled to access under this 
statute. Walker v. Mackey, 197 Ore. 1917, 253 P.2d 280 
(1953). 

Sec. 374.095 provides that if an existing highway is con-
verted to a freeway and abutting properties were dependent 
on it for ingress and egress a service road shall be con-
structed immediately parallel to the throughway at state 
expense. Also, the authorities may provide a service road 
when a street or road is cut off at an intersection. 
§ 874.060(3). 

In addition to the throughway sections, section 366.840(2) 
authorizes the acquisition of property for frontage roads. 

158  The South Carolina act provides for a system of permits 
for direct access. Where a permit for direct access is de-
nied, reasonable frontage roads or other access roads shall be 
provided by the department of highways. South Carolina 
Acts of 1956, S.D. 250, § 7. 

sos May construct service roads parallel to a limited ac-
cess highway. Code of Virginia, See. 88-41. 

100  Whenever service or frontage roads are found to be not 
feasible from an engineering or economic standpoint, the 
highway department may construct any road, street or high-
way when it will preserve a limited access facility or re-
duce compensation to be paid to the abutting owner by pre-
venting him from becoming landlocked. Washington Laws 
1955 Ch. 63. 

The Wyoming statute also provides that residents whose 
homes or places of business abut the highway shall be pro-
vided access withib 500 feet or a service road shall be con-
structed to afford a convenient route to the nearest city, 
town, or village. Wyoming Compiled Statutes, § 48-854. 

1so41 \Vash.2d 794, 252 P.2d 279 (1953). 
163 See also, State v. Laird, 219 La. 567, 53 So.2d 674 

(1951) ; In re Appropriation of Easement for Highway 
Purposes, 98 Ohio App. 179, 112 N.li.2c1 411 (1952). 

164 Oregon Revised Statutes, § 374.055. 
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Table 8. Statutory Provisions Relating to Elimination of Intersections at Grade, Frontage or 
Service 'Roads and Designs 

Consent of 
Specific 	 Hi5hway 

Authority 	authorities 	No Provision 	Provision for 	Explicit 
to eliminate 	required for new 	for 	 Frontage or 	 Design 

State 	 intersections 	intersections 	intersections 	Service Roads 	Provision 

Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 
Iffinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada, 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 

x 	I 1 	II 
NO AUTHORIZING PROVISION 
x x 
X X 
x x 

x 
x x 
x 
x x 

x 
x 
x x 
x x 
x x 
x x 
x. x 

x 
x , x 
x x 
xi x 

NO LEGISLATION 
x I 	II 

NO LEGISLATION 
x x 
x x 

x x 
X.  x 

x ,  x 
NO AUTHORIZING PROVISION 

I 	II X 
NO LEGISLATION 

x x 
x x 

x 	- x 
x x 
x 
x x 
x_ . 	. x 
x x 
x x 
x x 

x x 
x x 
x x 
x x. 
x . x 

x 
x 

x 

TOTAL 
	

36 
	

33 	I 	5 	II 	39 
	

26 

The Michigan statute does not specifically require consent, but provides that after the establishment 
of a limited access highway, no road not made a part of the limited access highway system shall run into 
or intersect the same at grade. Michigan StatutesAnnotated, Sec. 9.1094(5). 
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U.S. 611 in New Jersey. No commercial enterprises may legally be conducted on this New Jersey expressway, except nuder 
regulat to,i of State Ii igliway Comm lesion. 

Cr,dit: New Jersey State Iliyhwsty Deportment. 

access to a frontage road substituted. If the 
only resulting injury to the abutter is in-
convenience and circuity of travel, he suf-
fers no compensable damage.16  

Whether access rights are purchased, or 
regulated under the l)Oliee iowei', frontage 
roads are often a part of the expressway 
design where the intensity of adjacent (Ic-
velopment justifies it. 

Design. An expressway, by its very na-
ture, implies special design features. The 
extent that the design aspects are spelled 
out in the expressway statutes varies con-
siclerably. 

The most explicit design provision is that 
found in the model act 116  and adopted, in 
essence, in twenty-six states: 167 

The highway atitliorities .......e authorized to 
so design any controlled-access facility ... as to 
best, serve the traffic for which such facility is in-
tended. In this COnneeti011 such highway utithori-
ties are autltorized to divide and separate any 
controlled-access facility into separate roadways 
by the construction of raised curbings, central 
dividing sections, or other physical separations, or 
by designating such separate roadways by signs, 
markers, stripes, and the proper lane for such 

See discussion on page 12 and cases cited therein. 
isa See Appendix it, page 76. 
107 A labanut, Arkansas, California, Colorado, Delaware, 

Florida, (leorgia, Indiana, Iowa. Knit ucky. Louisiana, M issis. 
sippi, Montana, New lfantpeltire, North Dakota, Oregon, 
II hod.. Inlatol, South Carolina, South Dakota, Tennessee, Utah 
Ver,no, 1, W:i0tioglon, West Virginia, V isronsit. • and Wy 
otn lug. 

raffle by appropriate signs, markers, Stl'ipCS, and 
other devices. 

Design features are implicit in the very 
terms used to designate the facility. The 
American Association of State Highway 
Officials has designated the terni "express-
way" to denote these special facilities, and 
has also provided the term "control of ac-
cess," which may be ''partial" or "full" 
to generally describe the concept of control-
ling or limiting access to a public highway. 

Sixteen States designate this special high-
way as a "limited-access facility or high-
way" 160  and twenty-three designate it as a 
"controlled-access facility or highway." '" 
In Wyoming, such a facility is designated 
as an access facility; in Oregon, a through-
way. In some of these statutes, it is st.ipu-
lat.ed that the facility may be a freeway or 
a parkway." 	In California, Colorado, Illi- 
nois, Nevada, Ohio, anti Texas such high- 

See page 27 for the delimit lot, of t lose toruts. 
Florida, 	(leorgia, 	1 t.iliatta, 	K ettt,tckv, 	31aswtcl.t,s,.tf, 

II cli gas, Nevada. New lla,e psltire, Ohio, Oklahoma, Petit. - 
sylvania, Rhode Island, I tab, Vermont. Virgin a and IVasht. 
itigtoti. 

rIo Alabama, Aricona, A rl.a,,sas. Connect cut, Idaho, I Hi-
mom, Iowa, Kansas, l.ouisia,,a, Ma ian, Maryland, Montana, 
Nebraska, New Mexico, New York, North Dakota, Souti, 
Carolina, South Dakota, 'l'ent.essce, West Virginia, and Wia-
eo,isitt. 

.\ rkansas. Connecticut, Delaware, Florida. 1 dal. I toll-
ama. Iowa, Kct.tuckv, Maine. Maryland, Mississippi, Nebraska, 
N. 'iv I lattipshtirn, II bode I slan,l, South Dakota. Tetittessee, 
I tali, Wash i ,igtom, West Virginia, and \Vyocs 111g. New Jer-
e.'y also provides for freewa s or jetrkwaye. 
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ways are designated as freeways. In Okla-
homa, a limited-access facility may be 
designated as a parkway or heavy traffic 
highway; in Michigan, a parkway or a 
motor way; in North Dakota, freeway or 
expressway; in Kansas, it may be a park-
way or may be open to all customary traf-
fic. Maryland, Mississippi, Nebraska, and 
Wisconsin (in counties over 500,000) also 
provide for expressways, and Delaware uses 
the term expressway highways 172  for ap-
proaches to the Delaware Memorial Bridge. 
Table 9 indicates which terms are used in 
the various State expressway statutes. 

In addition to the designation of the ía- 

172 See Appendix U, page 102 for statutory citations. 

cility, provisions authorizing the elimina-
tion of intersections by grade separations 
and the construction of frontage or service 
roads pertain to design. These provisions 
are discussd elsewhere in the report. (See 
pages 40, 42 and Table 8, page 43.) 

Acquisition of Property 

More than one-half of the States which 
have expressway legislation have special 
provisions for acquiring property. Perhaps 
no special provision for acquiring land is 
needed since the highway authorities are 
already authorized to acquire land for high-
way purposes in the general highway law. 

Table 9. Designation of Facilities in State Expressway Legislation 

ALABAMA 	........ Controlled access facility. MissouRI 	........ No legislation. 
ARIzoNA 	......... Contrdlled access highway. MONTANA ........ Controlled access facility. 
ARKANSAS 	........ Controlled 	access 	facility; NEBRASKA 	....... Controlled access facility, cx- 

may be freeways 	or 	park- pressway, 	freeway, 	parkway. 
ways. NEVADA 	.......... Limited access highways and 

CALIFORNIA 	...... Freeway freeways. 
COLORADO 	........ Freeway. NEw HAMPSHIRE Limited 	access 	highways; 
CONNECTICUT Controlled 	access 	highway; parkways or freeways. 

parkways and freeways. NEW JERSEY ...... Freeways, parkways. 
DELAWARE 	....... Express 	highway, 	controlled NEW MExIco ..... Controlled access highway. 

access facility, freeway, park- NEW YORK ....... Controlled access highway. 
way. NORTH CAROLINA No legislation. 

FLORIDA 	.......... Limited access facility; may NORTH DAKOTA Controlled 	access 	facility, 
be freeways or parkways freeway, expressway. 

GEORGIA 	......... Limited access highway. OHIo 	............ Limited 	access 	highways or 
IDAHO 	........... Controlled 	access 	facility; freeways. 

freeways or parkways. OKLAHOMA 	...... Limited 	access 	facilities; 
ILLINOIs 	........ Freeways; 	controlled 	access may be parkways or heavy 

highway, expressway traffic highways. 
INDIANA 	......... Limited access facility; 	may 

OREGON Throughway. 
be freeways or parkways. 

PENNSYLVANIA Limited access highway. 
IowA 	............ Controlled 	access 	facility, 

RHODE IsLAND .... Limited access highway, free- 
freeways or parkways. way or parkway. 

KANSAS 	......... Controlled 	access 	facility; 
SOUTH CAROLINA.. Controlled access facility. may be parkways or open to 

all customary forms of traffic. SOUTH DAKOTA... Controlled 	access 	facility; 

KENTUCKY 	...... Limited access facility; may freeways or parkways. 

be freeway or. parkway. TENNESSEE 	...... Controlled 	access 	facility; 

LOUISIANA 	....... Controlled access facilities freeways or parkways. 

MAINE 	.......... Controlled 	access 	highways, TEXAS 	........... Freeway. 
parkways, freeways. UTAH 	........... Limited access facility; may 

MARYLAND ....... Parkway, freeway; controlled be parkways or freeways 
access arterial 	highway; 	ox- VERMONT 	........ Limited access facility. 
press'ay. VIRGINIA 	........ Limited access highway. 

MASSACHUSETTS . Limited access way. WASHINGTON Limited access facility; may 
MICHIGAN 	....... Limited 	access 	highways; be parkways, freeways. 

may be parkways or motor- WEST VIRGINIA Controlled 	access 	facility; 
ways may be freeways or parkways. 

MINNESOTA ...... No legislation. WISCONSIN 	...... Controlled 	access 	highway, 
MIssIssIppI 	....... Controlled 	access 	facility; expressway, freeway. 

may 	be 	parkways 	or 	free- WYOMING 	....... Access facility, may be park- 
ways; expressway ways or freeways. 



46 
	

1;xPltI;sswAY iA'v 

- 	 - 

r 	
-' 

/ 
s. 	 -. 

:t- - 	. 

PLATE a 

Il-ne Es prsway iii CIItu3u_ tint. r 11finnis law. no :ut,utttutug oledur lilly dusirrir Ihe cu.uutr,lIod-au-,-iss fusuturu's •,f this IujIu 
IV3V by construction of private accoss puunut w 

however, authority to acquire the rights 
of access, air, light, and view is peculiarly 
necessary in the construction of express-
ways, since these rights cannot be corn-
p letely extinguished under the police power. 
Also, a special property acquistion section 
might expedite the construction of these fa-
cilities. The most common elements of the 
aeqttisrt iofl provisiOnS for expressways are 
as follows: 

Au thority ty to equ ice both iwivltc and pith-
lic property. 

Methods of acquiring property. 
Precedence of condemnation eases in court 

proceedings. 
Authority to acquire a fee simple title. 
Authority to acquire rights of access, air, 

light, and view. 
Authority to acquire land in addition to 

immediate right -of-way needs. 

Prot-isions out horiztnj cicqULst?On of both 
pt-wa/c and public property. In constructing 
an expressway, the best route may be one 
that requil-es the acquisition of land already 

owned by the public. It might prove to be 
very impractical and uneconomical if the 
highway authorities are allowed to acquire 
only private property. 

Several States have a provision in their 
expressway statute specifically authorizing 
the acquisition of 1)0th private and public 
property.' 	Pennsylvania and Michigan 
mention private property only. Connecti-
cut, Idaho, Illinois, Maine, and Maryland 
have provisions to the effect that the an-
thorities may acquire any or all property 
rights or such property rights as necessary, 
without stipulating vhether or not public 
property niay be a cqu ireci.' 

What is meant by "public property?" Is 
it limited to property not already in public 
use? A recent Washington case 	has de- 

173 .l:ilsi,iia. 'trk:t,is.is, Det;i, ar., Florida. C iroji. I,:djana. 
Iowa, }ansas, K,-iii lIt-kr, lou isiauua. M ississi1: 	Moiutauu:u, 
Nebraska • New ilauuuishire. Nort ii Dakuta. 5uuth 1)akota • Ten-
nessee, that,, Wrmonl, Washington, West \,rginia. and Wvo- 
uuui,ug. The City of l 	Pruriletuce, Rtod I-land is also alit hur- 
i.od to act,, re both private:in(] public land. 

it. 	go is. 
Th Si:itu- v. i'nit'ri:r Court. it \Va5li.2s1 607 	ttOJ J'.id 

it-O  
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fined it as any property owned by the pub-
lic, including the property of a municipal 
corporation already in public use. 

In the States which have no specific pro-
vision as to what property may be acquired, 
one would have to look to the general law 
of the State relating to the acquisition of 
property for highways to determine whether 
public property may be acquired. 

Provisions stipulating methods of acquir-
ing property. The authority to acquire prop-
erty for public use by eminent domain is 
inherent in sovereignty. The constitution 
and statutes of a particular jurisdiction gen-
erally spell out for what purposes and in 
what manner this power may be exercised. 
Thus, the constitution and statutes may be 
said to provide limitations or restrictions 
on an otherwise unlimited power of eminent 
domain. 

The situation prior to the enactment of 
any expressway legislation was, in general, 
that compensation must be paid for the tak-
ing (and in some States, the damaging) of 
property for public use. This requirement 
is found in the due process clauses of the 
Federal and State constitutions. In every 
State, the highway authorities are author-
ized to acquire property for highway pur-
poses, either by constitutional provision or 
by statute. Thus, the highway authorities' 
general authority is limited to "highway 
purposes" and compensation has to be paid 
for property acquired by condemnation. 

The questions which arise in connection 
with expressways are: (1) Does the au-
thority to acquire property include the au-
thority to acquire rights of access, air, light 
and view? This problem was discussed in 
relation to the Burn quist case (supra, page 
21 et seq.) and in the discussion of the 
statutory provisions relating to the acquisi-
tion of access, air, light and view (page 49 
et seq.). (2) Was the authorization to ac-
quire property for highway purposes meant 
to include the authority to acquire property 
for expressways? That is, may the highway 
authorities acquire property for expressways 
in the same manner that they acquire prop-
erty for conventional highways? It might 
be contended that only the conventional 
highway was thought of at the time this au-
thorization was granted; since the authori- 

zation is in the nature of a limitation, it 
might be contended that the intent was 
to limit the authority to conventional 
highways. 

The most common provision stipulating 
the means by which property may be ac-
quired is to the effect that the authorities 
may acquire property by gift, devise, pur-
chase or condemnation in the same manner 
as now authorized by law. This is the pro-
vision in the model code and adopted in 
Alabama, Arkansas, Delaware, Florida, 
Georgia, Indiana, Iowa, Kansas, Kentucky, 
Massachusetts, Michigan, Mississippi, Mon-
tana, New Hampshire, North Dakota, Ok-
lahoma, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Vermont, Washing-
ton, West Virginia and Wyoming. 

California,'75  Colorado,1?? Connecticut, 
Idaho, Illinois, Louisiana, Maine, Mary-
land, Nebraska, Nevada, New Jersey, New 
York, Ohio, Oregon, Pennsylvania, Rhode 
Island, Virginia and Wisconsin also have 
provisions in their expressway law stipulat-
ing the methods of acquiring property. 

Provisions authorizing acquisition of fee 
simple title. In acquiring property for a 
right-of-way for a public highway, the 
State, the county or city, as the case may 
be, might acquire the full ownership of the 
land—fee simple title—or it might acquire 
only an easement for highway purposes, 
leaving the fee title in the original land-
owner. 

If the general highway law of the State 
authorizes the highway department to ac-
quire a fee simple interest in property for 
highways, does this authority apply to the 
property acquired for expressways also? It 
is possible that in absence of special statu-
tory authority, the courts might hold that 
the fee simple provision applies only to the 
conventional highways since expressways 
were not considered by the legislatures at 
the time the general highway statutes were 
passed. 

Additionally, the expressway is a creature 

170 The California statute provides that "no highway shall 
be converted to a freeway without the consent of the abutttng 
ow,,ers or purchase or condemnation of their right of ac-
cess thereto." Streets & Highways Code, Act 8202, Sec. 8, 
100.3, 941.2, 1801. 

177 The highway authorities are authorized to purchase or 
co,,demn any land for service roads and rights of access in 
cotiverling a highway into a freeway. Colorado Revised 
Statutes, Sec. 1206-10. 



48 
	

EXPRESSWAY LAW 

Table 10. Provisions Relating to Acquisition of Pi'operty for Expressways 

Authority to Acquire 

Land in Precedence 
Both Addition in Court 

Private Fee to Im- Proceedings & Public Simple Access Air Light View mediate 
Land Title R/W - Needs 

X - X X X X X's - 
NO AUTHORIZING PROVISION• 

X X X X X X X X - - X - - - _1' - 
- - X -- - - X - 
xl  - X - - - - 

x x x x x x - 
x x x x x x x - 
x x x -x x x x - 
X' X X - - - X - 
X3 X X X - - 
X - X .  X- X X X - X 
X X X X X X X - 
X - x x x x - - 
x x x x x x x x 
x x x x x x x - 
X4  - X - - - - - 
xl -- X - - - x - 
- x x - - - x - 
_6 X X X X X X - 

NO LEGISLATION 
I-IXIX I 	XI Xj XIX 

NO LEGISLATION 
X - X X X X - 
X .X X X X X X - - - x - - - - - 
X X X X X X X - - - X - - - X - 

NO AUTHORIZING PROVISION 

NO LEGISLATION 
-I-I-I- 

X X X X X X X - - —s X - - - X9 X 
- X X X X X X - 
X7 X8 X X - X - - - X - - - - - 
x - x x x x x x 
X X 	- X X X X, X - -. - x - - - - - 
X X X X X X X - 
X X X X X X X X - - X X X - - - 
X X X X X X X X 
X - X X X X X - 
- X X - - - X - 
X X X. X X X -- - 
28 20 40 27 27 25 29 8 

State 

Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 

TOTALS 

(See footnotes opposite pope) 
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differing substantially from a highway of 
conventional design. Its very nature pre-
sumes a greater degree of control than is 
involved with ordinary highways. Appar-
ently many State legislatures have felt that 
such necessary control can be achieved only 
through the acquisition of a greater type of 
property ownerShil) than merely an ease-
ment—a fee simple title. 

The expressway statutes of the following 
States specifically provide that property 
for expressways may be acquired in fee 
simple " (See Table 10, page 48): Ar-
kansas, Delaware, Florida, Georgia, Idaho, 
Iowa, Kentucky, Louisiana,179  Massachu-
setts,180  Michigan,18' Nebraska,182  New 
Hampshire, North Dakota,183  Oregon,'84  
Tennessee, Utah, Vermont,185  Washington, 
Wisconsin,""' and Wyoming.'87  

Rights of Access, Air, Light and View. An 
expressway differs from the conventional 
highway in that the abutting owners have 
no right or only a limited right of access, 
air, light or view to an expressway. How 
is the denial or the limitation of the rights 

175 In addition to these States, Ohio has a provision author. 
icing the purchase of a fee simple in all or any part of a 
tract of land when the acquisition of a part of the land for 
highway purposes will result in substantial damages to the 
residue by severance, controlled access or isolation. Bald-
win's Revised Code, § 5501.111. 

170 ", . may acquire any use of the property or the full 
ownership of it." Louisiana Revised Statutes, Title 48, 
Ch. 1, § 303. 

155 Fee or otherwise. Annotated Laws of Massachusetts. 
Oh. 81, § 70. 

'' Fee or other appropriate estate. Michigan Statutes 
Annotated, § 9.1094(3). 

Fee or in any lesser estate or interest. Nebraska Laws 
1955. ch. 148, H.B. 187, § 20(1). 

783 Section 24.0132 provides that the highway authorities 
shall not obtain any rights or interest in oil, gas, or fluid 
materials underlying the land. North Dakota Revised Code. 

May acquire "fee title to or any interest in any real 
property, including easements of air, view, light and access." 
Oregon Revised Statutes, Title 31, § 374.035. 

18 May acquire a fee simple interest "when practical." 
Vermont Laws 1955, H.B. 414, § 6. 

° Fee simple or easement. Wisconsin Laws 1955, Oh. 574, 
§4 (559.965(d)(4)). 

107 Fee simple where conditions permit, otherwise by ap-
propriate easement. Wyoming Compiled Statutes. § 48-350. 

of access, air, light and view legally ac-
complished? 

When an expressway is constructed on a 
new location, it is generally held that no 
rights of access accrue to the abutting 
owner. Since no rights of access previously 
existed, nothing is taken from the landowner 
so the State need not pay compensation.188  
However, in order to prevent these rights 
from arising, the highway must be desig-
nated as a controlled-access highway at the 
time of acquiring the right-of-way. 

When an existing, conventional highway 
is converted to an expressway, existing 
rights of access, air, and view and light must 
be acquired from the abutters. It has been 
held that these are property rights, the tak-
ing of which requires compensation. Courts 
have held that it is not sufficient for the 
highway authorities to merely erect signs 
along the highway, declaring it to be a con-
trolled-access facility.188  Thus, most of the 
State expressway laws contain specific au-
thority to acquire existing rights of access, 
air, light and view. 

The following States have provisions au-
thorizing the acquisition of all four types of 
rights: Alabama, Arkansas, Delaware, 
Florida, Georgia, Illinois,190  Indiana, Iowa, 

Iss State v. Clevenger, Mo., 291 S.W.2d 57 (1956) Robinson 
v. State, 207 Misc. 325, 137 N.Y.S.2d 673 (1955) ; Carazalla 
v. State of Wisconsin, 269 IVis. 593, 71 N.W.2d 276 (1955) 
Smick v. Commonwealth, Ky., 268 S.W.2d 424 (1954) 
State Highway Commission v. Burk, 200 Ore. 211. 265 P.2d 
783 (1954) ; Schnider v. State, 38 Cal.Qd. 439, 241 P.2d 1 
(1952). In the California case the court said that the statg-
tory provision (Streets & Highways Code, See. 100.3) which 
provides the means of acquiring access rights refers only to 
rights existing prior to the establishing of the freeway. 

'° Department of Public Works and Buildings v. Wolf, 
414 III. 386, 111 N.E.2d 322 (1953). See also, United 
States v. Belle View Apartments, 217 F.2d 636 (1954). 

100 Access, crossing, air, light or view rights may be ex-
tinguished by purchase or condemnation, including these 
rights "vested in property not so taken." Illinois Annotated 
Statutes, Oh. 121, § 387. See Department of Public Works 
and Buildings v. Lanter, 413 111. 581, 110 N.E.2d 179 
(1953). 

1 Any land, building or right in land. 
2 Any real property. 

All property and property rights. 
Any land or rights in land. 
Such real property or interests in real property as necessary or desirable. 
Private property only. 

"City of Providence. 
View also included for City of Providence. 
See. 5501.111, Baldwin's Ohio Revised Code (1955 supp.) provides that the director of highways may 

purchase in fee simple an entire tract of land when the acquisition of a part of the land needed for highway 
purposes will result in subtsantial damages to the residue by severance, controlled access or isolation. 

° Does not apply unless the property owner consents thereto. 
11 General highway provision held to apply to freeways. People v. Thomas, 108 Cal. App. 2d 832, 239 

P. 2d 914 (1952). 
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Kansas, Kentucky, Louisiana, Michigan,'0' 
Mississippi, Nebraska,192  New Hamp-
shire,193  North Dakota, Oregon,'°4  Rhode 
Island,195  South Dakota, Tennessee, Utah, 
Vermont, Washington, West Virginia and 
Wyoming. The statute of Virginia '° pro-
vides for acquisition of the rights of access, 
air and light, but no mention is made of 
view. 

In the following States only the right of 
access is specifically mentioned: Califor-
nia '197 

alifor-
nia,'°7  Colorado,'95  Connecticut,'99  Idaho,20° 
Maine,20' Maryland,202  Massachusetts,203  
Nevada, New Jersey,204  Ohio,205  South 
Carolina, Texas,206  and Wisconsin.207  

us Sec. 8.251 authorizes the acquisition of access, air, light 
and view rights. This appears in the condemnation chapter 
and not with the limited-access sections. Michigan Statutes 
Annotated. 

'°' May acquire property rights including, but not limited 
to air, light, view, ingress and egress, Nebraska Laws 1955, 
Ch. 148 (RB. 187), 27. 

193  See Wiseman v. Merrill, 99 N.H. 256, 109 A.2d 42 
(1954). In this case the court held that access rights to a 
service road could also be taken on the theory that the physi-
cal situation of the service road was so related to the limited 
access highways that in the interest of eafely expediting 
through traffic, access could reasonably be prohibited. 

154 Oregon Revised Statutes, Secs. 374.085, 366.320, 366.340. 
Also, Sec. 374.410 provides that in connection with the acqui-
sition of real property for right-of-way for any State high-
way, the commission may prescribe and define the location, 
wfclth, nature and extent of the rights of access. § 874.405 
declares that there is no right of access to any new State 
highway and § 374.420 provides the same for county high-
ways in counties between 125,000 and 300,000 population. 
(Lane County.) 

'-'5 The statute granting authority to the city of Providence 
mentions all four ; Rhode Island Laws 1949, Ch. 2239, § 1 
the general limited access statute does not mention view. 
General Laws of Rhode Island, Ch. 75, § 3. 

' "All existing easements of access, light or air shall be 
extinguished by the Commission where necessary and service 
roads shall be constructed in accordance with the plans and 
specifications of the Commission." Code of Virginia. § 33-39. 
Also, the commissfon may accept deeds providing for limited 
access for the purpose of crossing a limited access highway 
when the property is owned by one person on both sides of 
the road. § 35-42. 

us No highway shall be converted to a freeway without 
the consent of the abutting owners or purchase or condem-
nation of their right of access thereto. Desring's California 
Codes, General Laws, Act. 8202, § 3; Streets & Highways 
Code, § 100-3, § 941.2, § 1801. 

05 May purchase or condemn any right of access of land 
abutting on a State highway or portion of State highway 
when such is disturbed or destroyed by its designation as a 
freeway. Colorado Revised Statutes, § 120-6-10. 

'- May acquire access and any right in land. General Stat-
sitesof Connecticut, § 2259, 2257(d). 

May acquire rights of direct access. Idaho Code, § 40-
120(9). 

201  Existing easements of access may be extinguished by 
pufrchase or eminent domain. Revised Statutes of Maine, 
Ch. 23, § S. 

252 Among the interests in land that may be acquired—the 
right to construct any private drive or road. Annotated Code 
of Maryland, Art. 89B, § 8(b). May close eaaement of in-
gress or egress by agreement or condemnation. Annotated 
Code of Maryland, Art. 8911, § 166(b)(2). 

203 Owners abutting an existing way are entitled to dam-
ages for the taking of their easement of access. Annotated 
Laws of Massachusetts, Ch. 81, § 70. 

254 Only access is mentioned in the acquisition section, but 
light and air are also mentioned in the definition of freeway 
and parkway. New Jersey Statutes Annotated, § 27 :7A-1. 
§ 27 :7A-2 provides that the acquisition of the right of access 
shall be a part of the purchase contract. Also § 27 :7A-5 pro-
vides that the authorities may acquire such property rights 
and that and access rights as may be necessary to make 
an existing highway a freeway or parkway. Perhaps this in-
cludes the rights of air and light since these rights are 
defined as being excluded in the abutting owner Sn the defini-
tion of freeway and parkway. 

The New York statute provides that the 
highway authorities may acquire property, 
"defined to include easements, - . - rights-
of-way, uses, leases, licenses and all other 
incorporeal hereditaments and every estate, 
interest, or right, legal or equitable." 205 
Does this include the rights of access, air, 
light and view? Perhaps in the case of New 
York, there is no need for authorizing the 
acquisition of these rights in the establish-
ment of a throughway with control of ac-
cess, since such must be on a new location, 
and therefore, there would be no existing 
rights to acquire.2e0  (See Table 10, page 
48.) 

Several States have statutory provisions 
relating to the payment of damages to the 
remaining land, caused by the loss of ac-
cess. The Oregon statute 20  provides that 
evidence of the entire plan of the project 
shall be admissible in an eminent domain 
proceeding for the purpose of determining 
the value of property, damages for depri-
vation of access and damages to remaining 
land not taken. Thus, if a frontage road 
were constructed to provide a means of ac-
cess, that circumstances might result in the 
mitigation of damages. 

The Washington statute 211 provides that 
if abutting property is used for business, the 
owner is entitled to compensation for loss of 
access from the property as business prop-
erty in its existing condition at the time the 
notice of the proposed designation as a lim-
ited-access highway is given. 

In Massachusetts, abutting landowners 
are entitled to receive damages for the tak-
ing of or injury to their existing easements 
of access if a limited-access way is laid out, 
in whole or in part in the location of an 
existing public way.212  In a recent deci- 

May acquire the right of access to existing highways 
when such are converted to limited access highways or free-
ways. Page's Ohio General Code, H 1278-21, 3939.1. 7464-2. 256 The consent of the abutting owners or condemnation of 
their right of access is required, but not where new roads 
or streets are laid out. Vernon's Texas Civil Statutes, Tit. 
28,Art. 1085a, § 1. 

-•_' Must acquire rights of access in converting an existing 
highway into a freeway or expressway in the Interstate sys-
tem. Wisconsin Laws 1955, Ch. 296 (§ 84.29(8)). 

McEinney's Consolidated Laws, Highways, § 30(2). 
59 The Wisconsin expressway statute authorizes the Mil-

waukee County expressway commiasibn to acquire "such 
lands, including any improvements thereon, and any inter-
ests, easements, franchises, rights and privileges in or per-
taining to lands, of whatever nature and by whomsoever 
owned - . - and to dispose of the same." Wisconsin Laws 
1955, Ch. 574, § 4 (59.965(5)(d)(1)). 

'-° Oregon Revised Statutes, Tit. 31, § 374.055. 
-' Revised Code of Washington, § 47.52.080. 

Annotated Laws of Massachusetts, Ch. 81, Sec. 70. 
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PLATE 10 

Access to service areas on the Wilbur Cross highway are sanctio,icd be Connecticut's controlled-access law. 

sion 	interpreting this provision, the 
Massachusetts court stated that the effect 
of a statute entitling an abutting land-
owner to damages for taking or injuring of 
his existing casements of access is to extend 

protection of the abutter's property beyond 
the protection guaranteed by the Constitu-
tional due process provision. In other words, 
the legislature can extend eoinpens;it ion to 
eases in which the exercise of eminent do-
main results in hardship to an individual. 

The issue on appeal was whether it was 
error for the trial judge to exclude cvit.icnee 
relating to how inconvenient, the remaining 
means of access was. Tue rule at common 
law was that mere inconvenience of access 
is rloneollIpensable, so normally such cvi-
ilence would be irrelevant and should be ex-
cluded. The I\Iassachusetts Supreme Court 
held that it icos error to exclude evidence 
of inconvenience in this case because the 
statute extends eolill)CnsatiOn to any impair-
ment or deprivation of access which an 
owner formerly had. Thus, the result, of the 
Massachusetts provision is that ronipensa-
tion is not liiiiitt'd to payIIIeIII for the tak-
ing of lice right of access, but,  inc Itides dacuc-
age caused by ilnpai rcicent of access to the  

2'° Nichols v, Commonwealth, 331 Mao' .151, 121 N.E.2t1 
50 (1951).  

remaining land not taken. Inconvenience 
of access is made compensal)le if it affects 
the value of the remaining land.111  

An existing highway might be converted 
into an expressway by regulating, rather 
than acquiring, access rights. Courts have 
said that mere eircuity of travel is not com-
pensable, and so long as an abutter has a 
reasonable means of access to the high-
way system, lie is not entitled to conipensa-
tion under the constitution. 

On the other ha.n(i, in the process of lay-
ing out an expressway, the hardship to a 
partieulai' abutter may be so great that the 
courts find it amounts to more than a mere 
regulation of access (or of air, light or 
view) that it amounts to deprivation of 
propci't.y for which the constitution requires 
the payment of just compensation. In such 
a situation, if the authorities do not have 
the power to purchase or concicnin these 
rights, the expressway plans would be 
thwarted. 

211 1"or eases rulal leg to cui'npensa ton for the I al lag of 
access rights in other jurisdictions ccc: People v. ScIunita 
Co., 123 Cal. Aplu.Od 925, 205 POd 117 (1054) ; Morgan v. 
Hill. 139 Con,,. 159, 'JO AId Gil (1952) ; noxbi'rber v. State 
highway Department, 120 CoIn. 488, 250 1'.2d 1007 (1912; 
Department of Public Works and i3 I lingo v Filli ins, 411,  
Ill. 3114, 101 NEIl 214 (1952). The Illinois- u-owrt held, 
in the l"itkins case, that flue ri-huh, ernest that ''tnst eo,,i. 
pernat lot," be paid uhid not menu, that sonic awani haul to 
be ,,u,u,le. '(ta jury ,-otild hut] that the hi,,i itatiou, of access 
to the new huighwav was un greater than had existed it, 
c-ut' ,uGc-tiu)ui iv ill, it,, old tuighuway. 
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Provisions authorizing acquisition of land 
in addition to immediate right-of-way needs. 
In the interest of economy, some of the 
State legislatures have authorized the high-
way department to acquire land in excess 
of immediate right-of-way needs. If the 
highway departments are authorized to ac-
quire only a sufficient amount of property 
for immediate right-of-way needs, the ac-
quisition of additional land for highway im-
provements later on may be very costly to 
the taxpayer. For example, increased traffic 
in the future may make necessary an addi-
tional lane. As a result of local economic 
conditions, the value of the land may have 
gone up considerably since the time of the 
original acquisition of the expressway right-
of-way. The construction of the highway 
itself might increase the value of adjacent 
land.215  

When a parcel of property is severed by 
an expressway, the value of the taking and 
the damage to the remainder of the property 
not taken may be as great as the total value 
of the entire parcel. If access to part of the 
property is cut off completely, the portion 
that is thus landlocked may be rendered 
completely useless and worthless. Conse-
quently, it would be more economical for 
the highway authorities to acquire the whole 
parcel of land. How have the various States 
dealt with this matter in their expressway 
laws? 

The statutes of Colorado,216  Idaho and 
Nebraska provide for the acquisition of 
property for "present or future highway 
needs." In 'Wisconsin, the Milwaukee 
County Expressway Commission is author-
ized to acquire property "in advance of the 
time of the adoption of an expressway proj-
ect budget . . ., when the public interest 
will be served and economy effected by fore-
stalling development of such lands which 
will entail greater acquisition costs at a 
later date." 217 

The model code provides that the high-
way departments may acquire an entire lot, 

211  For a discussion of the problem of future rights-of-way, 
see The Highway Laws Project Report on Acquisition of 
Land for Future Highway Use, Highway Research Board, 
1957. 

216 Sec. 120-6-10 also provides that the department of 
highways may acquire excess right-of-way whenever the pub-
lic interest, safety or convenience will be served. Colorado 
Revised Statutes. 

217 Wisco,,sin Laws 1055, Oh. 574, Sec. 4 (Sec. 59.905 
(5)(d)(2)). 

block or tract of land, if the interest of the 
public would be best served thereby, even 
though the entire amount is not immediately 
needed for the right-of-way proper. Ala-
bama,218  Arkansas, Delawaie, Florida,215  
Georgia, Indiana,22° Iowa, Kentucky, 
Louisiana, Michigan, Mississippi, Nebraska, 
New Hampshire, North Dakota, Oregon,221  
South Dakota, Tennessee, Utah, Vermont,212  
Washington, and West Virginia have 
adopted this provision.223  

Nebraska '221 New Jersey,225 Washing-
ton, 226 and Wisconsin,227  have specific pro-
visions allowing the acquisition of the whole 
parcel of land if it would be more economi-
cal.228  Ohio has a provision authorizing the 
director of highways to purchase all or any 
part of a tract of land when the acquisition 
of a part of said land needed for highway 

215 The authorization does not apply unless the property 
owner consents, however. Alabama Laws 1956, H.B. 148, 
See. 5. 

210 
See Dickson v, St. Lucie County, Fla., 67 So.2d 662 

(1953) on which the court held that the highway authorities 
may look into the future and acquire sufficient rights-of-way 
to take care of the needs of the foreseeable future. This case 
involved the ,widening of a road. 

220 May acquire property though not immediately needed 
if 

 
it is otherwise useful or necessary in carrying out the 

purposes of the act. Burns' Indiana Statutes Annotated, Sec. 
36-3105. 

221 May acquire an entire lot or block if the interests of 
the owner and the State will be best served. Oregon Revised 
Statutes, Tit. 31, Sec. 374.040. 

222 Vermont also has a provision relating to the reloca-
tion of public utilities which seems to authorize the acquir. 
ing of land to accomplish that purpose. Vermont Laws 1955, 
H.B. 414, Sec. 4. 

Maryland, Massachusetts and Rhode Island also have 
provisions authorizing the taking of excess land: The Mary. 
land statute authorizes the acquisition of property for land-
scaping, parkisg ai-eas and protection of adjacent scenery. 
Annotated Code of Maryland, Art. SOB, Sec. 164(b). In 
Massachusetts the authorities may take extra land adjoining 
the location of the public way as a elope easement. Anno-
tated Laws of Massachusetts, Oh. 81, Sec. 78. In Rhode 
Island, the City of Providence may take excess land, but 
no more than would be sufficient to form suitable building 
sites abutting on the public highway or street. Rhode Island 
Laws 1940, Oh. 2239, Sec. 6. 

22.1 Sec. 21 provides that excess land may be acquired (but 
not by condemnation) where Uneconomic remnants of land 
would be left to the original owner or where severance or 
consequential damages to a remainder make the acquisition 
of the entire parcel more economical to the State. Nebraska 
Laws 1955, Oh. 148 (nB. 187). 

22.5 Tile highway authorities may acquire excess land, but 
only if the portion outside the normal right-of-way would 
be landlocked or so situated that the cost of acquisition 
would be practically equivalent to the total value of the 
whole parcel of land. New Jersey Statutes Annotated, Sec. 
27: 7A-4.1. 

5 Washington Laws 1953, Oh. 131 provides that the State 
highway commission is authorized to acquire property out-
side the right-of-way if its value doesn't exceed severance 
damages. However, they may not do this if the taking of 
the additional land would deprive any adjacent owner of 
an existing right of ingress and egress to his property. 

227 Sec. 59.055(5) (ci) authorizes the county expressway 
commission to acquire remnants of tracts or parcels of land 
where it would assist is rendering just compensation to a 
landowner and would eerve to minimize the over-all cost. 
Wisconsin Laws 1955, Oh. 574, Sec. 4. 

228 Sec. 104.1 of the California Sts-eets & Highway Code, 
which authorizes the acquisition of an entire parcel of 10,14 
if it would prevent the rise of clause or hitigations concern-
ing severance damages, has been interpreted to apply to the 
acquisition of property for freeways as well as conventional 
highways. People v. Thomas, 108 Cal. App.2d 832, 239 
P.24 914 (1052). 
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Tile 	IVyck Expressivay in New York incorpOrateS frontage roads sanctioned by law. 

itrposes will result in substantial daniages 

to the residue by severance, controlled ac- 

cess or isolation. 	in Massachusetts, Ne- 
hraska ,_3n New Hampshire '231 0100,232  Ver-

iiiont,3 ' \Vasltington,2" and \Visconsin,233  

the express\Vay statutes authorize the high-

way autlioi'ities to sell or lease excess land. 

See 'lable 10, page 48 for States which 
provide for the acquisition of excess land 

in their expi'essw'ay. law. 

To demonstrate the effect of the statutory 

provisiOnS discussed above, the following 

(lisCUssi011 and illustrations may be helpful 

In Figure 14, B's land is severed by the 

expressway right-of-way. If the triangular 

parcels on either Si(le of the i'ight-of-way 

are thet'eby rendered practically useless, the 

cost to the State may be as great if they 

IlaItwiur's Ohio RuivierI ('rot.', 5rc. 5501.1 11. 
Are 	ziwithorized to sell any part or jilt crest in real 

prniurtv which is no longer needed for highway purposes. 
\elui'astia Laws 1955, CIr. 115 (11.11. 157) See. 25. fire 
limited steels provtsiolus are inomp-oiated in the general law 
in Nulurrinrka. 

'thin' e,ulnlliiSSi.util'r lvii Ii ti,. 	approval of tin' Cruveriror 
a rut Council may net I or lease any surplus property at public 
or private sale. New Hainpslr ire 1tcvi, ii Statutes A t.nu,t at nil, 
Sec. sse.2. 

1''J tin' 	Irinnior of lrighrwrr.vn is anutluoricerl to  sill to thu 
I. igtrenrt bidder at pubi in ii iction lily 	p art of the land not 
required for h iglrwrry purposes. llalutw ill'S Otulo flvised Coil.', 
See. 5501,111. 

213 lIre State II ighway llor ru WIll, the approval of I ru 
Oovernor tinny sell or lease land or builnlitugs no longer 
r,eeded. Vermont J,aws I 055, It, II, 111 • Sus'. 7, 

InS The State h igiru ny euummission iurn.y sell or excl,nrnrg' 
for oilier land not needed for  Ii igluway purposes. Wash tug. 
inn l.aws 1053, (dl. 1:31. 

all 
 

Applies to thin' ,'ul ii war ,kri' County zxprenwuy ('1,111' 
toss lou. 

pay severance claitiages as it would be if 

they acquired all of B's property. None of 

A's land is presently needed for the express-

\vtt\' right-of-way. However, the rate of in-

crease in volume of traffic indicates that it 

will be necessal'y to acquire land adjacent 

to the presently-needed right-of-way five 
years from now, which will necessitate ac-

quiring pai't of A's property, as indicated. 

The cost to the State five years from now 

may be much greater than at present, if the 

value of A's property respon(ls to the su-
penor hi igliway inipi'ovemcnt provided, as 

it is likely to do, or if there continues to be 

a rising land mai'ket. 
To summarize the illustrations: (1) If 

Ner enpresswOy 

Parcel A 

'flTf R,giut.of-wOy for 
rmmediote epresswoy 'reeds 

- R.ghl.sf' way for blare 
exp,eSSwOn improvOmOnt 

F'IunulrE 11, All jilustral jour of the IlveluIhtuno' of having tire 
legal authority to aclin ire an unit ire lot or tract of land in 
special cases where reunirairts or orv,'raio'e damages are in 
selv,ul. 
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Jlla Highway oathorities 
may acquire ]Il11IL Land authorized 

to be acquired 

FIGUISE 15. Where right-of-way can be acquired only for 
immediate needs for expressway right-of-way. 

the statute authorizes only acquisition of 
land for present expressway right-of-way, 
the shaded area shown in Figure 15 could 
be acquired. (2) If the statute authorizes 
acquisition for present and future right-of-
way, the shaded area in Figure 16 could be 
acquired. (3) If the statute authorizes the 
acquisition of an entire parcel of land if 
it would be more economical so to do, the 
shaded area in Figure 17 could be acquired. 
(4) If the statute authorizes both (2) and 
(3) above, the shaded area shown in Figure 
18 could be acquired. 

Precedence in court proceedings. The 
dockets of many State courts have a great 
backlog of cases to be tried. The usual order 
of hearing these cases is according to the 
order on the court calendar, which is gen-
erally based upon the date of submission to 
the clerk of the court of the necessary 'pa-
pers by the attorneys involved. Thus, it 
may take months and sometimes years to 
adjudicate a case involving the condemna-
tion of property for highway purposes, caus-
ing considerable delay in an urgent express-
way program. 

To avoid this delay, it is possible to grant 

Land that can be acquired W lillIlE for eopresswoy porposes, 
present and future 

Flovan 16. Statutory authority to acquire land for both 
present and future needs. 

FIGURE 17. Authority to. acquire an entire parcel of land 

certain ,types of cases involving the, public 
interest precedence in court proceedings, by 
statute. - Ar)cansas;.Indiana Kentucky, Mis-
sissippi; OhioSuth Dakota, Vermont, and 
Washington have such a provision in their 
expressway law, 'gtanting precedence for 
property acquisition cases involving ex-
pressways. The provision generally stipu-
lates: "Court proceedings necessary to ac-
quire property or property rights shall take 
precedence over all other causes not involv-
ing the public interest, to the end that the 
construction of expressways may be expe-
dited." Other states may so provide in their 
general condemnation law. 

Provisions Relating to the Use of the 
Project 

After an expressway is constructed, what 
provisions, if any, are necessary to preserve 
it as a controlled-access facility? Are laws 
necessary to keep people—the motoring 
public and the abutters—from entering and 
leaving the highway wherever they, please? 

In general, there are two types of legisla-
tive provisions relating to the use of the 
project, designed to preserve the controlled- 

FIGURE 18. Authority to acquire lahd for both present and 
future needs, and authority to acquire an entire parcel of 
land. 
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5ressway Igisation made possible this Atlanta expressway carrying 20,000 vehicles per day at a speed of .18 miles per 
hour as compared with 16 miles per hour on conventional city streets. 

access feature of expressways: (1) provi-
sions which deny or limit access, applying 
to all users of the facility, including the 
abutting owners, and (2) provisions regu-
lating traffic on the expressway. 

Pro vz.s'wns 1)cii 'tjtng or I1enuting Access. 
The model code states that "no person shall 
have any right of ingress or egress, to, from 
or across the controlled-access facility to 
or from abutting land, except at designated 
points at which access may be permitted, 
upon such terms and conditions as may be 
specified from time to time." It should be 
noted that this provision applies to all per-
sons—travelers, abutters, invitecs, licensees 
and others—so it constitutes, in cficct, both 
a traffic regulation and a specific denial of 
access to abutting land. States which have 
substantially this provision are: Alabama, 
Arkansas, Delaware, Florida, Georgia, In-
diana, Iowa, Kentucky, Louisiana, Mary-
land, Mississippi, Montana, New Hamp-
shire, North Dakota, Oregon, Rhode Island 
(the City of Providence) , South Carolina, 
South Dakota vf(rinessee  Utah, Vermont, 

See. 28.0908 in the general highway law provike that 
when a highway is constructed or improved so as to leave 
a d deli or elevation depriv tog the abutting landowner of 
easy and co,tve,iient access it is the duty of the highway 

Washington, West Virginia, Wisconsin, and 
Wyoming. 

New Yoi'k has a similar provision 	de- 
nying access to all persons except at Junc-
tions with other public highways andexcept 
as such cases may be reserved when the 
property is acquired. In the case of People 
V. &lek.28  an abutting owner was restrained 
from crossing except at the designated 
points, lie claimed the county attorney had 
acquiesced in his claim of a crossing at the 
time the property was acquired for the 
highway. The court belch, however, that, this 
in no way bound the Department of Public 
\\rorks  and that the Department was not 
estopped from denying consent now The 
very purpose of a limited-access highway 
law, said the court, was to prevent this sort 
of thing.219  

authorities to provide the owner of each tract or tarot and 
each church • ehiool, park, playground or other public build-
hug or grou,id with one pint of easy and eo,ivenieiit access 
to a public way. South Dakota Code. Quite: Des this see-
tb,, apply to limited access highways? 

Highways, Sic. 1(2). 
202 Misc. 271. 110 N.V.S.2d 559 (1922). 

ta The defenda,,t lanilosvnc-r also contetided that having 
the access where he wanted it would not be any more dan,. 
gerous to traffic than, the regular provided access points. The 
court rejected this point, htowevs-r, stating that if such an 
argument could succeed every landowner whose land was 
taken for lint itd access highways could make the nanny- argu-
merit and defeat the ptrpe of the lint ted access statutes. 
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Several States have provisions applying 
to the abutting owner or occupant, to pre-
vent him from constructing new access 
points which would destroy the controlled-
access character of the expressway. Illi-
nois,240  Nebraska,24' Oregon,242  South Caro-
lina,243  and Wisconsin 244  have such a 
provision. 

Some of the States also have provisions 
which authorize the highway departments 
to provide a crossing when land is severed 
by an expressway. In Nebraska and Ore-
gon, the provision applies only to severed 
agricultural property, and the crossing may 
not be used for any roadside business or 
enterprise.245  The statutes of Illinois, Mary-
land,246  Wisconsin and Virginia also provide 
for limited crossings when property is sev-
ered by an expressway. These designated 
crossings are effective only as long as the 
two parcels are under one ownership. If the 
owner sells one parcel, he loses his rights 
with respect to the crossing.247  

240 Sec. 336 provides that when an existing highway has 
been designated a freeway, no abutter shall construct any 
new means of access or enlarge or extend any existing 
means without the consent of the authorities on acquiring 
property rights. The authorities stipulate points at which 
access will be permitted and specify and enforce the terms 
and conditions thereof. Smith-ilsird Illinois Annotated Stat. 
utes, Oh. 121, Sec. 336. 

241 Sec. 28 provides that any right of access between the 
controlled access facility and property abutting or adjacent 
to a frontage road shalt terminate and ingress and egress 
shall be provided to the frontage roads at such places as will 
afford reasonable and safe connections. No right of direct 
access shall accrue to any new highway paid in whole or 
in part with Federal or State highway funds, and the de-
partment may prescribe and define the locatioi, of the privi. 
ledge of access, if any, but shall not leave private prop-
erties without reasonable access to a road. Sec. 30, Nebraska 
Laws 1955, Oh. 148 (11.13. 187). 

242 Sees. 374.405 and 374.420 provide that no rights of 
access in or to any state or county highway (counties be-
tween 125,000 and 300,000 population) accrue where such 
highway is relocated or reconstructed upon a new right-of-
way. The authorities may, in connection with the acquisition 
of real property for a right-of-way, prescribe and define the 
location, width, na'tslre and extent of any right of access. 
Sees. 374.410 and 374.425. Also, they may prosecute and 
enjoin the entering or leaving the new highway inconsistent 
with the grant of access. Oregon Revised Statutes, Tit. 31, 
Sees. 374.415 and 374.430. 

243 Section 4 provides: "Along new highway locations 
abutting property owners shall not be entitled as a matter 
of right, to access to such new locations, and any denial of 
such rights of access shall not be deemed as grounds for 
special damages." 

Section 7 provides that reasonable frontage roads or other 
access roads shall be provided to serve property for which a 
permit for a direct entrance or exit is denied. Also, existing 
unsafe driveways may be changed so as to eliminate any un-
safe features, or closed, if other reasonable access is pro-
vided. This procedure shall not in any way abrogate or 
deny any property owners' rights as to relief under any 
existing law relating to the condemnation of property, how-
ever. South Carolina Acts of 1926, S.B. 250. 

2- After the designation of a controlled access highway, 
abutting owners or occupants have no right of access, by 
reason of the fact that their property abuts the controlled 
access highway or for any other reason, except only the 
controlled right of access, light, air or view, Wisconsin 
Statutes, Sec. 84.25(6). 

45 Nebraska Laws 1955, Oh. 148 (fiB. 187), See, 31 
Oregon Revised Statutes, Tit. 31. Sec. 374.085. 

246 May not be used for roadside business or enterprise. 
247 Smith-Flurd Illinois Annotated Statutes, Cli. 121, Sec. 

Illinois, Nebraska, South Carolina, and 
Utah have provisions requiring permits for 
the construction of private driveways or 
other facilities. A criminal penalty is irn-
l)OSed in Illinois and Nebraska for con-
structing such accommodations without the 
required permit or for violating the condi-
tions or regulations imposed by the per-
mit.248  

The 1956 Rhode Island Legislature has 
provided for a special commission to study 
and explore the problems involved in the 
control of access to State highways in rela-
tion to reasonable roadside protection regu-
lations pertaining to ingress and egress,249  

The denial of access to and from abutting 
land, either by acquisition of an existing 
right or by preventing the right from aris-
ing, may have rather substantial effect not 
only on the convenience of transportation 
for the abutting owner, but on the use to 
which land may be put. To date, the courts 
which have dealt with the matter have ruled 
that such an incidental effect does not in-
validate or limit the highway authorities' 
action. In a recent condemnation case in 
Washington,220  the State petitioned to have 
all rights of ingress and egress declared nec-
essary for public use, and asked that an 
order be entered limiting travel to such as 
would be necessary to the property as pres-
ently used, which was a one-family resi-
dence. The landowners claimed that the 
State not only was limiting ingress and 
egress, but was also seeking to control the 
use to which remaining land might there-
after be put.251  

The trial court held for the landowner, on 
the theory that the plan would limit the 
use of the private land back of the access 
and right-of-way boundary. The Supreme 
Court, however, reversed the decision, stat-
ing that the only issue before the trial court 
was whether or not the property could be 
taken for public use.212  

338; Annotated Code of Maryland, Art, 89B, § 169 ; Code 
of Virginia, § 33-42; Wisconsin Statutes, § 84.25(7). 

245 Smith-I-lurd Illinois Annotated Statutes, Oh. 121, 
§ 300d; Nebraska Laws 1955, Oh. 148 (H.B. 187), § 32 
through 35 ; South Carolina Acts of 1956. S.B. 250, § 7 
Utah Code Annotated, H 27-9-10, 27-9-11. 

249 Rhode Island Laws, S. 404, 1956. 
250  State v. Superior Court, Wash., 287 P.2d 494 (1955). 
'°' The highway department had identified different kinds 

of approaches Avi private uses and structures. The one in 
this case was designated type A limited to use as a one-
family residence. 

252 In the Depas-tnseiil of Public lVorks and iluildisiçjs a. 
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San A,itonio Expressway. Texas law authorized highway authorities to provide grade-separated intersection. 

Traffic Requlaftons. It is axiomatic that 
traffic i-egulations are necessary in connec-
tion with the use of all highways, in order 
its minimize traffic accidents and promote 
the most efficient opei'ation of the facilities. 
\lotorists are not permitted to drive in any 

direction on any line they please or drive 
at aIIy speed they wish, even on a conven-
tional highway. The regulation of the con-
duct of the highway user has long been con-
sidei'ed lleeessary in the public interest. 

More than one-half of the States which 
have expressway legislation have special 
provisions for the regulation of traffic on t'x-
pl'essways, either by spelling out specific 
regulation.s in the legislative enact ment or 
generally authorizing the highway depart-
ments to regulate the use of the project. 
The very nature of an expressway, being a 
highway with controlled access, makes nec-
essary further regulation of its use. 

I-low the various States have sought to 
regulate traffic on expressways is best illus-
trated by a consideration of the statutory 
provisions themselves. The two most corn- 

IonIc,, 413 M. 551, 110 N.E.3d 179 (1953) inc it the 
(cut ions of file al,iitt lug owner was that I he IIIinois 1"rec-
ways Art was an unuouist itut tonal utelegat ion of SrI, it rsry 
power becaUse it. gave the I ti-part 111(01 of I'ubl je W,irks and 

the alit tier ity to it,-s iguitute points of ingress and 
egress. The i-lain, was that this WS5  in ellict giving thu,qn 
power to ZOUC, ivithetit jiniiatu,,n, the land abutting the 
highway, ,hrstgu,at iug (It(- a,,-u-ss points at their own fancy. 
The Court hots ever, found the act c-oust itutioutal. 

nion provisions are (hlloted  in full, since they 
are each adopted l)raciically verbatim in 
the States which have them: 

It is unlawful for any persons: 

(:1) to drive a vehicle over, upon, or across any 
Nil-h, cent 1111 tia the sect iOn, or other sc' nila (ion or 
dividing line on con t rolled-access facility; 

(h) to imike a left tilt-n or F-him except 
Ilit-ough openings pi-ovided for that purpose; 

(e) to drive any vehicle except in the proper 
litne and to the tight of the ecutt-al dividing curb 
or line; 

(d) to drive any vehicle onto a controlled-ac-
cess facility from a local service roach, except 
t.hcl-ollgh in Opening provided for that purpose. 

This l)l'oviSi011 of the model code has been 
adopted in Arkansas, Colorado, Delaware, 
Florida, Indiana, Iowa, Kansas, Kentucky. 
Mississippi, Montana, South Carolina, 
South I)akota, Tennessee, Utah, Vermont, 
Washington, and Wyoming. Wisconsin has 
adopted pi'ovision (d) above. 

(a) No peleon shall drive onto or fi-ont an' 
limited-access roadway except at sttch entrances 
and exits as are established by public :tuthority. 

(b) The St:tte highway department, the motor 
vehicle depart ment., with the approval of the 
governor, or loc:sl authorities may by orchnance 
Witli 	 to itflY controhleti-aecess highway 
under their respective jurisdictions prohibit the 
use of any such limited-:tceess roadway by pedcs-
triatlit, bicycles, or otlter non-mot oi'ized lr:tffic or 
by motorcycles. 
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This provision has been adopted in Ala-
bama, Arizona, California, Idaho, Illinois, 
Iowa, Maine, Michigan, Montana, New 
Jersey, New Mexico, North Dakota, Utah, 
Washington, and West Virginia.253  Con-
necticut has adopted paragraph (a) above. 

A few other States have delegated the 
authority to make regultions regarding the 
use of expressways, involving speed and the 
type of traffic permitted, to the highway 
authorities; these include Georgia,254  Illi-
nois,255  New Hampshire,25° New Jersey,257  
Oklahoma,258  Pennsylvania,250  and Wiscon- 
Sjfl.260  

Table 11, page 59, is an analysis of the 
several kinds of regulatory provisions con-
tained in the expressway laws, by States. 

Public Utility Provisions 

When any highway is established or im-
proved, it is often necessary to make cer-
tain adjustments of public utility facilities 
that are in the existing highway right-of-
way so that they will not interfere with the 
primary use of the highway as a travel 

zo See Appendix D, page 102, for citations to the statutes. 
24 The authorities may recommend the fixing of such rates 

of speed as deemed in the public taterest, for such action to 
be taken by the director of public safety as be may find 
necessary, or for such action as may be decided upon by the 
governing authority of the municipality, if in a municipality. 
Georgia Laws 1955, Act 333 (MB. 305), Sec. 4. 

'The Department may zone controlled access through 
highways and establish speed limits not in excess of 60 
miles per hour in such zones for vehicles of the first divi-
sion. Such zones and speed limits shall be determined upon 
the basis of an engineering and traffic investigation and 
shall be effective when appropriate signs giving notice of 
such zones and speed limits have been erected along such 
highway?' Smith-Hurd Illinois Statutes Annotated. Oh. 95, 
Sec. 146(e). 

The commissioner may regulate, or restrict or prohibit 
the use of limited-access facilities by trucks, busses and other 
commercial vehicles, and may regulate the use of such fa-
cility by all other types of vehicles and pedestrians. Such 
regulations shall be posted on every such highway and a 
penalty is imposed for violations. New Hampshire Revised 
Statutes Annotated, Sees. 236.9, 236.10. 

257 The commissioner is authorized to restrict the use of 
roadways in parkways to passenger motor vehicles and make 
other proper regulations. However, if any highways or por-
tions thereof over which autobuases lawfully operate is desig-
nated a parkway, no such restriction or regulation shall pre-
vent the use by autobusses on such portions. New Jersey 
Statutes Annotated, Sec. 27: 7A-6. 

258 May designate the whole or any part of a limited-access 
highway as a parkway, or as a heavy traffic highway, or 
otherwise limit or specify the type of traffic entitled to use 
the same. Oklahoma Statutes Annotated, Title 69, Sec. 11.3. 

The authorities have exclusive jurisdiction over the 
controlof the use of such limited-access highway and may 
limit ingress and egress thereto and the parking and speed 
of vehicles, or may exclude any kind or clans of vehicles 
Provided, however, this shall not restrict the authority or 
jurisdiction of any peace officer in enforcing traffic regula-
tions. Also any person violating any parking or speed re-
striction or traffic control, in summary proceeding, shall be 
subject to fine or imprisonment. Pnrdon's Pennnylvania Stat-
utes Annotated, Title 36, Sec. 2391.9. 

00 The expressway statute in \V isconsin, which app1 ins to 
Milwaukee county, authorizes the governing body which has 
jurisdictfon over the expressway to regulate the use of and 
regulate speed on expressways. Wisconsin Laws 1955. Oh, 
574, Sec. 6 (Sec. 59.965(5)(j)). 

artery. The question arises as to what ex-
tent the highway departments may regulate 
the public utilities; also, if removal or relo-
cation of the utility installations is neces-
sary, who shall bear the cost? A few States 
have provisions in their expressway statutes 
which deal with these problems. 

Regulating Public Utilities. In Califor-
nia, the approval in writing of the highway 
department is required before any public 
utility franchise may be granted involving 
a freeway.26' Also, the holder of a franchise 
must obtain a permit from the highway de-
partment before constructing any facilities. 
The department may prescribe reasonable 
conditions as to location, method, and man-
ner of construction of the utility facilities, 
and all such physical property is subject to 
relocation.262  

Provision is also made in California for 
contracts between the department of high-
ways and transportation companies or 
cities, counties, public corporations, dis-
tricts or political subdivisions, who may 
provide sewer and water facilities, particu-
larly for the financing, construction and use 
of mass transportation facilities.263  

Cost of Removal and Relocation. The 
statutes of California, New Jersey, New 
York and Vermont 264  provide that under 
certain conditions the cost of removal or 
relocation of a public utility facility shall 

201 This approval is not required in the cane of granting a 
franchise for the exercise of a privilege in a city street where 
it crosses a State highway. The city shall, however, give 
notice to the department of its intent to grant a franchise 
so that the department has an opportunity to present any 
considerations it deems important. The department mutt 
approve the franchise unless the exercise of the privilege 
would be incompatible with the primary use of the freeway. 

°' Streets & Highways Code, Sees. 683 et seq. 
Sees. 147 et seq. provide that the department is author-

ized to provide for, finance and construct such mass trans-
portation facilities as are required for loading and unload-
ing passengers carried on motor coaches or busses operated 
by con,mon carriers. 

The department may enter into contracts for the financing, 
construction and use of mass transportation facilities. Any 
such contract shall provide for the reimbursement to the de-
partment of such sum as it may expend to construct the fa-
cilities by requiring as a condition to the use of such facility 
that each user pay the department such sums based upon 
use or otherwise as may be agreed upon. No contract is 
valid until it is approved by the public utilities commission. 
A contract between the department and transportation com-
pony shall authorize the use of both the freeway and mass 
transportation facility thereon to which it regulates. Diir-
ing the effective period of such contract, which shall not 
exceed 35 years, no franchise shall be required of such corn-
pasy by any city. 

The department may make any regulations as may bere-
quired in the interests of public safety governing the use of 
any express highway or aclditiosal facilities constructed for 
the loading and unloading of passesget-s. Streets & High-
ways Code. 

201 California Streets & Highways Code, Sec. 700 et seq. 
New Jersey Statutes Annotated, Sec. 27: 7A-7 ; New York, 
SfcKinney's Consolidated Laws, Highways, Sec. 346; Var-
nuont Laws 1055, H.B. 414 (Act No. 270) Sec. 4. 
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Table 11. Regulatory Provisions Concerning the Use of Expressways 

State 
Control of Access 

Applies to All Persons 

Traffic Regulations— 
Prohibited Highway 

Use Specified 
Penalty Provisions 

Authorizes Highway 
Departments to 
Regulate Use of 

Expressways 

Alabama X 	 X 	 - 	- 
Arizona - 	X 	 - 	- 
Arkansas X 	 X 	 X 	 - 
California - 	X 	 - 	- 
Colorado - 	X 	 X 	 - 
Connecticut - 	X 	 - 	- 
Delaware X 	 X 	 X 	 - 
Florida . 	X 	 X 	 X 	 - 
Georgia X 	 - 	- 	x 
Idaho X 	 - 	- 
Illinois X 	 X 	 - 	- 
Indiana X 	 X 	 X 	 - 
Iowa X 	 X 	 X 	 - 
Kansas - 	X 	 X 	 - 
Kentucky X 	 X 	 X 	 - 
Louisiana X 	 - 	- 	- 
Maine - 	X 	 - 	- 
Maryland X 	 - 	- 	- 
Massachusetts - 	- 	- 	- 
Michigan - 	X 	 - 	- 
Minnesota NO LEGISLATION 
Mississippi X 	I 	X 	 X 	 - 
Missouri NO LEGISLATION 
Montana X 	 X 	 X 	 - 
Nebraska X 	 - 	- 	- 
Nevada - 	- 	- 	- 
New Hampshire . X 	 - 	X' 	 x 
New Jersey - 	X 	 - 	S  X 
New Mexico - 	X 	 - 	- 
New York X 	 - 	- 	- 
North Carolina . 	 NO LEGISLATION 
North Dakota X 	 X 	 - 	- 
Ohio - 	- 	- 	- 
Oklahoma - 	- 	- 	X 
Oregon - 	- 	- 	- S  

Pennsylvania - 	- 	- 	X' 	 X 
Rhode Island X 	- 	- 	- 	- 
South Carolina X 	 X 	 X 	 - 
South Dakota X 	 X 	 X 	 - 
Tennessee. X 	 X 	 X 	 - 
Texas - 	 - 	- 
Utah X 	 X 	 X 
Vermont X 	 X 	 X 	 - 
Virginia - 	- 	- 	- 
Washington X 	- 	X 	 . 	X 	 - 
West Virginia X 	 X 	 - 	x 
Wisconsin X . 	X 	 X 	 X 
Wyoming X 	 X 	- 	. 	X 	 - 

TOTAL 28 30 20 7 

1 For violation of the authorities' regulations 



Table 12. An Analysis of Provisions in Expressway Laws Relating to Relocation and Removal of Public Utility Facilities 

State Type of Utility 

Public or 
Privately 
Owned 

Within or off 
Right-of-Way Who Pays Conditions 

California Any utility. Either Off right-of-way State Applies only to State highways which are or may 
become freeways. 

Any utility. Private In right-of-way Utility Applies only to State highways which are or may 
become freeways. 

• Any utility. Public In right-of-way State If freeway was not State highway at time facility 
was installed. 

Any utility. Private In right-of-way .  State If freeway was not State highway at time facility 
• was installed and utility was not under con- 

• tractual obligation to relocate facilities at own 
expense. 	 - 

Publicly-owned sewers and fire hydrants; (See In right-of-way State 
publicly or privately owned street light- column 1) 
ing structures. 

Connecticut Any sewer, pipe, main, conduit, cable, wire, Either Either Shared State does not pay for private right-of-way when 

pole, tower, building or utility appliance - facility removed from highway right-of-way. 
owned or operated by any electric, gas, 
telephone, telegraph or water company 
or any municipal government or depart- - 

ment or subdivision thereof. 

New Jersey Any public utility. Private Either State State Highway Commissioner shall not have power 
to acquire by eminent domain any property 
owned or used by a public utility. 	Order of 
State Highway Commissioner for removal or 
relocation outside expressway to be approved by 
Board' of Public Utility Commissioners. 

New York Telephone 	and 	telegraph 	wires, 	power Either "that cross any State Work may be done by owners and sup't of public 

-' transmission and gas, oil and water or thruway" works may enter into agreements with owners 
conduits, cables of every kind and nature. for all or part of the work of relocation at the 

expense of the State.  
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be borne by the State as part of the cost of 
the expressway project. The New York law 
applies to thruways and not just those desig-
nated as controlled-access facilities. The 
New Jersey and Vermont laws also provide 
that the public utility may operate under 
the same conditions and period of time on 
the new location as it did at the former lo-
cation. The statute of Connecticut provides 
for an equitable sharing of the cost of relo-
cation and removal of facilities by the State 
and the owner or operator of the public 
utility.265  The Wisconsin expressway law 
for counties of 500,000 or more population 
also provides for a sharing of costs in the 
case of privately owned utilities.265  

Table 12, on page 60, contains an analy-
sis of the various provisions relative to the 
allocation of the cost of relocation and re-
moval of public utility facilities, when ne-
cessitated by an expressway improve-
ment.267  

115  "In establishing the equitable sharing of costs to be 
paid by the state and the owner or operator of the facility, 
there shall be deducted from the cost of the readjusted, 
relocated or removed facilities a sum based on a considera-
tion of the value of the materials salvaged from existing in-
stallations, the cost of the original installation, the life ex-
pectancy of the original facility, and the unexpired term 
of such life use. When any facility is removed from the 
right-of-way of a public highway to a private right-of-way, 
the state shall not pay for such private right-of-way. If the 
commissioner and the company - - - cannot agree upon an 
equitable apportionment of cost, either may apply to the 
superior court in the county within which the controlled ac-
cess highway is situated - . - for a determination of a por-
tion of the cost to be borne by each, and said court or such 
judge, . . - shall appoiht a state referee to make such deter-
mination.... If the report (of the referee) is accepted by 
the court, such determination shall, subject to right of ap-
peal as in civil actions, be conclusive upon both parties." 
General Statutes of Connecticut, Sec. 971c. 

The Wisconsin expressway statute (Sec. 59.065) pro-
vides that the county expressway commission, subject to the 
approval of the public service commission may require a 
town, village or city to remove, relocate or replace any sewer, 
street light or other like utility service if the present loca-
tion of the facility interferes with the expressway project. 
The commission pays the cost with the following exceptions: 
The local unit bears that part of the cost of the improve. 
ment which exceeds the cost of the replacement of the exist-
ing facility in kind or with equal materials. Where the 
facility is replaced by an enlarged facility, at the city, town 
or village's request, the commission bears the excess cost 
where it is caused by designed construction and use of the 
expressway. 

Water utilities used for governmental purposes may be 
removed, relocated or replaced only with the consent and 
approval of the city, town or village owning and operating 
such facilities. 

In the case of privately owned public utilities, the com-
mission pays § of the cost, deducting credit for items sal-
vaged

'
for any betterments made at the option of the com-

pany and for the value of the used life of a facility retired 
from use, if the service life of the new facility will extend 
beyond the expectancy of the one removed. Wisconsin Laws 
1955, Oh. 547, Sec. 6. 

Oregon has a provision designed to insure against a 
throughway unreasonably interferrisg with the operation 
of a railroad. Sec. 374.020 states that no throughway shall 
be eitablished upon or across the operating properties of 
any common carrier railroad or across any industrial or busi-
ness property served by railroad industrial trackage or across 
any property at such a location as to unduly interfere with 
the reasonable access of shipers, passengers or the public 
to railroad facilities unless the state highway commission 
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View of Steel Bridge approacl,es on Harbor Drive, Portland, Origin. 

Provisions Relattng to Roadside Services 
and Commercial Enterprises 

On every public highway, some tccomo-

dation must be macic to serve the motorist 

and his vehicle even if it is only an appro-

priate sign directing the motorist to the fa-
cility. Since the number and placement of 
access points to an expressway are limited, 

should special statutory provisions be made 
to insure adequate service facilities? 268 

What statutory safeguards are available 

which will make sure that the frequency, 

design, and location of such accommoda-

tions are wholly consistent with the express 

character of the controlled-access highway? 

In Indiana, New Jersey, Pennsylvania, 

and Rhode Island proviSion is made for the 

establishment of access or service roads ho- 

and the railroad agree on the proposed throughway protest, 
or unless the Polil i0 Utilities ('o,nmicsioner ehall by order 
upon petit ion by the State highway Commission alter no-
tice to the rail road and heart, ig, find that publie convenience 
and ne,'c-ssity so require. Oregon lfevise,l Stat,, cc. 

°5' See, h'eloestwu of J'uhti,' 1/ iii! los 1)5,, to Iliqluraii lw 
prerciieto, highway lleee:irch Heart Special 10-port 21, 
1955, p. 71; H.D. 127, S4th Cong., let. Sees. (1955). 

In a 1911 New J,,jk coo, it was held that a gasoline 
elatiot, is a,, esse,,tial i,,cjdcnt of a modern public parkway 
and no express stat ntorv lower for its construction and main - 
tenanc to ,ioessilrs. (Sic. 10 of lie New York II igl,wav 
Law grants alit l,or ity to out,, 1,1 jut, Stat parks and parkway.s 
to 	the 'l':,c)n ie State I'arkss'av Corn,,, ission. ) A ntlerse,, v. 
Toronto State Parkway Coia,njssiesi, 262 App, Ide. 892, 28 
N. V.5.2,1 632 (1941). 

cated so as to permit the establishment of 
adequate fuel or other service facilities.260  

Several States have statutory provisions 
to the effect that no commercial enterprises 

should be authorized or conducted by the 

State on an expressway right-of-way.270  

Section 112 of the Federal Aid 1-lighvav 

Act of 1956 provit:les that all agreements 

between the Secretary of Colnmcl'ee and the 
State highway departments for the con-

struction of projects on the Interstate Sys-
tem shall contain a clause providing that 
the State will not permit automotive service 
stations or other commercial estabhsliinents 
for serving motor vehicle users to be con-

structed or located on the rights-of-way of 
the Interstate System. 

Massachusetts is the only State which 

B,,rns 1ndia,,, Statutes A,n,ot at oil. Sec. 36.3111 ; New 
Jeroey Statutes .s,,,s,tated, Sec. 97: 7 A -8(f) ; h',irdon's l'enn. 
svlva,,ia Statutes Annotated, Tit. 36, Sec. 2391.:i ; Rhoule 
island laws 1049, Ch. 2392. 

°' See, fleorgia Laws 1953, Act 333 (11.13. 305), § 3 
fl,-vieod Statutes of Slai,,e, Ch. 23. § 9; New h1arnpslirc 
1lvioed Stables An,,olated, § 216.8: New .Jersev Statutes 
Annotated, Sec. 27 : 7.5-8 (but nothing l,erei,, should pr• 
vent tli° operatin, of a,,t,,busses on the property used for 
or 	designai cut as a freeway or parkwav) : P,,rdon'u l's,,,,- 
svlva,,ia Statutes A,,nutated, Tit. 36. § 2391.3 ; hll,ode 0-land 
Laws 1940, Cl,. 2792 (no commercial e,,terjurise scrnict,,', 
,solor -,:chictca is a,,tl,orize,l, b,,t 	,, the a, l,orities should pri- 
vile for adequate access to service facilities of prOud e own-
ers) ; Vernun,,t, laos 1953, H.B. 411, § 11; Wisconsin Stat- 
,,tess, § 84.25(11) . 	Slai,,ea,u,l Georgia stipulate that this 
does,,'t im,elude public ,,tihitieu. 
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The Sehi,vihihl Expressway. State, courilv and cliv co,itri btitcd to the cost of this project under PeTIlIsylvania law. 

provides that the management and opera-
tion of roadside facilities should be entirely 
tinder the control of the department of high-
ways, the income from which should go into 
the highway fi111c1.27  

In New Jersey, the law authorizes the 
State Highway Commission to acquire 
suitable areas for service facilities and to 
sell parcels of land to private individuals 
under certain conditions: 272  The purchaser 
must have been a resident of the State for 
two years iiiimediate]y preceecling the sale; 
the land must be sold at a public sale to the 
highest responsible bidder; it may not be 
sold to a pcl'soil who owns or leases any 
premiseS in the same service area on the 
same side of the freeway or parkway pur-
chased for a similar pliI'post ; the Commis-
sioner is required to provide a sufficient 
number of scpai'ate premises to encourage 
free and open competition; the Comniis-
stoner may make regulations relating to the 
design of the buildings and sanitary and 
health si andarcis and forbid the conducting 
of any but the type of business for which 
the property was originally sold, by ifleor- 

'' .\nr,oiated I,aws of lIu.ssaeliusetfs, Cli. Si, Sec. 7C. 
New Jersey StItIitesAnhIot4tted, Sec. 27: 7A-S). 

potuting in the deed covenants running with 
the land. (Sec Table 13, page 64.) 

The Maryland State Roads Commission 
is authorized to acquire property to provide 
parking and service areas adjacent to de-
med-access highways.273  

In connection with roadside service facili-
ties, the problem of conflict with local son-
big ordinances may arise. For example, may 
a roadside service facility be constructed 
along an expressway where the area has 
been zoned as residential only? This ques-
tion arose in New Jersey in connection with 
the construction of service areas for the 
Garden State Parkway, a toll facility. It, 
was held there that the New Jersey High-
way Authority was exempt from local zon-
ing and building requirements.27 ' 

J'jflafl cm g Pro visions 

Most of the States have no special financ-
ing provisions for expressways, but fInance 
an expressway in the same manner as a con-
ventional highway. Two States, however—
Michigan and Oklahoma—have rather de- 

Anuot:tted ( ,.,de ii M,re1and, Art. 8513. Sec. 8(e). 
?74 Tow,, of BloomS lii v. New Jersey Highway Authority, 

IS N.J. 237. 11.1 A.2d 858 (1953). 
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Table 13. State Statutory Provisions Relating to Establishment of Roadside Commercial 
Facilities Along Expressway 

State 

Management & 
operation of roadside 
facilities by highway 

department 

Private operation of 
roadside facilities, but 
may be regulated by 

the State 

No commercial 
enterprises shall be 

authorized or 
conducted by the 

State on an express- 
way right.-of-way 

Authorities shall 
provide service roads 

to permit the 
establishment of 

adequate roadside 
facilities 

Georgia X 
Indiana X . 
Maine X 
Massachusetts X 
New Hampshire X 
New Jersey X X X 
Pennsylvania X X 
Rhode Island X X 
Vermont X 
Wisconsin X 

TOTAL 1 1 8 4 

1N,J.S.A.: Sec. 27: 7A-8 provides that commercial enterprises shall not be authorized except as 
provided in the statute. 

tailed provisions for financing the construc-
tion of these modern facilities. 

Michigan.275  The procedure in Michigan 
is that the State Highway Commissioner 
and any county, city, or village may enter 
into a contract for the sharing of the cost 
of acquisition, construction or improvement 
of limited-access highways. The payment 
of the share of the cost to be borne by each 
governmental unit is to be made in annual 
installments over a period not to exceed 30 
years. The State Highway Commissioner 
and local governmental units are specifically 
authorized to make the payments from 
gasoline and motor fuel taxes, motor vehicle 
registration taxes and from funds received 
from the Federal government or any of its 
agencies, or from any other source for or 
in aid of the project. 

Agreements to share cost: 

State Highway Commissioner 	 .- Local Government Unit 

Agreement to ulsore cost 
oflimited-access próiect; 
payable in annual 
installments in 30 yearn 
or less. 

State Highway Fond ______________ from 	 - Local uharee in 
state highway fund 

Additionally, in order to provide funds 
for the immediate construction of a limited-
access highway or for the payment of part 

275 Michigan Statutes Annotated, Sees. 9.1094(8.1) through 
9.1094(14). 

or all of the unpaid balance of annual con-
tributions, the highway commissioner or 
local units are authorized to borrow money 
by the sale to the public of negotiable 
dedicated tax bonds or notes. These are 
secured by an irrevocable pledge of the 
annual contributions required to be made 
by all governmental units that are parties 
to the contract. The bonds are payable 
solely from the proceeds from the funds 
received from gasoline and motor fuel taxes 
and motor vehicle registration taxes.27° 

Sale of bonds: 

	

Bonds secured by pledge of highway funds 
Government 	 Public 

Funds for immediate construction or for 
payment of unpaid balance of annual 
contributions. 

Paying off the bonds: 

	

Government 	 Bonds 	 Public 

Proceeds from gasoline or motor fuel 
loses and motor vehicle registrotion tauon 

The Michigan Act was held to be consti-
tutional in Ziegler v. Wit hers poon.277  

'° The total aggregate principal amount of bonds or 
notes outstanding at any one time shall not exceed $300,-
000,000 in the ease of providing funds for the Immediate 
construction or completion of a limited access project. 

277 331 Rich. 337, 49 N.W.2d 318 (1951). For a brief of 
this case see Appendix 0, page 90. 



THE STATUTES 	 65 

il tIE li 

View of sect ion of the Soul his st 'Ira ticsvov. look log westerly icr os ramps and grade sips vat ions in Penn 	Park, 
Kansas City, Missouri. 

Oklahoma .2TS  In Oklahoma, limited-ac-
cess facilities may be ultimately financed 
by the property owners who are benefited 
by the construction of the facility or by the 
city or county. The procedure is substan-
tially as follows: 

If the governing body of the city or board 
of county commissioners determines that 
benefits result to any property served by the 
limited-access facility, they may assess the 
amount of benefit against the property. 
They may create street improvement dis-
tricts to the extent of such benefits and as-
sess against the property benefited that por-
tion of the cost of acquisition and construc-
tion of the facility. If the property is not 
benefited, or if the cost of acquisition or 
construction is greater than the benefit to 
the property, the city or county may pay 
the costs out of proceeds of bonds to be 
issued.279  

When the authorities find that local bene-
fits accrue to any property, the city or 
county engineer prepares plaiis and esti- 

m Oklahoma Statutes Annotated, Tit. 69, Sees. 11.6 
through 11.33. 

'the cliv and county may submit to the voterS the ques-
ir,n of whether or not it shall become indebted for the 

liniited.aceess facility. Cttis and counties over 190,000 
population are atithorizel to pay all or any part of the cost 
of acquiring the necessary right-of-way out of general funds 
or the proceeds of bonds voted for such purpose. 

mates of probable cost of the improvements, 
including acquisition. He also defines the 
bounclari'.'s and extent of districts or lands 
to be specifically assessed. The districts are 
not to be more than 2,460 feet from the 
center of the limited-access facility. 

These plans and estimates are then filed 
with the city or county clerk or board of 
county commissioners who, if satisfied, 
adopts the same by resolution. This resolu-
tion is published in newspapers of general 
circulation. Unless the owners of more than 
one-half in area of land which is hable to 
assessment file written protest within 15 
days after the last publication, the mi-
provement may be made and assessments 
levied. If over one-half of the landowners 
protest., the city or county may not adver-
tise the facility again for six months. 

After the expiration of protest time the 
city or county adopts a resolution to pro-
ceed with the project. This resolution is to 
set forth terms or conditions with reference 
to letting the contract and shall provide that 
the contractor shall furnish from time to 
time funds needed for acquisition of rights-
of-way.28° 

'l'he resolution shall also proc ide that the cost ractor 
shall execute to the city, bonds in the amount stated in the 
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A portion of John F. Fitzgerald Expressway, looking south from lndu.l vial Building. This elevated project is being carried 
tirough the heart of the city. Boston, Massachusetts. 

'I'Ite contract is awarded to the lowest and 
best bidder. The aggregate amount of such 
contract can not exceed the engineer's esti-
mate of cost.. Anything over this is void and 
no assessments for the excess may be levied. 
The contract may be for all or part of a 
limited-access facility. 

Thus, the contractor pays all costs and 
the city or county delivers to the contractor 
negotiable certificates at 6% interest in an 

to these costs.ast alflOUflt equal  

resolution for furs di jug condemnation moneys and also eon - 
slit ioued for the full and faithful execution of the ivork, and 
furni ,,)i bonds for lisa inteliuttie for at least flee years. 	the 
resolution shall also require the  execution of bonds to the  
State of Oklahoma conditioned on the payment of all labor 
and material used in Colist root Sin. 

If a enmity or city ilitasiho or fails to acquire l:tiril to 
crinplel e the fai-itit r I hisoi and only I hiss may tho holder of 
lIme ecri ihiizit i' he 	ti tutu -il to a petsouiil jllili7!tlrst against 
the unuui icipal ity. 

hoe' construction is initially financed: 

Certilicote in on amount equal to costs plus 6% interest 

Contractor 	 City or County 

Pays cost of acquisition on Construction of limited access 
fOci lily 

C, 

Certificate holder 

After the construction is completed, the 
engineer files a eomiiplete report of the cost, 
excluding acquisition. The report includes a 
proposed sd iedule of estimated assessments 
to be made against each parcel of land in 
a (liSt-l'iet. The city or county then appoints 
a hoard of appraisers to appraise and ap-
pllrtion lands within the assessment dis-
I net. The al)praiSers are to use as a guide 
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STATE, COUNTIES, CITIES & TOWNS 	
.• STATE Ek COUNTIES izi:ii STATE, CITIES Oi TOWNS 

f] STATE & DESIGNATED SUBDIVISIONS = LEGISLATIVE OR EXECUTIVE APPROVAL PROVIDED FOR 
1 .......... 11 ,,r, oOts!,ClflM 

liiiIi itiilitaI iIif 	riivlTl1neflt units siiieilieiiIIY iLiltilOrizeil 	IV stLtill 	lii LiliSt Isct or designate expreswas. 

the est mated assessments prepared by the 
engineer, but are not bound by it. The ap-
praisal board may vary the total assessment 
as between the various parcels of land (IC-

penitent upon nearness or remoteness from 
the facility and from points of access. They 
also may consider any other factors vliirlt 
might result in greater benefit to one par-
cel than to another. The hoard's written 
report is to he filed with the city or county 
(1 C rk. 

After no(icc and hearing of conipiaiiits of 
the assessments, the taxes are levied by or-
dinance or resolution. The assessments are 
payable in 10 equal annual installments at 
7% interest or without interest if paid 
within 30 (lays. If any instalhneiit is not 
paid when due, the interest rate is 12% per 
annum until paid. The assessments are a 
lien against the land co-equal with other 
taxes. 2S2 

After 30 days, within which time the 
whole assessment is payable without in-
terest, a city or county may issue limited- 

SeIoii,i Isisi is to be treated liii caine as property of 
oilier owners. 

Poynront of to,es by ossessed property owners:  

City or county 

10  
Property owners 

access facility bonds in an amount equal to 
the aggregate amount of the remaining then 
unpaid assessments. efliese  bonds are paya-
ble a month after the last assessment in-
stallment is due. The interest rate is 61,'/0 per 
annum; 1017o after maturity. The city or 
county may call in the bonds when they 
have accumulated funds sufficient to pay 
them. 

Solo of bonds for inroredioto funds: 

City or county 

Bondholder 

The bonds are to he turnec over to the 
contractor in payment of the amount due 
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and payment of the cost of construction in 
accordance with the terms of the contract. 
Bonds are to be issued to retire the interim 
certificates together with accrued interest 
and shall be turned over to the holders of 
the certificates as full payment.28  

When city or county has sufficient funds 
from assessments: 

Retired 

SI 
0I Contractor 	 Bonds 

City or county 

Certificate holders Bondholders 

The constitutionality of the Oklahoma 
Act was challenged in e1951 case,284  on the 
theory that the creation of a controlled-ac-
cess highway improvement district, by reso-
lution, deprived property owners of their 
property without due process of law. The 
Oklahoma Supreme Court held that it was 
constitutional; that Art. X, Sec. 7 of the 
State constitution provides that the legis-
lature may authorize county and municipal 
corporations to levy and collect assessments 
for local improvements upon property bene-
fited thereby. 

Illinois, New Hampshire, Oregon, Penn-
sylvania, Virginia and Wisconsin also have 
provisions relating to financing.285  

253 When a railroad or street railway shall occupy a por-
tion of a limited-access facility, the railroad company may 
be required to pave the area to 3 feet on each side of the 
tracks; if there are two tracks located within 100 feet the 
company may be required to pave in between. If an over-
pass or underpass is constructed instead, the railroad com-
pany may be required to pay at least one-half the cost. 

284 Molt v. Board of Commissioners of Oklahoma County, 
205 OkIa. 178, 236 P.2d 476 (1951), 

285  Illinois: Ch. 34 Sections 57i through 57q provide for the 
issuance of expressway bonds in counties of 500,000 or more 
population. Smith-Hurd Illinois Statutes Annotated. 

Miscellaneous Provisions 

A few states have provisions relating to 
maintenance,288  vacation,287  and reconver-
sion 288  of a controlled-access facility to a 
conventional highway. However, most of 
the States rely on the general highway law 
for these matters. 

New Hampshire: Sec. 236.7 provides; "Any limited ac-
cess facility, service road, or alteration thereof shall be con-
structed with State or Federal funds or both, and any limited 
access facility shall be maintained with State or Federal 
funds or both." New Hampshire Statutes Annotated. 

Oregon: Sec. 374.045 authorizes the State Highway Com-
mission to pay the cost incident to the acquisition of real 
property or any interest therein for the establishment, loca-
tion and relocation of throughways and construction, recon-
struction and maintenance of same out of State Highway 
funds in the same manner as such funds are dilbursed for 
other highway purposes by the commission. Oregon Revised 
Statutes. 

Pennsylvania: Sec. 2391.14 provides that so much of the 
money in the Motor License Fund as may be necessary from 
time to time is specifically appropriated to the Department 
of Highways for carrying out provisionsof this act. Pur-
don's Pennsylvania Statutes Annotated, Title 36. 

Virginia: Sec. 33-43 provides that the commission may 
expend out of funds appropriated to the commission such 
funds as may be necessary to carry out the provisions of 
the act, code of Virginia. 

The Wisconsin Expressway Law appliea to counties of 
500,000 or more population and contaibs special financing 
provisions for a land acquisition fund by issuance of bonds. 
Wisconsin Laws 1955, Ch. 574 (Sees. 67.04(1)(v), 84.09(7), 
59.965(5) (d).) 

288 Illinois: H.B. 1107, Illinois Laws 1955 provides that 
the Department of Public Works or County Boards may 
maintain or enter into maintenance agreements with local 
agencies having jurisdiction over relocated nubIle ways which 
formerly intersected the freeway at grade. Pennsylvania.-
Sec. 2191.10 provides that maintenance shall include the re-
moval of s,,ow, maintenance of curbs, shoulders, ditches and 
slope areas and may include planting and trimming of trees, 
grasses, shrubs and vines on the right-of-way or slope areas. 
Sec. 2301.12 provides for maintenance of local service high' 
ways by the authorities of the locality wherein it is located. 
Purdon's Pennsylvania Statutes Annotated. The lVashington 
statute provides that the State shall install, maintain and 
pay for lights in cities or towns on fully controlled, limited 
access facilities. Washington Laws 1955, Ch. 179, Sec. 3 (6). 

257 lViyeonsin: Sec. 84.25(13): 'A controlled-access high-
way shall remain such until vacated by order of the 
state highway commission except that the discontinuance of 
all state trunk highway routings over a highway established 
as a controlled-access highway shall summarily vacate the 
controlled-access status of such section of highway." Wiscon-
sin Laws 1955, Ch. 270, Sec. 2. 

__ Oregon Revised Statutes, Sec. 374.025 provides: Any 
State highway or section thereof which may have been lo-
cated, established, designated and constructed as a through-
way may, in while or in part, be changed from a throughway 
to an ordinary highway by the commission if in the judg-
ment of the commission such action will best serve public 
ijeeds, 



SUMMARY OF EXPRESSWAY LAW, BY STATE 

STATUTES AND CASES PERTAINING TO EXPRESS-
WAYS AND CONTROL OF ACCESS.1  

ALABAMA 
Statutes: 

Similar to the model act. Limited to high-
ways included in the National System of 
Interstate Highways and authority to desig-
nate controlled-access facilities limited to 
State highway department. 

ARIZONA 
Statutes: 

Has only definition of facility and traffic 
provisions. 

ARKANSAS 
Statutes: 

Similar to the model act. 

Judicial Decisions: 

City of Fort Smith v. Van Zandt, 197 
Ark. 91, 122 S.W.2d 187 (1938) upheld 
authority of city to restrict access by con-
struction of dividing curb on theory that 
city has duty to make reasonable provisions 
for the safety of the users of the street. 

CALIFORNIA 
Statutes 

State, cities and counties are authorized 
to lay out freeways. Provisions for inter-
governmental cooperation, requirement of 
consent of local government and authority 
to acquire rights of access. Cost of removal 
and relocation of utility facilities under 
certain conditions paid by State. 

Judicial Decisions: 

Bacich v. Board of Control of California, 
23 Cal.2d 343, 144 P.2d 818 (1944) and 
Beals v. City of Los Angeles, 23 Cal.2d 381, 

Only the predominant features of the State legislation and 
only some of the more significant judicial decisions are in-
cluded in this appendix Statutory citations are omitted. 
See Appendix D for complete citations. 

144 P.2d 839 (1944): Where a street is 
closed creating a cul-de-sac, abutters are 
entitled to compensation for restricting ac-
cess in one direction. 

Beckham v. State, 64 Cal. App.2d 487, 
149 P.2d 296 (1944). Circuity of travel be-
yond the next intersecting street is not 
compensable. 

People v. Ricciardi, 23 Cal.2d 390, 144 
P.2d 799 (1943). Where highway was wid-
ened so that the landowner no longer had 
direct access but had access by a more cir-
cuitous rout via a service road, the measure 
of damages was the difference in property 
value before and after the change of the 
highway, less the benefit derived from the. 
service roads. 

Holloway v. Purcell, 35 Cal.2d 220, 217 
P.2d 665 (1950) upheld constitutionality of 
freeway statute. 

People v. Thomas, Cal., 239 P.2d 914 
(1952) and ,Schnider v. State, 38 Cal.2d 
439, 241 P.2d 1 (1952). No right of access. 
accrues to a freeway on new location. 

COLORADO 

Statutes: 

State highway commission with approval 
of governor authorized to designate State 
highways as freeways. Provision for limited 
crossing where property severed by freeway. 
Provision for intergovernmental coopera-
tion, authority to acquire access rights. 

CONNECTICUT 

Statutes: 

State highway commissioner, with advice 
and consent of governor and attorney gen-
eral, may lay out limited-access highways; 
upon direction of general assembly, con-
struct any trunk line highway as a parkway 
or freeway. Authority to acquire access 
rights. Provision for equitable sharing of 
cost of relocation and removal of public 
utility facilities. 

69 
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DELAWARE 
Statutes: 

State Highway Department may con-
struct express highways; limited to ap-
proaches to the Delaware Memorial Bridge 
and roads connecting such Bridge, or its 
westerly approaches, with any existing 
highway. Has statute similar to model act 
applicable to New Castle County only. 

FLORIDA 
Statutes: 

Similar to model act. 

GEORGIA 
Statutes: 

Similar to model act. Standard for exer-
cise of authority is whenever the authorities 
consider that traffic conditions, present or. 
future, justify such special facilities, which 
is substantially as in the model act. This is 
defined in the Georgia statute to mean a 
road having present traffic volumes requir-
ing a minimum of four lanes, or traffic vol-
umes necessitating such within 20 years. No 
commercial enterpries allowed on right-of-
way. 

IDAHO 
Statutes: 

Controlled-access provisions incorporated 
in the general highway code . States and 
counties authorized to designate highways 
as controlled-access. Authority to acquire 
access rights. 

ILLINOIS 
Statutes: 

State, counties, cities, villages and incor-
porated towns may construct freeways. Au-
thority to acquire access, air, light and view 
rights. Provision for limited crossing where 
property severed by freeway. Provision for 
permits for entrances and exits. Has ex-
pressway bonding provision, for counties 
over 500,000 population. 

Judicial Decisions: 

Department of Public Works and Build-
ings v. Lanter, 413 Ill. 581, 110 N.E.2d 179  

(1953). Upheld constitutionality of free-
ways act. It does not constitute an unlaw-
ful delegation of authority. 

Department of Public Works and Build-
ings v. Wolf, 414 Ill. 386, 111 N.E.2d 322 
(1953). Highway authorities may not 
merely erect signs declaring an existing 
highway to be a freeway. Existing rights 
of access, air, light and view may not be so 
extinguished. 

INDIANA 
Statutes. 

Similar to model act. 

IOWA 
Statutes: 

Similar to model act. 

Judicial Decisions: 

Lingo v. Page County, 201 Iowa 906, 208 
N.W. 327 (1926). Mere inconvenience and 
circuity of travel does not entitle an abutter 
to compensation. 

KANSAS 

Statutes: 

Similar to model act. 

KENTUCKY 
Statutes: 

Similar to model act. 

Judicial Decisions: 

Elizabethtown, Lexington and Big Sandy 
Railroad Co. v. Combs, 73 Ky. (10 Bush) 
382, 19 Am. Rep. 67 (1874). The right of 
access is a property right and cannot be 
taken without just compensation. 

Northio Theatres Corp. v. 226 Main 
Street Hotel Corp., 313 Ky. 329, 231 S.W. 
2d 65 (1950). An abutter has an easement 
of air, light and view over a highway as well 
as an easement of access. 

Smick v. Commonwealth, Ky., 268 S.W. 
2d 424, (1954). No right of access acrues to 
a limited access facility on new location. 
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LOUISIANA 
Statutes: 

Similar to model act. 

MAINE 
Statutes: 

State Highway Commission authorized to 
construct controlled-access highways. Au-
thority to acquire access rights. Provisions 
requiring local consent and prohibiting 
commercial enterprises on the property or 
right-of-way acquired. Governor and coun-
cil, with the special authorization of the 
legislature, may direct the commission to 
construct any State highway as a parkway 
or freeway. 

MARYLAND 
Statutes 

State Roads Commission authorized to 
construct controlled-access arterial high-
ways, expressways, freeways and parkways. 
Controlled -access highways and express-
ways shall have termini in municipality 
which is recognized principal traffic generat-
ing center or connect with a route which is 
a principal traffic distribution, collection or 
dispersal artery. Average of 3,000 and 5,000 
vehicles per day required for controlled-ac-
cess highways and expressways, respec-
tively. Authority to acquire access rights. 
Provision for limited crossing where prop-
erty severed. 

Judicial Decisions: 

State Roads Commission v. Franklin, 
Md., 95 A.2d 99 (1953). The Maryland 
statute does not require that the exact 
termini be determined nor that the 5,000 
average vehicles per day requirement be in 
existence at the time expressway construc-
tion is begun. 

MASSACHUSETTS 
Statutes: 

State highway department authorized to 
construct limited-access ways. Abutters al-
lowed compensation for taking of or injury 
to access where the limited-access way is 
laid out on an existing public way. 

Provision for roadside service facilities 
under the control of the highway depart-
ment. 

Judicial. Decisions: 

Nichols v. Corn?nonwealth, 331 Mass. 
531, 121 N.E.2d 56 (1954). Under Massa-
chusetts statute abutter is entitled to com-
pensation for injury to existing easements 
of access where limited access way is laid 
out in whole or part in the location of an 
existing public way. 

MICHIGAN 
Statutes: 

State, counties, cities and villages author-
ized to construct limited-access highways. 

Provisions for intergovernmental coop-
eration and requirement of consent of local 
governments. Authority to acquire access, 
air, light and view rights. Provision for 
sharing costs among the various govern-
mental units and for bond financing. 

Judicial Decisions. 

Ziegler v. Wit herspoon, 331 Mich. 337, 49 
N.W.2d 318 (1951). Financing provisions 
of limited access law did not violate consti-
tutional debt limitations. 

MINNESOTA 
Statutes: 

None. 

Judicial Decisions: 

Burn quist, Atty. Gen. v. Cook, 220 Minn. 
48, 19 N.W.2d 394 (1945). Specific statu-
tory authorization to acquire access rights 
is not necessary since Minnesota's general 
highway laws are broad enough to include 
the power to acquire access rights. 

MISSISSIPPI 
Statutes: 

Similar to Model Act. 

MISSOURI 
Statutes: 

None. Missouri Constitution, Art. IV., 
Sec. 29 provides for the control of access. 
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Judicial Decisions: 

State v. James, 356 Mo. 1161, 205 S.W.2d 
534 (1947). State Highway Commission 
may acquire access rights without special 
enabling legislation, under the Missouri 
Constitutional provision providing for the 
control of access. 

State v. Clevenger, Mo., 291 S.W.2d 57 
(1956). Deprivation of access to a limited-
access highway on a new location is not 
compensable; 

MONTANA 
Statutes: 

Similar to model act. Limited to National 
System of Interstate Highways. 

NEBRASKA 
Statutes: 

Has comprehensive highway code with 
expressway provisions incorporated. State 
highway department authorized to con-
struct controlled-access facilities. 

Authority to acquire access, air, light and 
view rights. Provision for intergovernmen-
tal cooperation. Limited crossing where ag-
ricultural land severed by highway may be 
provided. Provision for permits for en-
trances and exits. 

NEVADA 
Statutes: 

Department of highways authorized to 
construct limited-access highways or free-
ways. 

NEW HAMPSHIRE 
Statutes: 

State highway commissioner authorized 
to establish limited-access highways. 

Authority to acquire access, air, light and 
view rights. Provision prohibiting commer-
cial enterprises on property acquired for or 
designated as limited-access facility. 

NEW JERSEY 
Statutes: 

State highway commissioner authorized 
to construct freeways and parkways. 

Authority to acquire access rights. 

Cost of public utility facility relocation 
or removal paid by State. 

Provision for acquiring land for roadside 
service facilities for sale at public auction 
to highest responsible bidder, with regula-
tions to insure the best service and preserve 
competition. 

NEW MEXICO 
Statutes: 

Has only definition of facility and traffic 
provisions. 

NEW YORK 
Statutes: 

Superintendent of Public Works author-
ized to construct controlled-access high-
ways. 

Except for projects on the "strategic net-
work of highways" controlled-access high-
ways are limited to new location. 

Requirement of consent of local govern-
ments. 

Expense of public utility relocation borne 
by the State. 

Judicial Decisions: 

Jones Beach Boulevard Estate v. Moses, 
268 N.Y. 362, 197 N.E. 313 (1935) upheld 
regulation which restricted access, causing 
abutter to travel five miles before being 
able to make a left turn. Since regulation 
was reasonably adopted to benefit the trav-
eling public, he had no remedy. 

Story v. New York Elevated R.R. Co., 90 
N.Y. 122, 43 Am. Rep. 146 (1882). Abutter 
held entitled to compensation for taking of 
his special rights of access, light and air. 

Robinson v. State, 137 N.Y.S.2d 673 
(1955). No right of access accrues to a 
controlled-access highway on new location. 

People v. Sack, 202 Misc. 571, 110 N.Y.S. 
2d 556 (1952). Abutter may be restrained 
from crossing controlled access highway ex-
cept at the designated points. 

NORTH CAROLINA 
Statutes: 

None. 

Judicial Decisions: 

Hedrick v. Graham, Supreme Court of 
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North Carolina, 1957. State Highway and 
Public Works Commission is authorized to 
designate highways as limited-access. 

NORTH DAKOTA 
Statutes: 

Similar to model act. 

OHIO 
Statutes: 

State, counties and municipalities are au-
thorized to construct limited-access high-
ways or freeways. Authority to acquire ac-
cess rights. 

Judicial Decisions: 

Neuweiler v. Kauer, Ohio, 107 N.E.2d 
779 (1951). Limited access statutes is not 
unconstitutional for lack of adequate 
standard, since the sections are not isolated, 
but part of the general highway law. 

State v. Linzell, 163 Ohio St. 97, 126 
N.E.2d 53 (1955). Circuity of travel is not 
compensable and where abutter's ingress 
and egress is substantially the same after 
highway relocation, he is not entitled to 
compensation. 

Rothwell v. Linsell, 163 Ohio St. 517,127 
N.E.2d 524 (1955). A highway need not be 
designated exclusively for through traffic in 
order to be "especially designed for through 
traffic" as defined in the limited-access 
statute. 

OKLAHOMA 
Statutes: 

State, counties and cities of. 5,000 or more 
are authorized to construct limited-access 
facilities. Financing provisions providing 
for issuance of bonds and assessment of 
benefits against property in improvement 
districts. 

Judicial Decisions: 

Holt v. Board of Commissioners of Okla-
homa County, 205 Okia. 178, 236 P.2d 476 
(1951). Upheld constitutionality of creation 
of controlled-access highway improvement 
districts. 

OREGON 
Statutes: 

Authorities of the State and counties of 
125,000-300,000 population may establish 
throughways. Provision for intergovernmen-
tal cooperation and requirement of consent 
of local governments. Authority to acquire 
rights of access, air, light and view. Provi-
sion for. limited crossing where agricultural 
land is severed by throughway. 

Judicial Decisions: 

State Highway Commission v. Burk, 200 
Ore. 211, 265 P.2d 783 (1954). No right of 
access accrues to an abutter to a through-
way on new location. 

PENNSYLVANIA 
Statutes: 

The authorities of the State and political 
subdivisions are authorized to construct 
limited-access highways. Requirement of 
consent of the appropriate local govern-
ments for designation of highway as limited 
access. Commercial enterprises on right-of-
way or property acquired for limited-access 
highway prohibited. 

Judicial Decisions: 

Breinig v. County of Allegheny, 332 Pa. 
474, 2 A.2d 842 (1938). Driveways may be 
regulated under the police power. However, 
in this case the authorities had abused their 
authority in revoking abutters permit since 
traffic conditions did not warrant it. 

In re Soldiers' & Sailors' Memorial 
Bridge, 308 Pa. 487, 162 Atl. 309 (1932). In 
the absence of a constitutional or statutory 
provision so requiring, an abutter is not en-
titled to payment for consequential damage 
to his property where no property is taken. 

RHODE ISLAND 
Statutes: 

In addition to general law, has special 
law for City of Providence. State and 
City of Providence authorized to construct 
freeways. 

Service stations prohibited on property 
acquired for or designated as a freeway. 
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Authority to acquire rights of access, air 
and light. (City of Providence may also 
acquire rights of view.) 

SOUTH CAROLINA 

Statutes: 

Similar to model act. Authority extends 
only to State highway department. Provi-
sion for system of permits for direct en-
trances and exits. 

SOUTH DAKOTA 
Statutes: 

Similar to model act. 

TENNESSEE 
Statutes: 

Similar to model act. 

TEXAS 
Statutes: 

Authorities of State and incorporated 
cities and towns are authorized to construct 
fi.eeways. Authority to acquire access rights. 

UTAH 

Statutes: 

Similar to model act. Provisions for per-
mit for approaches. 

VERMONT 
Statutes: 

Similar to model act. Authority restricted 
to Interstate System and extends to State 
Highway Board only. Cost of public utility 
facility relocations or removal paid by 
State. No commercial enterprises allowed 
on right-of-way. 

Judicial Decisions: 

Kelbro, Inc. v. Myrick, 113 Vt. 64, 30 
A.2d 527 (1943). The right of view includes 
the right to display only goods or advertis-
ing matter which pertains to the business 
conducted thereon and the right cannot be 
transferred for general commercial use. 

VIRGINIA 
Statutes: 

State highway commission authorized to 
construct limited access highways. Provi-
sion for limited crossing where property sev-
ered by limited-access highways. 

WASHINGTON 
Statutes: 

Similar to model act. 

Judicial Decisions: 

State v. Ward, 41 Wash.2d 794, 252 P.2d 
279 (1953). Where farmer's land was sev-
ered by limited-access highway, evidence of 
service road was admissible in mitigation of 
damages. 

State v. Superior Court, Wash., 287 P.2d 
494 (1955). Authority to limit travel to 
such as necessary to the property as pres-
ently used (residence) upheld. 

WEST VIRGINIA 
Statutes: 

Similar to model act. Authority to con-
struct controlled-access facilities extends 
only to State road coñrnissioner. 

WISCONSIN 
Statutes: 

Authorities of State and counties of 500,-
000 or more population authorized to con-
struct controlled-access highways. Provision 
for intergovernmental cooperation. Provi-
sion for crossing permits where property 
severed by controlled-access highways. No 
commercial enterprises allowed on right-of-
way. 

Expressway law for Milwaukee county 
contains provision for bond financing for a 
land acquisition fund. Cost of public utility 
facility relocation and removal shared. 

Judicial Decisions: 

Carazalla v. State of Wisconsin, 269 Wis. 
593, 71 N.W.2d 276 (1955). Damage to re-
maining land not taken due to the exer-
cise of the police power by the designation 
of a highway as controlled-access is not 
compensable. 
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WYOMING PUERTO RICO 

Statutes: Statutes: 

Similar to model act. None. 

ALASKA 
Statutes: DISTRICT OF COLUMBIA 

None. Statutes: 

HAWAII None. 

Statutes: 
None. 
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MODEL CONTROLLED-ACCESS HIGHWAY ACT 1  

Below is the model act referred to 
throughout this monograph. Composed in 
1941, it has had a profound impact on State 
legislation since that time. Its inclusion 
here does not necessarily imply that it is 
the best law on the subject today. But it 
has withstood the test of time. If it were 
revised now, certain very minor and rela-
tively inconsequential changes might be 
considered wise in light of experience and 
research. 

A MODEL FOR A CONTROLLED-ACCESS HIGH-
WAY LAW 

An Act to provide for the planning, desig-
nation, establishment, use, regulation, al-
teration, improvement, maintenance, and 
vacation of controlled-access facilities; the 
acquisition of lands required therefor; the 
restriction of intersections and control of 
approaches; the establishment of local serv-
ice roads; the prohibition of certain acts 
thereon and provision for penalties there-
for; and for other purposes. 

Sec. 1. Declaration of policy. The legisla-
ture hereby finds, determines and declares 
that this act is necessary for the immediate 
preservation of the public peace, health, and 
safety, and for the promotion of the general 
welfare. 

Sec. 2. DefInition of a controlled-access 
facility. For the purposes of this act, a con-
trolled-access facility is defined as a high-
way or street especially designed for 
through traffic, and over, from, or to which 
owners or occupants of abutting land or 
other persons have no right or easement or 
only a controlled right or easement of ac-
cess, light, air or view by reason of the fact 
that their property abuts upon such con-
trolled-access facility or for any other rea-
son. Such highways or streets may be free-
ways open to use by all customary forms of 
street and highway traffic; or they may be 

"Model Controlled-Access Highway Law," in Pub Lie Con-
troL of Highway AcceO8 and Roadside Development, David 
H. Levin, Public Roads Administration, Federal Works 
Agency, Washington, DO., 1947. 

parkways from which trucks, busses, and 
other commercial vehicles shall be excluded. 

Sec. 3. Authority to establish controlled-
access facilities. The highway authorities 
of the State, counties, cities, towns, and 
villages, acting alone or in cooperation with 
each other or with any Federal, State, or 
local agency or any other State having au-
thority to participate in the construction 
and maintenance of highways, are hereby 
authorized to plan, designate, establish, 
regulate, vacate, alter, improve, maintain, 
and provide controlled-access facilities, for 
public use wherever such authority or au-
thorities are of the opinion that traffic con-
ditions, present or future, will justify such 
special facilities: Provided, That within 
cities and villages such authority shall be 
subject to such municipal consent as may 
be provided by law. Said highway authori-
ties of the State, counties, cities, villages, 
and towns, in addition to the specific powers 
granted in this act, shall also have and may 
exercise, relative to controlled-access facili-
ties, any and all additional authority now or 
hereafter vested in them relative to high-
ways or streets within their respective juris-
dictions. Said units may regulate, restrict, 
or prohibit the use of suëh controlled-access 
facilities by the various classes of vehicles 
or traffic in a manner consistent with section 
2 of this act. 

Sec. 4. Design of controlled-access fa-
cility. The highway authorities of the State, 
county, city, town, and village are author-
ized to so design any controlled-access fa-
cility and to so regulate, restrict, or prohibit 
access as to best serve the traffic for which 
such facility is intended. In this connection 
such highway authorities are authorized to 
divide and separate any controlled-access 
facility into separate roadways by the con-
struction of raised curbings, central dividing 
sections, or other physical separations, or 
by designating such separate roadways by 
signs, markers, stripes, and the proper lane 
for such traffic by appropriate signs, mark-
ers, stripes, and other devices. No person 
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shall have any right of ingress or egress to, 
from, or across controlled-access facilities 
to or from abutting lands, except at such 
designated points at which access may be 
permitted, upon such terms and conditions 
as may be specified from time to time. 

Sec. 5. Acquisition of property and prop-
erty rights. For the purposes of this act, 
the highway authorities of the State, county, 
city, town, or village may acquire private 
or public property and property rights for 
controlled-access facilities and service 
roads, including rights of acess, air, view, 
and light, by gift, devise, purchase

'
or con-

demnation in the same manner as such units 
are now or hereafter may be authorized by 
law to acquire such property or property 
rights in connection with highways and 
streets within their respective jurisdictions. 
All property rights acquired under the pro-
visions of this act shall be in fee simple.2  
In connection with the acquisition of prop-
erty or property rights for any controlled-
access facility or portion thereof, or service 
road in connection therewith, the State, 
county, city, town, or village highway au-
thority may, in its discretion, acquire an 
entire lot, block, or tract of land, if, by so 
doing, the interests of the public will be 
best served, even though said entire lot, 
block, or tract is not immediately needed 
for the right-of-way proper. 

Sec. 6. Preference of condemnation cases. 
Court proceedings necessary to acquire 
property or property rights for purposes of 
this act shall take precedence over all other 
causes not involving the public interest in 
all courts, to the end that the provision of 
controlled-access facilities may be expe-
dited. 

Sec. 7. New and existing facilities; grade- 
crossing eliminations. The highway au-
thority of the State, county, city, town, or 
village may designate and establish con- 
trolled-access highways as new and addi-
tional facilities or may designate and es- 
tablish an existing street or highway as 
included within a controlled-access facility. 
The State or any of its subdivisions shall 
have authority to provide for the elimina- 

2 It is sometimes difficult to obtain a fee-simple title where 
railroad interests are involved. In such instances, an appro-
priate easement in perpetuity may be satisfactory. 

tion of intersections at grade of controlled-
access facilities with existing State and 
county roads, and city or town or village 
streets, by grade separation or service road, 
or by closing off such roads and streets at 
the right-of-way boundary line of such con-
trolled-access facility; and after the estab-
lishment of any controlled-access facility, 
no highway or street which is not part of 
said facility shall intersect the same at 
grade. No city, town, or village street, 
county or State highway, or other public 
way shall be opened into or connected with 
any such controlled-access facility without 
the consent and previous approval of the 
highway authority in the State, county, 
city, town, or village having jurisdiction 
over such controlled-access facility. Such 
consent and approval shall be given only if 
the public interest shall be served thereby. 

Sec. 8. Authority of local units to con-
sent. The highway authorities of the State, 
city, county, town, or village are authorized 
to enter into agreements with each other, or 
with the Federal Government, respecting 
the financing, planning, establishment, im-
provement, maintenance, use, regulation, or 
vacation of controlled-access facilities or 
other public ways in their respective juris-
dictions, to facilitate the purposes of this 
act. 

Sec. 9. Local service roads. In connection 
with the development of any controlled-
access facility the State, county, city, town, 
or village highway authorities are author-
ized to plan, designate, establish, use, regu-
late, alter, improve, maintain, and vacate 
local service roads and streets. or to desig-
nate as local service roads and streets any 
existing road or street, and to exercise juris- 
diction over service roads in the same man-
ner as is authorized over controlled-access 
facilities under the terms of this act, if, in 
their opinion, such local service roads and 
streets are necessary or desirable. Such local 
service roads or streets shall be of appro-
priate design, and shall be separated from 
the controlled-access facility proper by 
means of all devices designated as necessary 
or desirable by the proper authority. 

Sec. 10. Unlawful use of controlled-ac-
cess facilities; penalties. It is unlawful for 
any person (1) to drive a vehicle over, upon, 
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or across any curb, central dividing section, 
or other separation or dividing line on con-
trolled-access facilities; (2) to make a left 
turn or a semicircular or U-turn except 
through an opening provided for that pur-
pose in the dividing curb section, separa-
tion, or line; (3) to drive any vehicle except 
in the proper lane provided for that purpose 
and in the proper direction and to the right 
of the central dividing curb, separation sec-
tion, or line; (4) to drive any vehicle into 
the controlled-access facility from a local 
service road except through an opening pro-
vided for that purpose in the dividing curb 
or dividing section or dividing line which 
separates such service road from the con-
trolled-access facility proper. Any person 
who violates any of the provisions of this 
section is guilty of a misdemeanor and upon 

arrest and conviction theref or, shall be pun-
ished by a fine of not less than five dollars 
($5.00) nor more than one hundred dollars 
($100.00), or by impiisonment in the city or 
county jail for not less than 5 days nor more 
than 90 days, or by both such fine and 
imprisonment. 

Sec. 11. Severability. If any section, pro-
vision, or clause of this act shall be declared 
invalid or inapplicable to any person or cir-
cumstance such invalidity or inapplica-
bility shall not be construed to affect the 
portions not so held or persons or circum-
stances not so affected. All laws or portions 
of laws inconsistent with the policy and 
provisions of this act are hereby repealed to 
the extent of such inconsistency in its appli-
cation to controlled-access facilities pro-
vided for in this act. 
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DIGESTS OF REPRESENTATIVE COURT DECISIONS ILLUSTRATING 
THE JUDICIAL ASPECT OF EXPRESSWAY LAW 

The case digests below are organized to 
conform to the following outline: 

Cases defining the right of access. 
Cases illustrating the rights of air, light and 
view. 
The regulation of access under the police 
power. 
The acquisition of the rights of access in 
absence of a special authorizing statute. 
Cases interpreting current expressway stat-
utes. 

I. THE RIGHT OF ACCESS 

Burke v. Metropolitan District Commis-
sion, Mass., 159 N.E. 739 (1928) 

Facts: Burke owned a plot of land abut-
ting a parkway under the jurisdiction of the 
respondents which he leased to a corpora-
tion for a gasoline filling station. Upon his 
application requesting permission for two 
25 ft. driveways from his land to the park-
way, he was granted a permit for one, 15 ft. 
in width. By this petition he sought a writ 
ordering the respondents to grant the permit 
as he had requested. Formerly all the land 
bordering on the Charles River in this vi-
cinity was owned by the Dover Stamping 
Company who conveyed a portion of it to 
the City of Cambridge for park purposes 
with a covenant on the part of the city to 
construct a roadway and walk to which the 
company, its successors and assigns, should 
have free access with the right to use the 
same as a way subject to such reasonable 
rules and regulations as may be made by 
the park commissioners of the city or by 
any other board or department having the 
control or management of the park. The 
roadway in question was to be constructed 
by the City of Cambridge within the park 
and as part of its park system. A way so 
constructed did not become a public way in 
which abutters had special rights apart 
from agreement. The park, including the 
roadway in question, was conveyed by the 
City of Cambridge to the Commonwealth, 
which was given the right to enforce all 
covenants, agreements and restrictions  

made by former owners with or in favor of 
the grantor. The petitioner had executed a 
lease of the land to the Tide Water Oil 
Sales Corporation agreeing to obtain for the 
lessee a license and permit for the keeping, 
storing and sale of petroleum products as 
well as the necessary authority to construct 
the two driveways. 

Issue: Could the extent of an abutter's 
access to a parkway be regulated by the 
Commission? 

Holding: Yes. The Supreme Judicial 
Court of Massachusetts dismissed the 
petition. 

Rationale: The only right of access the 
petitioner had to this drive was derived from 
the reservation in the deed of his predeces-
sor in title. He had no rights merely as an 
abutting owner as it was a part of a public 
park and not a public way. It was assumed 
that the reservation in the deed gave him 
the right of access but the manner and ex-
tent of this access depended upon the facts 
and the judgment and discretion of the re-
spondents. The commissioners were within 
their rights when they took reasonable 
measures to promote the safety of travelers 
upon the parkways in their charge and to 
that end to prevent entrances and exits 
which tended to interrupt or endanger 
traffic. 

Gleason v. Metropolitan District Commis-
sion, 270 Mass. 377, 170 N.E. 395 (1930) 

Facts: Petition by Edith Gleason to com-
pel the granting of access from her land 
over intervening land of the Commonwealth 
to Old Colony Boulevard, which was under 
the respondent's control. Land for the 
boulevard had been taken in fee, pursuant 
to a statute authorizing the construction of 
parkways and boulevards, from a larger 
tract owned by the predecessors in title of 
the petitioner. The then owners recovered 
damages for the land taken but gave no 
deed or release theref or. The jury answered 
"None" to a special question presented to 
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them in that action as to damages to the 
remaining land, which included that in-
volved here. The public way or boulevard 
was laid out prior to 1927 upon a portion of 
the land taken with a strip of approximately 
40 feet in width intervening between the 
petitioner's land and the near end of the 
boulevard. In 1928, the petitioner had ac-
quired her land and erected a business es-
tablishment thereon, but all access to the 
boulevard was denied. Her deed did not 
purport to give her a right of way to a pub-
lic way The owner of adjoining land recog-
nizes no such right in her and the respondent 
had refused her request for a driveway en-
trance to the boulevard. 

Issue. Does an abutting owner have a 
right of access to a boulevard? 

Holding: Yes. The Supreme Judicial 
Court of Massachusetts overruled the ex-
ceptions and affirmed an order in favor of 
the petitioner. 

Rationale: The respondent, by statute, 
was given wide jurisdiction in the adminis-
tration of boulevards, even to the extent of 
reasonably excluding the public from certain 
reserved places. However, the taking had 
been done under an authority enabling the 
public board to construct roadways and 
boulevards for the purpose of public travel 
and it was established as a public way. 
Other powers over it are incidental to that 
dominating purpose. The taking of land for 
the purpose of public travel, absent special 
restrictions or lirnitations, implied that the 
abutters had a reasonable right of access 
thereto. Even though the respondent had 
the same powers over boulevards as it had 
over reservations, it did not have the au-
thority to deny all rights of access to abut-
ters, since those rights or powers were lim-
ited by the nature of the subject over which 
they were to be exercised—here public 
travel over a public way in all of its es-
sential characteristics. Exclusion of access 
to abutters was not inherent in the nature 
of the roadway and, therefore, could only 
have existed by express or necessarily im-
plied legislative sanction. Denial of all ac-
cess to a public way is an extraordinary 
impairment of the abutter's property right, 
since it might be destructive of most, if not 
all, valuable uses of the land. Thus, the  

power to declare such denial should not be 
inferred, without words clearly conferring 
it. 

In re Soldiers' & Sailors' Memorial Bridge, 
308 Pa. 487, 162 AtI. 309 (1932) 

Facts: A proceeding for the appointment 
of viewers to ascertain the damages oc-
casioned to property owned by the peti-
tioner, as a result of the erection and con-
struction of the Soldiers' and Sailors' 
Memorial Bridge in the city of Harrisburg. 
The Commonwealth erected the elevated 
structure entirely within the lines and in the 
center of a street 100 feet in width, one 
boundary line of the bridge being 20 feet 
from the line of the street and house line of 
the petitioner. The construction resulted in 
a change of grade, the impairment of access 
to petitioner's property and deprivation of 
light. The lower court set aside a report of 
viewers which allowed damages, holding 
that the title of the Act authorizing the 
bridge gave no notice of liability for the 
consequential damages imposed by the 
viewers on the Commonwealth. The peti-
tioner contended that the erection of the 
bridge was an actual taking of his easement 
of light, air and access, and therefore an 
actual taking of his property by eminent 
domain so as to bring it within the specific 
words of the title of the Act. The pertinent 
portion of the title of the Act claimed to 
impose liability was: "An Act authorizing 

Commissioners . . . to erect a Sol-
diers' and Sailors' Memorial Bridge, . 
providing for acquiring any property neces-
sary by eminent domain; . . . and making 
an appropriation to carry out the provisions 
of this Act." 

Issue: Did the Commonwealth in the 
erection of the bridge which involved a 
change of grade, impairment of access, and 
deprivation of light incur such liability as 
to entitle the abutting owner to damages? 

Holding: No. The Supreme Court of 
Pennsylvania affirmed the decision of the 
lower court in behalf of the Commonwealth. 

Rationale: Titles to Acts need not be in-
dexes of their contents; an act would not be 
declared unconstitutional unless a substan-
tive matter, entirely disconnected with the 
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named legislation was included within the 
folds of the bill. The Act in question in-
cluded a substantive matter not mentioned 
in its title. The title provided for the tak-
ing of property by eminent domain, which 
contemplated an actual or direct taking and 
for it damages were provided. Consequen-
tial damages, i.e., those which arise when 
property is not actually taken or entered 
but an injury to it occurs as a natural re-
suit of an act lawfully done by another, may 
also arise, which may fall within the prin-
ciple damnum abs que injuria under which 
there is no legal liability on the producer 
of the damage. The Constitution made it 
possible for an abutting owner to recover 
consequential -damages for a change of grade 
from the State, provided the State author-
ized it by some statute. Liability of this 
nature was imposed on municipal and other 
corporations by the Constitution and by 
general legislation, but nothing imposed it 
generally on the State. The State may, by 
statute, assume payment of such damage, 
but claims for consequential damages are 
not within the class of damages compre-
hended by a taking of property under emi-
nent domain. The title of the Act in ques-
tion showed no attempt to impose such lia-
bility on the State, such damages being 
entirely omitted. 

No part of the petitioner's property as 
such was taken by the change of grade, 
which was entirely within the highway and 
20 feet from the property line. Any damage 
to access, light or air resulting from such 
change was, therefore, indirect, not direct, 
and entirely consequential. 

Bacich v. Board of Control of California, 
23 Cal.2d 343, 144 P.2d 818 (1943) 

Facts: This was an action in inverse con-
demnation brought by a property owner to 
recover damages for the decrease in the 
market value of his property alleged to have 
been caused by the construction of the San 
Francisco approaches to the San Francisco 
—Oakland Bay Bridge. The plaintiff owned 
a three-story apartment house used exclu-
sively for residential purposes, located on 
Sterling St. between Harrison and Bryant 
Streets. Prior to the improvement, he had  

access in both directions to the general sys-
tem of streets. (See diagram.) In construct- 

Bacich vs Board of Control of California 

Harrison Street 

Turno bout 
Cut-de- soc 

property 	U 

Bryant Street 

ing the bridge approaches, the State lowered 
Harrison Street 50 feet below Sterling Street 
and at the end of the block at the point 
where Sterling Street was closed, the State 
constructed a turn around area for vehicles 
and stairs down to Harrison Street for pe-
destrians. Therefore, the only way for vehi-
cles to reach the plaintiff's property was 
from Bryant Street. 

Issue: Was the impairment of access in 
one direction to the general system of streets 
compensable under a constitutional provi-
sion requiring compensation for the taking 
or damaging of property for a publid use, 
even though access remained unimpaired in 
another direction? 

Holding: For the plaintiff. 
Rationale: The court concluded that rea-

sonable modes of egress and ingress to ur-
ban property embraced access in both di-
rections to the next intersecting street. In 
circumstances such as here presented, 
whereby the property owner was left in a 
cul-de-sac, a property right was interfered 
with. Therefore, compensation was re-
quired. The court said inasmuch as it did 
not appear that any compelling emergency 
or public necessity required this construc-
tion without the payment of compensation 
for the property damaged, the State could 
not escape the payment of compensation. 

Dissent: A dissenting judge construed the 
question to be whether the property that 
the plaintiff alleged was taken or damaged 
existed at all, which it answered in the nega-
tive. He felt that if there remained a rea-
sonably adequate access to the general pat-
tern of streets in the vicinity even though 
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only in one direction, the abutter is not 
entitled to compensation. 

People v. Ricciardi, 23 Cal.2d 390, 144 P.2d 
799 (1943) 

Facts: This was an action in eminent 
domain to condemn land for the widening 
of a State highway and the construction 
of an underpass, so that the intersection 
of two State highways at grade could be 
eliminated. The defendants owned prop-
erty at the corner of two State highways, 
Rosemead and Ramona Boulevards. The 
property was improved With a modern 
slaughter house and retail meat market, 
both set back from the highways so as to 
afford parking facilities. Ingress and egress 
was possible along the entire property on 
both boulevards. At the time of the action, 
Rosemead Boulevard was 60 ft. wide, and 
the proposed improvement would have made 
it 280 ft. wide, with an underpass at Ra-
mona Boulevard of 2 lanes and an outer 
service lane on either side, being 30 ft. in 
width. Visibility of the property to the 
traffic in the through portion of the under-
pass directly in front of the property would 
therefore be entirely cut off. However, there 
were local ways 30 ft. wide flanking the 
property at grade on both Ramona and 
Rosemead Boulevards. 

Issue: Was this an impairment of access 
and view which had to be compensated for? 

Holding: The California Supreme Court 
affirmed the decision of the lower courts 
which awarded the owner $9,000 for the land 
taken and $15,000 as consequential dam-
ages, a portion of which was to compensate 
for the impairment of view and access, the 
only items in dispute. 

Rationale: The case held that property 
owners adjacent to a highway or street pos-
sessed the right of direct access to the 
through portion of that street or highway 
and an easement of reasonable view of their 
property from such street or highway. The 
court said that no question of the exercise 
of the police power by the State was 
involved. 

Dissent: A dissenting judge felt that the 
majority opinion failed to distinguish be-
tween the unlawful obstruction of a public  

street by a private individual and a lawful 
interference with abutting property occa-
sioned by necessary and proper highway 
construction. No determination was made 
that the service lanes were not part of the 
previous boulevards, now enlarged and 
separated into lanes. Furthermore, no facts 
indicated that the 30 ft. service lane pro-
vided an insufficient means of access or view 
for a full and reasonable use of the prop-
erty, considering the particular use to which 
it was adapted. 

Beckham v. State of California, 64 Cal. 
App. 2d 487, 149 P.2d 296 (1944) 

Facts: An action by 5 owners of property 
abutting on East Worth Street to recover 
damages alleged to have been sustained by 
them as a result of a grade crossing elimi-
nation, accomplished by the construction of 
a subway with an extended concrete curb, 
in Wilson Way. Wilson Way intersected 
East Worth Street at one end of the block 
in which their property was situated. They 
were not deemed to be abutters upon Wil-
son Way. 

The alteration left the property owners 
in a situation where their street intersected 
another street in both directions, except 
that the portion of Wilson Way to which 
they had access at grade had been cut from 
48 ft. to 30.3 ft. in width and to get into or 
out of the subway they had to take a more 
circuitous route. All property was zoned 
residential. 

Issue: Was there any compensable im-
pairment of access or was a cul-de-sac 
created bringing the case within the rule of 
the Bacich case? 

Holding: District Court of Appeals re-
versed the judgment of the lower court 
which had been for the property owners. 

Rationale: The owner's right of access 
extended to the reasonable use of the street 
fronting their property in either direction 
to or into the next intersecting street, but 
not beyond such street. Here no cul-de-sac 
situation was found, as the property owners 
did have a street intersecting in both di-
rections. Mere circuity and inconvenience 
of travel were involved and neither was 
compensable. 
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II. THE RIGHTS OF Am, LIGHT AND VIEW 

Story v. New York Elevated R. R. Co., 
90 N.Y. 122, 43 Am: Rep. 406 (1882) 

Facts: Action to restrain the defendants 
from constructing and operating an elevated 
railroad upon a street abutting the plain-
tiff's property. Plaintiff's title was derived 
through two grants from the city of water 
lots which had been surveyed and laid out 
into lots and streets upon a map. The 
grantors were to build and construct the 
street and it was to be forever kept open 
and maintained as a public way. There was 
a dispute as to who owned the fee title to 
the street. The defendants intended to con-
struct, with legislative sanction, their ele-
vated railroad upon a series of columns, 15 
inches square and 14 ft. 6 in. high, five 
inches inside the edge of the sidewalk, carry-
ing girders 33 to 39 inches deep to support 
cross ties for 3 sets of rails. The trial court 
found that all this would obstruct access to 
the building, deprive the plaintiff of the 
benefit of light and air, and invade the 
privacy of the upper stories, thereby de-
preciating the value of the property. 

Issue: Were the abutting owners en-
titled to compensation for the taking of 
any of their property in keeping with the 
Constitution? 

Holding: For the plaintiff. However, the 
injunction was not granted immediately in 
order to give the railroad company a rea-
sonable time to acquire the property by 
agreement or by proceedings to fix the 
compensation. 

Rationale: (Danforth, J.): The plaintiff 
had two contentions. (1) As owner of the 
abutting premises he had the fee to one-half 
of the roadbed, and (2) if the fee were in 
the city, he as an abutting owner had such 
right of air, light and access afforded by the 
street as entitled him to protect it and have 
it kept open for those uses, until by legal 
process and just compensation the right is 
taken from him. The court construed the 
second contention as being determinative, 
if found in the plaintiff's favor. This was 
resolved in the plaintiff's favor, the court 
stating that besides the right of passage 
which the grantee acquired as one of the 
public, he gained other rights, incorporeal  

hereditaments, which become at once appur-
tenant to the lot and forming an integral 
part thereof. In general, the extent of this 
easement was said to consist of having the 
street kept open, so that access could be had 
to the lot, and light and air would be fur-
nished across the open way. The street oc-
cupied the surface and the rights of the 
adjacent lots were subordinate to its use, 
but there could be no lawful obstruction to 
the easements of light and air above the 
surface to the detriment of the abutter—
these easements were properly within the 
meaning of the Constitution. At any rate, 
even if the fee was in the city, it was not 
absolute, but rather in trust for general 
street purposes. 

(Tracy, J.): The legislature may regulate 
the use of a street as a street. However, it 
did not have the power to authorize any-
thing subversive and repugnant to such use. 
The defendant's railroad directly en-
croached upon the plaintiff's easement and 
therefore constitute a "taking" of property 
which had to be compensated for. 

Dissent: (Earl, J.) 	The title to the 
street was in the city and whatever right an 
abutter, as such, had in the street was sub-
ject to the paramount authority of the State 
to regulate and control the street, to make 
it more suitable for the wants and conven-
ience of the public. Streets cannot be con-
fined to the same use to which they were 
devoted when first opened but rather must 
be used in any way the increasing needs of 
a growing city require. 

(Finch, J.): Granted that abutters had 
some rights in the street growing out of their 
frontage upon them and that they were pri-
vate property, it remained that such private 
property ended where the people's right be-
gan; that the abutter had no private prop-
erty except outside of the public right and 
whatever he did have was only that which 
was left after the latter was exhausted. He 
felt the construction and operation of the 
railroad was within the public right and, 
therefore, nothing had been taken from the 
abutter. 

Sauer v. New York, 206 U.S. 536 (1907) 

Facts: Action by an abutting owner to 
enjoin the city of New York from maintain- 
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ing an elevated iron viaduct in a city street, 
or in the alternative, for the recovery of 
damages. The plaintiff owned land and 
buildings at the junction of 155th Street and 
Eighth Avenue, two public highways. The 
fee to the streets was vested in the city upon 
the trust that they should be forever kept 
open as public streets. Upon legislative au-
thority, the city constructed, solely for pub-
lic travel, a viaduct over 155th Street which 
enabled travelers to use the street in connec-
tion with other city streets from which it 
had previously been disconnected. The via-
duct rested upon columns in the street, with 
the result that plaintiff's access, air and 
light were materially interfered with. The 
plaintiff alleged that the structure was un-
lawful because the law under which it was 
constructed did not provide for compensa-
tion for the injury to his private property 
in the easements of access, light and air ap-
purtenant to his estate. The Court of Ap-
peals denied the relief sought upon the 
ground that under the law of New York, he 
had no easements of access, light or air as 
against any improvement of the street for 
the purpose of adapting it to public travel. 
In other words, the court in effect denied 
that the property alleged to have been in-
jured existed at all. 

Issue: Did the judgment under review 
deny the plaintiff any right secured to him 
by the Federal Constitution? That is, was 
he denied the due process of law secured to 
him by the 14th Amendment, in that his 
property was taken without compensation, 
or did the enabling legislation, as interpreted 
by the Court of Appeals of New York, im-
pair the obligation of the contract with the 
city, implied from the laying out of the 
street, in violation of Article 1, Section 10 
of the Constitution. 

Holding: No. The Supreme Court of the 
United States found no error. 

Rationale: Under the law of New York, 
an abutting owner of land had easements 
of access, light and air as against the erec-
tion of an elevated roadway by or for a pri-
vate corporation, for its own exclusive pur-
poses, but he had no such easements as 
against the public use of the streets, or any 
structure which might be erected upon the  

street to subserve and promote that public 
use. Such questions are for the final de-
termination of State courts. Therefore, on 
the ground that under the law of New York 
the owner never owned the easements which 
he claimed, no property was taken and no 
violation of the 14th Amendment was 
shown. 

The courts of New York had expressed 
the rights of owners of land abutting upon 
public streets in those streets in terms of 
contract rather than in terms of title. The 
city of New York owned the fee of the pub-
lic streets upon a trust that they should for-
ever be kept open as public streets, which 
had been regarded as a covenant running 
with the abutting land. Accepting this view, 
the terms of the trust and the extent of the 
covenant are for the courts of New York 
to decide and limit, provided that in doing 
so they deny no Federal right of the owner. 
The highest court of the State had held that 
the contract of the abutting owner entitled 
him to the right of unimpaired access and 
uninterrupted circulation of light and air as 
against an elevated structure erected for 
the exclusive use of a private corporation 
(Story v. New York Elevated R. Co., 90 
N.Y. 122 (1882), Lahr v. Metropolitan 
Elev. R. Co., 104 N.Y. 268, 10 N.E. 528 
(1887) ) but had, with scrupulous care, re-
frained from so holding when the same was 
erected for the purpose of public travel. The 
trusts upon which streets were held was that 
they shall be devoted to the users of public 
travel. What this use is will vary, but its 
propriety must be determined by the State 
courts. There had been no overruling of 
decisions and no change in the interpreta-
tion of the contract. Therefore, no impair-
ment of the obligation of the contract was 
involved. 

Dissent: In New York, a railroad was a 
public use and could be imposed upon the 
surface of the street without liability for 
consequential damages. Therefore, the basis 
of the decisions in the Story and the Lahr 
cases was the elevation above the street sur-
face and not that it was for a non-public 
use, since for either purpose the effect upon 
abutting property would be the same. 
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Keibro, Inc. v. Myrick, 113 Vt. 64, 30 A.2cl 
527 (1943) 

Facts: Suit by Keibro, Inc. against the 
Secretary of State for an injunction to pre-
vent the removal of their billboards. The 
plaintiff was engaged in outdoor advertising 
for direct profit through rentals or compen-
sation received for the erection, mainte-
nance and display of billboards. They were 
duly licensed and had obtained the neces-
sary permits for the erection of the boards 
in question, which had been erected on vari-
ous other people's land through a contract 
arrangement of the plaintiff with the indi-
vidual landowners. 

The Secretary of State subsequently re-
fused to issue renewal permits for the signs 
in question on the ground that the signs had 
been erected too close to the highway, in 
violation of a regulatory statute. The plain-
tiff contended that the sections of the stat-
ute in question whereby greater privileges 
were awarded, under certain circumstances, 
to an advertiser who was not engaged in 
the business of outdoor advertising for di-
rect profit than to one who was so engaged, 
deny to the plaintiff rights guaranteed by 
State and Federal Constitutions, that they 
denied the equal protection of the laws, due 
process provisions, and failed to provide 
compensation for the taking of its private 
property for public use. 

Issue: Was the statute regulating bill-
board advertising unconstitutional? 

Holding: No. Supreme Court of Vermont 
reversed the lower cOurt and dismissed the 
complaint. 

Rationale: The plaintiff's rights were de-
termined or limited by the rights of the 
abutters. The rights of an abutting owner 
to an adjacent street or highway are of two 
kinds: public rights which he enjoys in 
common with all other citizens and certain 
private rights which arise from the owner-
ship of property contiguous to the highway 
which are not common to the public in gen-
eral. This obtained irrespective of whether 
the fee to the highway was in the public. 
These latter rights constitute property, usu-
ally termed easements, of which an abutter 
cannot be unlawfully deprived. They are 
rights in the nature of appurtenant ease- 

ments, the abutting property being the 
dominant and the highway the servient 
tenement and are governed by the law of 
easements. The underlying principle of law 
is that the owner of the easement cannot 
materially increase the burden upon the 
servient estate or impose thereon a new and 
additional burden. As a result, the right of 
view of the abutter was limited to such right 
as was appurtenant to the property and in-
cluded the right to display only goods or 
advertising matter pertaining to the business 
conducted thereon. The appurtenant ease-
ment did not include the right to display 
advertising matter foreign to the business 
conducted on the property and, therefore, he 
could not convey a right which he didn't 
possess. In essence, the plaintiff claimed the 
right to use the highway for the display of 
advertising matter, but there was no inher-
ent right to use the highways for commercial 
purposes. The legislature had seen fit to ex-
tend the privilege, as evidenced by the stat-
ute in question, but it was a matter of suf-
ferance rather than of right. Such use, the 
court said, the legislature in the exercise of 
its police powers could wholly deny or could 
permit to some and deny to others as would 
best promote the general good of the public. 

III. THE REGULATION OF Accnss UNDER 
THE POLICE POWER 

Raskin Hotel Co. v. City of Cincinnati, 
97 Ohio App. 424, 126 N.E.2d 922 (1954) 

Facts: The plaintiff operated a hotel on 
the corner of two streets in the City of Cin-
cinnati. One of these streets, Broadway, 
was a two-way street and had signs permit-
ting guests of the hotel to park 15 minutes 
immediately in front of the entrance while 
checking in or out of the hotel. The other, 
Fourth Street, was a one-way street and had 
signs immediately in front of the hotel en-
trance prohibiting parking at any time and 
standing or parking during specific hours. 
The plaintiff herein sought to have an in-
junction abating the signs on Fourth Street 
and to have the ordinance authorizing the 
signs declared unconstitutional. 

Issue: Did the signs substantially inter-
fere with the plaintiff's and his customers' 
access to the hotel, thereby materially ob- 
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structing the plaintiff's use of the property 
depriving them of property rights? If so, 
was the authorizing ordinance unconstitu-
tional? 

Hokling: Inj unction granted. 
Rationale: The temporary stopping of a 

vehicle for the purpose of loading and un-
loading was an exception to the rule against 
parking. During the hours of 7 to 9 A.M. 
and 4 to 6 P.M. when the police were not 
recognizing this exception, they were inter-
fering with the rights of ingress and egress 
appurtenant to the plaintiff, abutting prop-
erty holder. These rights, the court said, 
"have long been recognized as being inher-
ently appurtenant to such abutting property 
holder." The enabling ordinance itself was 
not unconstitutional nor an unreasonable 
exercise of the police power vested in the 
city merely because of this, however. The 
City Council had the right to presume that 
the City Manager would operate in a man-
ner consistent with the lawful and reasona-
ble rights of the abutting property owners. 
By failing to act in such a manner, the 
power to enact the ordinance was not viti-
ated. In this case the ordinance did not 
apply. 

Jones Beach Boulevard Estate v. Moses, 
268 N.Y. 362, 197 N.E. 313 (1935) 

Facts: The Commissioners of the Long 
Island State Park Commission acquired 
lands and began the erection of the Jones 
Beach State Park which was to be con-
nected with the mainland and the city of 
New York by an elaborate system of high-
ways under the exclusive jurisdiction of the 
Commission. The predecessor in title of the 
plaintiff, Jones Beach Boulevard Estate, in 
order to induce the Commission to locate on 
his land conveyed a portion of his land in 
fee simple to the people of the state for 
parkway purposes. The deed was upon the 
condition that the strip of land was to be 
improved as the approach to Merrick Road 
from Jones Beach. It contained provisions 
reserving 18 rights-of-way to be used as pri-
vate driveways connecting the lands of the 
owner to the proposed roadway. Subse-
quently, the land was conveyed, retaining 5 
of the rights of way, to the present plaintiff 
who then conveyed portions of it to the  

county of Nassau and the Commission. 
Then the parkway was constructed. 

Thereafter, the Commission adopted an 
ordinance which prohibited complete or U-
turns on the parkway except where specifi-
cally allowed. There was no such plaza be-
tween the plaintiff's property and the beach 
itself, a distance of about five miles. The 
plaintiff instituted this action to enjoin the 
commissioners from enforcing the ordinance 
insofar as it applied to the five entrances 
to his property reserved in the original deed. 

Issue: Did the plaintiff either as an abut-
ting owner or because of the rights reserved 
in the deed have the right to enjoin the en-
forcement of an ordinance regulating traffic 
on a parkway? 

Holding: No. The Court of Appeals of 
New York reversed the judgment of the 
Appellate Division; affirmed that of the 
Special Term dismissing the complaint. 

Rationale: The court was of the opinion 
that the easements reserved, only gave the 
plaintiff the right to an entrance to the 
paved portion of the parkway by crossing 
over the unpaved strip which separated the 
lands retained from the paved parkway. To 
the plaintiff's contention that as an abutter 
he had an easement of access to the park-
way and that the ordinance was an unrea-
sonable restriction of that right, the court 
replied that the rights of an abutter are sub-
ject to the right of the State to regulate and 
control the public highways for the benefit 
of the traveling public. The court pointed 
out that although an abutting owner may be 
inconvenienced by a regulation, if it is rea-
sonably adopted to benefit the traveling 
public, he has no remedy unless it be given 
by an express statute. Here no express stat-
ute gave the right and the ordinance was 
held to be reasonable in that an ordinance 
or regulation adopted to speed up traffic 
and eliminate danger is reasonable. 

Breinig v. County of Allegheny, 332 Pa. 
474, 2 A.2d 842 (1938) 

Facts: Suit in equity by Breinig and his 
wife to restrain the defendants from inter-
fering with their right of vehicular access to 
their property. The plaintiff's property 
abutted the approach street to the county 
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bridge over the Allegheny River. The ap-
proach had been constructed by the county 
but was policed by the borough. There were 
gasoline station driveways as well as private 
driveways in existence close by. In fact, the 
only traffic regulation undertaken by the 
county had been the maintenance of a 
"blinker" at the bridge entrance. The plain-
tiff's lessee operated a chain grocery store. 
The plaintiff had been awarded a permit 
from the county to construct the driveways, 
including cutting the curb, but after the con-
struction was begun, the permit was re-
voked and the county destroyed the drive-
ways and restored the curbs. 

Issue: Could the abutting owner under 
these circumstances be deprived of vehicu-
lar access to his property? 

Holding: The Supreme Court of Penn-
sylvania affirmed the judgment of the lower 
court which enjoined the defendants from 
interfering with the right of access and 
awarded the plaintiff $350.00 in damages. 

Rationale: When land is taken or pur-
chased for highways, the abutting owner re-
tains, as an incident of ownership of the 
remainder of his land, the right of access. 
But this right must be exercised subject to 
the protection of the public and it may be 
regulated under the police power in the in-
terest of safety. However, the absolute pro-
hibition of driveways to an abutter's land 
which fronts on a single thoroughfare and 
which cannot be worked by any other means 
could not be sustained. Thus, in the exercise 
of police power, for public safety, govern-
mental authorities may limit the construc-
tion of driveways. However, in this particu-
lar case it was not reasonable to deny the 
plaintiffs their driveways as traffic condi-
tions did not require it. Therefore, it was an 
abuse of discretion on the part of the de-
fendants to deny the access and revoke the 
permit, although they could and may prop-
erly regulate their use. The police power 
rules and regulations must be reasonable, 
striking a balance between the public and 
the private interest. The abutter was en-
titled to make only such use of his right of 
access as was consonant with traffic condi-
tions and police requirements that were 
reasonable and uniform. 

Carazalla v. State of Wisconsin, 269 Wis. 
593, 71 N.W. 2d 276 (1955) 

Facts: Condemnation proceedings by a 
county highway committee and the State to 
acquire 13.05 acres of land for highway pur-
poses. The Carazallas owned a 172 acre 
dairy farm abutting U. S. Highway 51. This 
road was to be relocated, which necessitated 
the present proceeding. As a result of the 
relocation, the farm was to have been di-
vided into three non-contiguous parcels, 
two of which were located to the west of the 
new highway and one to the east. One of 
the two parcels to the west consisted of 19 
acres on which the farm buildings were lo-
cated and the other of 7.95 acres, while the 
parcel to the east of the new highway con-
tained 130 acres. 

On a previous review of this case, 269 
Wis. 593, 70 N.W. 2d 208 (1955), the Su-
preme Court of Wisconsin held that the 
trial court properly refused to give the jury 
instructions as requested by the State. 
These instructions were to the effect that 
the jury was to disregard (1) any testi-
mony relating to the decrease in value of 
the portion of the farm which remained 
after the taking as a result of the destruc-
tion of its values for commercial purposes; 
and (2) evidence as to damages resulting 
from alleged inconvenience caused the own-
ers, or a prospective buyer, during the con-
struction work in relocating the highway. 
It was previously declared that, as a matter 
of law, the court was unable to hold that 
the difference in value before and after the 
taking, as determined by the evidence, was 
excessive. 

A rehearing was granted because of argu-
ments by and in behalf of the State. The 
theory of these arguments for rehearing was 
that any loss of commercial value to the 
claimant's remaining lands was due to the 
exercise of the State's police power and not 
to a taking by eminent domain, since the 
designatioh of the relocated highway as a 
"controlled access" highway was grounded 
upon an exercise of the police power. 

Issue: Was it prejudicial error for the 
trial court to have refused to give to the 
jury the State's requested instruction that 
all evidence as to loss of value for com- 
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mercial purposes due to making the relo-
cated highway a controlled access highway 
be disregarded? 

Holding: Yes. The Supreme Court of 
Wisconsin vacated its prior mandate, re-
versed the judgment of the lower court and 
remanded the cause,with directions, for a 
new trial. 

Rationale: In the case of a partial taking 
of land by eminent domain, any damage 
to the remaining land, which reults from 
the use to which the parcel taken is to be 
devoted, is a proper item to be included in 
determining the value of the owner's re-
maining land after the taking. On the other 
hand, damages resulting to property through 
the exercise of the police power are not com-
pensable. In the original opinion of the 
case, the court failed to perceive that any 
damages to the remaining lands due to the 
exercise by the State of its police power 
were not recoverable. If the relocated high-
way had not been designated a controlled 
access highway, but instead that part lo-
cated upon the parcel taken from the plain-
tiff had been constructed so as to make it 
impracticable for passing traffic to reach 
plaintiff's remaining abutting lands from 
the highway, the rule announced in the for-
mer opinion would apply. Such rule is not 
applicable to a situation as here presented, 
however, since moving traffic would have 
had suitable ingress to and egress from 
plaintiff's abutting land from the relocated 
highway except for the fact that the State's 
police power had been exercised to pro-
hibit it. The court said the reason for their 
not perceiving this in the first instance was 
because the institution of the condemnation 
proceedings and the designation of the high-
way as controlled access were so interwoven 
that they considered the two acts to be in-
separable whereas actually two separate 
and distinct acts were involved. 

IV. ACQuIsITIoN OF THE RIGHTS OF ACCESS 
IN ABSENcE OF A SPECIAL AUTHORIZING 

STATUTE 

Burn quist, Atty. Gen. v. Cook, 220 Minn. 
48, 19 N.W.2d 394 (1945) 

Facts.' Petition by the State to condemn 
an abutter's easements of ingress and egress  

for the purpose of making trunk highway 
No. 36 a "free-way" highway. Highway 36 
was created on a new right of way in 1937, 
at which time easements of access to land 
abutting on the south side were extin-
guished. However, land on the north side, 
where Emilie Gloe Cook was situated, was 
not acquired or directly involved in the 
original proceedings and in consequence the 
easements of access which were then created 
and became appurtenant were not involved 
or extinguished in the original proceedings. 
Prior to the trial, the Commissioners ap-
pointed by the Court awarded the property 
owner $300 damages for the extinguishment 
of her easement of access, which award was 
rejected by her. On her appeal to the Dis-
trict Court she was awarded no damages. 

Issues: (1) Were the easements of in-
gress and egress subject to condemnation? 
(2) Did the Commissioner of Highways 
under the Minnesota Constitution and stat-
utes have the power to condemn such ease-
ments? (3) Was the verdict of no damages 
entirely inadequate and contrary to undis-
puted evidence? 

Holding: The easements of ingress and 
egress were subj ect to condemnation and the 
Commissioner of Highways did have the 
power to condemn the same. New trial was 
granted, however, because the verdict of no 
damages was contrary to the evidence. 

The Cook Case 

/ 
Cook property 

Tronk Hwy. No.36 	(Proposed as o froowoy) 

ir 
Rationale: The power of eminent domain 

when properly exercised by the state ex-
tends to every kind of property within its 
jurisdiction. The Minnesota Constitution 
provides that "private property shall not 
be taken, destroyed or damaged for public 
use without just compensation therefor, first 
paid or secured." There was prior authority 
to the effect that an easement was property 
and could be so taken; and that a private 
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right of way was land and that its destruc-
tion by the State for public purposes was 
authorized, provided the owner of the domi-
nant estate was compensated therefor. 

The Legislature by statute had delegated 
to the Commissioner of Highways the 
power, on behalf of the State, to acquire 
by purchase, gift, or otherwise all neces-
sary right-of-way for the laying out and 
construction of the trunk highway system 
and to locate, construct, and reconstruct, 
improve and maintain such a system. When 
these provisions are brought into use by 
the State or any public department thereof, 
they can not be strictly construed. Here 
the statute was broad enough to include the 
power to condemn the right of access, pro-
vided proper payment was made to the 
owners of the dominant estate (abutter). 

However, as compensation had to be paid 
for the property right and since the evidence 
undisputedly showed that the extinguish-
ment of the easements lessened the value of 
the land for the purpose for which it was 
best suited, the jury verdict of no damage 
was contrary to the undisputed evidence. 

Dissent: The Commissioner lacked the 
power to condemn the right of access. The 
statute conferred only the power to con- 
demn the right of way itself and not the ap-
purtenant easements. The right of access in 
the abutter was simultaneously created by 
the same proceedings or acts that vested the 
public right in the highway and once having 
vested, there was no authority to condemn 
it. 

State v. James, Mo., 205 S.W.2d 534 (1947) 

Facts: Mandamus to compel the Honora-
ble J. R. James, Judge of the Sixteenth Ju-
dicial Circuit of the State of Missouri, and 
of the Independence Division of the Cir-
cuit Court of Jackson County, to accept and 
exercise jurisdiction in condemnation suits 
brought pursuant to a Missouri Constitu-
tional provision which authorized the limi-
tation of access to State Highways. 

The State Highway Commission had 
adopted a plan for the improvement of 
about six miles of Highway 40 in Jackson 
County by the construction of a new road 
with limited access and having a service  

road on either side. Part of the previously 
existing route was to be used as a portion of 
one of the service roads. The Commission 
sought to condemn the desired private prop-
erty for the project. The petition of con-
demnation included a paragraph as follows: 
"Except as otherwise provided, no right or 
easement whatsoever or use of, or direct ac- 
cess to, from or across the right-of-way 
above described or any highway now or 
hereafter constructed thereon, shall attach 
or belong to the abutting lands or to any 
person merely because of ownership of abut-
ting lands." 

The lower court (Judge James) sustained 
a motion to strike the paragraph on the 
theory that (1) the Commission had no 
power to condemn or extinguish the ease-
ment or right of abutting owners to access 
to the highway and (2) therefore, the Court 
lacked jurisdiction to ascertain just compen-
sation for the extinguishment of such right. 

Issue: Did either the Constitution or 
statute grant the Commission the power to 
condemn the right of access and even if the 
Constitution did so authorize, was it self-
enforcing? 

Holding. For the Commission. The Com-
mission had the power to condemn the prop- 
erty and the circuit court had the jurisdic-
tion to determine just compensation there-
for. 

Rationale. The constitutional provision 
did not grant the power of eminent domain. 
The power of eminent domain is inherent 
in sovereignty, to be exercised by such agen-
cies, for such purposes and in such manner 
as provided by law. The Constitution, how- 
ever, limits the power and the manner of 
its exercise in certain respects and defines 
certain purposes as being public purposes 
for which private property may be con-
demned. Provisions which limit or restrict 
the power of eminent domain are self-en- 
forcing, whereas provisions defining the pur-
poses for which condemnation may be had 
are not self-enforcing in the sense that they 
may be enforced by courts, except to the 
extent and in the manner provided by 
statute. 

All that is necessary is that there be in 
force a constitutional provision or statute 
which is broad enough to authorize the con- 
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demnation of an interest in property and a 
statute to provide a reasonable method to 
determine just compensation. The Highway 
Commission had the power of eminent do-
main by statute. The Constitution author-
ized the Commission to limit access to State 
highways when the public interest and 
safety required, subject to such limitations 
and conditions as imposed by law. 

The abutting owners had an easement of 
access to the highway, a property right. 
There was only one way to limit or extin-
guish this right of access and that was by 
the power of eminent domain. The statute 
granted the power of eminent domain not 
only to procure "right-of-way" but for any 
other purpose necessary for the proper and 
economical construction of the state high-
way system. The Constitution provided that 
the limitation of access was a proper con-
sideration in the construction of highways 
where the public interest and safety re-
quired. Therefore, it announced a purpose 
for which condemnation could be brought. 
The power to limit access was subject to 
conditions and limitations imposed by law 
and the then existing law limited and con-
ditioned the taking of any interest in land 
by providing that just compensation had to 
be ascertained and paid. The power to con-
demn land included the power to condemn 
the appurtenant easements. 

VI. CASES INTERPRE TING CURRENT EXPRESS-
WAY STATUTES 

Ziegler v. Witherspoon, 331 Mich. 337, 49 
N.W.2d 318 (1951) 

Facts: In 1945, the State Highway Com-
missioner, the Wayne County Board of 
Road Commissioners and the City of De-
troit entered into a contract for the con-
struction of two limited access highways 
within the City of Detroit. As of December 
1950, $42,000,000 has been expended; the 
three participating units had contributed 
$5,000,000 annually and Federal aid com-
prised the balance. At this rate of progress 
it was estimated that it would take an ad-
ditional 15 years to complete the projects 
which were being built in sections as the 
money became available, there being no  

provision for borrowing money to speed up 
construction. 

At the 1950 extra session of the legisla-
ture, an Act was enacted which authorized 
the State Highway Commissioner to enter 
into contracts with any county, city or 
village for the construction of limited access 
highways to be financed through the pro-
ceeds from the public sale of bonds. The Act 
provided that the State, county, city or vil-
lage should share the costs. It authorized 
these units to make an irrevocable pledge 
of sufficient money to pay the bonds, but the 
pledge should not be a general obligation 
of the State of Michigan, or of the contract-
ing counties or cities, but should be payable 
solely from the allocations to the respective 
units from the state highway fund. 

Under authority of this act, the three 
units here involved entered into a contract 
for the completion of the two projects. It 
provided, among other things, for the issu-
ance of $80,000,000 in bonds. 

The defendant, Controller of the City of 
Detroit, refused to sign the necessary docu-
ments because he questioned the validity of 
the contract and the proposed bond issue. 
His signature was necessary to bind the 
City of Detroit to the contract. 

Thus, this mandamus proceeding was 
brought by the State Highway Commis-
sioner and others to compel him to sign the 
documents necessary to effectuate the inter-
governmental agreement. The defendant's 
position was as follows: (1) The contract 
cast a burden on the taxing power of the 
State by using up five-sevenths of the maxi-
mum amount allowable for limited access 
highways in the State in this area; (2) The 
Act violated the constitutional provision 
that the State could not borrow in excess 
of $50,000,000 for the improvement of high-
ways, nor could it issue any evidence of 
State indebtedness except for debts ex-
pressly authorized in the Constitution; (3) 
The contract irrevocably pledged funds for 
the payment of the bonds, yet subsequent 
legislation or constitutional amendments 
could revoke it. Therefore, the irrevoca-
bility provision was not enforceable and he 
should not be required to sign it; (4) An 
irrevocable grant would be a suspension of 
the power of taxation for future legislatures; 
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(5) The contract constituted a lending of 
the credit of the State in violation of a con- 
stitutional provision which provided that 
its credit should not be granted to aid any 
person, association, or corporation; (6) He 
questioned the priority these bonds would 
have on the funds received by the partici-
pants from the State highway fund and in 
relation to other bonds issued for highway 
purposes; (7) The contract imposed duties 
upon the State treasurer which were not 
authorized by the Act itself. 

Issue. Was there any legal reason why 
the defendant should not sign the contract? 

Holding. No. The Supreme Court of 
Michigan directed him to sign and ordered 
a writ of mandamus to issue. 

Rationale: The contentions are treated as 
numbered above: 

It was not unfair or confiscatory or 
an abuse of discretion because the popula-
tion and taxes contributed from the Detroit 
area bore a favorable pioportion, and the 
need was evident. Though the local resi-
dents benefited, so also were other residents 
of the State to be benefited. 

The debts authorized by the Act were 
not prohibited by the Constitution since the 
revenue bonds did not constitute debts of 
the State, nor was the credit of the State 
pledged for this purpose. They were special 
revenue bonds, the revenue derived from 
motor vehicle taxes being their only 
security. 

The pledge was irrevocable, because 
any statute or amendment to the Constitu-
tion impairing the obligation of the bonds 
would be invalid, insofar as it affected 
bonds theretofore issued, because the Con-
stitution of the United States 'prohibits a 
State from impairing the obligation of 
contracts. 

The contract provided only that the 
bondholders receive payment from funds 
derived from the State highway fund, but 
provided nothing as to how the money was 
to be collected for this fund. Therefore, the 
legislature retained full power over the tax 
laws except that they could not decrease the 
fund to the impairment of the bondholder's 
security. 

The bonds were only payable from 
the State highway fund, not from the gen- 

eral funds. Thus there was no pledge of 
State credit or security and, therefore, no 
granting of the credit of the State. Further-
more, a State highway is not only of prime 
importance to the area in which it is lo-
cated, but it is also beneficial to the entire 
State. This was recognized by the legisla-
ture, who provided for an apportionment of 
costs. 

The Act in question was considered 
sipplemental to the general statutory plans. 
Bonds issued previously, payable from the 
same funds, retained priority; future obli-
gations, such as those incurred here, under 
different Acts would not take priority. All 
bonds issued under the present Act, by its 
provisions, had the same priority. 

Some of the duties of the treasurer 
imposed by the contract arose by implica-
tion and fell within the constitutional scope 
of his office. However, there was no express 
statutory obligation to perform certain other 
duties and he could not be forced to do so. 
But this did not affect the validity of the 
bond issue since another fiscal agent could 
easily be chosen. 

People v. Sack, 202 Misc. 571, 110 N.Y.S.2d 
556 (1952) 

Facts: Action by the people to enjoin the 
defendants, abutting land owners, from en-
tering a limited access highway at points 
other than junctions with other public high-
ways. The portion of the highway in ques-
tion was taken from farm lands of the de-
fendants for a limited access highway. The 
condemnation proceedings extended over a 
number of years even after the opening of 
the highway during which time the defend-
ants made use of the highway as a conven-
tional highway. The defendants claimed a 
right to so use the highway based on the fol-
lowing contentions: (1) The county attor-
ney, in the condemnation proceedings, ac-
quiesced in the defendants' contention; (2) 
the action was barred by the statute of 
limitations; (3) the State is estopped be-
cause of the proceedings before the con-
demnation commissioners wherein the 
county attorney referred to the defendants' 
then use of the highway; (4) the later 
amendments repealed the section of the law 
under which the land had been taken; (5) 
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he traffic turning onto the highway from 
their land created no more danger or delay 
than at the designated points. 

Issue: Could the State enjoin the de-
fendant from entering a limited access high-
way except at junctions with other public 
highways? 

Holding: Yes, the Supreme Court, Cha-
tauqua County, held for the Plaintiff. 

Rationale: The contentions are treated 
as numbered above: (1) By the provisions 
of the statute in question, consent to any 
variation from the general tenor thereof 
could only have been given by the De-
partment of Public Works. (2) No statute 
limits the State so that it could be deprived 
of the use of a highway for public purposes, 
in accordance with the laws of the State. 
(3) The county attorney had no authority 
to bind the State in the matter. (4) It was 
plain, said the court, from the provisions of 
the initial law and the amendments as then 
applicable, that the intention of the legisla-
ture was to provide and continue the use of 
limited access highways. The highways 
have a particular purpose, i.e., to divert 
traffic from crowded routes onto an extra 
highway where it would not be subject to 
delay by the entry of traffic from adjoining 
lands. (5) If this argument was permissible 
and allowed to succeed, any person using the 
land appropriated by the State could make 
the same argument and the entire purpose 
of a limited access highway could be 
destroyed. 

Schnider v. State, 38 CaI.2d 439, 241 P.2d 1 
(1952) 

Facts: Inverse condemnation proceeding 
by L. Schnider to recover damages for the 
taking of claimed rights of direct access to 
a State freeway, Olympic Boulevard. (See 
diagram.) The California Highway Com-
mission had adopted a resolution to recon-
struct a portion of a then existing boulevard 
as a freeway, as it was authorized to do 
by statute. Lots which intervened between 
the plaintiff's land and the boulevard were 
acquired by the State from other persons, 
for highway purposes. The plaintiffs had 
recovered damages due to changes in the 
grade, which included compensation for loss 

SChnider vs State 
(California) 

Fourteenth Street 

,6 M." - ~ 	_ 

Euclid Cl. 

Euclid Street 

A. Property belonging to others acquired by the Highway Co,rnnissinn 
for highway purposes. 

X Picistiffs property. 

of access to the boulevard by way of cross 
streets bordering their lots (a cul-de-sac 
situation). 

Issue: Did the plaintiffs acquire a right 
of direct access to the freeway which had 
to be compensated for when denied by the 
construction of the freeway, which con-
struction caused them to abut thereon? 

Holding: The Supreme Court of Califor-
nia affirmed the judgment of the lower 
court for the defendant. That is, the con-
struction of a freeway did not create new 
rights of access in abutting property owners. 

Rationale: The plaintiff had no right of 
direct access to the boulevard prior to the 
Highway Commission's resolution, as he did 
not abut thereon. Owners of abutting lands 
have no right of access or only limited rights 
of access to freeways, by definition. Where 
a property owner had no right of direct 
access to a highway before it was con-
verted into ak freeway abutting upon his 
property, nothing was taken from him by a 
failure to give him such a right when the 
conversion took place. The allowance of 
compensation in such a case would amount 
to a gift rather than payment for the de-
struction of a right. 

The statutory provision providing the 
manner and method of acquiring access 
rights referred only to rights existing prior 
to the establishment of the freeway. ur-
thermore, even though the property owner 
passed directly onto the boulevard during 
the construction period (approximately 30 
days) subsequent to the adoption of the 
resolution but prior to- the time the fence 
was erected, blocking access, he did not ac-
quire the right to continue such use. 
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People v. Thomas, Cal., 239 P.2d 914 
(1952) 

Facts: Eminent domain proceedings by 
the people of the State of California to ac- 
quire real property and abutters' rights of 
access for the purpose of constructing a new 
limited access freeway and of converting an 
existing highway into a limited access free-
way. Two cases, involving 4 plots of land, 
were consolidated for the purpose of a jury 
trial. The jury after having heard evidence 
and viewed the premises returned a verdict 
as to the fair market value of the property 
involved, severance damages and special 
benefits. The appeal followed a denial of a 
motion for a new trial. 

The defendants contended that (1) A 
portion of the land in question had no 
utility for the proposed highway, that the 
plaintiffs had not done nor contemplated 
doing any work of improvement in the area. 
(2) The evidence did not support the find- 
ing that the use and purpose of the land was 
to be public and that the taking was neces- 
sary for such use or purpose. (3) They 
were prejudiced by the failure of a juror 
on his voir dire examination to disclose his 
occupation or business employment. (4) 
Special benefits were assessed against them 
contrary to law. (5) The instruction as to 
the exclusion of any damage for severance 
of access rights from a piece of land which 
had no previous access rights to the pre- 
viously existing highway was contrary to 
law. (6) The condemnation of a right of 
access was unauthorized and contrary to 
law. (7) No verdict was returned or find-
ing made on the issue of severance damages 
for a particular parcel. 

Issue: Had prejudicial error affecting the 
substantial rights of the defendants been 
committed? 

Holding. No. The District Court of Ap-
peals, Fourth District, affirmed the judg-
ment of the lower court against the de-
fendants. 

Rationale: The various contentions will 
be treated under the same numbers as listed 
in the facts. Contentions (1) and (2) were 
answered as follows: The California High-
way Commission, by statute, was required 
to adopt restrictions declaring, as they did, 

that public interest and necessity requiiecl 
the acquisition of certain property for pub-
lic improvements. That resolution became 
conclusive of such facts, and could not be 
disputed in the absence of fraud, bad faith 
or an abuse of discretion which had to be 
alleged by the defendant. Such an allega-
tion was not made. Furthermore, the find-
ing and judgment as to the necessity of ac-
quiring the parcel was amply supported by 
the evidence. 

As to contention (3), the defendants' 
counsel had been put on notice of the fact 
and had done nothing about it. Further-
more, it was determined that the alleged 
failure to disclose occupation was not 
prejudicial. 

As to contention (4), the defendants took 
the position that they were being assessed 
for a fence which was not mentioned in the 
condemnation resolution or complaint. The 
court answered that the State was not re-
quired to plead the manner or details of the 
construction in the complaint by the re-
quirements of the statute, nor in the reso-
lution, which was for the purpose of setting 
out the public interest and necessity re-
quirements. 

As to contention (5), the court said that 
they never had access to a public highway 
before and as none was acquired, since the 
freeway was not for such purpose, they 
could not require the State to pay damages 
for a nonexistent right. 

As to contention (6), the court pointed 
out that the construction of freeways was 
within the statutory authority and showed 
of what this authority consisted. 

As to contention (7), no evidence was 
introduced upon the issue and as the de-
fendants had the burden of proof on such 
issue the finding against them was proper. 

State Roads Commission v. Franklin, 201 
Md. 549, 95 A.2d 99 (1953) 

Facts: Petition by the State Roads Com-
mission to condemn the defendant's prop-
erty for the construction and maintenance 
of the State Highway system. and for an 
expressway. The lower court had directed 
a verdict in favor of the defendants. The 
property was to be for a proposed Balti-
more-Harrisburg expressway. 
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The property owners contended as fol-
lows: (1) The Commission had no power 
to condemn for the expressway here con-
templated because the statutory require-
ments as to termini and the average 5,000 
vehicles per day minimum were not met; 
(2) that the Commission had no right, un-
der the guise of condemning for an express-
way, to condemn the access rights sought, 
because as only one lane was to be built 
then, they could not condemn land intended 
for later use for the median divider, the 
other lane of traffic, and for the grading of 
the other lane of traffic; (3) that the Com-
mission had no authority to deprive their 
property of all access to the public roads, 
including the proposed expressway; (4) that 
the Commission exceeded its power in dele-
gating the broad authority to the Right of 
Way Department and/or the Legal Depart-
ment to take the necessary steps (i.e., to 
enable the Commission to enter upon the 
land, to take possession of it, and to insti-
tute proceedings so that immediate con-
struction of the proposed project could be 
begun). 

Issue: Were the acts of the State Roads 
Commission valid? 

Holding: Yes. The Court of Appeals of 
Maryland reversed the lower court and said 
that the case should have been submitted 
to the jury. 

Rationale. The contentions are answered 
as numbered above: (1) The statute did 
not require that the termini be actually lo-
cated at the time the building began. Defi-
nite plans had been made as to the termini 
and it must be contemplated in the build-
ing of roads that it sometimes becomes nec-
essary to change the location slightly. This 
is especially true since all of the proposed 
expressway could not have been built at one 
time. The average of 5,000 vehicles per day 
requirement was not deemed to be an essen-
tial element at the time the expressway was 
begun. Evidence as to the estimate when 
the project was completed was accepted as 
meeting the statutory requirement. 

(2) The Commission had determined by 
an appropriate resolution, as required by 
the statute, that it was necessary to acquire 
the property in question, and nothing was 
present to show that they had not acted in  

good faith. They had approved the location 
and general design of the expressway and 
they were preparing the whole section both 
for the one lane to be opened immediately 
and for the future ones as well. A number 
of cases were cited which the court said 
upheld the right to condemn for future 
construction. 

Fifty acres of land were to be de-
prived of all access to the public roads. 
However, attention was called to the stat-
ute which authorized the Commission to 
condemn rights or interests, franchises, 
privileges or easements that might be de-
sirable or necessary to complete the state 
system of roads. This, the court found to 
be sufficient authority to enable the com-
mission to condemn whatever property 
rights were needed for expressways, but not 
without just compensation. 

The Commission was authorized to 
condemn property needed for highway pur-
poses after construction had begun as well 
as prior thereto if in their discretion an 
emergency existed. The Commission, by 
resolution, had declared that an emergency 
existed and there was nothing to indicate 
that the decision to enter the property was 
not justified. It was then almost a year 
since the suit had been filed and the court 
said that it would be difficult to build roads 
under any systematic program if the legal 
remedy as to each land owner could thus 
delay it. 

The court concluded by stating that it 
might well be that the construction of an 
expressway to be completed in the distant 
future would inflict hardships on many in-
dividuals; but this was a legislative, not a 
judicial, problem. When the legislature had 
conferred such powers on the Commission, 
the question before the courts was limited 
to whether there was any necessity to jus-
tify the taking, or whether the decision was 
so oppressive, arbitrary, or unreasonable as 
to suggest bad faith. 

Department of Public Works and Buildings 
v. Lanter, 413 Ill. 581, 110 N.E.2d 179 
(1953) 

Facts: The Department of Public Works 
and Buildings sought in the county court 
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to acquire for highway purposes, by eminent 
domain, parcels of land, plus easements of 
ingress, egress, crossing, light, air and view 
from other parcels. The petition affected 
twenty parcels, but not all were involved in 
the appeal. At seven points where the free-
way was to intersect township roads, a par-
cel was sought, whereas with respect to the 
other thirteen tracts, in general, only the 
rights of access, crossing, light, air and view 
to, from or over the freeway were sought. 

Motions to dismiss the petition were sus-
tained in the lower court and the Depart-
ment appealed. 

The motions were as follows: (1) Chal-
lenged the jurisdiction of the county court 
contending that this court was not author-
ized by statute to hear and determine emi-
nent domain cases; (2) attacked the con-
stitutionality of the Illinois Freeway Act 
of 1943 contending that its provisions con-
cerning the establishment of freeways and 
the acquisition and regulation of the rights 
of access were incomplete, vague, indefinite 
and constituted an unlawful delegation of 
arbitrary powers to the Department; and 
(3) questioned the legal sufficiency of the 
petition to condemn, contending that the 
statute required all, rather than a portion, 
of a route to be designated a freeway, and 
contending that the petition did not specify 
that the "safety and convenience of high-
way traffic will be promoted and the public 
interest subserved" by the desired action. 

Issue. Was the Illinois Freeway Act of 
1943 constitutional? 

Holding: Yes. The Supreme Court of 
Illinois held that the Freeway Act of 1943 
was constitutional, reversing the lower court 
and remanding the cause with directions as 
to evidence. 

Rationale: The contentions are answered 
as listed above: 

(1) Subsequent sections of the statute 
which the defendants relied upon spelled 
out the procedure to be followed in eminent 
domain proceedings. These had been com-
plied with in this case. Moreover, the stat-
ute was not unconstitutional due to its title, 
because a specification of the courts which 
have jurisdiction of proceedings for the con-
demnation of property is not unrelated to  

an act which governs the exercise of the 
power of eminent domain. 

This delegation of authority was no 
broader than that previously sustained 
(Curren v. Schomimer, 392 Ill. 17, 63 N.E. 
2d 744 (1945) ) which declared that the 
legislature could delegate that reasonable 
measure of authority necessary to accom-
plish the constitutional purpose desired. The 
court stated that it failed to see how the 
condemnation of access rights alone, where 
no land was taken, differed, so far as dde-
gability of authority was concerned, from 
the condemnation of a part of a tract of 
land in addition to the rights of access to 
the remainder of the tract. The statute 
specifically authorized condemnation of 
these easements separate from the land. The 
court did not read the Act to the effect that 
(a) the Department could select any road 
for designation as a freeway and then at 
its own discretion allow or deny access; (b) 
by the authorization to agree to points of 
access and to specify the terms and condi-
tions upon which it would be allowed, in 
effect, would give the Department the power 
to zone abutting lands without any limita-
tion. True, the Act contemplated the extin-
guishment of easements of access but under 
the power of eminent domain and upon the 
payment of just compensation. The estab-
lishment of limited access highways espe-
cially designed for through traffic was the 
purpose of the Legislature and this purpose 
was within the constitutional power of the 
General Assembly. It is a settled principle 
of constitutional law that the General As-
sembly may, in the pursuit of such an ob-
jective, delegate the measure of authority 
necessary to accomplish its purpose. True, 
the standard was expressed in general terms 
—"when the safety and convenience of 
highway traffic will be promoted and the 
public interest subserved thereby"—how-
ever, due to the diverse conditions which 
either exist or arise greater particularity 
was deemed impossible. The court said 
"the scope of permissible delegation must 
be measured in terms of the complexity and 
diversity, of the conditions which will be 
encountered in the enforcement of the 
statute." 

The statute, by its very terms, ap- 
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plies to highways and not just routes. Fur-
thermore, because the statute authorized the 
corporate bodies of lesser governmental 
units to establish freeways, the contention 
was flatly negated. 

Because the petition alleged that the 
abutting highway had been designated a 
freeway and it was alleged that the acquisi-
tion of the property rights was necessary 
for the public use of such highway as a 
freeway, it was deemed sufficient to preclude 
the necessity of reciting the specific words 
sought. Thus, as a matter of law, the peti-
tion was sufficient. However, upon further 
proceeding below evidence should be heard 
upon the question as to the necessity of 
acquiring the property and easements to the 
extent sought, since this had been challenged 
by the defendant's motion. 

Department of Public Works and Buildings 
v. Wolf, 414 Ill. 386, III. N.E.2d 322 (1953) 

Facts. Proceeding by the Department of 
Public Works and Buildings to condemn, 
for the construction of a freeway, rights of 
adjacent realty owners to enter, leave, and 
cross over the existing right of way and to 
determine the damages accruing to the ad-
jacent owners, pursuant to the Freeways 
Act. The State had previously acquired the 
right of way by purchase with no abridg-
ment of the abutter's rights. 

At the time, two witnesses, State ap-
praisers, testified that they had examined 
the property and found "Freeway" signs 
erected on the right of way. They had been 
advised that the State had declared it a 
Freeway some two years previous and there-
fore in their appraisal, assumed that it was 
a freeway. Based upon this assumption and 
having compared the value of appellant's 
properties on the date of the petition with 
the probable value on completion of the 
highway, they concluded that there could be 
no change in the value of the property. The 
State counsel also asked an appraiser, testi-
fying in behalf of the landowners, if he was 
aware of the freeway signs and the declara-
tion. The jury had heard this testimony 
and observed the freeway signs. 

The landowners appealed from a judg-
ment of no damages. 

Issue: Were the abutters' access rights 
extinguished by the designation of the Free-
way and the erection of freeway signs ad-
jacent to their property? 

Holding. No. The Supreme Court of 
Illinois reversed the judgment of the lower 
court and remanded the cause for a new 
trial to determine the damages. 

Rationale: The court felt it was evident 
that the jury believed and based their de-
termination upon the premise that the right 
of way purchased had been a freeway from 
the date of the erection of the freeway signs. 
However, the rights of access, ingress and 
egress are valuable property rights and can-
not be taken away or materially impaired 
without just compensation. The court had 
previously determined that taking or dam-
aging land by eminent domain was not ac-
complished by passing ordinances or reso-
lutions or by serving notice upon the owner 
that the land may be required for public 
purposes. Hence the declaration of the free-
way and the erection of freeway signs could 
not have the effect of extinguishing or limit-
ing the access rights or of damaging the 
property; such a right only ensues from the 
actual condemnation. The Freeways Act, 
under which the proceeding was brought, 
specifically recognized an abutting property 
owner's rights of access, ingress or egress as 
property rights which could be extinguished 
only by purchase or condemnation. It, 
therefore, recognized, the court concluded, 
the rights as being of value and that the 
taking thereof had to be compensated for. 

Nichols v. Commonwealth, 331 Mass. 581, 
121 N.E.2d 56 (1954) 

Facts: Petition by property owners for 
damages resulting from the taking of a 
portion of their land for the construction of 
a limited access highway, by. the establish-
ment of a new location for an existing high-
way pursuant to a State statute. The basic 
statute provided in part: "If a limited ac-
cess way is laid out in whole or in part in 
the location of an existing public way, the 
owners of land abutting upon such existing 
public way shall be entitled to recover dam-
ages under Chapter 79 for the taking of or 
injury to their easement of access to such 
public way." Chapter 79 read in part: 
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"The damages for property taken under 
this chapter shall be fixed at the value 
thereof before the taking, and in case only 
part of a parcel of land is taken there shall 
be included damages for all injury to the 
part not taken caused by the taking or by 
the public improvement for which the tak-
ing is made. . . . In determining the dam-
ages to a parcel of land injured when no 
part of it has been taken, regard shall be 
had only to such injury as is special and 
peculiar to such parcel. . . 

Before the taking, petitioners owned ap-
proximately six acres of land with a 410 
foot frontage having unlimited direct access 
to the highway. It was all used for resi-
dentiad purposes but the front 200 ft. was 
zoned commercial. About .37 of an acre on 
the front of the parcel was taken. There 
was evidence that the petitioners had in-
direct access to the new highway but by a 
difficult route. The case was appealed be-
cause of the exclusion of a question which 
asked the distance of the route of access to 
the new highway and because of part of the 
judge's charge. In sustaining the objection 
to the question the trial court in effect had 
said that the legal question narrowed down 
to whether or not there was access to the 
premises, aspects of convenience being ir-
relevant. The part of the charge in ques-
tion dealt with the judge's interpretation of 
the law which was, in effect, that even if 
the abutting premises had been entirely cut 
off from one highway, as long as they still 
had access to another public way, no legal 
damage was caused the abutter, despite any 
inconvenience or difficulty involved in trav-
eling to and from the other way or ways. 

Issue: Was there error in excluding the 
evidence and in the trial judge's charge to 
the jury? 

Holding: Yes. The Supreme Court of 
Massachusetts sustained the exceptions in 
behalf of the petitioners. 

Rationale: The court felt that the stat-
ute clearly provided that if a limited access 
highway was laid out on the location of an 
existing highway the abutting owner was 
entitled to recover damages for the taking 
of or injury to his access to such public 
way or to the new highway. Thus any im-
pairment or deprivation of access which an  

owner formerly had.to  a public way may 
have so affected the remainder of the land 
not taken as to be compensable in damages. 
A previous case, which said that the legis-
lature could provide compensation for dam-
ages other than those which the constitu-
tion demanded, was cited and the court 
added that that was what the legislature 
intended to and did accomplish by this 
statute. 

Wisernan V. il[errill, N.H., 109 A.2d 42 
(1954) 

Facts: Bill in Equity by Judith Wisernan 
to restrain the Commissioner of Public 
Works and Highways from interfering with 
her alleged right of access to what was de-
scribed as a "spur road" abutting her prop-
erty, and praying for a determination of a 
right of access thereto. 

The plaintiff's predecessor in title had 
deeded 36 acres of his farm to the State of 
New Hampshire after having received no-
tice of a hearing relative to the construction 
of a limited access highway, including serv-
ice roads. The land conveyed was used for 
the construction of the toll road (limited 
access highway) as well as for a connecting 
or approach road which inteisected a local 
street. Access to the local street was per-
mitted, as before, from the other side of his 
remaining land. In the conveyance, after 
describing the tract, the grantor deeded "all 
rights of access, air, view and light pertain-
ing to the remainder of abutting lands be-
longing to the grantor, his heirs, assigns, 
executors and administrators as defined in 

. . the Limited Access Highway Laws." 
Subsequently, it was decided to extend the 
service or approach road, which the plain-
tiff termed a "spur road," some 2 miles be-
yond the local street so that it would inter-
sect another route. The toll road itself 
was designed especially for through traffic, 
having only three intersections for its 15 
mile span, but access to the service or ap-
proach road beyond the local street was 
permitted as well as access from previously 
established businesses within the traffic cir-
cle, which formed the joint or link between 
the toll road itself and the "spur road." 

Issue: Did the deed of conveyance in- 
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dude the abutter's rights of access, air, 
view and light from his remaining land to 
both the service road and the toll road? 

Holding. Yes. The Supreme Court of 
New Hampshire dismissed the bill. 

Rationale: After enumerating the provi-
sions of the relevant statutes, the court said 
that the legislative purpose of these com-
prehensive statutes, taken together, clearly 
was to authorize the construction of super-
highways designed for through traffic and to 
give the commissioner the power to acquire 
rights and to make all regulations reasona-
bly necessary for the accomplishment of 
this end. The grantor, under whom the 
plaintiff's claimed, had to be charged with 
knowledge of the full extent of the commis-
sioner's authority under all of the legisla-
tion. The statutes authorized the commis-
sioner to impose the same restrictions upon 
service roads as upon limited access high-
ways and there was no reason to presume 
that the State's use of the land acquired was 
to be in any way limited to laying out and 
regulating the toll road only. The whole 
project was not a piecemeal proposition but 
rather a broad and far-reaching plan to 
lay out a limited access highway and all 
facilities reasonably necessary and appur-
tenant to it. The added expense, the delays 
and the general impracticability of pur-
chasing the property and rights necessary 
for the whole project in driblets made it 
extremely unlikely that any such costly 
and cumbersome method was intended. To 
the plaintiff's assertion that a "spur road" 
or approach road was involved rather than 
strictly a service road, the court said that 
its physical situation was so related to the 
limited access highway that in the interest 
of safely expediting through traffic, access 
could reasonably be prohibited therefrom. 

State Highway Commission v. Burk, 200 
Ore. 211, 265 P.2d 783 (1954) 

Facts: Condemnation action by the 
State, through the State Highway Commis-
sion, against the owners and lessees of land, 
required for the relocation of a portion of 
a conventional highway as a non-access 
highway. Due to traffic conditions, a section 
of an existing State highway was to be re- 

located on a new line. No part of the land 
condemned for the new highway was within 
the boundaries of the old. The property in 
controversy consisted of approximately 8 
acres, a part of a larger tract owned by the 
defendants. The commission wanted to con-
demn and extinguish land and any right of 
access which might accrue to the remaining 
property owned by the defendants. They 
prayed for an assessment by the jury as to 
the compensation to which the defendants 
were entitled for the taking of the fee simple 
title and for the extinguishment of all rights 
of access and reservations or interests "if 
any there be." The jury was instructed to 
the effect that neither the defendants nor 
their property ever had any right of access 
to the part of the highway involved, and 
the State was not taking any right or ease-
ment of access away from them and that, 
therefore, no damages could be assessed 
against the State for such access. 

The jury returned a single verdict and a 
judgment was entered on the verdict con-
demning the property for a non-access high-
way. The court found for the plaintiff and 
the defendants appealed. 

Issue: Should there have been separate 
awards of damages to the owners of the 
land and to their lessees, and were the de-
fendants entitled to compensation for the 
taking of the alleged right or easement of 
access? 

Holding: The Supreme Court of Oregon 
modified the judgment of the lower court 
and remanded the cause with directions, i.e., 
the lump sum award should have been ap-
portioned but the defendants were not en-
titled to compensation for the deprivation 
of access. 

Rationale: The Constitution requires that 
compensation be paid for the taking of an 
easement only if there is an easement to 
take. If there were none

'
as was held to be 

the case here, then the statute which au-
thorizes compensation for such easements 
did not apply. Purpose of a non-access 
freeway or throughway is in direct contrast 
with the land service function of a conven-
tional highway. There was no "taking" of 
an easement of access when the new non-
access highway was established by con- 
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demnation because no easement had ever 
been in existence. 

However, the non-access character of the 
new highway was relevant on the issue of 
consequential or severance damage to the 
remaining property. The effect which the 
unique and total character of the condem-
nation may have upon the market value of 
the. property not taken, presented an issue 
which was not dependent upon the existence 
of an easement. 

Whether the market value of the land not 
taken was affected by the more complete 
severance resulting from the character of 
the highway appropriated was a proper 
question for the jury. The statute did not 
imply or provide that damages, by reason 
of deprivation of rights of access, should be 
fixed separately from other damages to the 
property not taken, but only that such evi-
dence was relevant in the assessment of 
such damages. Under the instructions the 
court thought that the jury was entitled to 
consider the effect of the non-access quality 
of the highway in determining damages, if 
any, in the remaining property and they 
found no evidence that the jury did not do 
so. 

As to the separate valuation and award 
issue, the owners (as they were the only 
appellants) were not complaining that evi-
dence was excluded, but rather that they 
were improperly deprived of a separate proof 
of the value of the separate interests and a 
separate assessment of damages as to each 
interest. The court said that previous de-
cisions as to the measure and amount of 
compensation clearly implied that all in-
terests in the land were to be valued in a 
lump sum, the measure of damages being 
the actual cash market value of the land 
condemned, plus the damage, if any, to the 
value of the land not taken. They concluded 
that normally a verdict in a single lump 
sum was proper and deemed it proper in 
this case. The condemnation was complete 
when the money was paid into the court and 
the jury's function was, therefore, fully per-
formed, the title vesting in the State. How-
ever, to disperse this fund to the respective 
interests, equity should have been inter-
posed and a supplemental hearing for the 
purpose of apportioning the lump sum  

award among the owners and lessees should 
have been held. 

Holloway v. Purcell, 35 Cal.2d 220, 217 
P.2d 665 (1950) 

Facts: F. H. Holloway, as a taxpayer, 
brought the action to enjoin the proposed 
relocation of a section of Route 3, a part of 
the State highway system. The complaint 
alleged that the Director of the Department 
of Public Works and members of the Cali-
fornia Highway Commission intended to 
abandon part of the existing route, which 
ran past his place of business, and to estab-
lish a proposed new highway with limited 
access characteristics about a mile and a 
half away. It was alleged that the State 
authorities did not have the authority to 
perform such acts because of: (1) the statu-
tory designation of Route 3; (2) the State 
Highway Act of 1909 under which the route 
was acquired; (3) the California constitu-
tional provision authorizing the establish-
ment of a State system which they inter-
preted as being final, once established; (4) 
the construction of a freeway was a new 
and different type of State highway than 
that provided for in the Constitution; (5) 
the legislative power was improperly dele-
gated to an administrative agency. 

Issue: Were the proposed actions of the 
defendant constitutional? 

Holding: Supreme Court of California 
affirmed the judgment of the lower court 
which dismissed the plaintiff's complaint. 

Rationale: (1) The statutory designa-
tion of Route 3 only designated its terminus 
at one point along the route. Therefore, the 
commission could properly relocate any part 
thereof within the designated points when 
in its opinion such alteration or change was 
for the best interest of the State. In doing 
this, the commission could retain or sum-
marily vacate and abandon any portion of 
a State highway which had been super-
seded by relocation, except in case such 
abandonment would cut off all access to 
property which previously had adjoined the 
highway. This condition was not present in 
the case. 

(2) The words "permanent in character" 
of the Act of 1909 pertained to durability 
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and not to time. Requirements of perma-
nent maintenance and control are not the 
same as permanent location. The highway 
department had the statutory power from 
a 1907 act to relocate State highways when 
the 1909 act was passed authorizing it to 
construct and maintain a State highway 
system "as and in the manner provided by 
law" and "to do all . . . things necessary 
and proper in the construction and main-
tenance" of the system. There was no ques-
tion but that the express authority to relo-
cate State highways when necessary in the 
public interest was one of the "things nec-
essary and proper." 

The constitutional provision author-
izing the establishment of a State system 
cannot be construed, said the court, "as 
including an unwritten provision that the 
highways once established can never be re-
located even though relocation is required 
by changed conditions." 

If only the types of highways in gen-
eral use in 1902, when the constitutional 
provision became effective, were allowable, 
the highway system would be frozen into 
routes that in time might bear no relation 
to traffic. The Constitution authorized the 
establishment of a State system adequate 
to meet the needs of the State "and to pass 
all laws necessary or proper to construct 
and maintain the same." The type of high-
way that is adequate necessarily varies and 
the court here concluded "that the construc-
tion of freeways and limited access high-
ways is 'necessary or proper to construct 
and maintain' a modern state highway sys-
tem." The statutes did not prevent the re-
location deemed to be in the interest of the 
State even though incidental loss by divi-
sion of traffic may have occurred to the 
plaintiff. 

The legislature could establish a 
broad statutory rule and delegate to an ad-
ministrative agency the duty of specifically 
applying that statute within the framework 
of a sufficiently definite primary standard. 
This was a long standing practice and the 
standard of exercising its authority only on 
"such terms and conditions as in its opinion 
will best subserve the public interest" had 
been held to be a suffieient or adequate 
standard for action. 

Neuweiler v. Kauer, Ohio, 107 N.E.2d 779 
(1951) 

Facts. Proceeding by Neuweiler, an af-
fected property owner, to enjoin the Direc-
tor of Highways from designating a portion 
of an existing highway as a limited access 
thoroughfare. The Director of Highways 
was acting in accordance with the power 
vested in him by statute. The plaintiff chal-
lenged the constitutionality and practical 
application of this statute. 

Issue. (1) Was the act an unjust delega-
tion of the power of the legislature and (2) 
was it uniform in its application? 

Holding. The Court of Common Pleas of 
Ohio dismissed the petition. 

Rationale: One of the most important 
tests, the court said, of whether a law 
amounts to an invalid delegation of legisla- 
tive power is found in the completeness of 
the statute when it leaves the legislature. 
The generally recoguized principle is that 
a law must leave nothing to the judgment 
of the administrative body. The rights, du- 
ties, privileges, or obligations granted or 
imposed must be definitely fixed or deter-
mined, or the rules by which they are to be 
fixed or determined must be clearly and 
definitely established. The law thust be per-
fect, final and decisive in all of its parts, 
and the discretion which it provides for 
must relate only to its execution. The court 
then found that the statute in question did 
include a valid standard of guidance point- 
ing out that the limited access provision 
was not an isolated legislative authorization 
but rather a part of the complete highway 
code. It added even if that were not true, 
since the project was contemplated for the 
protection of the public safety and general 
welfare, it came within the rule laid down 
in Matz v. J. L. Curtis Cartage Co., 132 
Ohio St. 271, 7 N.E.2d 220. This provided 
that "when the discretion to be exercised 
relates to a police regulation, for the pro-
tection of the public morals, health, safety, 
or general welfare, and it is impossible or 
impracticable to provide such standards, 
and to do so would defeat the legislative 
object sought to be accomplished, legislation 
conferring such discretion may be valid and 
constitutional without such restrictions and 
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limitations." To the contention that the 
statute did not have uniform operation 
throughout the State, the court said that it 
was effective throughout the State even 
though all persons were not affected in the 
same manner or to the same extent: The 
court noted that the legislature used the 
permissive "may" in delegating to the sound 
discretion of the director the extent to which 
access should be limited and this was be-
lieved sufficient. 

State v. Superior Court, Wash., 287 P.2d 
494 (1955) 

Facts: Proceeding by the State in the Su-
preme Court for a writ of certiorari to re-
view the action of the Superior Court of 
Cowlitz County in an eminent domain pro-
ceeding. The State, by statute, had the au-
thority to establish limited access facilities 
and in an attempt to do so, petitioned the 
Superior Court to have all rights of ingress 
and egress to a certain piece of property 
declared necessary for public use with the 
following exception: "Except that the right 
of reasonable access shall be granted to an 
Off and On Approach 20 ft. in width, on the 
easterly side, north bound only, at High-
way Engineer's Station 810 20, as shown on 
sheet 7 of 11 sheets, plans of said highway 
as approved March 31, 1953. Access over 
said approach to and from said Primary 
State Highway #1 shall be limited to such 
travel as would be necessary to the above 
property as presently used, which is a one-
family residence." 

The landowners filed a protest, contend-
ing (1) that the petition sought not only to 
limit the means of ingress and egress but 
also sought to control the use to which the 
remaining land might thereafter be put, (2) 
that the court lacked jurisdiction, (3) that 
the plan was not definite. 

Highway engineers had testified as to the 
necessity of limited access highways to con- 
trol traffic that entered and left the main 
highway. They testified as to the different 
kinds of approaches they had developed, one 
of which was in question here, justifying it 
as a measure to preserve the funds allo- 

cated for highway purposes and also as a 
safety feature for vehicles traveling on the 
main artery, in that access rights might be 
taken or limited. 

The trial court was of the opinion that it 
had no power under the statute to limit 
lands back of the access, and that it was 
a burden which would be thrown on adja-
cent property. 

Issue: Did the State have the right under 
the limited access statute to limit access to 
and from a highway to such travel as 
would be used by a one-family residence? 

Holding: Yes. The Supreme Court of 
Washington reversed the lower court's order 
of dismissal and remanded the cause with 
the direction that an order of public use be 
entered. 

Rationale. After quoting portions of the 
statutes pertaining to limited access facili-
ties, the court said that the State had been 
granted rather sweeping powers in the ac-
quisition of such facilities for the purpose 
of regulating traffic. They agreed with the 
landowner that the State had conceived an 
ingenious device (one purpose of which was 
to decrease the amount of damages) of lim-
iting access to such travélas would be used 
by a one-family residence. However, under 
the law, the State had the right to take all 
of the property involved (approximately 4 
acres) or only that portion considered nec-
essary to carry out its purpose. The State 
concluded that the "Type A Approach" 
would better protect vehicles traveling 
thereon and therefore, best suit their pur-
pose. The only issue before the trial court 
was whether or not the property could be 
taken for a public use. The State had the 
right to limit access to and from public 
highways and the question of whether or 
not because of this particular method 
chosen, a portion, or all, of the property 
was in effect taken or damaged was a mat-
ter to be decided by a jury in a subsequent 
step of the eminent domain proceedings. 

"Such travel as would be necessary for a 
one family residence" the court thought to 
be definite and understandable, adding 
that, if necessary, administrative details 
could be worked out at a later date. 
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CITATIONS TO CURRENT EXPRESSWAY STATUTES 

State & Date of 
Last Published 
Law Examined Citations 

ALABAMA 	(1956) ......... Code of Alabama, Tit. 36, Sec. 1(15); See. 58(11); Sec. 58(12) 
Laws 1956, H.B. 148 

ARIZONA 	(1955) 	......... Arizona Code Annotated, Sees. 28-602(1), 28-732, 28-733 
ARKANSAS 	(1953) 	....... Arkansas Statutes Annotated, Sees. 76-2201 thru 76-2210 
CALIFORNIA 	(1954) 	...... Deering's California Codes, Streets and Highways Code, Sees. 23.5; 100.1 to 

100.3; 144 to 151; 683, 685, 686, 700 et seq; 941.1 to 941.3; 1800 to 1802 
General Laws, Act 8202, Sees. 1 to 3 
Vehicle Code, Sec. 604.5 

CoLoRARo . (1955) 	........ Colorado Revised Statutes, Sec. 120-6-1 thru 120-6-10 
Laws 1955, Ch. 240 

CONNECTICUT (1955) General Statutes of Connecticut, Sees. 971c, 1390d, 2239, 2257, 2258 
DElAwARE (1956) ......... Delaware Code Annotated, Tit. 17, Sees. 101 and 135, 171 to 180 
FLORIDA 	(1955) 	.......... Laws 1955, Ch. 29965 (SB. 480), Sees. 1, 2, 111 to 116, 161 
GEORGIA 	(1955) 	.......... Georgia Laws 1955, Act. 333, (H.B. 305) 
IDAHO 	(1955) 	........... Idaho Code, Title 40, Sees. 40-106, 40-110, 40-12, 40-121, 40-133(e); Title 

49, Sec. 49-528.12, 49-528.13 
ILLINOIS 	(1955) 	.......... Smith-Hurd Illinois Annotated Statutes, Ch. 34, Sec. 57i thru 57q; Ch. 38, 

Sec. 451; Ch. 95+, Sec. 109(i), 146, 158a; Ch. 121, Sees. 260, 300d, 334 to 343 
Laws 1955, H.B. 1107 

INDIANA 	(1955) 	......... Burns' Indiana Statutes Annotated, Title 36, Sees. 36-3101 to 36-3111 
Laws 1955, Ch. 197; Ch. 76, Sec. 4 

IOWA 	(1955) 	............. Laws 1955, Ch. 148 (S.B. 48) 
KANSAS 	(1955) 	.......... General Statutes of Kansas, Sees. 68-1901 to 68-1906 
KENTUCKY (1955) 	....... Kentucky Revised Statutes, Ch. 177, Sees. 177.220 to 177.310, 177.990 
LOUISIANA 	(1955) 	....... Louisiana Revised Statutes, Tit. 48, Ch. 1, Sees. 301 to 306 
MAINE 	(1954) 	.......... Revised Statutes of Maine, Ch. 22, Sec. 115; Ch. 23, Sees. 6 to 12, 98 to 102 
MARYLAND 	(1955) 	....... Annotated Code of Maryland, Art. 89B, Sees. 8, 18(A) to 18(C), 153, 154, 

- 164to170 
MASSACHUSETTS 	(1954).. Annotated Laws of Massachusetts, Ch. 81, Sees. 7A to 7E 
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9.1094(14); 	9.2345, 9.2346 
MINNESOTA (1955) 	...... No Statute 
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MONTANA (1955) 	........ Revised Code of Montana, Title 32, Sees. 32-2001 	to 32-2010, 32-2162, 
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NEBRASKA (1955) 	........ Laws 1955, Ch. 148 (H.B. 187) 
NEVADA 	(1955) 	.......... Nevada Laws, 1955, Ch. 86 (H.B. 250) 
NEW JERSEY (1955)...... New Jersey Statutes Annotated, Title 27, Ch. 7A, Sees. 27:7A-1 to 27.7A-9; 

Sees. 27:7.22.2, 27:7.22.3; Title 39, Sees. 39:1-1, 394-90.1, 39:4-94.1 
NEW MExico (1955) ..... New Mexico Statutes, Sees. 64-14-16(g), 64-18-19, 64-18-20 
NEW HAMPSHIRE (1953).; New Hampshire Revised Statutes Annotated, Ch. 236, Sees. 236.1 to 236.10 
NEW YORK 	(1955) ........ New York, MeKinney's Consolidated Laws, Highways, Sees. 3(2) and 3(3); 

Sees. 29, 30; Sees. 346 to 349(a) 
N.Y. Laws 1956, S.B. 2958 

NORTH CAROLINA (1955).. No Statute 
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NORTH DAKOTA (1055)... North Dakota Revised Code, Sees. 24-A0101, 24-A0102, 24-0130 to 24-0135 
Laws of North Dakota, 1955" Ch. 237, Sec. 21.22 

Oiiio 	(1955) 	............ Page's Ohio General Code, Sees. 1178-21, 3939-1, 7464-1 to 74644; Baldwin's 
Ohio Revised Code (1955 Supp.) Sees. 4511.01(AA), 5501.111 

OKLAHOMA 	(1954) 	....... Oklahoma Statutes Annotated, Title 69, Sees. 11.1 to 11.33; Title 47, See. 
121.1(s) 

OREGON 	(1955) 	.......... Oregon Revised Statutes, Sees. 366.320, 366.340, 374.005 to 374.430, 374.990 
PENNSYLVANIA (1954) 	... Purdon's Pennsylvania Statutes Annotated, Title 36, Sees. 2391.1 to 2391.15 
RHODE IsLAND (1955).... General Laws of Rhode Island, Ch. 75 

Laws 1949, Ch. 2239 and Ch. 2392. Laws 1956, S. 404 
SOUTIi CAROLINA (1956).. South Carolina Acts of 1956, S.B. 250 
SOUTH DAKOTA (19555 ... South Dakota Laws, 1953, Ch. 155 (H.B. 656) 

1939 Code, See. 28-0008 
TENNESSEE 	(1955) 	...... Tennessee Laws, 1955, Ch. 147 (H.B. 266) 
TIIxAs 	(1954) 	........... Vernon's Texas Civil Statutes, Title 28, Ait. 1085a 
UTAH 	(1955) 	............ Utah Code Annotated, Title 27, Sees. 27-9-1 to 27-9-11 (27-9-8 repealed by 

41-6-64). Title' 41, Sees. 41-6-7(g), 41-6-65, 41-6-64 
VERMONT 	(1955) 	........ Vermont Laws, 1955, H.B. 414 (Act. No. 270) 
VIRGINIA 	(1954) 	......... Code of Virginia, Title 15, See,. 15-7.1; Title 33, Sees. 33-37 to 3343 
WASHINGTON (1955) ..... Revised Code of Washington, Title 47, Sees. 47.52.001 to 47.52.120 

Laws 1953, Ch. 54; 131; 183; 220 
Laws 1955, Ch. 63; 75; 179, See. 3(6) 

WEST VIRGINIA (1955) ..... - West Virginia Code, Sees. 1121 (283), (350), (351); 1474 (21) to (27) 
WISCONSIN 	(1955) 	...... Wisconsin Statutes, Sees. 59.965, 80.47, 84.103, 84.25, 370.01(5a), (7a) and 

(9a) 	. 	 ' , 
Laws .1955, Ch. 270, 296, 379, 574 

WYOMING (1953) 	........ Wyoming Compiled Statutes, Ch. 48, Sees. '48-346 to 48-356 
Laws 1955, (SB. 58) Ch. 42 	' 
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THE NATIONAL ACADEMY OF SCIENCES—NATIONAL RESEARCH COUNCIL' is a 
private, nonprofit organization of scientists, dedicated to the furtherance of 

science and to its use for the general welfare. The ACADEMY itself was estab-
lished in 1863 under a congressional charter signed by President Lincoln. Em-
powered to provide for all activities appropriate to academies of science, it was 
also required by its charter to act as an adviser to the federal government in 
scientific matters. This provision accounts for the close ties that have always 
existed between the ACADEMY and the government, although the ACADEMY is not 
a governmental agency. 

The NATIONAL RESEARCH COUNCIL was established by the ACADEMY in 1916, 
at the request of President Wilson, to enable scientists generally to associate their 
efforts with those of the limited membership of the ACADEMY in service to the 
nation, to society, and to science at home and abroad. Members of the NATIONAL 
RESEARCH COUNCIL receive their appointments from the president of the ACADEMY. 
They include representatives nominated by the major scientific and technical so-
cieties, representatives of the federal government, and a number of members at 
large. In addition, several thousand scientists and engineers take part in the 
activities of the research council through membership on its various boards and 
committees. 

Receiving funds from both public and private sources, by contribution, 
grant, or contract, the ACADEMY and its RESEARCH COUNCIL thus work to stimu- / 
late research and its applications, to survey the broad possibilities of science, to 
promote effective utilization of the scientific and technical resources of the 
country, to serve the government, and to further the general interests of science. 

The HIGHWAY RESEARCH BOARD was organized November 11, 1920, as an 
agency of the Division of Engineering and Industrial Research, one of the eight 
functional divisions of the NATIONAL RESEARCH COUNCIL. The BOARD is a co-
operative organization of the highway technologists of America operating under 
the auspices of the ACADEMY-COUNCIL and with the support of the several high-
way departments, the Bureau of Public Roads, and many other organizations 
interested in the development of highway transportation. The purposes of the 
BOARD are to encourage research and to provide a national clearinghouse and 
correlation service for research activities and information on highway adminis-
tration and technology. 


