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PREFACE 

The Highway Laws Committee of the Highway Research Board is 
engaged in a research program designed to provide highway officials and 
other interested persons with comprehensive reports on the legal aspects 
of every major highway function. 

In carrying this work forward, the committee staff is studying State 
constitutions, statutes and judicial decisions as they relate to land acqui-
sition, system classification, Federal-aid, controlled-access highways and 
many other facets of highway law. The objective of the research is to as-
semble the facts and isolate the important elements of law, thus provid-
ing the States with a basis for, evaluating the effectiveness of their law 
both in relation to the experiences of other States and in light of their 
own needs. 

This report covers four aspects of .  the condemnation of property for 
highway purposes; namely, delegation of the power of eminent domain, 
property which may be taken, legal interest which may be taken, and the 
designation of the procedure to condemn. After an exchange of views, 
the committee unanimously decided to issue the report in segments rather 
than to delay release until the entire subject of condemnation is studied. 
The Committee predicated its decision on the desire to make available 
as quickly as possible completed material. 

This report was researched and written by Howard G. Feldman of the 
Highway Laws staff. 	 - 
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SUMMARY AND CONCLUSIONS 

This report is the second in a.series to be 
issued pertaining to the acquisition of prop-
erty by the exercise of the power of eminent 
domain for highways and streets. The ini-
tial report was centered upon the acquisi-
tion of property for future highway use. 
Four aspects of the power of eminent do-
main and the manner in which the several 
State legislatures have handled them form 
the subject of this study. In the order of 
their discussion, these problems are: 

Delegation of the authority to condemn. 
Property which may be taken. 
Type of legal estate which may be acquired. 
Designation of the procedure to be followed. 

The law pertaining to the above topics, as 
it is applicable to the several units of 
government which have a function to per-
form in the construction of highways, is 
analyzed. That is to say, the statutes ap-
plicable to the State; county; city, town 
and village; and special authorities are re- 
viewed. Comparisons are made between the 
laws of the several governmental entities to 
determine whether there is, or should be, 
any significant difference between the man-
ner in which each topic is handled. In ad-
dition to a comparison predicated upon the 
level of government, the several statutes 
are compared with the most recent expres-
sions of legislative intent in the field—the 
limited access and turnpike legislation. 

With the increase in land acquisition en-
visaged by the Federal-Aid Highway Act 
of 1956, it is imperative that a thorough 
review be made of the laws pursuant to 
which property is condemned for highway 
purposes. Great sums of money are being 
spent and will be expended in the future 
to provide the nation with a network of 
modern highway facilities. It would be 
tragic if archaic State condemnation laws 
prove to be obstacles in the achievement of 
the goal of an efficient highway plant. 

It is an accepted principle of law that the 
power of eminent domain ultimately derives 
from the sovereign power of the State. How-
ever, those State agencies and local govern- 
mental units to which have been delegated 

the responsibility for the construction and 
maintenance of highways and streets are 
not sovereign entities. These instrumentali-
ties and governmental bodies may exercise 
only those powers which the legislature 
chooses to authorize. For this reason any 
study of the law of eminent domain logi-
cally must begin with the delegation by 
the legislature to the State highway depart-
ment and the various local governmental 
units of the power. 

To evaluate intelligently the existing law 
a standard for comparison must be estab-
lished. The only sensible basis for a bench 
mark should be the objectives of the legis-
lation in question and the warnings found 
in judicial interpretations of past and exist-
ing law. A synthesis of the case law makes 
it clear that the delegation of the power 
should be in explicit language. Although an 
exercise of the power will be sustained when 
it is necessarily implied, doubtful inferences 
will not be recognized. When resort must 
be made to an implication of the power 
the legislature has not met its responsibil-
ity. The first element to be discerned from 
the jurisprudence is that whenever the legis-
lature delegates the power it should express 
its intent in unambiguous language. To do 
otherwise is to invite the cost, in both time 
and money, of litigation. 

It is apparent that the right to forcibly 
take property is not granted as an end in 
itself; it is granted only as a means of 
aiding those active in the highway field 
to accomplish their task. Once it is deter-
mined that the power has been granted, the 
next question is whether or not the scope 
of the delegation is sufficiently broad to 
achieve the desired end. At all levels of 
government various approaches are found 
in the statutes. Some laws grant the power 
for "highway purposes"; there are statutes 
which contain a detailed enumeration of 
what are highway purposes; and in a large 
group of jurisdictions the power is to be 
exercised for the construction, reconstruc-
tion, relocating, etc., of highways and 
streets. The sum and substance of the 

vi' 
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distinctions and comparisons made in the 
report may well lie in the field of semantics; 
but this decision can only be reached by the 
State after it determines how broad its law 
should be and whether the existing statute 
has the desired scope. 

It is impossible to establish a precon-
ceivecl standard in this area because condi-
tions vary from State to State. The uses 
for which property will be required are not 
fixed but are expanding with changes in 
conditions. Several States have determined 
that it is a proper exercise to condemn 
property for future use. If a State should 
determine that this is proper, is the grant 
of the power flexible enough to include such 
an exercise? In some States legislative au-
thorization empowers the designated party 
to condemn property to be exchanged for 
other property required for right-of-way. 
It may be argued that such an exercise of 
the power is straining the concept of high-
way purposes. However, experience has 
shown the benefits to be gained by both the 
State and the affected landowner. Is this 
type of exercise within the ambit of exist-
ing legislation? 

It is probable that with the increased 
emphasis on urban expressways more de-
veloped property will be required than ever 
before. Acquisition costs may be materially 
reduced if the condemnor is authorized to 
condemn property to be used as sites for 
structures now in the path of a projected 
highway, but which can be relocated. In 
many jurisdictions such a practice may be 
a new departure for the highway people. 
However, conditions are not static and new 
problems requiring a fresh approach are 
arising continuously. 

To summarize the foregoing, another ele-
ment to be sought in a well drafted statute 
is whether the law is sufficiently broad to 
enable those operating under it to meet 
their responsibility. The answer to this 
question is predicated upon the degree to 
which the legislature intends the power to 
be exercised. 

The next area studied should be the 
types of property which may be condemned. 
The answer to this question may seem to 
be obvious—land. A cursory reading of 
the laws of the several States quickly dis- 

pels so ready an answer. Descriptions of 
the property which may be condemned 
range from "land", "real estate", or "right-
of-way", which in reality mean the same 
thing, to detailed provisions found in the re-
cent turnpike legislation. In many juris-
dictions the controlled-access statutes, in 
the main enacted in the last 10 years, Con-
tain a broader definition of property than 
exists in the remaining sections of the high-
way code. 

A statute which defines property in terms 
of "land," "real estate" or "right-of-way" 
invites litigation. More important than 
keeping the highway department out of 
court, said statute may unduly restrict the 
department's activities. Are the aforemen-
tioned definitions and the numerous others 
found in the statutes sufficiently broad to 
encompass the acquisition of rights of ac-
cess, air, light, view, reservation rights, 
road building material, publicly owned 
land, and land devoted to a public use? The 
contention is not that the aforementioned 
should be acquired, but that the existing 
law may not be adequate if the legislature 
orders acquisition. 

Throughout this report the pre-eminent 
role of the legislature is emphasized. How-
ever, it would be erroneous to assume that 
what is being advocated is minute legisla-
tive control of all facets of highway ac-
tivities. The various legislatures have 
lodged in the highway departments and 
local political bodies great discretion as to 
the manner in which their various opera-
tions are to be conducted. What is being 
stressed is that existing legislation may in 
some areas be a hinderance to the exercise 
of this discretionary authority. An example 
may illustrate the point: a tract of land is 
owned by a county. The department de-
terniines that this property is needed for a 
highway. The law states that the depart-
ment is empowered to acquire "private 
property." Is the department capable of 
acquiring said property? 

What legal estate may be taken in the 
condemned property? In the absence of 
statutory law it would seem that the con-
clemnor is limited to an easement for high-
way purposes. However, it is within the 
prerogative of the legislature to authorize 
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the taking of a fee simple title. Although 
there would seem to be sound and compel-
ling reasons for the acquisition of a fee 
simple title no quarrel is being raised with 
those States wherein the legislature has de-
cided to limit the legal interest to an ease-
ment. Difficulty arises in those jurisdictions 
where the statutes are silent and therefore 
become the source of confusion and litiga-
tion. 

A comparison of the various statutes 
within a particular jurisdiction reveals a 
surprising amount of internal conflict. That 
is to say, one provision will provide for the 
taking of a fee while another stipulates that 
only an easement may be secured. lJnfor-
tunately this situation also occurs in other 
areas of the law of eminent domain. 

Delegation of authority, type of property 
acquired, and legal estate acquired may be 
characterized as substantive provisions. The 
concluding topic in this report, the designa-
tion of the procedure to be followed in ef-
fectuating the granted power, pertains to 
the procedural side of condemnation. 

At this juncture it is of no concern 
whether a State chooses to have its high-
way department follow the method set forth 
in its general condemnation law or estab-
lishes a method unique to highways. 
Throughout this series the idea will recur 
that a State would be well advised to con-
sider whether its general condemnation law 
should be used by public bodies and agen-
cies. What is of concern is the fact that 
whichever procedure is made applicable it 
should be done so by express, unambiguous 
language. Too often optional methods are 
afforded the condemnor with various con-
sequences contingent upon which procedure 
is employed. Whenever the aforementioned 
exists thought should be given to whether 
the various procedures should be consoli-
dated. If the decision is to permit the choice 
of several methods the basis for choosing 
the procedure to be followed should be spec-
ified. 

Statutes which provide that a particular 
method is to be followed, insofar as the 
same are applicable, create areas of am-
biguity. It is often a difficult question to 
determine just how much of a law relating  

to the condemnation for one purpose is 
applicable to a taking for another use. 

Similar problems are created by statutes 
which provide that compensation shall be 
determined in the manner as now provided 
by law for the exercise of the right of emi-
nent domain. What is meant by "as now 
provided by law"? Does this phrase refer 
to the present or is the procedure fixed as of 
the date of passage of the statute? 

Based on a synthesis of existing legisla-
tion, a well-drafted statute should include 
the following elements: 

The delegation of the power to condemn 
should be expressed in explicit, unambiguous lan-
guage. Example: The department (county, city, 
town, village or special authority) is vested with 
the power of eminent domain to acquire all prop-
erty it determines is necessary for present or 
future highway purposes. 

The purposes for which property may be 
condemned should be broad in scope to enable 
the authorities to meet their responsibility. Ex-
ample: State highway purposes as referred to in 
the previous section shall include but not be 
limited to the following: 

The construction, reconstruction, relocation, 
improvement, and maintenance of present 
and future highways. (In the case of the 
State it is advisable to specify that this au-
thority extends to urban extensions of State 
highways within municipalities.) 
The acquisition of property to be exchanged 
for other property required by the depart-
ment. 
Rock quarries, gravel pits, sand or earth bor-
row pits, disposal areas, sites for the manu-
facture of road materials and access roads 
to said sites. 
Sites for shops, offices, storage buildings, 
weighing stations or other necessary or aux-
iliary facilities. 
The preservation of objects of attraction or 
scenic value adjacent to, along, or in close 
proximity to highways; and the culture of 
trees and flora which may increase the 
scenic beauty of such highways. 

(1) Roadside areas or parks adjacent to or ad-
joining or near any highway. 
Drainage in connection with any highway, 
cuts and fills, or channel changes and the 
maintenance thereof. 
The maintenance of an unobstructed view 
of any portion of a highway so as to pro-
mote the safety of the traveling public. 
The construction and maintenance of stock 
trails and cattle passes. 
The elimination of public or private cross-
ings or intersections at grade with any high-
way. 
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(k) The protection of the highway from physi- 
cal or functional encroachments of any kind. 

(1) The acquisition of remnants of property or 
landlocked parcels to reduce severance dam- 
ages or to prevent the creation of small, 
economically useless parcels of property. 

3. The description of the types of property 
which may .be acquii'ed by condemnation should 
be of sufficient breadth to permit the condeinnor 
to acquire any and all property required for high-
way purposes. Example: The term property as 
used in this statute shall include real and per-
sonal property and rights therein, including but 
not limited to rights of access, air, light and view, 
rights in land limiting the use thereof, franchises, 
easements, public land, parks, playgrounds, reser-
vations and land already devoted to a public pur-
pose, except I or the purposes of national defense. 
The use of property for highway purposes is  

deemed to be the highest public use to which said 
property may be devoted. 

The statute should expressly state whether a 
fee simple or an easement may be acquired. Ex-
ample: The department (county, city, town, vil-
lage or special authority) may take property in 
fee simple absolute or such lesser estates or inter-
est as it may determine is necessary. 

The enabling legislation should clearly state 
the procedure to be followed; either by expressly 
incorporating any or all sections of the general 
condemnation law or designating a special proce-
dure. Examples: The procedure to condemn prop-
erty authorized by section 1 shall be exercised in 
the manner set forth in Title -. The procedure 
to condemn property authorized by section 1 shall 
be exercised in the manner set forth in section 
in this chapter. 



INTRODUCTION 

With the increased pace of highway con-
struction the incidence of the resort to the 
right of eminent domain will increase. It is 
conceivable that, because of the phenome-
nal growth of suburban areas and the con-
comitant intensification of land use, the 
percentage of land acquired by condemna-
tion will increase in greater proportion than 
that secured through voluntary sale or 
dedication. Furthermore, more construc-
tion and improvement will occur in urban 
areas where land values have increased 
rapidly. Since the percentage of relatively 
expensive property necessary for new or 
improved facilities will increase, the 
chances of acquiring land through dedica-
tion will diminish and the opportunities 
for disagreement over land value will multi-
ply, necessitating condemnation. The like-
lihood of the voluntary sale of valuable 
commercial, industrial or residential prop-
erty is less than that of unimproved rela-
tively inexpensive land. This will also create 
a greater need for the utilization of con-
demnation to acquire the required property. 

Considering these possibilities, it would 
be prudent for highway officials to evaluate 
their condemnation laws. A suggested guide 
in determining the effectiveness of the exist-
ing law would be to ask the subsequent 
questions about any condemnation pro-
vision: 

Is the intent of the legislature expressed in 
clear, unambiguous language or are there areas 
of ambiguity and duplication? 

Does the statute grant sufficient authority to 
accomplish the desired results? 

Does the procedure established provide for 
an early conclusion of the litigation? 

From the standpoint of both the public and 
the land owner, is justice achieved by the estab-
lished procedure? 

The function of this monograph is to as-
sist the several States in the task of evalu-
ating the present law by furnishing the 
necessary material to conduct such a study. 
The emphasis is upon the statutes of the 
forty-eight States and territories. In addi-
tion to an analysis of statutes applicable 
to the State highway commission or its  

equivalent, the laws setting forth the pro-
cedures to be followed by counties, munici-
palities, and special authorities are included 
in this study. Case material is presented to 
illustrate the various interpretations given 
by the courts to existing legislation. In 
those areas where no statute governs but 
a rule of law has been established by the 
judiciary the pertinent cases will be dis-
cussed. However, the case citations are not 
exhaustive; it would be impossible to in-
clude every case from each jurisdiction 
concerning a particular point of law. 

In relation to the statutory law the re-
verse is the case. A thorough study was 
made of every statute which pertains to the 
condemnation of land for highw'ays. From 
this point of view this report differs from 
almost all the existing treatises which stress 
exclusively case law. 

Irrespective of the technical distinctions 
found in the various jurisdictions the exist-
ing law can be divided into two broad cate-
gories: administrative' or judicial con-
demnation.' 

Procedurally the administrative method 
is quite simple. The condemnor files with 
the appropriate public official the desig-
nated papers (plat of land and description 
of the contemplated improvement) and 
tenders to the landowner or deposits in 
court an award of compensation. At this 
juncture in the proceedings title and right 
to possession vests in the condemnor. In the 
event the landowner desires to contest the 
right to take the property or the amount of 
compensation he must assume the burden 
of commencing court proceedings to de-
termine said questions. The essence of the 
method is the ex parte vesting of title and 
right to possession in the condemnor at the 
inception of the action. 

The judicial approach requires the taking 
to be instituted by a petition in court re-
questing that the right to take and corn- 

For examples, see Maine: Ch. 23, §21.23 : Massschu. 
setts: Cl,. 79 ; New York: Highway Law §30; Rhode 
Island: L. of 1953-54, Cl. 3105; Wisconsin: 	83.07, 84.09. 

For examples see: California: Code of Civil Procedure, 
§1237.1266.2 Florida: Ch. 73 ; illinois: Ch. 47. 
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pensation due the affected landowner be 
determined. Notice of the commencement 
of the condemnation proceedings is served 
upon the property owner. The details valy 
from jurisdiction to jurisdiction, but gen-
erally a preliminary estimate of damages 
is made by the court appointed viewers, as- 

sessors, or commissioners with recourse 
eventually to a jury. Title vests after the 
entry of an order of condemnation and pay-
ment of the award. There is a wide vari-
ance from State to State concerning the 
time a condemnor may first take possession 
of the property and devote it to his use. 
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Delegation of Authority 

Although this study is chiefly concerned 
with the procedural aspects of eminent do-
main no discu.ssion of the subject would be 
complete without inspecting the scope of 
authority (Table 1) to exercise the power 
lodged in the condemnor. The power of 
eminent domain is an inherent attribute of 
the State in its role as a sovereign.3  Con-
versely administrative agencies and politi-
cal subdivisions of the State do not possess 
the power in the absence of legislation.4  
The right to authorize the exercise of the 
right of eminent domain is a legislative 
function and there can be no taking of 
private property for public use without the 

Kohl v. United States, 91 U.S. 367, 23 L. Ed. 449; 
Northeastern Gas Transmission Co. v. Collins, 138 Conn. 582, 
87 A.2d 139 ; Erwin v. Mississippi State Highway Comm.. 
213 Miss. 885, 58 So. 2d 52; State v. Yelle, 46 Wash.2d 
166, 279 P.2d 645. 

Cincinnati v. Vester, 281 U.S. 439, 74 L. Ed. 950, 50 S. 
Ct. 360; Dinges v. Board of County Commissioners, 179 Han. 
35, 292 P.2d 706 ; City of Trenton v. Lenzer, 16 N.J. 465, 
109 A.2d 409; County of Essex v. Hindenlang, 35 N.J. Super. 
479, 114 A.2d 461, affirm. 24 N.J. 517, 132 A.2d 807 ; Ver-
mont Hydro Electric Corp. v. Dunn, 95 Vt. 114, 112 A. 223. 

consent of the owner in the absence of 
direct authority from the legislature.5  

In the course of interpreting the plethora 
of statutory grants of eminent domain the 
judiciary has developed a set of rules of 
construction. A review of these rules or 
guides will emphasize the need for compe-
tent legislative drafting. The most that 
can be said for a rule of statutory construc-
tion is that it indicates the general sehti-
ments of a court. Specific questions are 
seldom answered by resort to a general rule 
of construction. 

The legislature must confer the power 
of eminent domain in express terms or by 
necessary implication.6  Doubtful inferences 
will not sustain an exercise of the power; ' 
however, a clearly implied power will be 

Nichols, Eminent Domain, 3rd Ed., Vol. 1, Sec. 3.2 and 
cases cited therein. 

0 Hagodal v. City of Aurora, 126 Cob. 267, 248 P.2d 732 
Application of Loup River Public Power Dist., 157 Neb. 611, 
61 N.W.2d 213 ; Board of Education of City of Minotv. Park 
District, —N.D.—, 70 N.W.2d 899; Sowers v. 5chaeffer, 
152 Ohio St. 65, 87 N.E.2d 257. 

Maine-New Haspshire Bridge Authority v. Ham, 91 N.H. 
179, 16 A.2d 362; Wood v. Bird, —Tex.—, 32 S.W.2d 271. 

Table 1. Delegation of Authority to Condemn to State Highway Department 
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md. 	N. D. 	W. Va. Ore. Ohio 
Kan. 	Okia. 	Wis. Tex. Tenn. 
Ky. 	Ore. 	Alaska Wyo. 
La. 	Pa. 	D. C. Hawaii 
Me. 	R. I. 	P. R. 

36 9 11 6 7 4 
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recognized.8  Once the legislature has 
granted the power the substance of the 
grant will be strictly construed against the 
condernnor.° An ameliorating effect is that 
the grant is to be interpreted with some 
strictness yet the manifest purposes of the 
legislation are to be executed.10  Aside from 
a strict interpretation of the enabling legis-
lation the procedure established to exercise 
the power is to be rigidly followed." 

Although it may be said that any grant of 
the right of eminent domain is subject to 
review by -a court, the degree of strictness 
required is less when a public body is in-
volved than in the case of a private con-
demnor.'2  Where the highway commis-
sioner has been granted the power, he is so 
closely identified with the State, that, in 
effect, he represents the State. In practice, 
it may be said that the State, itself, is the 
condemnor. In such event it has been held 
in a leading case that the statute conferring 
the power is not to be strictly construed.13  
The court in the Burnquist case stated: 

Appellant contends that the foregoing statute 
must be strictly construed and that our previous 
interpretations of it do not extend to approval of 
the commissioner's authority to extinguish ease-
ments of access within a public highway created 
in and established by the commissioner under his 
statutory authority. It is urged that the delega-
tion of power of eminent domain must at all times 
be strictly construed and that no power not ex-
pressly granted can be implied by the court. Cited 
in support of such rule are the cases of Minne-
sota Canal & Power Co. v. Koochiching Com-
pany, 97 Minn. 429, 107 N.W. 405, 5 L.R. A., N.S., 
638, 7 Ann. Cas. 1182, Minneapolis & St. L. R. Co. 
v. Nicolin, 76 Minn. 302, 79 N.W. 304. It is to be 
noted, however, that these cases involve the dele-
gation of the power of eminent domain to private 
individuals or corporations. The rule of strict con-
struction may be applicable in such cases. Here, 
however, the commissioner of highways does not 

8 Louisiana Highway Commission v. Cormier, 13 La. Aim. 
459, 128 So. 56 ; Petition of Burnquist, 220 Minn. 48, 19 
N.W.2d 394. 

0 Hampton v. Arkansas State Game and Fish Comm.. 218 
Ark. 757, 238 S.W.2d 950; State v. 0.6878 acres of land, 
9 Ter. 402, 105 A.2d 205 ; State V. Bostian, —Mo.—, 280 
S.W.2d 663 ; Pagni v. Commonwealth, 179 Pa. Super. 213, 
116 A.2d 294 ; Schumm v. Milwaukee County, 258 Wis. 256, 
45 N.W.2d 673. 

15 U. S. v. Cormack. 329 U.S. 230, 91 L. Ed. 209, 07 S. Ct. 
252, reh. den. 329 U.S. 834, 91 L. Ed. 706; 67 S. Ct. 627 
Webber v. City of Scottsblutl, 155 Neb. 48, 50 N.W.2d 535 
Petition of State Highway Commissioner, 252 Mich. 116. 233 
N.W. 172 ; Ohio Tel. and Tel. Co. v. Steen, —Ohio St.—, 
85 N.E.2d 57.9. 

It  State v. Pacific Shore Land Co., 201 O,'e. 142, 569 P.2d 
512 Hammon v. W'ichita County, —Tex.—, 290 S.W.2d 545. 

12 u S. v. Certain Lands, 48 F. Supp. 306 ; Greenwood 
County v. Watkins, 196 S.C. 51, 12 SE. 2d 545. 

13 Petition of Burnquist, 220 Minn. 48, 19 N.W.2d 394. 

act in the nature of a private individual. He repre-
sents the state of Minnesota acting in its sovereign 
capacity. The state, by order of the highway 
commissioner, appropriates the designated lands 
through condemnation proceedings. As required 
by the statute, the proceedings are brought in the 
name of the state, and the state in its sovereign 
capacity obtains title to the property involved in 
the condemnation proceedings. The statute, Minn. 
St. 1941, §117.03, Mason St. 1927, §6539, authoriz-
ing such proceedings, provides: "If such property 
be required for any authorized purpose of the 
state, the proceeding shall be taken in the name 
of the state by the attorney general upon request 
of the officer, board, or other body charged by law 
with the execution of such purpose; * * '." The 
majority of cases clearly establish that the prin-
ciple of strict construction has no application inso-
far as the state or public departments thereof are 
concerned. As stated in 29 C.J.S., Eminent Do-
main, §22: "* * * but this principle is not ap-
plied as strictly to public bodies as it is in con-
struing powers given to private corporations, and 
the construction should not be so strict as to de-
feat the evident purpose of the legislation. While 
the power should not be gathered from doubtful 
inferences it need not be expressly conferred if 
it appears by clear implication." " 

To summarize, existing grants should be 
reviewed with the objective of determining 
whether the delegation is as broad and in-
clusive as required to accomplish the de-
sired objectives. 

Before analyzing the grants of the power 
of eminent domain an important distinction 
must be made between substance and pro-
cedure. The term "substance" refers to 
those provisions of a State's statutes which 
convey the power of eminent domain; 
whereas "procedure" encompasses the 
method of carrying out the delegated power. 
Enactment, by the legislature of a particu-
lar jurisdiction, of a statute setting forth 
the procedural steps to be followed in con-
demning land is not in itself a grant of the 
power. 

The most prevalent type of substantive 
provision found in relation to the State 
highway department provides, with varia-
tion from State to State: "condemn lands 
and rights therein necessary for the con-
struction, repair, maintenance, relocation, 
widening of state highways." In substance, 
provisions of this type are found in 33 
states, Alaska, District of Columbia and 
Puerto Rico.1' 

"Ibid., p. 400. 
Is Arizona: Sec. 18.154 ; Colorado: sec. 1203-8 ; Connecti 
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Legislation in nine jurisdictions enumer-
ates the purposes for which the State high-
way department is empowered to condemn 
property."',  In addition to a listing of vari-
ous highway purposes these provisions con-
tain a "safety valve" clause. Typical of 
this clause is that found in Section 104 of 
the California Highway Code which pro-
vides: "Real property for such purposes 
includes, but is not limited to, real property 
considered necessary for any of the follow-
ing purposes." This type of provision in-
troduces a degree of flexibility in the statute 
which is highly desirable. 

The Nebraska statute, which was enacted 
in 1955, is typical of this approach to the 
problem of delegating the power of eminent 
domain. It provides: 

Sec. 39-1320. 1. The department is hereby au-
thorized to acquire, either temporarily or perma-
nently, lands, real or personal property or any 
interests therein, or any easements deemed to be 
necessary or desirable for present or future state 
highway purposes by gift, agreement, purchase, 
exchange, condemnation or otherwise. Such lands 
or real property may be acquired in fee simple or 
in any lesser estate. 

2. State highway purposes as referred to in sub-
section (1) of this section or otherwise in sections 
39-1301 to 39-1362, shall include provision for, but 
shall not be limited to, the following: 

The construction, reconstruction, relocation, 
improvement, and maintenance of the state 
highway system. The right-of-way for such 
highways shall be of such width as is deemed 
necessary by the department; 
Adequate drainage in connection with any 
highway, cuts, fills, channel changes, and the 
maintenance thereof; 
Controlled access facilities, including air, 
light, view and frontage and service roads to 
highways; 
Weighing stations, shops, offices, storage 

cut: sec. 2224, 2264 ; Delaware sec. 17-132(13) 3, 4, sec. 
17-138; florida: sec. 337.27 ; Georgia: sec. 05-1715, sec. 
95-1724; Illinois: sec. 121-299; Indiana: see. 36-118; Kansas: 
sec. 68-413 ; Kentucky: sec. 177.081 ; Louisiana: sec. 48-
217, 218 ; Maine: sec. 23-20 ; Massachusetts: Oh. 81-7 
Minnesota: sec. 161.03 ; Mississippi: see. 8023 ; Montana: 
sec. 32-1615 ; New Hampshire: sec. 233-1, see. 233-1; New 
York: "Highway Law", sec. 30; North Carolina: sec. 136-
18, 19 ; North Dakota: sec. 24-0118; Oklahoma: Tit. 69, 
sec. 46 ; Oregon: see. 366.320 ; Pennsylvania: Tit. 36, sec. 
670-301 ; Rhode Island: Laws of 1953, Oh. 3105, sec. 10 
South Carolina: sec. 33-122 ; South Dakota: sec. 28-13A01 
Texas: Art. 6674-n ; Utah: sec. 27.2-9 ; Vermont: sec. 4971 
Virginia: sec. 3357 ; Washington: sec. 47.12.010 ; West 
Virginia: sec. 1461(5) ; Wisconsin: sec. 84.09(1). Alaska: 
L. of 1953, Oh. 58; District of Columbia: sec. 7-201; Puerto 
Rico: Tit. 9, sec. 74. 

11  Arizona: Sec. 18-155A; Arkansas: see. 76-532 ; Cali-
fornia: "Streets and Highways Code", sec. 104 ; Michigan: 
sec. 8.171 (applies to both state and county highway) ; Mis-
souri: sec. 227.120 ; Nebraska: sec. 39-1320 ; Nevada: sec. 
408.970 Oregon: sec. 366.340 (additional grants of au-
thority are found in sees. 366.380, 335, 345, and 355) 
Texas: Laws of 1957, H.B. No. 179, sec. 4(1). 

buildings and yards, and road maintenance 
or construction sites; 
Road material sites, sites for the manufacture 
of road materials, and access roads to such 
sites; 
The preservation of objects of attraction or 
scenic value adjacent to, along, or in close 
proximity to highways and the culture of 
trees and flora which may increase the scenic 
beauty of such highways; 
Roadside areas or parks adjacent to or near 
any highway; 
The exchange of property for other property 
to be used for rights-of-way or other purposes 
set forth in subsection (1) or (2) of this sec-
tion if the interests of the state will be served 
and acquisition costs thereby reduced; 
The maintenance of an unobstructed view of 
any portion of a highway so as to promote 
the safety of the traveling public; 
The construction and maintenance of stock 
trails and cattle passes; 
The erection and maintenance of marking 
and warning signs and traffic signals; and 
The construction and maintenance of side-
walks and highway illumination. 

3. The procedure to condemn property author-
ized by subsection (1) of this section or elsewhere 
in sections 39-1301 to 39-1362 shall be exercised in 
the manner set forth in sections 76-704 to 76-724, 
or as provided by section 39-1323, as the case 
may be. 

There are several advantageous features 
of the Nebraska statute. In addition to 
enumerating a large variety of specific uses 
for which condemnation may be exercised 
it contains a safety valve clause (sec. 2) 
which allows for other uses not specified. 
The type of interest which may be acquired, 
a fee simple or any lesser estate, is set forth. 
Finally a procedure to effectuate the grant 
is established by incorporating by unam-
biguous language the general condemna-
tion law. The advisability of incorporat-
ing in one concise provision the uses for 
which eminent domain may be exercised, 
what may be acquired, and the method for 
exercising the grant is self-evident. 

A third group of States and Hawaii have 
handled the question of delegating to the 
State highway department the power of 
eminent domain by enacting legislation 
which authorizes the department to con-
demn property for highways or highway 
purposes.17  

"Alabama: Tit. 23-251; California Streets and Highways 
Code, sec. 104 ; Idaho: sec. 40-120 ; Iowa: sec. 306.13 
Maryland: Art. 89B - 8A; New Jersey: sec. 27 :7-22 ; New 
Mexico: sec. 55.2-7(5) ; Ohio: sec. 5519.01; Ten,,essee: 
sec. 54-504; Wyoming: sec. 48-105; Hawaii: sec. 301. 
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Only the basic statutory provisions have 
been cited. Aside from grants found in 
the highway codes, examination of the pro-
cedural law reveals additional authoriza-
tions. Two types of approaches are found: 
the general condemnation law contains an 
enumeration of the public uses for which 
condemnation may be exercised; 18  the other 
approach lists the various governmental 
units or agencies which may avail them-
selves of the power.19  Several jurisdictions 
combine both approaches by enumerating 
the governmental units and the public use 
for which said unit may condemn prop-
erty.20  These provisions are of relatively 
little importance in regard to the State 
highway department, since the highway 
codes of each State contain sections author-
izing the department to condemn property. 
However, in the case of counties and cities 
there are jurisdictions wherein it is doubtful 

15 California: "Code of Civil Procedure", sec. 1238(2), 
(3) ; Idaho: sec. 7-701(2) ; Montana: sec. 93-9902(3) 
New Mexico: sec. 22-9-15; North Dakota: sec. 32-1502 
(2, 3); Utah: sec. 78-34-1. 

10 Alabama: Tit. 19, sec. 1 ; Georgia: sec. 36-202 (county 
and city), sec. 36-601A (state, county, municipality) ; Iowa: 
sec. 471.4 ; Louisiana: Tit. 19, sec. 2 ; Michigan; sec. 8.13 
Texas: Art. 3264 ; Wisconsin: sec. 32.02. 

20 Arizona: sec. 12-1111 (2),(6) ; Colorado: sec. 50-6-1 
(cities) ; Nevada: sec. 37.010 (2, 3); West Virginia: sec. 
5361, 5362. 

whether the sections pertaining to streets 
and highways contain provisions delegat-
ing to the particular governmental unit the 
power of eminent domain. In such in-
stances reading the general condemnation 
law and the highway code as a unit will 
supply the proper legislative base for the 
condemnation of property. 

Properly Which May Be Acquired 

Once it is established that the depart-
ment is authorized to condemn property, the 
kind of property should be defined (Table 
2). The description of the property which 
may be acquired by condemnation can be 
.divided into six categories. The largest 
group of statutes (21) are written in terms 
of "land and/or property"." Ten States 
authorize the department to condemn "right 

21 Colorado: sec. 120-3-8; Connecticut: sec. 2264 Florida 
sec. 337.27 ; Kentucky: sec. 177.081 ; Louisiana ; sec. 48-217 
Maine: sec. 23-20; Massachusetts: C. 81 sec. 7; Mississippi: 
sec. 8023 ; New Hampshire: secs. 233-1, 234-1, 235-1 ; North 
Carolina: sec. 136-18(B), 19; North Dakota: sec. 24-0118; 
Ohio: sec. 5519.01 ; Oklahoma: Tit. 69 sec. 46; Pennsylvania: 
necs. 36-670-210, 301; South Carolina: sec. 33-71(2); Texas: 
Art. 6674n ; Washington: sec. 47.12.010; Alaska: L. of 
1953 0. 58 ; District of Columbia: sec. 7-201 Hawaii: 
R. L. of 1945, sec. 301; L of 1951, Ch. 8, sec. I; Puerto 
Rico: Tit. 9, §74. 

Table 2. Property Which May Be Acquired by State Highway Department 
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Cob. 	Ohio Ala. Del. Ark. Ariz. Wis. Ala. 	La. 	N. H. 	Tenn. 
Conn. 	Okla. Ga. Ill. Calif. Idaho Ariz. 	Me. 	N. M. 	Tex. 
Fla. 	Pa. Iowa md. Md. Nev. Calif. 	Md. 	N. Y. 	Va. 
Ky. 	S. C. Mich. Kan. N. J. Del. 	Mass. 	N. C. 	Wash. 
La. 	Texas Minn. Neb. Ore. Fla. 	Mich. 	N. D. 	W. Va. 
Me. 	Wash. Mo. N. Y. R. I. Ga. 	Minn. 	Ohio 	Alaska 
Mass. 	Alaska Mont. S. D. Utah Idaho 	Miss. 	Okla. 	D. C. 
Miss. 	D. C. N. M. Va. Vt. Ill. 	Mo. 	Ore. 	Hawaii 
N. H. 	Hawaii Tenu. W. Va. Iowa 	Mont. 	R. I. 	P. R. 
N. C. 	P. R. Wyo. . Kan. 	Neb. 	S C. 
N. D. Ky. 	Nev. 	S. D. 

21 10 9 8 3 1 42 
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of way." 22  What may be acquired in 9 
states is described as "land, easements, 
rights, franchies and property." 23  In eight 
jurisdictions the State highway department 
is empowered to condemn "real property 
and interests therein".24  Three States direct 
that "real property" shall be acquired.25  
The Wisconsin statute permits both "public 
and private lands, rights and easements 
therein" to be condemned.26  

Whether there are any substantive dif-
ferences between the language employed in 
the several State statutes is difficult to de-
termine. However, the more recent legis-
lation pertaining to toll road authorities 
and other special instrumentalities invari-
ably contains a much more expansive defi-
nition of what types of property may be 
acquired. Furthermore, the legislatures of 
the several States in enacting their con-
trolled-access statutes saw fit to enumerate 
specifically rights of access,27  air, light and 
view 28  as property or rights therein which 
may be condemned.29  This is not to say 
that the existing laws are inadequate but 
only to emphasize the point that a review 
of the statutes to determine whether any 
inadequacies exist is desirable. 

Aside from those provisions previously 

22 Alabama: sec. 23.251; Georgia: sec. 05-1715 ; Iowa: 
sec. 306.13; Michigan: sec. 8.171(a) ; Minnesota: sec. 
161.03; Missouri: sec. 227.120; Montana: sec. 32.1615; 
New Mexico: sec. 55.2-7 (K) ; Tennessee: §54-504 ; Wyo-
ming: nec. 48-105. 

Delaware: sec. 17-132(8)3 ; Illinois: sec. 121.209 ; In-
diana: sec. 36-118 ; Kansas: sec. 68-413 ; Nebraska: sec. 
39-1320(1) ; New York: "Highway Law', sec. 30 ; South 
Dakota: sec. 28.13A01 ; Virginia: see. 33-57 ; West Vir-
ginia: sec. 1461(5). 

24 Arkansas: sec. 76-532 ; California: "Streets and High-
ways Code" sec. 102; Maryland: Art. 89B, see. 8A; New 
Jersey: sec. 27 :7-22 ; Oregon: sec. 366.320 ; Rhode Island: 
L. of 1953, ch. 3105, sec. 10; Utah: sec. 27.2-9 ; Vermont: 
sec. 4971. 

3° Arizona: sec. 18-155; see In re Forsstrom, 44 Ariz. 472, 
38 P.2(1 878, holding that real property includes not only 
the right to hold, use and dispose of land, but also contains 
other rights such as support of soil, light, air and access, 
etc.; Idaho: sec. 40-120(9) ; Nevada: sec. 408.970(1). 

° W'isconsi,, : sec. 84.09(1). 
27 Alabama, Arkansas, California, Colorado, Connecticut, 

Delaware, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Mississippi, Missouri, Montana, Nebraska, Nevada, 
New Hampshire, New Jersey, New Mexico, North Carolina, 
Nortl, Dakota, Ohio, Oregon, Rhode Island, South Carolina, 
South Dakota, Tennessee, Texas, Utah, Vermont. Virginia, 
Washington. West Virginia, Wisconsin and Wyoming. 

The following States authorize the acquisition of both the 
easements of air and light and with the exceptions of Rhode 
Island, and Virginia the easement of view: Alabama, Arkan-
sas, Delaware, Florida, Georgia, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Michigan, Mississippi, Montana, 
Nebraska, New l-Tampshire, New Mexico, North Carolina, 
North Dakota, Oregon, Rhode Island, South Dakota, Ten-
nessee, Utah, Vermont, Virginia, Washington, West Virginia, 
and Wyoming. 

For a comprehensive treatment of the authority to con-
demn and what may be acquired psirsuant to said delegation 
see: Highway Research Bsard, Special Re pert 26. An Asuslysis 
of Ezpressway Law, pages 45-54 inclusive, 1957. 

discussed, several types of statutes merit 
individual attention. Although it would be 
more accurate to characterize these laws as 
pertaining to the purposes for which prop-
erty may be acquired by the exercise of 
the right of eminent domain their import 
is also to expand the definition of property 
which may be condemned. Of utmost im-
portance in the economical construction and 
maintenance of the highway plant is the 
ability to acquire at a reasonable cost 
necessary road building material; for ex-
ample, gravel and rock. In recognition of 
this need 42 jurisdictions have explicitly 
authorized their highway departments to 
condemn said material.30  It may be argued 
that there is no requirement for statutes of 
the aforementioned variety. A strong case 
can be made for the proposition that a 
statute which empowers the highway de-
partment to condemn property and rights 
therein necessary for highway purposes is 
comprehensive enough to include road ma-
terials within its coverage. In all likeli-
hood this may be the case, but why should 
an argument be forced when explicit legis-
lation would prevent any doubt to arise. It 
should be the function of a lawyer working 
in the highway field to keep his client, the 
highway department, out of court. The 
principal method of so doing is drafting 
legislation which comprehensively grants 
the necessary powers to the department. 
No matter how expertly legislation is 
drafted there will be recourse to the courts 
for interpretation, but every effort should 
be made to keep to a minimum the need 
for such judicial construction. 

For example, the Wisconsin highway de-
partment is authorized to condemn any 
lands required for the "establishing, laying 

3° Alabama: 	§23-26 ; 	Arizona: 	§18-155 ; 	California: 
"Streets and 11ighways", §104 ; Delaware: Tit. 17-132 
(B) (4) ; Florida: §337.27 ; Georgia: §95-1715 ; Idaho: 
§10-120(25) ; Illinois: §121.287 ; Iowa: §306.13 ; Kansas: 
§118-413 ; Kentucky: §177.081 ; Louisiana: §48-222 ; Maine: 
§23-20 ; Maryland Art. 808, §37 ; Massachusetts: Ch. 81, 
§11 ; Michigan: §8.171(B) ; Minnesota: §160.32 ; Missis-
sippi: §8023 : Missouri: §227.120(4) : Montana: §32-1615 
Nebraska: §39-1320(E) ; Nevada: §408.970(d) ; New Hamp-
shire: §229.8, 9 : New Mexico: §55-2.7(E) ; New York: 
"Highway Law", §30(2) ; North Carolina: §136.18(C), 19 
North Dakota: §24-0118 ; Ohio: §5501.11 ; Oklahoma: Tit. 
65, §46 ; Oregon: §360.340(2) ; Rhode Island: L. 1953, Cli. 
31.05. §10 ; South Carolina: §33-71(2) ; South Dakota: 
§28.13A01 ; Tennessee: §54-504 ; Texas: Art. 6674n ; L. 
1057, H.B. No. 170, §4(3) ; Virginia: §33.57, 68. 69 
Washington: §47.12.010 ; West Virginia: §1474(7) ; Alaska: 
L. 1953, C. 58; District of Columbia: §7-332; Hawaii: 
L. of 1951, C. 8, §6, R.L. 1945, §301 ; Puerto Rico: Tit. 9, 
§74. 



8 
	

CONDEMNATION OF PROPERTY 

out, widening, enlarging, extending, con-
structing, reconstructing, improving and 
maintaining highway. * * * For the pur-
poses of this section the commission may 
acquire private or public lands or interests 
therein." 31  Do the words "or interests 
therein" include road materials? A persua-
sive argument can be made that from a 
reading of the entire provision the quoted 
words refer to easements adjacent to the 
highway acquired for the protection of the 
facility. Additionally, are road materials 
interests in lands or is it not more logical 
to describe them as a form of personal 
property? 

An inspection of Oh. 81 which pertains 
to town highways reveals that the town 
board is explicitly empowered to enter upon 
land and take necessary road materials.32  
One contesting the taking by the State of 
road materials could point to sec. 81.06 and 
contend with some force that when the 
legislature intended to permit a condemnor 
to take road material it employed specific 
language to so authorize. Lack of explicit 
statutory language, therefore, manifests a 
denial of such rights to the state highway 
department. The answer to the argument 
probably is found in Oh. 32, the general 
condemnation law wherein property is de-
fined as "estates in lands, fixtures, and per- 

3tScc. 84.00(1). 
Sec. 81.00. 

sonal property directly connected with 
lands' .33  Wisconsin does not lack the power 
to condemn road materials but it is fre-
quently more advisable to have more de-
tailed, more inclusive statutory provisions, 
if such language will keep the highway de-
partment out of court and equip it to ac-
complish its task. 

Marginal Land 

One element of compensable damage is 
that caused by severance. That is to say, in 
those instances of partial takings the re-
maining parcel of land may depreciate 
in value due to its being severed from a 
larger track of land. In attempting to mini-
mize this type of damage, several jurisdic-
tions authorize the taking of marginal land 
(Table 3). A working definition of mar-
ginal land would be property contiguous to 
a highway but outside of the right-of-way 
area required for the actual, immediate, 
physical location and construction of the 
highway. 

The purposes of the acquisition of such 
marginal lands are: 

1. To effect economy, by acquiring an entire 
tract of land when the necessary portion plus the 
severance damages to the remainder would involve 
an equal or greater expenditure than if the entire 
tract is acquired with the right to later salvage 
the remainder. 

" Sec. 32.01(2). 

Table 3. Marginal Land Acquisition by State, Counties, Cities and Towns 

Constitutional Provisions 
Authorizing Marginal 

Land Acquisition 

Statutes Authorizing 
Marginal Land 

Acquisition 

Controlled Access Statutes 
Authorizing Marginal 

Land Acquisition 

Calif. Ark. Ala. 	 N. J. 
Mass. Calif. Ark. 	 N. M. 
Mich. Cob. Cob. 	 N. C. 
Mo. Ill. Del. 	 N. D. 
N. J. md. Fla. 	 Ore. 
N. Y. Md. Ga. 	 R. I. 
Ohio Nev. md. 	 S. D. 
Pa. Ore. Iowa 	 Tenn. 
R. I. Va. Ky. 	 Utah 
Utah Wash. La. 	 Vt. 
Wis. Wis. Mich. 	Wash. 

Miss. 	 W. Va. 
N. H. 	 Wis. 

11 11 26 
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To prevent creation of small uneconomical 
remnants of land. 

To remove unsightly buildings and obnoxious 
uses and to assist appropriate landscaping. 

To control the use of adjoining property for 
aesthetic, safety or future highway development 
objectives by incorporating restrictive easements 
on a later sale of marginal property. 

To diminish right-of-way costs through the 
sale of the acquired marginal land. 

Analysis of the various provisions au-
thorizing the acquisition of marginal land 
discloses that said authority can be divided 
into three categories. 

The constitutions of 11 States contain 
clauses granting the power of marginal land 
acquisition.34  Legislation in 11 States per-
mits the acquisition through condemnation 
of the aforementioned property.35  The ma-
jority of the relatively recent controlled-
access legislation empower the condemnor 
to acquire marginal land.311  

The increased population and its shift to 
the suburban areas require the acquisition 
of an ever greater portion of developed 
property. Another factor which will necessi-
tate the acquisition of improved land is the 
greater emphasis on urban expressways. It 
would be wasteful if improvements upon 
the right-of-way are razed without the re-
sort to every opportunity for salvage. In a 
sense the highway department will incur a 
double expense—in the price it pays for the 
property or increased condemnation award 
due to the improvements, and in the cost 
of clearing the land of said improvements. 

Experience has shown that a large pro-
portion of buildings can be moved to new 

31 California: Art. 1 §141 ; Massachusetts: Art. X §11 
Michigan: Art. XIII, §5 Missouri: Art. I, §27; New 
Jersey: Art. IV, §6(3) ; New York: Art. 1, §7(E); Ohio: 
Art. XVIII, §10 ; Pennsylvania: Art. 15. §5 ; Rhode Island 
Art. XVTI, §1 ; Utah: Art. XI, §5(C) ; Wisconsin: Art. XI, 
§3(a). 

Arkansas: §76.543; California: 'Code ofCivil Pro-
cedure'', §1260. ''Cos'. Code'. sec. 190 et seq.. ''Streets and 
Highways Code". §104.1 ; Colorado: §120.3.10; Illinois: 
Oh. 121, §299, Oh. 24, §185 (a) (Chicago) ; Indiana: L'of 
1057 H. act. 369 §5, §48.2107 (first class cities) ; Maryland: 
Art. 80B, §8a ; Nevada: §408.970(2) (B) : Oregon: §281. 
510 ; Virginia: §15.771 (city or town) ; Washington: §47. 
12.160; Wisconsin: §84.09(1). 

35 Alabama: Laws of 1056, H. B. No. 148, §5; Arkansas: 
§76.2205 : Colorado: sec. 120-3-10 ; Delaware: Tit. 17, 
Ch. 3, §175 ; Florida: §338.04(3) : Georgia: §95.1704a; 
Indiana: §36.3105; Iowa: §306A.5 ; Mentucky: §177.250; 
Louisiana: L. of 1055, §301 ; Michigan: §9.1094(4) ; Mis-
sissipi : L. of 1956 ; S. 11. 1819, §5 : New Hampshire: 
§236.2: New Jersey: 427 :7A-4 : New Mexico: L. of 1957, 
H. Ii. No. 211. §5 : North Carolina: see. 130.80.52; North 
Dakota: sec. 24.0132; Oregon: §374.040; Rhode Island: 
L. of 1040. Cli. 2239, §6 (only applicable to Providence) 
South Dakota: L. of 1953, I-I. B. 656, §5: Tennessee 
§54.2004 Utah: §27.9.4 ; Vermont: L. of 1955, H. B. 414 
Washington: §47.52.050 ; West Virginia: §1474 (24) ; Wis-
consin: §59.065(5) (0). 

locations thereby reducing the incidence of 
waste.37  Three States—Nebraska,58  New 
Jersey 39  and Oregon 40—have enacted legis-
lation which explicitly authorizes the high-
way department to condemn property to 
be used as the sites of buildings which are 
required to be removed from the proposed 
right-of-way. The New Jersey and Oregon 
statutes are similar in that before the 
property for the new location may be 
acquired the department must have entered 
into an agreement with the owner of the 
building or structure relative to its removal. 
New Jersey also requires a rental agree-
ment to be executed between the commis-
sion and owner prior to acquisition. Ore-
gon's statute limits the property which may 
be acquired to land adjacent to the property 
sought for the highway. 

It may be argued that such acquisition 
may be accomplished pursuant to statutes 
which authorize the department to condemn 
property for highway purposes. However, 
the deep-seated and in most cases un-
founded prejudice against the highway de-
partment "getting into the real estate busi-
ness" should be remembered. When the 
public is made aware of the great savings 
which can be attained by authorizing the 
aforementioned practice its support is as-
sured. 

Legal Interest Acquired 

Important as it is to know what type of 
property may be acquired by the highway 
department, it is of equal importance to 
determine the legal interest or estate in 
which said property may be held (Table 
4). Various and important consequences 
are contingent upon whether a fee simple 
or an easement is acquired. Assuming that 
an easement was acquired and because of 
changing conditions the land is no longer 
required, in many jurisdictions the land 
w'ould revert to the former owner or abut-
ter.4' The State's financial investment 
would be forfeited. However, if the prop- 

National Highway Users Conference, JTihwsy High-
lights, House Moving: "Big Job, Big Business!", April, 
1957. p. 12. 

38 

" §27 :7.44.3. 
10  §366.330. 
41 For example, see Clouse v. Garfinkle, 190 Tenn. 677, 

231 S.W.2d 345. 
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Table 4. Legal Interest Which May Be Acquired by State Highway Department 

Fee Simple Easement 

Silent 
General Highway General 

Highway Code Condemnation Code Condemnation 
Law Law 

Ariz. 	La. 	Ore. Cob. 	Minn. Kan. Ala. Del. 
Ark. 	Me. 	R. I. Fla. 	N. C. Ohio Mont. Iowa 
Calif. 	Miss. 	S. C. Ga. 	W. Va. Pa. N. M. Mo. 
Conn. 	Neb. 	Tex. Ill. 	Wyo. Utah N. D. N. H. 
Idaho 	Nev. 	Va. Md. 	D. C. Utah OkIa. 
Ill. 	N. J. 	Wis. Mass. 	Hawaii Alaska S. D. 
md. 	N. Y. Mich. 	P. R. Tenn. 
Ky. 	N. D. Vt. 

Wash. 

22 14 4 6 9 

erty is held in fee simple the department 
would be in a position to sell the land or 
lease it and regain its acquisition costs. 

Whether or not the government embarks 
upon a program of advance acquisition 
there will be a time lag between the date of 
acquisition of a parcel of land and its use. 
If an easement for highway purposes is 
taken there may very well be no legal basis 
for its lease during this hiatus. This prob-
ably would not be the case if a fee simple 
title was taken in the condemned property. 

Tax consequences folloW,' too, depending 
upon the type of interest acquired by the 
condemnor. If a fee simple title is acquired, 
the land, would be removed from the tax 
rolls, since the title holder would be the 
public. On the other hand, the land would 
remain subject to taxation in some States, 
if an easement for highway purposes is 
acquired. Owners of property do not al-
ways wish to retain the underlying fee be-
cause of the tax aspects. Since real estate 
taxes are determined by the value of the 
property subject to •taxation, it is con-
ceivable that a parcel of land, burdened 
with an easement in perpetuity, would have 
very little value for tax purposes. It fol-
lows in many cases that the amount of 
taxes derived from land subject to an ease-
ment will be small. 

The crux of the highway program is the 
multi-lane, controlled-access expressway. 

These facilities are much more than a rib-
bon of cement and asphalt. Millions of 
dollars will be expended in their construc-
tion. To insure the highest degree of control 
possible over the right-of-way and ap-
proaches, it is advisable to permit the 
acquisition of a fee title. Although it is 
difficult to explain fully what bearing the 
estate taken has upon the degree of control 
over the highway, it is safe to predict that 
an absolute title may aid in the furtherance 
of the desired control. The acquisition of 
a fee title may prevent difficulties in the 
future. 

Studies have shown that in most in-
stances, the department is required to pay 
almost as much for an easement.as  it would 
for an absolute title.42  

Before analyzing the existing legislation 
a brief review of the case law will be made. 

' Moser, L. C., 'Methods Used to Protect, Preserve and 
Acquire Rights.of.Way for Future Use in Maryland," High-
way Research Board, Bulletin 77, p. 51, 1953; and Nichols, 
Eminent Domain., Vol. 3, Third Edition p.  165, fn. 9 where 
the author states: 'When land is taken for such pur-
poses as a highway or a railroad, which requires a per-
manent and substantially exclusive occupation of the surface, 
the distinction between the taki,sg of the fee and of the 
easement has no practical application in the determination of 
the compensation to be assessed for the land actually taken. 
While the damages to the owner's remaining land may be 
less if the use of the land taken is limited by the nature of 
the easement, the interest remaining in the owner of the fee 
in tlse land take,, is in such case of nominal value, and he 
is awarded the same measure of compensation for the land 
actually taken as if the fee was acquired by the condemning 
party, namely, the full market value of the land." See also 
l'lolmss, J. in Lincoln v. Commonwealth, 164 Mass. 1, 41 
N.E. 112, "As a practicality the la,sdowners get the full 
market value of the land in such cases, if there is any in-
justice it is not they who suffer it." Contra, Caster v. Daw-
son, 178 Mich. 367, 144 N.W. 862. 
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PLATE A 

A broad delegation of the power to condemn property will aid In the construction of such useful facilities as this Double Trouble Picnic Area on the Garden State 
Parkway in New Jersey. 
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PLATE B 

Maryland has authority to acquire property along or near state highways, parkways and freeways to protect these facilities and scenery adjacent thereto. 
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This inspection will place in proper context 
the statutes on this point and will highlight 
the need for legislation. It logically follows 
from the fundamental constitutional pro-
vision that if property cannot be taken by 
condemnation except for the public use, 
then more property cannot be taken than 
the use requires. Accordingly, it is a settled 
principle of the common law that when land 
is condemned, unless a fee is necessary for 
the public use, the condemnor acquires only 
an easement.43  The fee title remains in the 
property owner. In view of the foregoing 
rule, in cases where the statute authorizing 
the exercise of the power of eminent domain 
is silent on the subject, only an easement 
may be acquired.44  

Statutes authorizing condemnation are 
strictly construed against the condemnor. 
This maxim has been applied to provisions 
concerning the type of interest which may 
be acquired through condemnation.45  The 
extent of the interest to be acquired may 
not be enlarged by imp1ication.° Authori-
zation for the acquisition of a fee must ap-
pear either by express provision or by 
necessary implication.° 

The customary approach to the interpre-
tation of statutes applies to those pertain-
ing to condemnation. That is to say, in 
the absence of express language the legisla-
tive intent is to be derived from the general 
scope and purpose of the act and especially 
the public use for which the land is re-
quired. If the legislative intent was to 
vest in the condemnor a fee, effect will be 
given to the intention.°° 

In light of the common law background 
and the needs of the highway department, 

3 Northeastern Gas Transniission Co. v. Collins, 138 Coon. 
582, 87 A.2d 139 Miner v. Yantis, 419 Ill. 401, 102 N.E.2d 
524 ; Clouse v. Garfinkle, 190 Tenn. 677, 231 S.W.2d 345 
City of Atlanta v. Fulton County, 210 Ga. 784, 82 S.E.2d 
850; Valentine v. Lamont, 20 N.J.Super 454, 90 A.2d 143 
State v. Superior Court, 48 W.2d 417, 294 P.2d 418. 

"Downing v. State, 214 Ala. 199, 107 So. 80 People v. 
Church, 57 Cal. App. 3d 1032, 136 P.2d 139; Ham v. State 
ex. rd. Williamson, 184 OkIa. 306, 87 P.2d 127. Contra, 
State Highway Commission v. State, 70 N.D. 673, 297 N.W. 
194. 

"Nichols, Eminent Domain, vol. 3, Third Ed., p.  168, 
fn. 15. 

45 Nicholson v. Board, 203 Miss. 71. 33 So.2d 604. 
41 San Gabriel v. l'acific Elec. H. Co., 129 Cal. App. 460, 

18 P.24 996 ; Thon,ison v. Hillcrest Athletic Ass'n, 9 W.W. 
Harr. Del. 590, 5 A.2d 236 ; Crouch v. State, 218 App. Div. 
356, 218 N.Y.S. 173 : Jones v. Oklahoma City. 192 OhIo. 
470, 137 P.2d 233, 155 A.L.R. 375; Greater Baton Ro,,ge 
Port Comm. v. Watson, 224 La. 136, 68 So.2d 901. 

8 State cx. rel. Mitchell v. State Highway Comniiesios, 
103 Nan. 187, 18EP.24 127. This decision was prior to the 
amendment in 1955 to §68-413 which provided that only an 
easement may be taken. 

how have the several States and territories 
dealt with the question? 49 Analysis of the 
statutes discloses that the provisions can 
be divided into three groups: laws specifi-
cally authorizing the acquisition of a fee 
simple or any lesser estate or interest re-
quired; laws specifically authorizing the 
acquisition of an easement; a small group 
of jurisdictions in which the statutes are 
silent on the subject. 

The highway codes of 22 States contain 
provisions which specifically empower the 
department to take a fee simple absolute or 
any lesser estate required.50  A review of the 
general condemnation laws of 11 States, 
Hawaii, and Puerto Rico discloses that the 
department may take a fee simple absolute 
for State or territorial highway purposes.51  
In Colorado and Mississippi the fee is taken 
less any mineral or oil and gas rights. The 
fee taken in Colorado would seem to be 
further limited by §120-13-6 which provides 
for the reversion of property when a high-
way is relocated. 

Although the procedure set forth in the 
Highway Code of the District of Columbia, 
§7-201 et seq., makes no reference to the 
te of legal estate which may be taken, 
the general condemnation law 52  has been 
interpreted as authorizing the taking of an 
absolute title .53  This procedure may be 
used to acquire property for "any other 
municipal use authorized by Congress" 54  

40 Unless there is a constitutional prohibition the legisla-
ture has the power to determine what type of estate shall be 
acquired. Shoemaker v. U. S., 147 U. S. 282, 37 L. Ed. 170, 
13 S. Ct. 361 ; Selle V. Fayetteville, 207 Ark. 966, 184 
S.W.2d 58; State cx. rd. Mitchell v. State Highway Comm., 
163 Ens. 187, 182 P.24 127 Nicholson v. Board, 203 Miss. 
71, 33 So.2d 604 Riggs v. Springfield, 344 Mo. 420, 126 
S.W.2d 1144 ; Ramsey v. Leeper, 168 OkIa. 43, 31 P.2d 852 
Northeastern Gas Transmission Co. v. Collins, 138 Conn. 582, 
87 A.2d 139. 

° Arizona: §18-156A 	Arkansas 	§76-532 ; California 
Streets and J-Tighways Code", §104 ; Connecticut: §2266 

Idaho: §40.120(9), 301 ; Illinois: Ch. 121 §299; Indiana: 
Laws of 1957. H. Act. 369, §3 Kentucky: 1177.081 Louisi- 
ana: §48.218 ; Maine: §23.21 ; Mississippi: 48023 	Ne- 
braska: §30-1320(1) : Nevada: §408.970(1) ; New Jersey: 
§27: 7.22.2; New York: "Highway Law", §30(2) ; see 
Thompson v. Orange and Rockland Electric Co., 254 N.Y. 
366, 173 N.E. 224 	North Dakota: §24-0118 ; Orsgon: 
§366.360; Rhode Island: Coast. Art. XVII, §1, Laws of 
1953, Ch. 3105, §11 ; South Carolina: §33.121 	Texas: 
Laws of 1957, H.B. 179, §4 ; Virginia: §33-57 ; Wisconsin: 
§ 84-09(1). 

° Colorado: 	§50.1.6(3) ; Florida: 	§73.20; Georgia: 
§36-603A ; Illinois: Laws of 1957, H.B. 849. §2.1; Mary-
land: Art.33A-]4 ; Massachusetts: C. 79, §3 ; Michigan 
§8.178; Minnesota: §117.18; North Carolina: §40-11; West 
Virginia: §5308 ; Wyoming: §3.6001 ; Hawaii: §303; 
Puerto Rico: Tit. 32-2905, 2907. 

s §16.601 ci seq. 
5° O'Hara v. District of Columbia, 79 App. D.C. 302, 

147 F.2d 146, certiorari denied, 325 U.S. 855, 65 S. Ct. 1183, 
89 L. Ed. 1975. 

54 §16-601. 
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and has been interpreted as applying to 
highways and streets.55  The Declaration of 
Taking procedure available to the District 
makes reference to the taking of •a fee 
simple absolute or any lesser estate as 
desired by the condemnor.56  

Eight States and Alaska limit the estate 
which may be taken to an easement.57  
The laws of 9 States are silent on the 
subj ect.58  

Examination of the North Dakota 
statutes discloses that there is a conflict 
between two provisions concerning the type 
of legal interest which may be acquired by 
condemnation. The highway code, as 
amended in 1953, 9  provides that a fee 
simple title may be taken in property for 
highway purposes.6° At the same session of 
the legislature 61  two sections were added 
to the general condemnation law expressing 
the intent of the legislature that the State 
or its political subdivisions are limited to 
the acquisition of an easement in property 
taken for highway purposes.°2  No case was 
found interpreting the two provisions; 
however, the State Highway Commission 
has taken the position that §24-0118 is 
controlling, thus authorizing the acquisition 
of a fee simple less any mineral or oil and 
gas rights. 

The controlled-access legislation of two 
jurisdictions (Utah limits the estate which 
may be acquired to an easement as does 
New Mexico) explicitly states that a fee 
simple title may be acquired in property 
for said facilities.63  An analogous situation 
exists in the controlled access legislation in 
six States in the silent category.64  

65 Nealy v. Hazen, 63 App. P. C. 239, 71 F.2d 692. 
60 §16.605. 
57 Alabama: Tit. 19, §24 ; Kansas: §68-413; Montana: 

§93.9903; New Mexico: §22-9-21 ; North Dakota: §32-15031 
Ohio: §5501.11 Pennsylvania: §36.670-210; Utah: §27.1.7, 
§78.34-2; Alaska: §57-7-4(1.2). 

68  Delaware ; Iowa ; Missouri New Hampshire; Oklahoma 
South Dakota ; Tennessee but see Tennessee Power Co. v. 
Rust, 8 Tenji. Civ. App. 368 and Clouse v. Garfinkle, 190 
Tenn, 677, 231 S.W.2d 345 both interpreting the general 
condemnation law as authorizing the acquisition of an ease-
ment. compare Stroud v. State, 38 Tenn. App. 654, 279 
S.W.2d 82, interpreting Ch. 54 as empowering the highway 
department to acquire a fee simple title; Vermont; 
Washington. 

5° Laws of 1953, C. 177, §90. 
0O §24-0118. 
5' Laws of 1953, C. 212, §11, 2. 
62 §132-15031, 15032. 
63 New Mexico: Laws of 1957, Ch. 234 Utah: §27.9-4. 
64  Delaware: §17.175; Iowa: §306A .5-, New Hampshire: 

§236.2; Tennessee: §54.2004 ; Vermont: Laws of 1955, H.B. 
414, §6 ; Washington: §47.52.050. 

Procedure 

In the previous sections of this chapter 
the various grants to the State highway de-
partment or its equivalent were reviewed. 
The various kinds of property and the type 
of legal estates which may be acquired in 
said property were also discussed. Although 
essentially a problem in legislative drafting 
and not of procedure, the various ap-
proaches utilized in providing a procedure 
(Table 5) to effectuate the grant of eminent 
domain merit comment. 

A study of the various State statutes 
discloses that there are six basic ways in 
which the legislature has designated the 
procedure to be followed in condemning 
property for highway purposes: 

The general condemnation law is specifically 
incorporated by reference in the highway code.65  

The general condemnation law specifies the 
various public uses for which land may be con-
demned.66  

The general condemnation law is to be fol-
lowed whenever no other procedure is provided.67  

A special procedure is established for high-
ways.68  

A special procedure is established for State 
purposes.69  

The railroad condemnation law is made appli-
cable to the State highway department.70  

It makes little difference how the legisla-
ture goes about providing a procedure to 
effectuate a grant of the power of eminent 
domain. It does make a great deal of dif-
ference if, because of the lack of clarity 
in the language used, the State is at a loss 

05 California: "Streets and Highways", §102 . Colorado: 
§120.3.8; Delaware: Tit. 17, §138; Florida: 	337.27(2) 
Georgia: §95-204; Illinois: §121.299; Iowa: §306.13; 
Kansas: §68-413 ; Maryland: Art. SOB, §9 ; Massachusetts: 
Ch. 81, §7 ; Minsouri: §226.270 ; Montana: §32.1615 ; Ne. 
braska: §39.1320(3) ; New Jersey: §27.7.22; North Caro-
lina: §136.19; North Dakota: Laws of 1957, Ch. 189, §1 
Tens.: §23-1402- Texas: Laws of 1957, H.P. 179, §4(1)(B) 
West Virginia: J1461 ; Wisconsin: §84.09(2). 

56 Arizona: §12.1111 ; Idaho: §7-701 ; Louisiana: Tit. 19, 
§2 ; Nevada: §37.010; New Mexico: §22-9-15 ; Utah: 
§78-34-1; Alaska: §57.7-1; -District of Columbia: Tit. 
16-601; Hawaii: sec. 301; Puerto Rico: Tit. 32-2903(a). 

67  Alabama: Tit. 19, §1 ; Indiana: §3-1701 ; Minnesota: 
§117.01 ; Mississippi: §2749. 

°°Arkansas: §76.533.542; Connecticut: §2264.2268; Ken-
tucky: §177.081-089; Maine: Ch. 23, §21.23; Maryland: 
Art. 89B, §19, 9A of seq.; Michigan: §8.171-200; New 
Hampshire: Ch. 233; New York: "Highway Law". §30; 
North Dakota: §24.0119 ; Ohio: Ch. 5519 ; Oklahoma: Tit. 
69, §46 ; Oregon: §366.370.390; Pennsylvania: §36-670.210, 
§36-670-301-308; South Carolina: §33.125-140; South Da-
kota: §28.13A01-14; Vermont Laws of 1957, Act 242; Wis 
consin : §84.09(2) ; District of Columbia: §7.201-221. 

05 Georgia: §36-601A (Applicable to State, county and 
municipality) ; Rhode Island: Laws of 1953, Ch. 3105 
Washington.: §47.12.010, §8.04. 

7° Virginia: §33-59; Wyoming: 148.105. 
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PLATE C 

The Florida condemnation statute will assist rather than prove an obstacle to the improvement of this heavily-trafficked highway. 
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PLATE D 

The public's investment in such modern highways as the Austin (Tex.) Expressway will be better protected by the acquisition of a fee simple title in the highway 
right-of-way. 
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Table 5. Designation of the Procedure to Be Followed by the State Highway Department 
in Condemning Property 
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to know which procedure to follow. When-
ever various optional procedures are al-
lowed,7' it would be of great assistance to 
the department to spell out the conditions 
under which a particular procedure is to be 
followed. 

A question of policy exists in those States 
wherein the general condemnation law is 
prescribed for all types of condemnors.72  
Should the State or one of its instrumentali- 

ties be placed under the same restrictions 
as a private corporation or individual when 
exercising the power of eminent domain? 
There exist certain fundamental differences 
between the State, in the guise of a con-
demnor, and a private corporation; that is, 
credit and responsibility to the people, 
which may merit a less restrictive procedure 
for it to follow.73  

COUNTIES 

In discussing the legislation pertaining to 
the exercise of the power of eminent domain 
by counties the same format will be fol-
lowed as was used in the section dealing 
with State highways. That is to say, the 
delegation of the authority to condemn, 
the types of property which may be con-
demned, the type of legal interest which 
may be acquired and the designation of the 
procedure to be employed will be discussed 
in that order. Before analyzing the various 
statutes it should be noted that there are 

7' Maryland: Art. 890, §9; North Dakota: §24-0119, 
Lawsof 1957, Oh. 189 §1, incorporating Oh. 32-15 ; Win-
consin: §84.09(2). 

72 See footnotes 65, 66 and 67. 

seven States, Connecticut, Delaware, New 
Hampshire, North Carolina, Rhode Island, 
Vermont and West Virginia, wherein the 
counties have little-or no role in the field of 
highways.74  

72 There exist certain remedies available to the State, for 
example provisions concerning time of possession, which 
demonstrate that in selected areas the legislature ti-eats dif-
ferently public as compared to private condemnnors. See 
California, "Streets & I-Iighways," §103 which makes the 
Commission resolution conclusive evidence of necessity and 
Constitution, Art. 1, §14 providing for immediate possession 
for certain public condemners. Special "Public Works Emi-
nent Domain Laws", a carryover from the depression days of 
the 1930's are found in several States, which are more 
simplified and establish a quicker method of obtaining pos-
session than the regular condemnation procedure. These are 
limited in scope to governmental units. See Arizona: 
§12-1141 ci seq.; North Carolina: §40-30 et seq.; South 
Carolina: §25-101 et seq. 

74 For an excellent and comprehensive treatment of the 
responsibilities of the several units of government in each 
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simplification three types of grants are 
found. By far the most numerous legisla-
tive provision delegating the power to the 
counties is that found in 28 States. The 
county is authorized to exercise the power 
for the "establishing, laying out, opening, 
altering, changing, widening and improving 
public roads, bridges and ferries in the 
county".77  Next in number are those .juris-
dictions in which the county is empowered 
to condemn property for "county roads." 78  
In the third classification are found 15 juris-
dictions in which the county, under certain 
prescribed conditions, acquires property for 
the State highway department.7° In addi-
tion to the 15 States enumerated, Georgia 80 

and in the case of Tennessee,8' in addition 
to the power to acquire for the state, are au-
thorized to condemn property for their re-
spective State Rural Road Systems. 

' Alabama: Tit. 23, §44; Arizona: §11.251(4), 18-201; 
Arkansas 	§70-905 ; California: 	Streets and Highways 
Code", §943a, 1116 (work done by road viewers), 1250 
(work done by county commissioners) ; Colorado: §120-
13-12; Florida: §336.07(2) ; Georgia: §36.1001,95-204 
Idaho: §40-704, 705, 133(C) ; Illinois: §121-134, 121-303 
(State; County aid roads) ; India,,a: §36-201, 303, 36-711 
(county unit law) ; Iowa: §306.13; Kansas: Laws 1957, 
S.D. 168 (county arterial highways in counties of a popu-
lation of more than 175,000) ; §68-114 (eliminate danger. 
Os's places, etc.), 68-151K (important connecting links i,, 
State highway system in counties of a population between 
140,000-200,000) ; 68-703 (improvement of roads in benefit 
districts) ; Kentucky: §178.110, 120; Louisiana (parishes) 
Tit. 48-401 ; Maine: Ch. 8.9, §35 (from town to town), Ch. 
89, §41, Ch. 89, §55 (not within town or plantation required 
to maintain or construct highways) ; Massachusetts: Cl,. 82, 
§7; Michigan: §8.41, 8.171, 9.112; Minnesota: §162.20 
(roads established by judicial proceedings), 162.21 (roads 
established by county board) ; Mississippi: §8327 ; Nevada: 
§403.440; New Jersey: §27-14-20 (State aid to county 
roads) ; North Dakota: §24-0509, 0704; Ohio: §5553.02 
(county roads), 5555.02,09 (county road improvement), 
5559.01 (streets in platted territory), 5501.06,13 (county 
bridges), 5593.09 (county bridge commission) ; Tennessee: 
§23-1501 (county purpose), 23-1502 (county bridges), 
54-306 (condemn to receive Federal-aid), 54-909 ; Texas: 
Art. 6703, Art. 6712b, §13 (counties with a population be-
tween 195,000 and 400,000 and a city of over 250,000) 
Utah: §17.5.38; Virginia: §15-667, 25-232, 33-141 ; Wyo-
ming: §27-806(7), 48-307. 

78 California: Streets & Highways, §.29, 941; Illinois: 
Ch. 121, §23 ; Misssuri: §49.300, 228.100, 180, 230.040 
Montana: §32.302(5), 32-407; Nebraska: Laws 1957. 
L.B. 111, Art. IV, §1 ; New Jersey: §27-16.2 (Board of 
chosen freel,olders). 27-19-1 (county bridges) ; New Mexico: 
§814.48-17, 55-3-12; New York: "Highway Law", §118, 
"County Law", §215(3) (condemn for county purposes), 
"Unconsolidated Law", Ch. 77, §4 (county road system), 
"Unco,,soliclated Law", Ch. 79 §6 (greater motorways sys-
tem) ; North Dakota: §24-0507, 0509; Oklahoma: Title 60, 
§362, Tit. 27, §5 ; Oregon: §281.310, 368.40.5(d), 369.480 
(2) ; Pennsylvania: Tit. 16, §2603 (bridges), Tit. 16, §2741 
(3rd, 4th, 5th, 6th, 7tl,, 8th class counties), Tit. 16, 
§5904(B) (second clans county code, Allegany County), Tit. 
36-2591 (free & unobstructed view), Tit. 36, §2595 (eliminate 
dangerssis corners) ; South Carolina: §33-811 ; South Da-
kota: §12.1806, 28.0601 ; Washisgton: §36.75.040(3), 
36.88.010, 36.88.110, 8.08.010; Wisconsin: §27.065, 59.965, 
83.07,08, 86.18. 

78 Alabama: Tit. 23, §25 ; Arkansas: §76-511 ; Cali-
fornia: "Streets & Highways'', §760 ; Colorndo : §120-6-11; 
Florida: §337.28 (1, 2); Illinois: Ch. 121, §299 ; Michi-
gan: Act No. 51, P.A. of 1951, §1K, §12i, 13A; Missis-
sippi: §8324 ; New Mexico: §55-2.28 ; Ohio: §5521.06 
Tennessee: §54-510; Texas: Art. 6674n, L. 1957. H.B. 620, 
§1 ; Utah: §27-2.9 ; Wis. : §84.09(3a) ; Wyo. : §48-303. 

5° §95.2219. 
° §54 -610. 

In Maryland the County Commissioners 
of Carroll, Garrett, Harford, Montgomery, 
Queen Annes, and Talbot Counties are ex-
pressly authorized to condemn real prop-
erty for any public purpose.82  Chartered 
counties in Maryland are also expressly 
delegated the power of eminent domain.83  
However it is difficult to determine the legal 
importance of the aforementioned grants 
since no procedure appears to be available 
to effectuate the authority. The general 
condemnation law contains a clause which 
prevents its usage in county road cases.84  
A recent case holds that Art. 23, §308 
et seq. is not available to counties in road 
matters.85  In a subsequent section of this 
study Art. 25, §124-140 pertaining to the 
opening, altering and closing of roads will 
be discussed. Aside from these sections it 
would appear that Maryland counties have 
no procedure to condemn property for 
county roads. 

Examination of the procedural law re-
veals that in 10 jurisdictions said law con-
tains an enumeration of the public uses 
for which eminent domain may be exer-
cised. In each instance county roads and 
highways are listed as a public use.86  The 
general condemnation laws of 4 States em-
power the county to condemn property for 
public purposes.87  

Another source of authority for the exer-
cise by the counties of the power of eminent 
domain is found in the limited access laws 
of the several States. In 24 jurisdictions 
the counties are empowered to condemn 
property required for limited access facili-
ties.88  Counties in Ohio possess the same 
powers in relation to limited access high- 

5' Art. 25, §IA B. 
83 Art. 25A §5B. 
84 Art. 33A, §17. 
85  Bar,,ett v. Board of County Commissioners for Charles 

County, 206 Md. 478, 112 A.2d 492. 
85 Arizona: §12-1111(6) ; California: "Code of Civil Pro-

cedure", §1238(3) ; Georgia: §36-202; Idaho: §7701(2) 
Iowa: §471.4 ; Montana: §93-9902(3) ; Nevada: §37.010 
(3) ; New Mexico: §22-9-15 ; North Dakota: §32.1502(3) 
Utah: §78.34-1(2). 

87 Louisiana: Tit. 19, §2(1) ; Michigan: §8.13 ; Texas: 
Art. 3264A ; Wisco,,sin: §32.02(1). 

55 Alabama: Laws of 1956, H.B. 148, §5; Arkansas: 
§76-2205 ; California: Streets & Highways, §29,941 ; Colo-
rado: §120-6-11; Florida: §338.05; Georgia: §95-1704a 
Idaho: §40-133(14) ; Illinois: §121-337 ; Indiana: §36.105 
Iowa: §306A.5; Kansas: §68-1903; Kentucky: §177.250 
Louisiana: (parishes), Tit. 48, §303 ; Michigan: §9.1094 
(3) ; Mississippi: Laws of 1956, S.B. 1819, §5 ; Montana: 
§32-2006; Nebraska: §39-1327; North Dakota: §24.0132; 
Oklahoma: Tit. 69, §11.3; South Dakota: Laws of 1953, 
Ch. 155, §5 ; Tennessee; §54-2004 ; Utah: §27.9-4 ; Wash-
ington: §47.52.050; Wyoming: §48-305. 
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ways as in the case of conventional facili-
ties.89  The Oregon law directs that counties: 

. may do anything or all things necessasy 
to cooperate with the State Highway Com-
mission for laying out, acquiring and con-
structing any section or portion of any street 
or highway . . as a throughway and to con-
vert any existing street or highway into a 
throughway.30  

The language employed in this section is 
apparently broad and all inclusive. How-
ever, a question of statutory construction 
may arise when comparing this provision 
with §374.035(1). In the aforementioned 
section the State Highway Commission is 
explicitly authorized to condemn property 
for throughways. A landowner might con-
tend, with some force, that since the legis-
lature clearly granted the power to the 
State Highway Commission the lack of 
similar language in §374.075 indicates that 
the intent of the legislature was not to 
delegate the right of eminent domain to 
counties. 

A somewhat analogous situation exists 
in Pennsylvania. In section 2 of the limited 
access law 01  paragraph (C) provides: 

The authorities of any political subdivision 
of the Commonwealth are hereby authorized 
to declare any existing or new highway, or 
part thereof, now or hereafter under their 
jurisdiction and control, to be a limited ac-
cess highway and to construct and maintain 
the same. 

To turn an existing highway into a limited 
access facility would seem, under certain 
situations, to require the governmental 
body to condemn the landowner's access 
rights. But a reading of the section dealing 
with the taking of private property 02  dis-
closes that only the "Secretary of Highways 
is empowered to take property and pay 
damages theref or." A comparison of section 
2 with section 8 could provide the basis for 
an argument similar to that made in refer-
ence to the Oregon legislation. 

An expressway commission is established 
in any county in Wisconsin with a popula-
tion of 500,000 or more.93  Expressways are 

89 §553503 
5° §374.075. 
01 Tit. 36, §2801.2. 
92 Tit. 36, §2891.8. 
03  §59.965(2)(a). 

defined by the statute as "a divided arterial 
highway for through traffic with full or 
partial control of access. • ." 04 The com-
mission is authorized to condemn any 
"lands, including any improvements 
thereon, any interests, easements, fran-
chises, rights and privileges in or pertaining 
to lands, of whatever nature and by whom-
soever owned, as the Commission deems are 
necessary and required for expressway pur-
poses. . . ." 95 For practical purposes this 
legislation is limited to Milwaukee County. 

Although not labeled as a grant of the 
power of eminent domain as such, legislation 
is found in 20 jurisdictions which merits 
comment.°° These provisions establish a 
procedure for the laying out, establishing 
and changing public roads or in some in-
stances county roads. In substance, a desig-
nated number of "freeholders" can petition 
the county authorities for the laying out, 
etc., of a road in the county. Provision is 
made for the appointment of viewers to lay 
out the road, hearings, and, of particular 
importance to this study, a means of de-
termining the damages a landowner will 
suffer due to a road traversing his prop-
erty.37  Generally speaking these provisions 
are of ancient vintage and in practice may 
be infrequently employed or limited to rela-
tively unimportant facilities. There are no 
provisions made in these laws for the type 
of legal interest to be acquired and other 
facets of condemnation which are usually 
treated in the eminent domain laws of the 
several States. 

04 §59.965(1) (a). 
55 §59.965(5)(cl). 
50 Arkansas: §76-901.915, 017; Indiana 	§36-201.219, 

1501; Iowa: §306.21.31; Kansas: §68-102-107, §168-
117a-d (county with township of 10,000 or more outside of 
limits of incorporated city or town) ; Louisiana: Tit. 48, 
§1491-494 ; Maine: Cls. 89, §35-42, §155,  56 (highway in 
unorganized territory), §158-61  (highway through a town 
or a plantation and t,-act of land not in any town or plan-
tation) ; Maryland: Art. 25, §1124-140, Art. 5, §192,  93 
Mi,,nesota: §160.18 (appeals from county board decisions), 
§162.20 (road established by judicial procedure), §162.21 
(road established by county board) ; Mississippi: §18314-16. 
19 ; Nevada: §1403.430, 440 ; New Mexico: §155.4.5.18  
North Dakota: §124.0704.0730;  Ohio: §15553.04-17, 
5555.03-12 (county road improvement) ; Oregon: §1368.405 
(d), 430-525 ; Pennsylvania: Tit. 36, §11761, 1781-1785, 
1811, 1831-1853, 1834, 1835 (applies only to first class 
counties) ; South Dakota: §128-0601-0618  ; Tennessee: §54-
905-919 ; Texas: Art. 6705-6710 ; Virginia: §133-141-153 
W'yoining: §148-307-322, 327-829. 

87 The Supreme court of Arizona is 1957 held that §18.201 
ef seq., to the extent that it purports to empower the 
County board of supervisors to assess compensation or dani-
ages pursuant to the procedure set forth in the aforemen-
tio,,ed section is uncosstitutio,,al. McCs,,ie v. City of Plioc-
nix, —Ariz.— 317 P.2d 537. 
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Property Which May Be Acquired 

It may be that the subsequent discussion 
has no practical consequences and is merely 
a game of sernantical distinctions without 
any basis in reality. However, hypothetical 
situations readily come to mind which un-
derscore the importance of the language 
found in a statute describing the types of 
property which may be acquired via con-
demnation (Table 7). For example, does 
land include rights of access or road build-
ing material? If a condemnor is empowered 
to condemn property, does the authorization 
extend to property owned by a public body 
or land already devoted to a public use? 
Does right-of-way include rights of access, 
air, light and view? A liberal interpretation 
of existing legislation probably would en-
compass most types of property required 
for highway purposes. Still the question 
remains, why place the condemnor in a 
position of relying upon a friendly court 
when a comprehensive statutory definition 
of property would, admirably suffice? 

Existing descriptions of the property 
which may be condemned for county high- 

way purposes may be classified into seven 
broad categories. In 23 jurisdictions the 
pertinent legislation defines the property 
to be acquired as "right-of-way".98  Another 
large group of State statutes,  21, author-
izes counties to acquire "land" for county 
highways and roads.°° The statutes of S 
jurisdictions speak in terms of "private 
property." 100  In 5 States, counties may 
condemn "property," 101  while in 5 other 

8 Alabama: Title 23, §25k ; Arkansas: §76-511 ; Florida 
§337.28 Georgia: §95-2210; Idaho: §40-133(0) ; Illinois: 
Oh. 121, §134 ; Iowa: §306.13 ; Kansas: Laws of 1957, 
S.B. 168 ; Kentucky: §178.110; Louisiana: Title 48, §494; 
Ma,ne: Oh. 80, §41 Minnesota: §i162.20, 21 ; Missouri: 
§230.040; Montana: §132-302(5),  407 New Mexico: §55. 
3-12, North Dakota: §g24-0507, 0704; Oklahoma: Title 69, 
§362 ; Oregon: .1368.470(7) ; South Carolina: §33-811 
Tennessee: §154-510, 602; Texas: Laws of 1957, M.D. 620. 
§1 ; Utah: §17-5.38 ; Virginia: §34-141. 

90  Colorado: §120-13-12 ; Florida: §336.07(2), §337.30 
(1) ; Georgia: §36-1001, 1002, §05.204 ; Idaho: §40.705 
Illinois: Oh. 121, §303 ; Indiana: §30.303, 711 ; Kansas: 
§68-114, 703; Kentucky: §178.120; Massachusetts: Oh. 82, 

Mississippi: §18324, 8327 ; Missouri: §228.100 ; New 
Jersey: §27-14-20 ; New York: 'Highway Law", §120, 
"Unconsolidated Law", Oh. 77, §4, Oh. 70, §3 ; North Dakota: 
§24-0509; Ohio: §15555.09, 5591.13; Tennessee: §123-1502, 
54-306; Texas: Art. 6674,i, Art. 68121), §13; Virginia: 
§25-232'; Washington: §18.08.010 ; 36.75.040(3), §36,85.010; 
Wisconsin: §127.065, 83.08(1) ; Wyoming: §27-806(7). 

100 Georgia: §36-603A ; Illinois: Oh. 121, §23 ; Michigan: 
§8.41, §9.112 ; Missouri: §228.180; Pennsylvania: Title 16, 
§5601; South Dakota: §12-1806 ; Tennessee: §23-1401 
Utah: §17-5-38. 

11 	sa Arkans: 	§76-905 ; Michigan: 	§8.171 ; 	Nevada: 
§403.440 ; Texas: Art. 3264 ; Washington: §36.88.310. 

Table 7. Property Which May Be Acquired by County 
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jurisdictions "real property or interests 
therein" may be the subject of condemna-
tion proceedings.'°2  "Public or private prop-
erty" can be condemned in Arizona 103  and 
Pennsylvania,'04  while in Illinois 105  and 
Wisconsin 156  "land, rights or other prop-
erty" may be taken. 

An excellent example of a comprehensive 
description of what types of property are 
the subject of condemnation proceedings 
is found in the California Code of Civil 
Procedure.'°7  Of particular significance to 
this study are subsections 1, 3, 6, 7 and 8. 
Pursuant to these provisions real property, 
property already appropriated to a public 
use, rights-of-way, State property and all 
other classes of private property not enu-
merated may be taken. 

In addition to the provisions previously 
discussed pertaining to the type of property 
which may be condemned, 31 jurisdictions 
expressly authorize the acquisition by 
counties through the exercise of eminent 
domain of road building material and spoil-
banks.bes 

'° California: 'Streets & Highways", §760(a) for State 
highways, §1905, 943, 943(a), 960.3,4; Maryland: Art. 25, 
§3A,13 ; Nebraska: Laws of 1957, L.B. 111, Art. IV, §2; 
New Jersey: §27-16-2, §27-19-5 Utah: §27-2-9. 

103  §18-201. 
104 Title 16 §12741 5904(B). 
155 ch. 121: §299. 
100 §59.965(5) (4). 
107 §1240. 
108  Alabama: Title 23, §26 ; Arizona: §12.1113(3) ; Cali-

fornia: Code of Civil Procedure, §1239(3) ; Streets and 
Highways Code, §941.1 ; Florida: §337.30 ; Georgia: §36- 
1001, §95-204 ; Idaho: §7-702(3) ; Illinois: Oh. 121, §1147, 
303 ; Indiana: §36-1108 - Iowa: §306.13 ; Kansas: §168- 
115, 137; Kentucky: §177.081, 179.190; Massachusetts: 
Oh. 82, §37 ; Michigan: §8.171 ; Minnesota: §160.32 ; Mis- 

A similar situation prevails in the case of 
counties which are empowered to condemn 
property and rights therein for limited-
access facilities as with the State highway 
departments. That is to say, the limited 
access statutes contain a definition of prop-
erty which may be taken, in most instances 
different from that applicable to conven-
tional county highways (Table 8). In 19 
jurisdictions "private and public property" 
may be condemned.109  Idaho 110 and Michi-
gan " permit only private property 'to be 
taken. The aforementioned 19 jurisdictions, 
Michigan and Oregon 112 contain specific 
authorization to acquire rights of access, 
air, light and view. Rights of access may 
be acquired in California,'" Colorado," 
Idaho,115  and Ohio.115  

Sixteen jurisdictions permit the acquisi- 

eosri : §228.180 ; Montana: §91.9904(3) ; Nebraska: Laws 
of 1957, L.B.111, Art. IV, §2a ; New Jersey: §27.14-27 
New Mexico: §22.9.15; New York: "I'Iigl,way Law", §118; 
"Unconsolidated Laws", Oh. 77, §4 ; North Dakota: §32.1503, 
see Sheridan County v. Davis, 61 N.D. 744, 240 N.W. 867 
Oregon: §281.340(1) ; Pennsylvania: Title 16, §2608; South 
Caroli,,a: §33.811 ; South Dakota: §28.1102 ; Tennessee: 
§54-610 ; Texas: Art. 6729 ; Utah: §178.34-2, 3 ; Virginia: 
§25.232; Washington: §36.85.010; Wisconsin: §83.07(2). 

Alabama: Laws of 1956, M.D. 148, §5; Arkansas: 
§76.2205 Florida: §138.05 ; Georgia: §95-1704a ; Illinois: 
Oh. 121-337 ; Indiana: §36-3105 ; Iowa: §I06A.5 ; Kansas: 
§68-1903; Kentucky: §177.250; Louisiana: Title 48, §303; 
Mississippi: Laws of 1956, S.B. 1819, §5; Montana: §32-
2006; Nebraska: §39-1327 ; North Dakota: §24.0132 
South Dakota: Laws of 1953, Ch. 155, §5 ; Tennessee: 
§54-2004 ; Utah §27.9-4 ; Vaslungton: §47.52.050 ; Wyo. 
ming: §48.305. 

"5 §40-133(0). 
§9.1094(3). 

UI See Table 8 and Note 109; Michigan: §8.251 ; Oregon: 
sec. 374.075. 

'U "Streets and Highways Code", §23.5, §941.1. 
U4 §120.6-11. 
'U §40-113(e). 
110 §5535.06. 

Table 8. Limited Access Statutes 

Public 
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Property 

Private 
Property 

Rights of 
Access, Air, Light 

and View 

Marginal Land 
Acquisition 

(Condemnation) 

Marginal Land 
Acquisition 
(Voluntary) 

Rights of 
Access 

Ala. 	Miss. Idaho Ala. 	Miss. Ark. 	Mich. Ala. Calif. 
Ark. 	Mont. Mich. Ark. 	Mont. Cob. 	Miss. Neb. Cob. 
Fla. 	- 	Neb. Fla. 	Neb. Pie. 	N. D. Idaho 
Ga. 	N. D. Ga. 	N. D. Ga. 	Ore. Ohio 
Ill. 	S. D. Iii. 	Ore. 	, lad. 	S. D. 
md. 	Tenn. '  lad. 	S. D. Iowa 	Tenn. 
Iowa 	Utah Iowa 	Tenn. Ky. 	Utah 
Kan. 	Wash. Kan. 	Utah La. 	Wash. 
Ky. 	Wyo. Ky. 	Wash. 
La. La. 	Wyo. 

Mich. 

19 2 21 
E. 

16 2 4 
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tion by condemnation of marginal land."' 
In Alabama 118  and Nebraska 110  marginal 
land may be acquired only by the means of 
voluntary sale. 

Legal Interest Acquired 

It was a relatively simple task to deter-
mine whether the State highway depait-
ment was legally capable of taking a fee 
simple or an easement in condemned prop-
erty. This is not true when dealing with 
the governing body of the various counties. 
Out of the scores of authorizing provisions 
empowering the counties to condemn for 
various road purposes only in 21 states is it 
stated whether a fee simple or an easement 
may be acquired (Table 9), and apparent 
duplications may create difficulties. Of these 
24 statutes, 15 direct that a fee simple may 
be taken 120 and 9 limit the estate to an 
easement.'21  In the case of limited acess 

' Arkansas 	§76-2205 ; Colorado: §120-3.10 	Florida: 
§338.05 	Georgia: §.95-1704a; Indiana §36-3105 ; Iowa: 
§306A.5 ; Kentucky: §177.250 ; Louisiana: Title 48, §303 
Michigan: §9.1094(4) ; Mississippi: Laws of 1956, S.D. 1819, 
§5 	North Dakota: §24.0132 ; Oregon: §374.040 South 
Dakota: Laws of 1953, Oh. 155, §5; Tennessee: §54-2004; 
Utah: §27-9-4 ; Waslington : §47.52.050. 

"5 Laws of 1056, 1-1.13. 148, §5. 
itO §39-1327. 
120 Arizona: §12.1113(1), see In re Forsstroni, 44 Ariz. 

472, 38 P.2d 878 ; California: "Streets and Highways'' 
§905 ; Colorado: §50.1.6(3) less minerals; Florida: §173.20, 
127.01(1) ; Georgia: §36-603A ; Idaho: §40-301; Illii,ois: 
Oh. 	121, §299 ; Massachusetts: Oh. 70, §3 ; Michigan: 
§8.178 ; Missouri: §230.040 ; Nebraska: Laws of 1957, L.B. 
111, Art. IV, §2(1) ; New York: "Highway Law", §122, 
"Unconsolidated Law", Oh. 79, §3; North Dakota: §24-0509, 
see State Highway Commission v. State, 70 N.D. 673, 297 
N.W. 194, which held that "land" meant "fee simple"; 
Virginia §25-20 ; Wisconsin: §127 .065(la), 59.965(d) (4). 

i'i California:''Code of Civil Proced,ire", § 1239(2); 
Tndiasa : §13-1701, 1714 ; Minnesota: §160.44 ; Montana: 
§03-9903(2) ; New Mexico: §22-9-21; North Dakota: §32. 
15031; Texas: Art. 3270; Utah: §127-1-7, 78.34.2(2) 
Wisconsin: §32-14. 

facilities 16 jurisdictions permit the acquisi-
tion by counties of a fee simple interest.122  

What is the effect of silence on the part 
of the legislature as to whether a fee simple 
or an easement may be acquired? On this 
point Nichols writes: 

Upon the principle that statutes conferring. 
compulsory powers to take private property 
are to be strictly construed it has been held 
that when the estate or interest to be taken 
is not defined by the legislature, only such 
an estate - or easement can be taken as is 
necessary to accomplish the purpose in view, 
and, when an easement is nifficient no greater 
estate can be taken. It is on this principle 
that where the legislature has authorized the 
taking of land fOr the purposes of streets, 
without defining the estate that may be taken, 
or expressly authorizing the taking of the fee, 
it is held that only an easement can be taken. 
This is construed, under such statutes, to be 
the extent of the grant of authority.123  

Procedure 

Various approaches are utilized by the 
several States to provide a procedure to be 
followed in exercising the aforementioned 
grants of the power of eminent domain 
(Table 10). By far the most common 
method found is to incorporate by reference 
the general condemnation law and make 

122 Arkansas: §76.2205 ; California: "Streets & Highways", 
§9411 ; Florida: §338.05 ; Georgia: 95-1704a ; Iowa: 
§306A.5 ; Kentucky: §177.250 ; Michigan: §9.1094(3) 
Mississippi: Laws of 1956, S.D. 1819, §5, incorporating 
§8023 ; Nebraska: §30-1327 ; North Dakota: §24.0132; 
Oregon: §374.035 ; South Dakota: Laws of 1953, Oh. 155, 
§5 ; Tennessee: §54.2004 ; Utah: §27.9.4; Washington: 
§47.52.050 ; W'yoming: §48-305. 

123 Nichols, Esninent Domain, 3rd Ed., Vol. 3, §10.1, 
pp. 223-224 ; see also in Nichols §9.2, especially footnotes 
28, 29 and 30 on page 171. 

Table 9. Type of Legal Estate Acquired by County 

Easement 

Limited Access 
Fee Simple Highway Code General Con- 

demnation Law 
Silent Statute, Fee Simple 

Ariz. Mich. Minn. Calif. Ala. Md. Pa.. Ark. 	Nob. 
Calif. Mo. Utah md. Ark. Miss. S. C. Calif. 	N. D. 
Cob. Neb. Mont. Iowa Nev. S. D. Fla. 	Ore. 
Fla. N. Y. N. M. Kan. N. J. Tenn. Ga. 	S. D. 
Ga. N. D. N. D. Ky. , Ohio Wash Iowa 	Tenn. 
Idaho \Ta. Tex. La. 0km. \5'o. Ky. 	Utah 	- 

Utah Me. Ore. Mich. 	Wash. 
Mass. Wis. Miss. 	Wyo. 

15 2 8 20 - 16 



20 	 CONDEMNATION OF PROPERTY 

Table 10. Designation of Procedure to Be Followed by County in Condemning Property 
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Calif. 	Mass. 	Ohio Iowa* 	N. D. Ariz. La. Wis. Ala. 
Cob. 	Minn. 	Okia. Kan. 	Ohio Calif. Mich. md. 
Fla. 	Miss. 	S. D. Me. 	Okia. Ga. Tex. Minn. 
Ga. 	Mo. 	Tenn. Mich. 	Ore. Idaho Miss. 
Idaho Mont. 	Tex. Minn. 	Pa. Iowa 
Ill. 	Neb. 	Va. Mo. 	S. C. Mont. 
md. 	N. J. 	Wash. N. J. 	Wash. Nev. 
Iowa 	N. M. 	Wis. N. Y. 	Wis. N. M. 
Ky. 	N. D. N. D. 

Utah 

26 16, 10 3 1 4 

Optional. 

it 	available to county officials .124 In a 
previous section of the report mention was 
made of provisions for the laying out, 
establishing, etc., which in essence are a 
means of condemning property. Aside from 
this material, legislation exists in 16 States 
which, for the most part, is limited in appli-
cation to condemnation for county high-
ways.'25  

California 	"Streets & Highways'', §1250 ; Colorado: 
§120-13-12 	Florida: 	§336.07 (2), §337.28(3) : Georgia: 
§95-204 	Idaho: §40-705 ; Illinois: Oh. 121, §123, 134, 
299, 303; Indiana: §36.711; Iowa: §306.13; Kentucky: 
§1178.110, 120; Massachusetts: Cli. 82, §7 Minnesota: 
§160.44 ;Mississippi: §8134, 8127 ; Missouri: §49.300, 
§228.100, §230.040; Montana: §132-301(5) ,407 ; Nebraska: 
Laws of 1557, L.B. 111, Art. IV, §1 ; New Jersey: §27. 
14-20; §27.16-42; New Mexico: §55-2.28,§55.3.12; North 
Dakota: Laws of 1957, Ch. 189, §1; Ohio: §5501.06; Okla-
homa: Title 27, §5 ; South Dakota: §112.1806, 37.40 
Tennessee: §23.1402, 54-602; Texas: Art. 1264, Art. 6674n, 
Art. 6812b, §13, Laws of 1957, H.B. 620, §1 ; Virginia: 
§15-667 incorporates §33.50-67 which in turn incorporates 
he general condemnation law, §25-232; Washington: 

§30.85.010, §36.88.310 (special county procedure) ; Wis-
consin: §27.065(2a), §59.965(d) (4), §83.07(4), §86.18. 

525 Town: 	§306.21-11. Kansas: 	§f68.114, 151K, 703 
Maine: Oh. 89. sec. 15-55; Michigan: §8.41 at seq., §8.171 
at,  seq., §19.112.115; Minnesota: §162.22, Laws of 1057, 
Oh. 947. 41 10 Missouri: §228.180; New Jersey: §127-16. 
55-68; New York: Highway Law, §f120-122, "Unconsoli. 
dated Laws", Oh. 79, §3 et seq., North Dakota: §f24.0510- 
0515 ; Ohio: §5563.01-19 ; §5593.09 ; Oklahoma: Title 69, 
§363a ; Oregon: §1281.310.380 ; Pennsylvania: Title 16, 
§12401-2433, 5601-5633; South Carolina: §33.833-840; 

A reading of the general condemnation 
laws of the several States discloses that in 
14 jurisdictions said law contains authority 
for counties to follow the procedure estab-
lished therein. In 10 States the law enu-
merates the public uses for which property 
may be condemned and among those uses 
are county roads.'26  In Louisiana ,127 Michi-
gan 128  and Texas 129  the general method, 
is made applicable to all county purposes. 
The Wisconsin general condemnation law 
may be followed for the acquisilion of 
property required for public purposes.130  In 
4 jurisdictions the general condemnation 
law is to be followed when no other pro-
cedure exists.13' 

Washington: §18.08.010 at seq., Wisconsin: §183.07, 
84.09(2). 

' Arizona: §12.1111(6) ; California: Code of Civil Pro-
cedure, §1238(3) ; Georgia: §116-202, 1002; Idaho: §7. 
701 (2) ; Iowa: §471.4 ; Montana: §93-9903(3) ; Nevada: 
§17.010(1,3); New Mexico: §22.9-15; North Dakota: 
§32-1502(3) ; Utah: §78-34-1(2). 

'Title 19 §2(1). 
" §8.13. 

Art. 3264a. 
535 §32.02(1). 
In  See footnote 07. 
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PLATE E 

Roads such as this congested section of US 1 near Bossier, La. • can be improved only by acquiring wider and more adoquate rights-of-way. 
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City streets, as well as state highways, require improvement to handle increased traffic. Such improvement, in many cases, presumes the acquisition of 
additional lands. 



CITIES, TOWNS AND VILLAGES 

A review of the basic legislation em-
powering cities,'32  towns,'33  and villages 
to condemn property for streets and high-
ways, must, because of the political sub-
division involved, be more fragmentary and 
cursory than that made for the State and 
counties. This situation results from the 
fact that much of the authority granted to 
cities is found in special charters, home rule 
legislation, statutes enacted for named cities 
and class legislation directed at particular 
municipalities. In the subsequent discus-
sion, with the exception of the Georgia 
limited access law, no citation to pertinent 
Delaware or Georgia statutes will be found. 
One explanation of this dearth of legisla- 
tion in these jurisdictions may be that the 
powers of municipalities therein are set 
forth in charters granted to each city and 
not in general legislation. 

An attempt has been made to differenti-
ate between the condemnation provisions 
and legislation pertaining to the assessment 
process. The latter procedure is essentially 
a tax gathering device, although in certain 
instances it is closely intertwined with the 
condemnation machinery. Wherever pos-
sible the distinction has been retained. 

Cities, towns, and villages do not possess 
any inherent power of eminent domain; 
therefore, in the absence of the express or 
necessarily implied authority from the 
legislature, these political subdivisions are 
powerless to condemn property.134  

Indicative of the need for unequivocal 
language delegating to these political enti-
ties the power of eminent domain are the 
holdings in a group of early cases.'35  The 
import of these decisions is that the power 

122 Although not entirely commensurate in the eyes of the 
law the terms "city' and "municipality" will be used 
interchangeably. 

IssFor the sake of convenience, material from the New 
England States, New York and Wisconsin pertaining to 
towns, which in actuality are townships, are included within 
this section. 

134 Dougherty v. Galliher, 58 App. B. 0. 166, 26 F.2d 538; 
Birmingham v. Brown, 241 Ala. 203, 2 So.2d 305; Mackay 
V. Los Angeles, 136 Cal. App. 180, 28 P.2d 706 ; City & 
County of San Francisco v. Ross, 44 Cal.2d 52, 279 P.2d 
529; Town of Eaton v. Bouslog, 133 Cob. 130, 292 P.2d 
343; In re Armory Site in Kansas City, —Mo.—, 282 S.W.2d 
464 ; Fishblatt v. Atlantic City, 81 N.J.L. 64, 79 A. 887 
Lamasco Realty Co. v. Milwaukee, 242 Wis. 357, 8 N.W.2d 
273, reh. den. 242 Wis. 357, 8 N.W.2d 865. 

l5 Zachry v. Harlem, 138 Ga. 195, 75 S.E. 4; Leeds v. 
Richmond, 102 2nd. 372 ; Peny v. Wilson, 7 Mass. 393; 
Chaffee's Appeal, 56 Mich. 244; People ex rel. Hayden v. 

St Rochester, 50 N.Y. 525 ; 	ate v. Ring County Court, 68 
Wash. 660, 124 P. 127. 

to lay out and construct public improve-
ments which, of necessity, will require the 
acquisition of property does not include the 
power to take the property by eminent do-
main. However a much more liberal and 
sensible answer to the question is found in 
two Arizona decisions.136  Although both 
cases involve counties rather than munici-
pal corporations the holdings are applicable 
to cities, towns and villages, as well as 
counties. In the Graham County decision 
the court stated: 

The question of what is meant by the words 
"lay out", when used in reference to roads 
and highways, has frequently been before the 
courts, and it has practically universally been 
held that the term is comprehensive and in-
cludes all the steps necessary to establish a 
highway for public use, including the location 
of the road, the acquiring of the right-of-way, 
and the dedication to the public in the man-
ner provided by law. 

In the subsequent material it will be 
shown that in several jurisdictions cities, 
towns and villages are given a general grant 
of authority to condemn property for public 
or municipal purposes or uses. The judici-
ary has construed this type of grant to in-
clude the condemning of property for the 
laying out,137  widening,138  and improving'89  
of streets.140  

According to Nichols: 
An unincorporated town has been held not to 
be municipal corporation and, therefore, not 
vested with the power of eminent domain in-
sofar as the same has been conferred upon 
municipal corporations by constitutional or 
statutory provisions. 
Incorporated towns or villages, however, are 
municipal corporations and, as such, may re-
ceive a delegation of the power'of eminent 
domain.'4' 

'-'° Graham County v. Dowell, 50 Ariz. 221, 71 P.2d 1019; 
County of Maricopa v. Anderson, 81 Ariz. 339, 306 P.2d 
268. 

137 Kirksville v. Hines, 285 Mo. 233, 225 S.W. 950 ; Chap-
man V. Hood River, 100 Ore. 43, 196 P. 467 ; Evans V. 

Edgefield, 139 S. 0. 36, 137 O.K. 208 ; Herbert C. Heller & 
Co. v. International Committee, —Tex.—, 50 S.W.2d 495; 
Uvalde Construction Co. v. Dallas, —Tex.—, 99 S.W.2d 644. 

°' Mosher v. Phoenix, 39 Ariz. 470, 7 P.2d 622 ; Florence 
v. Webb, 40 Ariz. 60, 9 P.2d 413 ; Lee v. Wayneoville. 184 
N.C. 585, 115 S.E. 51, A. H. Reid C. 	D.S. Co. Y. Phila- 
delphia, 274 Pa. 251, 118 A. 11; vey v. Fort Worth, 
—Tex.—, 81 S.W.2d 228. 

'-° Sidney Stevens Implement Co. v. Ogden City, 83 Utah 
578,33 P.2d 181. 

140 Louisville, etc., R.R. Co v. Louisville, 131 Ky. 108, 114 
S.W. 743; State v. Pierce County Court, 44 Wash. 476, 87 
P. 521. 

'' Nichols, Eminent Domain, 3rd Edition. Vol. 1. §3.222 
(3). 
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For these propositions two relatively old 
cases are cited as authority.142 It is rela-
tively unimportant whether or not these 
decisions are good law. What is important 
is the need they illustrate for the unambigu-
ous expression on the part of the legislature 
of which governmental units are authorized 
to exercise the power of eminent domain. 

In using the subsequent analysis and 
citations thereunder a degree of duplica-
tion will be found. This can be explained 
by the fact that in most jurisdictions mu-
nicipalities are divided into classes depend-
ing upon population. As will be shown the 
common procedure is to enact separate 
legislation for each class. For the purposes 
of this study broad, all-inclusive categories 
are employed rather than semantic distinc-
tions which in reality are non-existent. 

Delegation of Authority 

Upon analysis a somewhat fuzzy pattern 
emerges from the plethora of legislation 

142 Shoe v. Nether Providence, 3 Pa. Super. Ct. 137 ; Phil-
lips v. Scales Mound, 195 III., 353, 63 N.E. 180. 

delegating the power of eminent domain 
(Table 11). By far the largest group of 
jurisdictions authorize a city, town, or vil-
lage to "lay out, open, extend, widen, irn- 
iove and straighten public 	and 
alleys" and in furtherance of such power 
acquire property by means of eminent do-. 
main. 113 Another large group of statutes 

141 Alabama: Tit. 37, §507, 513(1) 	Arizona: §9.602 
Arkansas: §19-2304 (first class city), §19-2305 (second class 
city), §19-2306 (city & town on State line), §19-2313 (mu. 
niCipalities), §20-101 (first & second class. Cities & incorpo-
rated towns) ; California: 'Streets & Highways Code", 
§4090; Colorado: §50.6-1 (first, second class city & city in County under a special charter), §139-83.4 (towns) ; Con,iect-
icut: §12138, 2140, 2142 (selectmen of town) ; Idaho: 
§50-1125 ; Indiana: §48-2001; Iowa: §389.1,5; Kansas: 
§26.201, §13-443 (first class cities), §14-423 (second class 
city), §15-427 (third class city) ; Louisiana: Tit. 33, §401 
(20) ; Maine: CII. 96, §29; Maryland: Art. 2313, §76(0) 
Massachusetts: Oh. 82-21, 24; Michigan: §5.1296, §5.1807 
(fourth class city) ; Minnesota: §440.37, 38 (first class city), 
§103.13 (town) ; Missouri: §73.110(8) (first class city), 
§74.125(1) (2) (alternate form first class city, condemn for 
public use), §75.010 (second class city, condemn for public 
use), §75.110(11, 12) (second class city), §76.080(1) (al-
ternate form, second class city), §188.497, 637 (third class 
city), §88.930 (city with population 150,500 or more) ; Mon-
tana: §111-977, 2201 ; Nebraska: §15-701 (primary class 
city), §17-558 (second class city and village) ; New Hamp-
shire: §232.2, §234.1 (city, selectmen of town) ; New Jersey: 
§40 :56.1(A,13), §40-67-1(A.]3) (municipalities in general), 
§40:56.2 (streets through 2 municipalities), §40 :56-58 (city, 
of first class) ; New Mexico: §14.23-6 (villages), §14-37-7 
(streets & other ways), §14-41.1 (municipal corporations) 
New York: "Village law", §149, "Second Class City Law" 
§103, "General City Law" §20(2,7), "Unconsolidated Laws", 
Oh. 239, §1' (Town board of second class town with a popula-
tb,, over 25,000), §3 (Incorporated state highway condem. 

Table 11. Delegation of Authority to Cities, Towns and Villages 
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Ala. 	Mich. 	Pa. 
Ariz. 	Minn. 

Calif. 	N. H. Ariz. Wis. Ala. 	Miss. Ohio 
R. I. Fla. 	N. J. Calif. Ark. 	Mont. Ore. Ark. 	Mo. 	S. D. Ill. 	N. Y. Cob. Calif. 	Neb. Pa. Calif. 	Mont. 	Tenn. md. 	N. C. Idaho Fla. 	N. D. Va. Cob. 	Neb. 	Tex. Iowa 	Ohio La. Ga. 	Okia. 

Conn. 	N. H. 	Utah Ky. 	Ore. Mont. Ill. 	S. D. 
Idaho 	N. J. 	Vt. La. 	Pa. Nev. md. 	Tenn. 
md. 	N. M. 	Va. Md. 	S. C. N. M. Iowa 	Utah 
Iowa 	N. Y. 	Wash. Mich. 	S. D. N. D. Kan. 	Wash. 
Kan. 	N. C. 	W. Va. Minn. 	Tex. Utah La. 	Wyo. 
La. 	N. D. 	Wis. Miss. 	W. Va. Wash. Mich. 
Me. 	Ohio 	Wyo. Mo. 	Wis. W. Va. 
Md. 	Okia. 	Alaska Neb. 	Wyo. Alaska 
Mass. 	Ore. Nev. 	P. R. P. R. 
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empower the political subdivision, be it a 
city, town or village, to condemn property 
for roads and streets or municipal pur-
poses.144  A provision, common to the gen-
eral condemnation law of 12 States, Alaska 
and Puerto Rico, provides that the right of 
eminent domain may be exercised for roads, 
streets, alleys and public uses by a county, 
city, town or village.'45  Any town, village, 
city, including villages and cities incorpo-
rated under general or special acts may 

natio,, procedure) ; North Carolina: §1160-204, 205 ; North 
Dakota: §40-3902; Ohio: §715.19, 717.01(P), §719.01(A) 
Oklahoma: Tit. 11, §1171,  177, 1271 (Tulsa) Oregon: 
§223.105(2) Pennsylvania: Tit. 53-1081 (General Municipal 
law). Tit. 53, §113802-13804  (First class city), Tit. 53, 
816392 (Philadelphia), Tit. 53, §37801 (third class city), 
Tit. 53, 446401 (boroughs), Tit. 53, §56901 (first class town-
ships), Tit. 53, §66101 (second class township) ; Rhode 
Island: Ch. 72, §35; South Dakota: §45.0201(94); Ten-
nessee: §6.1007 (municipal corp.), §6-1901 (9, 15) (city 
manager charter form) ; Texas: Art. 1107(1), 1109(B) (in-
corp. city or town). Art. 1201, 1202 (city over 1000 popula-
tion), Art. 1175(15) (home rule city) ; Utah: §10-8.8 
(city), §10-13.13 (town) ; Vermont: §3739 (incorp. village), 
§5011 (town) ; Virginia: §15.6(1), see 1-lopwell v. Norfolk, 
154 Va. 19, 152 S.E. 537, §15.771 (marginal land) §15-772 
Washington: §35.22.280(6, 7) (first class city), 135.23.440 
(36, 38), 450 (second class city), §35.24.290(3), 310 (third 
class city), §35.27.370(4), 380 (towns) - West Virginia: 
§494 ; Wisconsin: §60.29(27) (towns), 461.36 (villages), 
§62.23(17) (city), §80.02 (laying out town highways) 
Wyoming: §29-302 (first class city), §29.430(4,22) (in. 
corp. town), §29-3320(27) (Laramie), §29.3418(27) (Chey-
enne) ; Alaska: §16.1-35(3,5). 

1 Califor,,ia: "Streets & Highways," §3330 (street open-
ing act, 1889) §4185 (street opening act 1903), §6121 (street 
opening act 1911), §7295 (street opening act, 1913) 
Florida: 	§167.65 ; Illinois: 	Ch. 24, §84-12 ; Indiana: 
§48.2101 (first class city) ; Iowa: §368.37 (public pur-
poses), §389.5 (when cost of improvement assessed) ; Ken-
tucky: §93.100 (first class city), §93.880 (first class, ar-
terial highway system), §94.680 (second class city), §94.570 
(second class, grade separation), §84.150 (second class city), 
§85.120 (third class city), §87.090 (fifth class city), §88.100 
(sixth class city) ; Louisiana: Tit. 33, §621 (commission 
and city manager), Tit. 33, §841 (public or municipal pur-
pose), Tit. 33, §1329 (inte,governmental relationships be-
tween municipalities and parishes for streets) ; Michigan: 
§5.2078 (home rule city), §8.41 (city and village) ; Mary-
land: Art. 23A.2(25) (municipal corporation condemn for 
public purpose), Art. 2311-95 (municipal corporation char-
ter) ; Mi,inesota: Laws of 1955, Cl,. 315 (third class city 
operating under a charter with a population between 15,000 
and 16,000), §430.01 (first class city), §440.24 (third class 
city), Mississippi: 	§3374.128 (municipality) ; Missou,'i 
§81.170, 180, 190 (special charter city or town with a popu-
lation between 10,000 and 30,000), §88.010 (public works 
in any city) ; Nebraska: §114-367, 1201, 1239, 1248 (metro-
politan class city), 415.289 (primary class city) ; §16.601 
(first class city), §17-559 (second class city and village), 
§18-601 (subways, viad,icts and approaches in all cities and 
villages) ; Nevada: §266.270 (public purposes), §267.120 
(commission form of government), §269.130 (county condem,, 
for unincorporated tow,, or city) ; New Hampshire: §232.4 
New Jersey: §40 :56-7 (local improvements, streets), §40: 
67-32, 43 (tunnels and bridges) ; New York: "Highway 
Laws", §173, 199 (town highways) "Oe,,eral Mimicipal Law", 
§74, "Village Law", §89 (ISa) (municipal purposes) ; North 
Carolina, §1160-200(1), 224 (general grant to municipali-
ties) ; Ohio: §715.01 (municipal purposes) ; Oregon: §223.005 
(1) (municipal purposes), §281.510.550 (excess land) ; Penn-
sylvania, Tit. 53, §2551 (bridges) ; South Carolina: 447-68.1 
(corporate or public purposes) ; South Dakota: §45.0201(13) 
Texas: Art. 969b (city or town in county with population 
over 350,000) ; West Virginia: §496, 510(1,7) (intracity 
bridges) ; Wisconsin : §61.34(3) (village), §62.22(1) (city) 
Wyoming: §29-303 (first class city) ; Puerto Rico: Tit. 9, 
§74. 

145 Arizona: §12-1111(6) ; California: "Code of Civil Pro-
cedure", §1238(3) ; Colorado: §50-6-1; Idaho: §17-701, 
720; Louisiana: Title 19, §2(1) ; Montana: §93-9902(3) 
Nevada: §37.010(3) : New Mexico: §22-9-15; North Dakota: 
§32-1502 ; Utah: §78-34-1(3) ; Washington: 	§8.12.030 
West Virginia: §5362(a) ; Alaska: §57.7.1 (3) ; Puerto Rico: 
Tit. 32, §2903(a). 

condemn . property in Wisconsin for any 
lawful purpose)'° 

Another source of authority for the exer-
cise by cities, towns and villages of the 
power of eminent domain reposes in the 
controlled-access legislation of 25 j urisdic-
tions. In 21 States, cities, towns and vil-
lages are empowered to condemn property 
for the aforementioned facilities.147  The 
statutes of 4 jurisdictions grant to the re-
spective highway authorities like powers 
in relation to controlled-access highways as 
exist for the construction of conventional 
streets and highways.'48  

Property Which May Be Acquired 

There are found in the various provisions 
delegating to cities, towns and villages the 
power of eminent domain 4 broad defini-
tions of what may be acquired (Table 12). 

Allowing for oversimplification for the 
purposes of discussion these definitions or 
descriptions are: 

Propei'ty."° 
Land/real estate.150  
Private property.151  
Right-of-way.152  

140 Ch. 32.02(1). 
'47 Alabama: Laws of 1056, H. B. 148, 45 : Ai'kansas: 

§76-2205 ; California: "Streets & Highways", §123.5, 1800 
Florida: §338.05 ; Georgia: §95.1704a ; Illinois: §121-337 
Indiana: §36-3105 ; Iowa: §306A.5 ; Kentucky: §177.250; 
Louisiana: Tit. 48, §393; Michigan: §9.1094(3) ; Missis-
sippi: Laws of 1956, S.B. 1819, §5 ; Montana: §32-2006 
Nebraska: §39-1327; North Dakota: §24.0132; Oklahoma: 
Tit. 69, §11.3 : South Dakota: Laws of 1953, Ch. 155, §5 
Tennessee: 	§54-2004 ; 	Utah: 	§27-9-4 ; 	Washington: 
§47.52.050; Wyoming: §48-305. 

148 Ohio: §717.04, 45535.03 ; Oregon: §374.075 ; Penn-
sylvania: Tit. 36, §2391.8 ; Virginia: §15-7.1. 

'° Arizoi,a: §9-602 ; California : "Streets & Highways 
Code", §1801. §4090; Florida: §167.65 (except State & 
Federal property) ; Illinois: Ch. 24, sec. 84-12 ; Indiana: 
§48-2001; Kentucky: §93.100; Louisiana: Tit. 33-401(20) 
Mai,,e: Ch. 96, sec. 29 ; Minnesota : §440.24 ; Missouri 
§175.010, 81.180, 190; Nevada: §266.270; New Hampshire: 
sec. 234.12; New York: §IU,ico,,solidated Laws, Ch. 289. 
§3 ; Ohio: §715.01 ; South Dakota: §45.0201 (13) ; Ten-
iieseee: §6-1901(9) ; Texas: Art. 9691), 1202 ; Virginia: 
415-667 ; Washington: 	§35.23.440(48) ; West Virginia: 
§510(7) ; Wisconsin: §61.34(3), §62.22(1), 

'° Co,,necticut: sec. 2138 ; Iowa: §368.37, §389.5 : Ken-
tucky: §94.680(2) ; Massachusetts: Ch. 82, sec. 24; Minne-
sota: §430.01: Mississippi: §3374-128; New Jersey: §40: 
56-2,7, §40:67-32,43, §40 :78-6 : New Mexico: §14.23-6 
New York: "Village Law" §306(15) ; North Carolina: 
§160-205 ; Ohio: §717.04, 	719.01 ; Oklahoma: Tit. 11, 
§171, 1271 ; Oregon: §223.005(1) ; Pennsylvania: Tit. .53, 
§11081, 13803, 37801, 46401, 56901, 66006 ; Rhode Island: 
Ch. 72, §135,  36; South Carolina: §125-161,  47-68.1 ; Ten-
nessee: §6-1007 : Vern,o,,t: §5030. 

151 Alabama: Tit. 37-510; Colorado: §50-6-1; §39-83.4; 
Kansas: §26-201 ; Michigan: §15.1296, 1429, 1807, 1855, 
2078; Missotiri: §73.110(8), §174.110(12), 125(2), 75.110 
(12), 76.080(1), 81.170, 88.010, 497, 637, 667, 930: Mon-
tana: §111.977, 2201: Nebraska: §114-367, 15-229, 16-601, 
17-5.59 ; New Mexico: §114-37-7, 14-41-1 : North Dakota: 
§40-3902; Pennsylvania: Tit. 53, §2551 ; Texas: Art. 1107 
(1), Art. 1109b, Art. 1175(15) ; Washiiugton: §135.22.280 
(6), 35.24.310, 35.27.380 ; Wyoming: §29-303, 429(22), 
3320(27), 3418(27). 

12 Arkansas: §20-101 ; Kentucky: §93.880(1), §93.930; 
North Dakota: Laws of 1957, Ch. 397. 
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Table 12. Property Which May Be Acquired by Cities, Towns and Villages 

Limited Access Law 

Property Land or Private Right- 
Real Estate Property of-Way Public or Rightsof Access, Marginal Land 

Private Air, Light, View Acquisition 
Property 

Ariz. Conn. Ala. Ark. Ala. Ala. Ala. 
Calif. Iowa Cob. Ky. Ark. Ark. Ark. 
Fla. Ky. Kan. N. D. Calif. Calif. Fla. 
in Mass. Mich. Fla. Fla. Ga. 
md. Minn. Mo. Ga. Ga. md. 
Ky. Miss. Mont. Ill. Ill. Iowa 
La. N. J. Neb. md. md. Ky. 
Me. N. M. N. M. Iowa Iowa La. 
Minn. N. Y. N. D. Kan. Kan. Mich. 
Mo. N. C. Pa. Ky. Ky. Miss. 
Nev. Ohio Tex. La. La. N. D. 
N. H. OkIa. Wash. Mich. Mich. Ore. 
N. Y. Ore. Wyo. Miss. Miss. S. D. 
Ohio Pa. Mont. Mont. Tenn. 
S. D. I. Neb. Neb. Utah 
Tenn. C. N. D. N. D. Wash. 
Tex. Tenn. S. D. S. D. 
Va. Vt. Tenn. Tenn. 
Wash. Utah Utah 
W. Va. Wash. Va. 
Wis. Wyo. Wash. 

Wyo. 

21 18 13 3 21 22 - 	16 

It is doubtful whether there is any signifi-
cant difference between the several descrip-
tions. However, a fact situation may be 
hypothesized which will illustrate a possible 
difficulty with the existing description: A 
statute authorizes the condemnation of 
private property and land; the required 
land is owned by the State or county. May 
the land be the subject of condemnation 
proceedings brought by a municipality? 

"Public or private property" is the de-
scription found in the limited-access, laws 
of the 20 jurisdictions which permit local 
governmental units to construct such fa-
cilities.'53  In addition to authorizing the 
acquisition of public or private property 
these same jurisdictions specify that rights 
of access, air, light and view or combina-
tions thereof may be acquired through 
condemnation.154 . 

In 30 jurisdictions the general condem- 

'° See Footnote 147 except Oklahoma which specifies prop-
erty and right-of-way. 

164 Ibtd., except Oklaho,na and adding Virginia. 

nation law is prescribed as the procedure 
to be utilized in exercising one or more of 
the grants (Table 13). An analysis shows 
that the descriptions of the types of prop-
erty which may be condemned divide into 
5 categories. The most comprehensive pro-
vision in either the general condemnation 
law or highway code is found in 7 States 
and Alaska.'55  Typical of said provision is 
the Arizona statute which provides: 

Private property which may be taken in-
cludes: 

all real property belonging to any per-
son, including any and all water and water 
rights for the irrigation of any land con-
demned, belonging to or used in connection 
with the land for the irrigation thereof, with 
right of way for the water or water rights 
condemned through irrigating canals and 
ditches leading to the land condemned. 

lands belonging to the state, or to any 

155 Arizona: §12.1114 ; California: "Code of Civil Pro-
cedure', §1240; Idaho: §7403 Montana: §93.9904 ; Ne-
vada §37.030 ; North Dakota: 32-1504 ; Utah: §78.34-3 
Alaska: §57.7.5. 
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PLATE C 

The authority to relocate buildings in the path of expressways will help reduce the cost of such facilities as the Harbor and Pasadena Freeways in California and 
will facilitate the timely completion of such projects, 
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PLATE H 

Interchange linking the Congress Street Expressway with \Vacker Drive in Chirago. 111. A new dimension is involved in the amount and character of land required 
for urban expressways such as this one. 
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Table 13. General Condemnation Law, Description of Property Which May Be Acquired 

Do' 

0. 

fi 'i

101t

fi 
. 

e 
- 

.8 
0 0 

0 . .03 

OE- 

Ariz. Fbi. md. Ky. Mo. Cob. La. Wis. 
Calif. Md. Mass. N. C. N. J. 
Idaho Miss. N. Y. Tenn. Va. 
Mont. N. M. OkIa. Tex. 
Nev. S. D. P. R. 
N.D. W.Va. 
Utah 
Alaska 

8 6 5 4 3 1 

county, city, town or village, not appropriated 
to some public use. 

property appropriated to public use. 
franchise§ for toll roads, toll bridges, 

and ferries, and all other franchises, but such 
franchises shall not be taken unless for free 
highways, railroads or other more necessary 
public uses. 

 
all classes of private property not enu-

merated, including property for use in water 
or water rights, taken for public use when the 
taking is authorized by law. 

These provisions are patterned after the 
California statute thus explaining the fact 
that the seven other jurisdictions are lo-
cated in the west or northwest. All types 
of public and private property are included 
within the ambit of this statute. Next in 
order of frequency are those State laws 
which authorize the acquisition of "private. 
property," 156 and those statutes which di-
rect that !'real estate/land, interests or 
easements therein" may be acquired by 
condemnation." 

Four States permit the condemnation of 
"land",158  while, three allow the acquisition 

° Florida: §73.01; Maryla,,d : Art. 33A-1 ; Mississippi: 
§274.9 New Mexico: §22-9.16; South Dakota: §37.4001 
West Virginia: §5161. 

" 1,,dia,,a : §3.1701 Massach,,setts: Oh. 79.1 : New York: 
"Oondemnatio,, Law," §2 ; Oklaho,,,a: Tit. 66-51 (railroad 
condemnation law) ; P,,erto Rico: Tit. 32, §2905. 

Kentucky: §1416.100 110 ; North Caroli,,a: §40-11 
Tennessee: §23.1401 ; Texas: Art. 3264. 

of "land or other property." ins Colorado 
permits the condemnation of both public 160  
and private property.16' The Louisiana 
statute, defines property to mean "immov-
able property including servitudés," 162 

whereas the Wisconsin law defines' the term 
to include "estates in land, fixtures and 
personal property directly connected with 
lands." 163 The Nebraska statute contains 
an interesting definition of property which 
provides: 

"Property" means any such interest in real or 
personal property as the condemnor is em-
powered by law to acquire for public use.)64  

In reality this section incorporates any and 
all definitions of property found in the legis-
lation delegating to the several local oliti-
cal entities the power of eminent domain. 

Note should be made of the provisions in 
the limited access statutes of 16 States.165  

150 Misso,,ri : §523.010 ; New Jersey: §20:1-1 ; Virginia: 
§25-s. 

160 55o.3. 
50'  

'°'Title 19, §1. 
'°'Oli. 32.01(2). 
'°" Oh. 76-701(3). 
165 Alabama: Laws of 1956, 91.13. 148, §5 ; Arka,,sas: 

§76-2205 ; Florida: §338.05 Georgia: §95-1704a ; Indiana: 
§36-3105 ; lows: §306A.5 ; Kentucky: §177.250; Louisia,,a: 
Tit. 48, §303 ; Michigan: §9.1094(4) ; Mississippi: Laws of 
1956, S.D. 1819, §5 ; North Dakota: §24.0132 ; Oregon: 
§374.075 incorporating sec. 374.040 ; South Dakota: Laws 'of 
1953, Oh. 155, §5 ; Ten,,essee: §54-2004 ; Utah: §27-9.4 
Washington: §47.52.050: 
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These laws permit the condemnor to ac-
quire marginal land. The effect of these 
laws is to broaden the scope of the type of 
property which may be acquired through 
the exercise of the power of eminent do-
main. 

Legal Interest Acquired 

Nothing would be gained by belaboring 
the point but it is well to note that the dis-
cussion of the type of legal interest the 
State may acquire is equally relevant to 
cities, towns and villages (Table 14). There 
is ample authority for the proposition that 
unless the statute specifically gives the right 
to acquire a fee simple title or such right is 
necessarily implied the condemnor is 
limited to a determinable fee or ease-
ment.'6° It therefore is of some importance 
to review the existing legislation on this 
point and determine whether any additional 
legislation is needed. 

Existing legislation specifying whether a 
fee simple absolute, an easement or deter-
minable fee may be taken can be divided 
into 4 groups: 

(1) Legislation delegating the power of eminent 
domain or establishing a procedure to effectuate 

106 City of Waukegan v. Sta,,czak, 6 III. 2d 504, 12 N.E.2d 
751. 

said grant specifies that the condemned property 
may be held in fee simple absolute."" 

The aforementioned legislation limits the 
condemnor to a determinable fee or easement for 
highway purposes.168  

In those jurisdictions which make use of 
their general condemnation law, said law permits 
the acquisition of a fee simple absolute.169  

In those jurisdictions which make use of 
their general condemnation law, said law limits 
the estate to be taken to an easement.170  

The limited access laws of 13 States 
which permit local governmental units to 
acquire property for said facilities specify 
that a fee simple absolute or any lesser 
estate may be taken.'71  In Iowa 17  the law 
specifies "All property rights acquired un-
der the provisions of this Act shall be in 

105  Arkansan: §19-2306(A) ; Florida: §167.65 	Indiana: 
§48-2107 Kentucky: §85.120(4), §94-720(1) ; Louisiana: 
Tit. 33, 11621, 841 ; Maryland: Art. 2313, §95 : Michigan: 
§8.42; New Jersey: §40:67-32: New York: "Village Law", 
§317; North Carolina: §160-200(1) ; Ohio: §719.16; Ten-
nessee: §6-1007 ; Washington: §8.12.210. 

158 Minnesota: §430.09; Missouri: §188.637,673; Ne-
braska: §15-701 ; Pennsylvania: Tit. 53, §137850, 46234, 
56917. 

100 Arizona: §12-1113(1) ; Florida: §73.12 ; Georgia: 
§36-603A ; Maryland: Art. 33A-14 ; Massachusetts: Cl,. 79-3 
North Carolina: §40-11 ; Virginia: §25.20 ; West Virginia: 
§5368; Wyoming: §3-6001; Puerto Rico: Tit. 32, §2905. 

170 California: 	"Code of Civil Procedure",§1239.2 
Idaho: §7-702(2) ; Indiana: §3-1714 ; Monta,,a: §93-0903 
(2) ; Nevada: §37.020(2) ; New 'Mexico: §22-9.21; North 
Dakota: §32-15031; Texas: Art. 3270; Utah: §78-34-2(2) 
Wisconsin: §32.14 ; Alaska: §57-7.4 (2). 

171 Arkansas: 	§76-2205 ; Florida: 	§338.05 	Georgia: 
§95.1704a; Kentucky: §177.250; Michigan: §9.1094(3) 
Mississippi: Laws of 1956, S.D. 1819, §5 ; Ohio: §5535.03; 
North Dakota: §24-0132; Tennessee: §54.2004; Utah: 
§27-9-4; Virginia: §15-7.1; Washington: §47.52.050 
Wyoming: §48-305. 

17 §306A.5 

Table 14. Legal Estate Which May be Taken by Cities, Towns and Villages 

Statute Granting 
Power or Establish- 

ing a Procedure 
Specifies That a Fee 

May Be Taken 

Statutes Granting 
Power or Estab- 

lishing a Procedure 
Limit Title to a De- 
terminable Fee or 

Easement 

General Condemna- 
tion Law Permits a 

Fee to Be Taken 

General Condemna- 
tion Law Limits Title 

to an Easement 

Limited Access 
Statutes Permit a Fee 

to Be Taken 

Ark. Minn. Ariz. ' Calif. Ark. 
Fla. Mo. Fla. Idaho Fla. 
md. Neb. Ga. md. Ga. 
Ky. Pa. Md. Mont. Iowa 
La. , Mass. Nev. Ky. 
Md. N. C. N. All Mjch. 
Mich. Va. N. D. Miss. 
N. J. W. Va. Texas N. D. 
N. Y. Wyo. Utah Ohio 
N. C. P. R. Wis. Tenn. 
Ohio Alaska Utah 
Tenn. Va. 
Wash. Wash 

Wyo. 

13 4 - 	10 11 14 
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fee simple." A fair interpretation of this 
section would be that only a fee simple 
may be acquired. 

Procedure 

In establishing a procedure to be followed 
when exercising the delegated power, the 
legislature has followed the same pattern 
found to exist in relation to the State and 
county (Table 15). That is to say, either 
there is created a procedure unique to the 
city, town or village; 173  the general con- 

Alabama: Tit. 37-507-510 (option to use Tit. 19-1 et 
seq.) ; Arizona: §9-602-615; Arkansas: §19-2308, incorpo- 
rating §35-901 	Colorado: §50-6-1 ; Connecticut: §2146 
Idaho: §50-1124, 1125 Illinois: Tit. 24, §84-12-33; In-
diana: §48-2001-2017 Kansas: §26-201 Ct seq. ; Kentucky: 
§94.680-720 (second class cities) ; Louisiana: Tit. 33-780-782 
(commission and city manager plan, public improvements), 
Tit. 33-841-845 (commission and city manager plan, expro-
priation) ; Maine: Ch. 06-34 (incorporating Ch. 89-42) 
Michigan: §5.1429-1464 (Village, option general condemna-
tion law), §5.1855-1883 (4th class city, option general con-
demnation law), §8.41 at seq. (city and village, generally) 
Minnesota: §430.01-15, §440.39 (first class city) §440.23-31 
(third class city), §163.13 (town) ; Missouri : 	74.503-543, 
§81.170, incorporating §88.010-070 (alternate form first class 
city) ; Nevada: §269.135 ; New Hampshire: §234.1-14. 
24-56; New Jersey: §40:56-9. 10, 20, 45-47, 54, 56, 57 
(municipalities, generally) ; §40 :56-58-64 (cityof first 
class) ; §40:178-6; New York: "Highway Law", §l73179, 
199-202, "Village Law", §306-321(LL) ; North Carolina: 
§160-206-221 ; Ohio: §719.01-21 ; Oregon: §223.005-175 
Pennsylvania: Tit. 53-1081-1101 (general municipal law) 
Tit. 53-16413-16421 (Philadelphia), Tit. 53-37802-37851 
(third class city), 46401-46453 (boroughs), 56901-56953 
(first class townships), 66001-66053 (second class townships) 
Rhode Island: Ch. 72, §35.49; South Carolina: §25-161-
171; Texas: Art. 1201-1208 (incorporating general condemn- 

demnation law is incorporated by refer-
ence; 174  or the general condemnation law 
includes a provision designating the pai-ties 
who may avail themselves of the procedure 
and/or the uses for which property may be 
condemned pursuant to said law.'75  In Mis-
sissippi the general condemnation law is to 
be followed when no other procedure is 
created.'76  Cities, towns and villages in 
Wisconsin are empowered to condemn prop-
erty, pursuant to the general condemnation 
law for any public purpose.177  

nation law) ; Vermont: §3739, §5020-5042, §5043-6053 (se-
lectmen refuse to act) - Virginia: §15.772 ; Washington: 
§8.12.030 ; Wisconsin: 	61.34(3) (village). 

174 Indiana: §48.2202; Iowa: §389.5; Kentucky: §84.160 
(g) ; §85.120(4), §87.090, §88.100, §93.100(2) ; Louisisna: 
Tit. 33-1329 ; Maryland: Art. 2313-95 ; Massachusetts: Ch. 
82, §84 ; Missouri: §88.930 ; Montana: §11-977 Nebraska: 
§114-367, 1207, 1239, 1248, §15.229, §701, §16-601, §17-
559, §18-601 ; New Jersey: §40 :56-57, §40 :178-6 ; New 
Mexico: §14-41-2; New York: "Village Law", §149; North 
Carolina: §160-205 ; Oklahoma: Tit. 11-171, 1271 (in-
corporated railroad procedure), Tit. 66-51-63; South Dakota: 
§45.2712 ; Tennessee: §6-1901(9), §23-1402 (part of all laws 
granting eminent domain) ; Texas: Art. 969b, Art. 1207 
Virginia: §15-667 (incorporates §33-59-67 which in turn 
incorporates Ch. 25) ; West Virginia: §1496, 510(7) ; Wis-
consin: §80.24 (town) incorporates §83.07(5) which in-
corporates Ch. 32 ; Wyoming: §129-303, 429(22). 

175  Arizona: §12-1111(6) ; California: "Code of Civil Pro-
cedure", §1238(3) ; Florida: §73.01 ; Georgia: §36-601A 
Idaho: §17-701, 720; Louisiana: Tit. 19:2(1); Montana: 
§93-9902(3) ; Nevada: §37.010(3) ; New Mexico: §22-9-15; 
North Dakota: §32-1502; Utah: §78-34.1(3) ; West Virginia: 
§5362(a) ; Alaska: §57-7-1(3) ; Puerto Rico: Tit. 32, 
§2903(a) - 

170 §2749. 
177 Ch. 32.02(1). 

Table 15. Designation of Procedure to Be Followed by Cities, Towns and Villages in Condemning Property 

Special Procedure 
General Condemnation 

Law Incorporated by 
Reference 

General Condem- 
nation Law Lists 

Parties Who 
May and Pur- 

poses for Which 
Land May Be 
Condemned 

General Condem- 
nation Law Fol- 
lowed When No 
Other Procedure 

Is Available 

General Condem- 
nation Law Used 
for All Public 

Purposes 

Ala. 	Nev. md. 	N. Y. Ariz. Miss. Wis. 
Ariz. 	N. H. Iowa 	N. C. Calif. 
Ark. 	N. J. Ky. 	Okla. Fla. 
Cob. 	N. Y. La. 	S. D. Ga. 
Conn. 	N. C. Md. 	Tenn. Idaho 
Idaho 	Ohio Mass. 	Tex. La. 
Ill. 	Ore. Mo. 	Va. Mont. 
md. 	Pa. Mont. 	W. Va. Nev. 
Kan. 	R. I. 	' Neb. 	Wis. N. M. 
K. 	S. C. N. J. 	Wyo. N. D. 
La. 	Tex. N. M. Utah 
Maine 	Vt. W. Va. 
Mich. 	Va. Alaska 
Minn. 	Wash. s P. R. 
Mo. 	Wis. 

30 21 14 



SPECIAL AUTHORITIES 

In a number of States special highway 
and bridge authorities have been estab-
lished which merit some comment (Table 
16). A review of the legislation pertaining 
to these governmental instrumentalities will 
round out the investigation of the various 
political entities actively engaged in high-
way construction. More important is the 
fact that a majority of the legislation, par-
ticularly in the area of turnpikes, bridges 
and tunnels, represents the latest expression 
of legislative intent in the highway field. 
Without assuming that the subsequent 
legislation represents perfection said laws 
may be employed as a standard to com-
pare legislation of not so recent vintage. 
Within a particular jurisdiction differences 
exist between the scope of authority dele-
gated by legislation enacted in the past and 
laws recently passed pertaining to limited 
access facilities, turnpikes and toll roads. 

Delegation of Authority 

There exists a marked similarity in the 
legislation of 17 States, creating and em-
powering turnpike authorities or commis-
sions tp condemn -property for turnpike 
projects.'78  A perusal of these statutes re- 

778 Alabama: Tit. 23-124(15J) ; Florida: §340.06(10,11) 
(Florida Turnpike Authority), §340.10 (Jacksonville Turn- 
pike Authority) ; Idaho 	§40-2605(K) Illinois: Oh. 121- 
314a32 ; indiana: §36.3208; Kansas: §68-2006; T.,ouisiasa: 
Tit. 48-1259 ; Michigan: 09.1095(7) ; New Jersey: §27: 
1213-7 (New Jersey Highway Authority), §27 :23-5(J) (New 

reals that the power of eminent domain is 
explicitly granted in broad terms. 

A spate of legislation is found establish-
ing bridge and tunnel authorities whose 
task it is to construct, maintain and operate 
these facilities. Special governmental au-
thorities exist in 13 States to accomplish the 
aforementioned purposes.'7° In 6 States 
special highway authorities are found whose 
objective is to construct a particular type 
of highway facility.180  These are neither 

Jersey Turnpike Authority) ; New York: "Public Authori-
ties", §358, 358A (New York Thruway Authority) ; North 
Carolina : §136.89.6 (Carolina-Virginia Turnpike Authority), 
§136-89.17 (North Carolina Turnpike Authority) ; Ohio: 
§5537.06 ; Oklahoma: Tit. 89, §655(i) ; Pennsylvania: Penn-
sylvania Turnpike and extensions thereto. Tit. 36-052F, 
052.8, 85311, 65411, 058.8, 660.8, 666.8, 007.8, 668.8, 669.8; 
Rhode Island: Laws of 195, Oh. 3390, §OA ; Texas: Art. 
6674v, §8; West Virginia: §1659(8). 

Excluded from this compilation are special acts found in 
Maine and Massachusetts and legislation authorizing the State 
Highway Commission to construct toll roads. See Kentucky: 
§177.420(2) ; Maryland: Art. 8913, §120F(B) ; New Ilamp-
shire: §256.1 (B), §257.1(B) ; Virginia §33.255.5. 

15 Alabama: Tit. 23-99; California: "Streets & High-
ways", §30403 ; Delaware: Tit. 17-306 ; Ceorgia: §95-2304 
(2, 7) (State Bridge Building Authority), §95-2404(3) 
(State Toll Bridge Authority) ; Montana: §32-1914 ; New 
Hampshire: §258.6(0) ; New Jersey: §27 :19-27 (County 
Bridge Commission), §32 :2-10 (Port of New York Authority), 
§32 :1-40, 52, 75, 98, 132 (Port of New York Authority), 
§32 :3-6 (Delaware River Joint Commission), §32 :8-4 (Dela-
ware River Joint Toll Bridge Commission), §32:11-4 (New 
Jersey-Pennsylvania Joint Commission) ; New York: "Public 
Authorities", §503(5,6) (Niagara Frontier Authority), §529 
(New York State Bridge Authority), §557a(2) (Trihorough 
Bridge Authority), §578(4) (Thousand Island Bridge Au-
thority), §703(4) (Ogdensburg Bridge Authority) ; "Uncon-
solidated Laws", Oh. 171, §15 (Port of New York Authority) 
Ohio: §5593.09; Oklahoma: Tit. 69, §190; Oregon: 
§385.070; Pennsylvania: Tit. 36, §3213 (Delaware River 
Joint Commission, Pennsylvania-New York), Tit. 36, §3568 
(Del. River Tunnel Board), Tit. 36-3645 (Penn Tunnel 
Comm.), Tit. 36, §3401, 3425 (Del. River Joint Toll Bridge 
Comm.) ; Washington: §47.56.090, 110 (Wash. Toll Bridge 
Authority), §47.60.020 (Puget Sound Ferry and Toll Bridge 
System). 

SO Alabama: Tit. 23-124(0K) (Alabama Highway Au- 

Table 16. Instrumentalities Authorized to Condemn Property and Title Taken Therein 

Legal Interest That May 
Be Acquired 

Turnpike Authority Bridge and Tunnel 
Authority 

Special 
Highway 

Improvement  
and Road 

Authority Districts Fee Easement 

Ala. 	N. Y. Ala, 	N. Y. Ala. Ark. Ala. Kan. 
Fla. 	N. C. Calif. 	Ohio Ga. Calif. Calif. 
Idaho 	Ohio Del. 	Okla. Ill. Idaho Fla. 
Ill. 	OkIa. Ga. 	Ore. N. J. Miss. Ga. 
lad. 	Pa, Mont. 	Pa. N. Y. Tenn. Idaho 
Kan. 	R. I. N. H. 	Wash. Pa. Ill. 
La. 	Tex. N. J. N. J. 
Mich. 	W. Va. N. Y. 
N. J Ohio 

R.I. 

17 13 6 5 10 1 
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turnpikes nor bridges and tunnels. In New 
Jersey, New York and Pennsylvania scenic 
parkways are to be constructed by said 
authorities, while in Georgia rural roads 
are under the jurisdiction of the "Rural 
Roads Authority." Two entities, a High-
way Authority and a Public Corporation 
exist in Alabama with the objective to 
enable the State to circumvent debt limita-
tions which restrict the ability to construct 
needed facilities. 

Circumstances may require the close co-
operation of two or more counties or other 
local subdivisions in the construction of 
highways. In sparsely populated areas resi-
dents of a particular area may desire a road 
in their vicinity. To meet these needs and 
others, several State statutes authorize the 
establishment of improvement districts and 
grant to said districts the power of eminent 
domain.'8' In a sense these districts may 
be said to be the precursor of such inter-
governmental bodies as the Port of New 
York Authority and the various interstate 
bridge authorities. 

thority), Tit. 23-115 (Public Corporation for Construction 
of Roads and Bridges) ; Georgia: 05.2605(B) (State Rural 
Roads Authority) ; Illinois: Ch. 121-320(j) (County Highway 
Authority, county with population over 300,000) New Jer-
sey: §32 :16-5 (Palisades Interstate Parkway Commission) 
New York: "Public Authorities", §15813(1) (Jones Beach 
Parkway Authority) ; Pennsylvania: Tit. 36-655.7 (Penn-
sylvania Parkway Commission), Tit. 36-3614 (State High-
way and Bridge Authority). 

's'- Arkansas: §20-309 (Improvement Districts), §20-1223 
(Rural Road and Street Improvement Districts), §76-1421 
(Highway Right of Way Districts), §76-2019 (Interstate 
Bridge Districts) ; California: "Streets and Highways", 
§25050 (Road Improvement Districts), §27165, 27166 (Bridge 
and Highway Districts) ; Idaho: §40-1608, 1611 (Highway 
Districts) Mississippi: §8447.35 (Interstate Bridge Dis-
tricts) Tennessee: §54-1333. 

Property Which May Be Acquired 

The most interesting aspect of the legis-
lation creating the aforementioned special 
authorities is the description of what may 
be acquired by condemnation (Table 17). 
The most common description of property 
which may be condemned is "land, other 
property, public property, franchises, ease-
ments, buildings, interest in land and land 
devoted to public use." 182 With language 
of this or similar import there is little op-
portunity for controversy to arise as to the 
scope of a condemnor's power. A compari-
son of this language and that found in the 
highway codes of some States emphasizes 
the need for a reevaluation of existing legis-
lation. The remaining statutory descrip-
tions of the property which may be con-
demned fall within 5 categories: (1) Real 
estate,183  (2) real, personal and mixed prop-
erty or rights therein,'84  (3) right-of-way,'55  

IS2 Alabama: Tit. 23-124 California: "Streets and High-
ways", §125050, 27165, 27166, 30403 ; Delaware: Tit. 17, 
§306; Florida: §340.06(11), §349.10; Georgia: §95-2704 
(3) ; Idaho: §40-2605(R) ; Illinois: Ch. 121, §314a32 
Indiana: §36-3208; Kansas: §68-2006; Michigan: §9.1095 
(7) ; New Jersey: §27 :12B-5(L), §27 :19-27 - §27:23-5(J). 
§132  :1-4254, 78, 101, 135, §32 :3-6, §32 :8-4, 32 :11-4 ; New 
York: "Public Authorities", §503(5,6), §529, §578(4), 
§703(4), "Unconsolidated Laws", Ch. 171, §5; North Caro-
lina: sec. 136.89.6.17; Ohio: §5537.06, §5593.09; Okla-
homa: Tit. 69-657 ; Oregon: §385.070 ; Pennsylvania: Tit. 
36-652F, 652.8, 653.11, 654.11, 655.7, 658.8, 660.8, 666.8, 
667.8, 668.8, 669.8, 3425, 3565, 3614; Rhode Island: 
Laws of 1954, Ch. 3390, §6 ; Texas: Art. 6674v, § 8 ; Wash-
ington: §47.56.110; West Virginia: §1659(8). 

Arkansas: §76.2019 ; Idaho: §40-1611 ; Mississippi: 
§8447-35 ; New Jersey: §32 :16-5 ; New York: "Public Au-
thorities", §15813. §358, §358A, §557a; Oklahoma: Tit. 69, 
§190; Tennessee: §54-1351. 

'' Alabama: Tit. 23-115, 124(6E) ; Georgia: §95.2304 
(2), §2605(B) ; Illinois: Ch. 121, §320(J); Louisiana: Tit. 
48, §1259(2) ; New Hampshire: §258:6(6) ; Washington: 
§ 47.80.020. 

IB5  Arkansas: §20-1223 (Incorporating §35-201), §76-1421 
Montana: §32.1914. 

Table 17. Property Which May Be Taken by Special Authorities 

Land, Other Property, Public Real, Personal 
Property, Franchises, Ease- Real and Mixed Private 

ments, Buildings, Land Estate Property or Right-of-Way Property Bridges 
Devoted to a Public Use, Rights Therein 

Interests in Land 

Ala. 	md. 	Okia. Ark. Ala. Ark. Ark. Pa. 
Calif. 	Kan. 	Ore. Idaho Ga. Mont. 
Del. 	Mich. 	Pa. Miss. Ill. 
Fla. 	N. J. 	R. I. N. J. La. 
Ga. 	N.Y. 	Tex. N.Y. N.H. 
Idaho 	N. C. 	Wash. OkIa. Wash. 
Ill. 	Ohio 	W. Va. Tenn. 

21 7 6 2 1 
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(4) private property,186  and (5) bridges.'5  
In a subsequent section it will be shown 

that the majority of these authorities are 
directed to follow the procedure set forth 
in the general condemnation law. In those 
jurisdictions which follow this pattern the 
description of the type of property which 
may be condemned is made applicable to 
these authorities. 

Legal Interest Acquired 

In the 11 States wherein the statutes 
specify the type of legal estate which may 
be taken, 10 provide for a fee simple abso-
lute (Table 16) 188 Kansas alone limits, in 
the enabling legislation, the estate to an 
easement.151  

Procedure 

The procedure to be adhered to in exer-
cising the delegated power of eminent do-
main is provided for in four ways (Table 
18). By far the most frequent approach 
is specifically to incorporate the general 
condemnation law or to allude to it by pro- 

'°° Arkansas: §20-309. 
15' Pennsylvania: Tit. 36, §3213. 
"5 Alabama: Tit. 23, §124(15J) ; California: 'Streets & 

Highways", §30403; Florida: §340.06(11), §349.10; Georgia: 
sec. 36-603A ; Idaho: §40-2605(K) ; Illinois: Oh. 121, 
§314a32 ; New Jersey: §27:23-5(J), §32 :1-40, 52, 98, 132, 
§32 :3-6, §32 :8-4, §32:16-5; New York: "Unconsolidated 
Laws", Ch. 171, §15, "Public Authorities", §1358a, 557a 
Ohio: §5537.06(K) ; Rhode Island: Laws of 1954, Cli. 3390, 
§6(B). 

'5' §68-2006 (incorporating §68-413). 

viding that the laws applicable to eminent 
domain proceedings are to apply.190  An-
other group of States establishes a procedure 
distinct from other procedural laws for these 
authorities.16' Still a third group makes 
applicable to these entities, usually turn-
pike authorities, the procedure followed by 
the State highway department.b52 This 
procedure may either be the general con-
demnation law or a method unique to the 
department. Two States, Arkansas '°' and 
Oklahoma,'°4  direct that the laws governing 
condemnation by railroads shall be followed 
by designated improvement districts. Fi-
nally the laws of the remaining jurisdic-
tions are silent as to the procedure to be 
followed. It is assumed that in such situa-
tions the general condemnation law is con-
trolling.. 

110  Alabama: Tit. 23, §124(15J) ; California: "Streets 
and Highways Code", §30403; Florida: §340.10, 349.10; 
Georgia: §95.2404(3) ; Idaho: §40.1611, 2605(K) ' Illinois: 
Oh. 121, §320(J), Ch. 121, §314a32 ; Mississippi: 18447.35 
Montana: §32-1914 ; New Hampshire: §258 :6, 7 ; New Jer-
sey: §27 :12B-7, §27 :19-27, §27:23-5(J), §32 :2-10, §32 :3-6, 
§32 :8-4, §32 :11-4, §32:16-5 ; New York: "Public Authori-
ties", §557a, 578(4), 703(4), "Unconsolidated Laws", Oh. 
171, §5; North Carolina: §136-89.6, 89.17; Texas: Art. 
6674v, §8; West Virginia: §1659(8). 

'°' Arkansas: §20-309, §76-2019; New York: "Uncon-
solidated Laws", Oh. 161, §1 (optional method) ; Ohio: 
§5537.06, §5593.09; Oklahoma: Title 69, §658; Pennsyl-
vania: Title 36, §i652F, 652.9, 65311, 654.11, 655.7, 658.9, 
660.9, 666.9, 667.9, 668.9, 689.9, 32133223, 3426, 3565 
Rhode Island: Laws of 1954, Oh. 3390, §6 ; Tennessee: 
§ 54-1333-1351. 

192 Indiana: §36-3208 ; Kansas: §68.2006 ; Louisiana: §48: 
1259(1); Michigan: §9.1095(7); New York: "Public Au-
thorities", §358, 529 ; Oregon: §385.070; Pennsylvania: 
Tit. 36, §3614; Washington: §47.56.090, 47.60.020. 

103 §20-1223, §78-1421. 
104 Title 69, §190. 

Table 18. Designation of Procedure to Follow by Special Authorities in Condemning Property 

General Condemnation Law 
Incorporated by Reference 

Special 
Procedure 

Incorporate State High- 
way Procedure 

Railroad Condemnation 
Procedure Made 

Applicable 

Ala. 	Mont. Ark. 	Pa. md. 	N. Y. Ark. 
Calif. 	N. H. N. Y. 	R. I. Ken. 	Ore. Okla. 
Fla. 	N. J. Ohio 	Tenn. La. 	Pa. 
Ga. 	N. Y. Okia. Mich. 	Wash. 
Idaho 	N. C. 
Ill. 	Tex. 
Miss. 	W. Va. 

14 7 8 2 



APPENDIX A 

SUMMARY OF LAW, BY STATES 

ALABAMA 	 ARIZONA 

Delegation of Authority 

State Highway Department. Condemn 
property for highways or highway purpbses. 

Counties. Public roads, bridges, ferries 
and for State highway department. 

Cities, Towns and Villages. Lay out, 
open, extend, widen, and improve streets 
and alleys. 

Special Authorities. Turnpike authority, 
bridge and tunnel authority, highway au-
thority, public corporation for construction 
of roads and bridges. 

Property Which May Be Acquired 

State Highway Department. Property, 
right-of-way and road building material, 
rights of access, air, light, view and mar-
ginal land for controlled access highways. 

Counties. Right-of-way, road building 
material; private and public property and 
rights of access, air, light, view and mar-
ginal land for controlled access highways. 

Cities, Towns and Villages. Private prop-
erty; public and private property and rights 
of access, air, light, view and marginal land 
for controlled access highways. 

Special Authorities. Land, other prop-
erty, public property, franchises, easements, 
buildings, interest in land and land devoted 
to public use. 

Legal Interest Acquired 

With the exception of the Alabama Turn-
pike Authority, which may acquire a fee 
simple title, all condemnors are limited to 
an easement. 

Procedure 

The general condemnation law is appli-
cable to all condemnors. An optional pro-
cedure is established for cities. 

Delegation of Authority 

State Highway Department. Condemn 
property for construction, repair, mainte-
nance, relocation, widening of State high-
ways; statute enumerates purposes for 
which department may condemn property; 
general condemnation law lists uses and 
governmental units which may condemn 
property for such uses. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving public 
roads, bridges and ferries in county; general 
condemnation law lists county roads and 
highways as use for which property may be 
condemned. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
improve and straighten public alleys and 
streets; general condemnation law lists 
streets and alleys as a use for which prop-
erty may be condemned. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty, road building material. 

Counties. Public and private property 
and road building material. 

Cities, Towns and Villages. Property. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Fee simple; 

the Arizona Supreme Court has interpreted 
sec. 12-1113(1) as permitting the condem-
nation of a fee title. 

Pro cedurë 

State Highway Department. General con-
demnation law. 

Counties. General condemnation law. 
Cities. Special procedure and general 

31 
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condemnation law; the Supreme Court in a 
1957 decision held that the procedure for 
laying out, etc., public roads was unconsti-
tutional to the extent that it purported to 
empower the County Board of Supervisors 
to assess compensation. 

ARKANSAS 

Delegation of Authority 

State Highway Department. Statute enu-
merates purposes for which department 
may condemn property. 

Counties. Condemn property for estab-
lishing, laying out, opening, altering, widen-
ing and improving public roads, bridges and 
ferries in county; county can condemn 
property for the State. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
improve and straighten public alleys and 
streets. 

Special Authority. Improvement and 
road districts. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty and interests therein; rights of access, 
air, light, view and marginal land for con-
trolled access facilities. 

Counties. Right-of-way and property; 
public and private property, rights of ac-
cess, air, light, views and marginal land for 
controlled facilities. 

Cities, Towns and Villages. Right-of-
way; public and private property and 
rights of access, air, light, view and mar-
ginal land. 

Special Authorities. Real estate; right-of-
way; private property. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent; fee simple for controlled 

access facilities. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Silent. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. Procedure to establish, lay out, 
etc., roads. 

Cities, Towns and Villages. Special pro-
cedure. 

Spcial Authority. Special procedure and 
railroad procedure. 

CALIFORNIA 

Delegation of Authority 

State Highway Department. Condemn 
property for highways or highway pur-
poses; statute contains an enumeration of 
highway purposes; general condemnation 
law lists public uses for which property 
may be condemned. 

Counties. Condemn property for estab-
lishing, laying out, opening, altering, chang-
ing, widening and improving public roads, 
bridges and ferries in county; condemn 
property for county roads and for the State; 
general condemnation law lists county 
roads and highways as use for which prop-
erty may be condemned. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, straighten 
and improve public alleys and streets; con-
demn property for roads, streets or munici-
pal purposes; general condemnation law 
lists roads, streets and alleys as a use for 
which property may be condemned. 

Special Authority. Bridge and tunnel 
authority; improvement and road districts. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty and interests therein, road building 
material and sites where located, rights of 
access, marginal land. 

Counties. Real property or interests 
therein, road building material; rights of. 
access. 

Cities, Towns and Villages. Property; 
rights of access, air, light and view. 

Special Authority. Land, other property, 
public property, franchises, easements, in-
terests in lands, land devoted to a public 
use and buildings. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
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Cities, Towns and Villages. Easement. 	Cities, Towns and Villages. Special pro- 
Special Authority. Fee simple. 	 cedure. 

Procedure 

State Highway Department. General con-
demnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law. 
Special Authority. General condemnation 

law. 

COLORADO 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of state high-
ways; general condemnation law lists pub-
lic uses and governmental units which may 
condemn property for such uses. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving 'public 
roads, bridges and ferries in county; county 
can condemn property for the State. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
improve and straighten public alleys and 
streets; general condemnation law lists 
road, streets and alleys as use for which 
property may be condemned. 

Property Which May Be Acquired 

State Highway Department. Land and/or 
property, rights of access, marginal land. 

Counties. Land; rights of access and 
marginal land for controlled access facili-
ties. 

Cities, Towns and Villages. Private prop-
erty. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Silent. 

Procedure 

CONNECTICUT 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation,, 

elo-
cation maintenance, widening of State 
highways. 

Counties. Nothing. 
Cities, Towns and Villages. Condemn. 

property to, lay out, open, extend, widen, 
straighten and improve, public alleys and 
streets. 

Property Which May Be Acquired 

State Highway Department. Land and/or 
property, rights of access. 

Counties. Nothing. 
Cities, Towns and Villages. Land or real 

estate. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Nothing. 
Cities, Towns and Villages. Silent. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. Nothing. 
Cities, Towns and Villages. Special pro-

cedure. 

DELAWARE 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of State 
highways. 

Counties. Nothing. 
Cities, Towns and Villages. Nothing. 
Special Authority. Bridge authority. 

Property Which May Be Acquired 

State Highway Department. General 	State Highway Department. Land, ease- 
condemnation law. 	 ments, rights, franchises and property; road 

Counties. General condemnation law, 	building material; rights of access, air, 
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light, view and marginal land for controlled 
access facilities. 

Counties. Nothing. 
Cities, Towns and Villages. Nothing 
Special Authority. Land, other property, 

public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Silent; fee 
simple for controlled access facilities. 

Counties. Nothing. 
Cities, Towns and Villages. Nothing. 
Special Authority. Silent. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. Nothing. 
Cities, Towns and Villages. Nothing. 
Special Authority. Silent. 

FLORIDA 

Delegation of Authority 

State Highway Department. Construc-
tion, repair, relocation, thaintenance, widen-
ing of State highways. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving of public 
roads, bridges and ferries in county; county 
can condemn property for the State. 

Cities,. Towns and Villages. Condemn 
l)roperty for roads, streets or municipal 
purposes. 

Special Authority. Turnpike authority. 

Property Which May Be Acquired 

State Highway Department. Land and/or 
property, road building material; rights of 
access, air, light, view and marginal land 
for controlled access facilities. 

Counties. Right-of-way, land, and road 
building material; public and private prop-
erty; rights of access, air, light, view and 
marginal land for controlled access facili-
ties. 

Cities, Towns and Villages. Property; 
public and private property and rights of  

access, air, light, view and marginal land 
for controlled access facilities. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Fee simple. 

Procedure 

State Highway Department. General con-
demnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

clemnation law. 
Special Authority. General condemnation 

law. 

GEORGIA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of State 
highways; general condemnation law lists 
governmental units which may condemn 
property. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving public 
roads, bridges and ferries in county; general 
condemnation law lists county roads as use 
for which property may be condemned. 

Cities, Towns and Villages. No material. 
Special Authority. Bridge and tunnel 

authority; special highway authority. 

Property Which May Be Acquired 

State Highway Department. Right-of-
way, road building material; rights of ac-
cess, air, light, view and marginal land for 
controlled access facilities. 

Counties. Right-of-way, land and road 
building material; public and private prop-
erty; rights of access, air, light, view and 
marginal land for controlled access facili-
ties. 
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Cities, Towns and Villages. Public and 
private property and rights of access, air, 
light, view and marginal land for controlled 
access facilities. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land; real, personal and mixed 
property or rights therein. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Fee simple. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law. 
Special Authority. General condemna-

tion law. 

IDAHO 

Delegation of Authority 

State Highway Department. Condemn 
property for highways or highway purposes; 
general condemnation law lists uses for 
which property may be condemned. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving public 
roads, bridges and ferries in the county; 
general condemnation law lists county roads 
and highways as use for which property 
may be condemned. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
improve and straighten public alleys and 
streets; general condemnation law lists 
roads, streets and alleys as a use for which 
property may be condemned. 

Special Authority. Turnpike authority; 
improvement and road districts. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty, road building material; rights of ac-
cess. 

Counties. Right-of-way, land, road build-
ing material; private property and rights of 
access for controlled access facilities. 

Cities, Towns and Villages. See general 
condemnation law for list of property. 

Special Authority. Land,, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land; real estate. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Easement. 
Special Authority. Fee simple. 

Procedure 

State Highway Department. General con-
demnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. Special pro-

cedure. 
Special Authority. General condemnation 

law. 

ILLINOIS 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance, widening of State 
highways. 

Counties. Condemn property for the 
establishing, laying out, altering, changing, 
widening, and improving public roads, 
bridges and ferries in the county; condemn 
property for county roads; county can con-
demn property for the State. 

Cities, Towns and Villages. Condemn 
property for roads, streets or municipal 
purposes. 

Special Authority. Turnpike authority; 
special highway authority. 

Property Which May Be Acquired 

State Highway Department. Land, ease-
ments, rights, franchises and property; mar-
ginal lands; road building material; rights 
of access, air, light and view. 

Counties. Right-of-way, land, rights or 
other property, private property, road 
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building material; public and private prop-
erty and rights of access, air, light and view. 

Cities, Towns and Villages. Property; 
public and private property and rights of 
access, air, light and view. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land; real, personal and mixed 
property or rights therein. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Silent. 
Special Authority. Fee simple. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. Special pro-

cedure. 
Special Authority. General condemna-

tion law. 

INDIANA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance, widening of State 
highways. 

Counties. Condemn property for the 
establishing, laying out, altering, changing, 
widening, and improving of public roads, 
bridges and ferries in the county. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve, public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Turnpike authority. 

Property Which May Be Acquired 

State Highway Department. Land, ease-
ments, rights, franchises and property; 
marginal land; rights of access, air, light 
and view. 

Counties. Land, road building materials; 
public and private property, rights of ac- 

cess, air, light, view and marginal land for 
controlled access facilities. 

Cities, Towns and Villages. Property; 
public and private property and rights of 
access, air, light, view and marginal land 
for controlled access facilities. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Fe€ simple. 
Counties. Easement. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Silent. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. Special pro- 

cedure and general condemnation law. 
Special Authority. General condemnation 

law. 

IOWA 

Delegation of Authority 

State Highway Department. Condemn 
property for highways or highway pur-
poses; general condemnation law lists gov-
ernmental units which may condemn prop-
erty. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving of public 
roads, bridges and ferries in county; general 
condemnation law lists county roads and 
highways as use for which property may be 
condemned. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
improve and straighten public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Property Which May Be Acquired 

State Highway Department. Right-of-
way; road building material; rights of ac-
cess, air, light, view and marginal land for 
controlled access facilities. 
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Counties. Right-of-way, road building 
material; public and private property; 
rights of access, air, light, view and mar-
ginal land for controlled access facilities. 

Cities, Towns and Villages. Land or real 
estate; public and private property and 
rights of access, air, light, view and mar-
ginal land for controlled access facilities. 

Legal Interest Acquired 

State Highway Dàpart?nent. Silent; fee 
simple for controlled access facilities. 

Counties. Silent; fee simple for controlled 
access facilities. 

Cities, Towns and Villages. Fee simple 
for controlled access facilities. 

Procedure 

State Highway Department. General con-
demnation law. 

Counties. Special procedure and general 
condemnation law. 

Cities, Towns and Villages. General con-
demnation law. 

KANSAS 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of State 
highway. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving public 
roads, bridges and ferries in county. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets. 

Special Authority. Turnpike authority. 

Property Which May Be Acquired 

State Highway Department. Land, ease-
ments, rights, franchises and property; road 
building material; rights of access, air, 
light and view. 

Counties. Right-of-way, land, road build-
ing material; public and private property, 
rights of access, air, light and view. 

Cities, Towns and Villages. Private prop- 

erty; public and private property and 
rights of access, air, light and view. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Inte?est Acquired 

State Highway Department. Easement. 
Counties. Silent. 
Cities, Towns and Villages. Silent. 
Special Authority. Easement. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. Special procedure. 
Cities, Towns and Villages. Special pro-

cedure. 
Special Authority. General condemnation 

law. 

KENTUCKY 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance, widening of State 
highways. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
widening, changing and improving public 
roads, bridges and ferries in the county. 

Cities, Towns and Villages. Condemn 
property for roads, streets or municipal 
purposes. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access, air, light, view and marginal 
land for controlled access facilities. 

Counties. Right-of-way, land, road build-
ing material; public and private property, 
rights of access, air, light, view and mar-
ginal land for controlled access facilities. 

Cities, Towns and Villages. Right-of-
way; public or private property and rights 
of access, air, light, view and marginal land 
for controlled access facilities. 
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Legal Interest Acquired 	 Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent; fee simple for controlled 

access facilities. 
Cities, Towns and Villages. Fee simple. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law and, special procedure. 

LOUISIANA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of State 
highways; general condemnation law lists 
governmental units which may condemn 
property. 

Parishes. Condemn property for the 
establishing, laying out, altering, changing, 
widening, and improving public roads, 
bridges and ferries in the county; general 
condemnation law authorizes parish to con-
demn property for public purposes. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend; widen, 
improve and straighten public alleys and 
streets; condemn property for roads, streets 
or municipal purposes; general condemna-
tion law lists roads, streets and alleys as 
use for which property may be condemned. 

Special Authority. Turnpike authority. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access, air, light, view and marginal land 
for controlled access higiI'ways. 

Parishes. Right-of-way; public and pri-
vate property, rights of access, air, light, 
view and marginal land for controlled ac-
cess facilities. 

Cities, Towns and Villages. Property; 
public and private property and rights of 
access, air, light, view and marginal land 
for controlled access facilities. 

Special Authority. Real, personal and 
mixed property or rights therein. 

State Highway Department. Fee simple. 
Parishes. Silent. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Silent. 

Procedure 

State Highway Department. General 
condemnation law. 

Parishes. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law. 
Special Authority. General condemna-

tion law. 

MAINE 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance and widening of State 
highways. 

Counties. Condemn property for the 
cstablishing, laying out, opening, altering, 
changing, widening and improving public 
roads, bridges and ferries in the county. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, straighten, 
widen and improve public alleys and streets. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access. 

Counties. Right-of-way. 
Cities, Towns and Villages. Property. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent. 
Cities, Towns and Villages. Silent. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. Special procedure for highways. 
Cities, Towns and Villages. Special pro-

cedure for highways. 
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MARYLAND 

Delegation of Authority 

State Highway Department. Condemn 
property for highways and highway pur-
poses. 

Counties. Named counties for public pur-
poses; all counties can open, etc., public 
roads. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty and interests therein; road building 
material; marginal land; rights of access. 

Counties. Real property for named coun-
ties; silent on others. 

Cities, Towns and Villages. See general 
condemnation law for description (private 
property). 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent. 
Cities, Towns and Villages. Fee simple. 

Procedure 

State Highway Department. General 
condemnation law and special procedure for 
highways. 

Counties. Laying out, opening, etc., pub-
lic roads. A recent case held that art. 23, 
§308 et seq. is not available to counties for 
the purpose of condemning property for 
county roads. 

Cities, Towns and Villages. General con-
demnation law. 

MASSACHUSETTS 

Delegation of Authority 

State. Highway Department. Condemn 
property for the construction, repair, main-
tenance, and widening of State highways. 

Counties. Condemn property for the 
establishing, laying out, opening, changing, 
altering, widening and improving public 
roads, bridges and ferries in the county. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; mar-
ginal land; rights of access. 

Counties. Land, road building material. 
Cities, Towns and Villages. Land or 

real estate. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Fee simple. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law. 

MICHIGAN 

Delegation of Authority 

State Highway Department. Statute enu-
merates highway purposes for which prop-
erty may be condemned; general condem-
nation law lists governmental units which 
may condemn property. 

Counties. Condemn property for the 
establishing, laying out, opening, changing, 
altering, widening and improving of public 
roads, bridges and ferries in the county; 
county can acquire property for the State; 
general condemnation law authorizes 
county to condemn property for public 
purposes. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Turnpike authority. 

Property Which May Be Acquired 

State Highway Department. Right-of-
way; road building material; marginal 
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land; rights of access, air, light and view. 
Counties. Private property and road 

building material; private property and 
rights of access, air, light, view and mar-
ginal land for controlled access facilities. 

Cities, Towns and Villages. Private prop-
erty; public and private property and rights 
of access, air, light, view and marginal land 
for controlled access facilities. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Silent. 

Counties. Right-of-way and road build-
ing materials. 

Cities, Towns and Villages. Land and 
property. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Easement. 
Cities, Towns and Villages. Easement or 

determinable I cc. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. Special procedure and general 
condemnation law. 

Cities, Towns and Villages. Special pro-
cedure. 

Mississir 
Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. Special procedure for high-
ways. 

Cities, Towns and Villages. Special pro-
cedure for highways. 

Special Authority. Special procedure for 
highways. 

MiNNESOTA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of State 
highways. 

Counties. Condemn property for the 
establishing, laying out, altering, changing, 
opening, widening and improving public 
roads, bridges and ferries in the county. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal Iurposes. 

Property Which May Be Acquired 

State Highway Department. Right-of-
way and road building materials. 

DelegatiQn of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of State 
highways. 

Counties. Condemn property for the 
establishing, laying out, opening, widening, 
changing, altering and improving public 
roads, bridges and ferries in the county; 
county can acquire property for the State. 

Cities, Towns and Villages. Condemn 
property for roads, streets or municipal 
purposes. 

Special Authority. Improvement and 
road districts. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access, air, light, view and marginal 
land for controlled access facilities. 

Counties. Land; public and private prop-
erty, rights of access, air, light, view and 
marginal land for controlled access facili-
ties. 

Cities, Towns and Villages. Land; public 
and private property and rights of access, 
air, light, view and marginal land for con-
trolled access facilities. 

Special Authority. Real estate. 
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Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent; fee simple for con-

trolled access facilities. 
Cities, Towns and Villages. Silent. 
Special Authority. Silent. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General 

condemnation law. 
Special Authority. General condemnation 

law. 

MISSOURI 

Delegation of Authority 

State Highway Department. Statute enu-
merates highway purposes for which Prop-
erty may be condemned. 

Counties. Condemn property for county 
roads.. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
improve and straighten public' alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Property Which May Be Acquired 

State Highway Department. Right-of-
way; road building material; marginal 
land; rights of access. 

Counties. Right-of-way, land and road 
building material. 

Cities, Towns and Villages. Property. 

Legal Interest Acquired 

State Highway Department. Silent. 
Counties. Fee simple. 
Cities, Towns and Villages. Easement or 

determinable fee. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. Special procedure and general 
condemnation law. 

Cities, Towns and Villages. Special pro-
cedure and general condemnation law. 

MONTANA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of State 
highways; general condemnation law lists 
uses for which property may be condemned. 

Counties. Condemn property for county 
roads; general condemnation law lists 
county roads and highways as use for which 
property may be condemned. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; general condemnation law lists 
roads, streets and alleys as a use for which, 
property may be condemned. 

Special Authority. Bridge and tunnel 
authority. 

Property Which May Be Acquired 

State Highway Departmemt. Right-of-
way; road building material; rights of ac-
cess, air, light and view. 

Counties. Right-of-way and road build-
ing material; public and private property, 
rights of access, air, light and view. 

Cities, Towns . and. Villages. Private prop-
erty; public and private property and right 
of access, air, light and view. 

Special Authority. Right-of-way. 

Legal, Interest Acquired 

State Highway Department. Easement. 
Counties. Easement. 
Cities, Town and Villages. Easement. 
Special Authority. Easement. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law. 
Special Authority. General condemnation 

law. 	. 

NEBRASKA 

Delegation of Authority 

State Highway Department. Statute con-
tains an enumeration of highway, purposes 
for which property may be condemned. 
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Counties. Condemn property for county 
roads. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Property Which May Be Acquired 

State Highway Department. Land, fran-
chises, rights, easements and property; road 
building material; rights of access, air, light 
and view. 

Counties. Real property or interests 
therein and road building material; public 
and private property, rights of access, air, 
light and view. 

Cities, Towns and Villages. Private prop-
erty; public and private property and rights 
of access, air, light and view. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Easement or 

determinable fee.  

property for roads, streets or municipal 
purposes; general condemnation law lists 
roads, streets and alleys as use for which 
property may be condemned. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty.; road building material; marginal 
land; rights of access. 

Counties. Property. 
Cities, Towns and Villages. Property. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent. 
Cities, Towns and Villages. Easement. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. Special pro-

cedure and general condemnation law. 

Nnw HAMPSHIRE 

Procedure 

State Highway. Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law. 

NEVADA 

Delegation of Authority 

State Highway Department. Statute con-
tains an enumeration of highway purposes 
for which property may be condemned; 
general condemnation law lists public uses 
and governmental units which may con-
demn property for such uses. 

Counties. Condemn property for the 
establishing, laying out, altering, opening, 
changing, widening and improving of public 
roads, bridges and ferries in the county; 
general condemnation law lists county 
roads and highways as a use for which 
property may be condemned. 

Cities, Towns and Villages. Condemn  

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, widening, of State highways. 

Counties. Nothing. 
Cities, Towns and Villages. Condemn 

property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Bridge and tunnel 
authority. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access, air, light, view and marginal land 
for controlled access facilities. 

Counties. Nothing. 
Cities, Towns and Villages. Property. 
Special Authority. Real, personal and 

mixed property or rights therein. 
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Legal Interest Acquired 

State Highway Department. Silent; fee 
simple for controlled access facilities. 

Counties. Nothing. 
Cities, Towns and Villages. Silent. 
Special Authority. Silent. 

Procedure 

State Highway Department. Special pro-
cedure. 

Counties. Nothing. 
Cities, Towns and Villages.. Special pro-

cedure. 
Special Authority. General condemnation 

law. 

NEW JERSEY 

Delegation of Authority  

State Highway Department. Condemn 
property for highways or highway purposes. 

Counties. Condemn property for the 
establishing, laying out, altering, opening, 
changing, widening and improving of public 
roads, bridges and ferries in the county; 
county condemn property for county roads. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Turnpike authority; 
bridge and tunnel authorities; special high-
way authority. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty and interests therein; marginal land; 
rights of access. 

Counties. Land or interest therein and 
road building material. 

Cities, Towns and Villages. Land. 
Special Authority. Land, other property, 

public property, franchises, eaements, 
buildings, land devoted to a public use, in-
terests in land; real estate. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Fee simple. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. Special procedure and general 
condemnation law. 

Cities, Towns and Villages. Special pro-
cedure and general condemnation law. 

Special Authority. General condemna-
tion law. 

NEW MEXICO 

Delegation of Authority 

State Highway Department. Condemn 
property for highways or highway pur-
poses; general condemnation law lists pub-
lic uses for which property may be con-
demned. 

Counties. Condemn property for county 
roads; county acquire property for the 
State; general condemnation law lists 
county roads and highways as use for which 
property may be condemned. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; general condemnation law lists 
public uses for which property may be con-
demned. 

Property Which May Be Acquired 

State Highway Department. Right-of-
way; road building material; rights of ac-
cess, air, light, view and marginal land for 
controlled access facilities. 

Counties. Right-of-way and road build-
ing material. 

Cities, Towns and Villages. Land, private 
property. 

Legal Interest Acquired 

State Highway Department. Easement; 
fee simple for controlled access facilities. 

Counties. Easement. 
Cities, Towns and Villages. Easement. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law. 
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NEW YORK 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, widening of State 
highways. 

Counties. Condemn property for county 
roads. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Turnpike authority; 
bridge and tunnel authority, special high-
way authority. 

Property Which May Be Acquired 

State Highway Department. Land, ease-
ments, rights, franchises and property; 
marginal land; road building material. 

Counties. Land and road building ma-
terial. 

Cities, Towns and Villages. Property, 
land. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, 
interests in land; real estate. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
The Court of Appeals in the Thompson case 
held that the State highway department 
could acquire a fee simple title by con-
demnation. 

Counties. Fee simple. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Fee simple. 

Procedure 

State Highway Department. Special pro-
cedure for highway. 

Counties. Special procedure for highway. 
Cities, Towns and Villages. General con-

demnation law and special procedure for 
highway. 

Special Authority. General condemnation 
law and special procedure for highway. 

NORTH CAROLINA 

Delegation of Authority 

State Highway Department. Construc-
tion, repair, relocation, maintenance And 
widening of State highways. 

Counties. Nothing. 
Cities, Towns and Villages. Condemn 

property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Turnpike authority. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access, air, light, view and marginal land 
for controlled access facilities. 

Counties. Nothing. 
Cities, Towns and Villages. Land, other 

property, public property, franchises, ease-
ments, buildings, land devoted to a public 
use, interests in land. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Nothing. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Silent. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. Nothing. 
Cities, Towns and Villages. Special pro-

cedure and general condemnation law. 
Special Authority. General condemnation 

law. 

NORTH DAKOTA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance and widening of State 
highways; general condemnation law lists 
public uses for which property may be con-
demned. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
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changing, widening and improving of public 
roads, bridges and ferries in the county; 
condemn property for county roads; gen-
eral condemnation law lists county roads 
and highways as use for which property 
may be condemned. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; general condemnation law lists 
roads, streets and alleys as a use for which 
property may be condemned. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access, air, light, view and marginal land 
for controlled access facilities. 

Counties. Right-of-way, land, and road 
building material; public and private prop-
erty and rights of access, air, light, view 
and marginal land for controlled access 
facilities. 

Cities, Towns and Villages. Right-of-
way, private property; public and private 
property and rights of access, air, light, 
view and marginal land. The general con-
demnation law has been interpreted as per-
mitting the acquisition of road building 
material. 

Legal Interest Acquired 

State Highway Department. Conflict be-
tween two statutes; one specifying ease-
ment, the other a fee simple. There is a 
Supreme Court case holding to the effect 
that the authority to acquire "land conveys 
the right to take the property in fee simple." 

Counties. Conflict between two statutes; 
fee simple for controlled access facilities. 

Cities, Towns and Villages. Easement. 

Procedure 

State Highway Department. General 
condemnation law and special procedure 
for highways. 

Counties. General condemnation law and 
special procedure for highways. 

Cities, Towns and Villages. General con-
demnation law. 

OHIO 

Delegation of Authority 

State Highway Department. Condemn 
property for highways or highway purposes. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving of public 
roads, bridges and ferries in the county; 
county condemn property for the State. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Turnpike authority; 
bridge and tunnel authority. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; mar-
ginal land; rights of access. 

Counties. Land; rights of access. 
Cities, Towns and Villages. Property, 

land. 
Special Authority. Land, other property, 

public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Easement. 
Counties. Silent. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Fee simple. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. Special procedure and general 
condemnation law. 

Cities, Towns and Villages. Special pro-
cedure. 

Special Authority: Special procedure. 

OKLAHOMA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re- 
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location, maintenance and widening of 
State highways. 

Counties. Condemn property for county 
roads. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets. 

Special Authority. Turnpike authority; 
bridge and tunnel authority. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material. 

Counties. Right-of-way. 
Cities, Towns and Villages. Land; prop-

erty and right-of-way. 
Special Authority. Land, other property, 

public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land; real estate. 

Legal Interest Acquired 

State Highway Department. Silent. 
Counties. Silent. 
Cities, Towns and Villages. Silent. 
Special Authority. Silent. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. General condemnation law 
(railroad condemnation law) and special 
procedure for highways. 

Cities, Towns and Villages. General con-
demnation law (railroad condemnation 
law). 

Special Authority. Special procedure; 
railroad condemnation law. 

OREGON 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance and widening of 
State highways; statute contains an enu-
meration of highway purposes for which 
property may be condemned. 

Counties. Condemn property for county 
roads. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Bridge and tunnel 
authority. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty and interests therein; marginal land; 
road building material; rights of access, air, 
light and view. 

Counties. Right-of-way, and road build-
ing material, rights of access, air, light, view 
and marginal land for controlled access 
facilities. 

Cities, Towns and Villages. Land; rights 
of access, air, light, view and marginal 
land for controlled access facilities. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent; fee simple for con-

trolled access facilities, 
Cities, Towns and Villages. Silent. 
Special Authority, Silent. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. Special procedure for high-
ways. 

Cities, Towns and Villages. Special pro-
cedure for highways. 

Special Authority. Incorporates State 
highway procedure. 

PENNSYLVANIA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance and widening of 
State highways. 

Counties. Condemn property for county 
roads. 
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Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Turnpike authority; 
bridge and tunnel authority; special high-
way authority. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; marginal land. 

Counties. Public and private property 
and road building material: 

Cities, Towns and Villages. Private prop-
erty, land. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land, bridges. 

Legal Interest Acquired 

State Highway Department. Easement. 
Counties. Silent. 
Cities, Towns and Villages. Easement or 

determinable fee. 
Special Authority. Silent. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. Special procedure for high-
ways. 

Cities, Towns and Villages. Special pro-
cedure for highways. 

Special Authority. Special procedure for 
highways. 

RHODE ISLAND 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance and widening of 
State highways. 

Counties. Nothing. 
Cities, Towns and Villages. Condemn 

property to lay out, open, extend, •widen, 
straighten and improve public alleys and 
streets. 

Special Authority. Turnpike authority.  

Property Which May Be Acquired 

State Highway Department. Real prop-
erty and interests therein; road building 
material; marginal land; rights of access, 
air and light. 

Counties. Nothing. 
Cities, Towns and Villages. Land. 
Special Authority. Land, other property, 

public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Nothing. 
Cities, Towns and Villages. Silent. 
Special Authority. Fee simple. 

Procedure 

State Highway Department. Special pro-
cedure for State purposes. 

Counties. Nothing. 
Cities, Towns and Villages. Special pro-

cedure for city streets. 
Special Authority. Special procedure. 

SOUTH CAROLINA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance, and widening of 
State highways. 

Counties. Condemn property for county 
roads. 

Cities, Towns and Villages. Condemn 
property for roads, streets or municipal 
purposes. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access. 

Counties. Right-of-way and road build-
ing material. 

Cities, Towns and Villages. Land 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent. 
Cities, Towns and Villages. Silent. 
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Procedure 	 TENNESSEE 

State Highway Department. Special pro 	Delegation of Authority 
cedure for highways. 	

State Highway Depa Counties. Special procedure for high 
ways 

Cities, Towns and Villages. Special pro-
cedure for highways. 

SOUTH DAKOTA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance and widening of State 
highways. 

Counties. Condemn property for county 
roads. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Property Which May Be Acquired 

State Highway Department. Land, ease-
ments, rights, franchises and property; road 
building material; rights of access, air, 
light, view and marginal land for controlled 
access facilities. 

Counties. Private property and road 
building material; public and private prop-
erty and rights of access, air, light, view 
and marginal land for controlled access fa-
cilities. 

Cities, Towns and Villages. Property; 
public and private property and rights of 
access, air, light, view and marginal land 
for controlled access facilities. 

Legal Interest Acquired 

State Highway Department. Silent. 
Counties. Silent. 
Cities, Towns and Villages. Silent. 

Procedure 

State Highway Department. Special pro-
cedure for highways. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law.  

rtment. Condemn 
property jor nlgnways, or highway pur-
poses. 

Counties. Condemn property for the 
establishing, laying out, opening, altering,. 
changing, widening and improving of public 
roads, bridges and ferries in the county; 
county condemn property for the State. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets. 

Special Authority. Improvement and 
road districts. 

 highways, 

Property Which May Be Acquired 

State Highway Department. Right-of-
wy; road building material; rights of ac-
cess, air, light, view and marginal land for 
controlled access facilities. 

Counties. Right-of-way, land and road 
building material; public and private prop-
erty and rights of access, air, light, view 
and marginal land for controlled access 
facilities. 

Cities, Towns and Villages. Property; 
public and private . property and rights of 
access, air, light, view and marginal land 
for controlled access facilities. 

Special Authority. Real estate. 

Legal Interest Acquired 

State Highway Department. Silent; fee 
simple for controlled access facilities. The 
general condemnation law has been iiiter-
preted as permitting the acquisition of only 
an easement; while the highway code has 
been construed as permitting the acquisi-
tion of a fee simple title. 

Counties. Silent; . fee simple for con-
trolled access facilities. 

Cities, Towns and Villages. Fee simple. 
Special Authority. Silent. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
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Cities, Towns and Villages. General con-
demnation law. 

Special Authority. Special procedure. 

TEXAS 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance and widening of 
State highways; statute contains an enu-
meration of highway purposes for which 
property may be condemned; general con-
demnation law lists governmental units 
which may condemn property. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving of public 
roads, bridges and ferries in the county; 
county acquire property for the State; gen-
eral condemnation law authorizes county to 
condemn property for public purposes. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Special Authority. Turnpike authority. 

Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access. 

Counties. Right-of-way, land, property 
and road building material. 

Cities, Towns and Villages. Private prop-
erty. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Easement. 
Cities, Towns and Villages. Easement. 
Special Authority. Silent. 

Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. Special pro- 

cedure and general condemnation law. 
Special Authority. General condemnation 

law. 

UTAH 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance and widening of 
State highways; general condemnation law 
lists public uses for which property may be 
condemned. 

Counties. Condemn property for the 
establishing, laying out, opening, widening, 
altering, changing and improving of public 
roads, bridges and ferries in the county; 
county acquire property for the State; gen-
eral condemnation law lists county roads 
and highways as use for which property 
may be condemned. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; general condemnation law lists 
roads, streets and alleys as use for which 
property may be condemned. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty and interests therein; marginal land; 
rights of access, air, light and view. 

Counties. Right-of-way, private prop-
erty, real property or interest therein and 
road building material; public and private 
property and rights of access, air, light, 
view and marginal land for controlled ac-
cess facilities. 

Cities, Towns and Villages. See general 
condemnation law for a description; public 
and private- property and rights of access, 
air, light, view and marginal land. 

Legal Interest Acquired 

State Highway Department. Easement; 
fee simple for controlled access highways. 

Counties. Easement; fee simple for con-
trolled access facilities. 

Cities, Towns and Villages. Easement. 
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Procedure 

State Highway Department. General 
condemnation law. 

Counties. General condemnation law. 
Cities, Towns and Villages. General con-

demnation law. 

VERMONT 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation;  maintenance and widening of State 
highways. 

Counties. Nothing. 
Cities, Towns and Villages. Condemn 

property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets. 

Property Which May Be Acquired 

State Highway Department. Real prop-
erty and interests therein; rights of access, 
air, light, view and marginal land for con-
trolled access facilities. 

Counties. Nothing. 
Cities, Towns and Villages. Land. 

Legal Interest Acquired 

State Highway Department. Silent; fee 
simple controlled access facilities. 

Counties. Nothing. 
Cities, Towns and Villages. Silent. 

Procedure 

State Highway Department. Special pro= 
cedure for highway. 

Counties. Nothing. 
Cities, Towns and Villages. Special pro- 

cedure for highway. 

VIRGINIA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, re-
location, maintenance and widening of 
State highways. 

Counties. Condemn property for the 
establishing, laying out, opening, altering,  

changing, widening and improving of public 
roads, bridges and ferries in the county. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
roads. The Virginia Court has interpreted 
this provision as carrying with it the power 
of eminent domain. 

Property Which May Be Acquired. 

State Highway Department. Land, ease-
ments, rights, franchises and property; road 
building material; marginal land; rights of 
access, air and light. 

Counties. Right-of-way, land and road 
building material. 

Cities, Towns and Villages. Property. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Fee simple. 

Procedure 

State Highway Department. Procedure 
for railroads which is general condemnation 
law and special procedure for highways. 

Counties. Procedure for railroads which 
is general condemnation law. 

Cities, Towns and Villages. Special pro-
cedure and procedure for railroads which is 
general condemnation law. 

WASHINGTON 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair;  relo-
cation, maintenance and widening of State 
highways. 

Counties. Condemn property for county 
roads. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; general condemnation law lists 
roads, streets and alleys as use for which 
property may be condemned. 

Special Authority. Bridge and tunnel 
authority. 
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Property Which May Be Acquired 

State Highway Department. Land and/ 
or property; road building material; rights 
of access, air, light, view and marginal land 
for controlled access facilities. 

Counties. Land, property and road build-
ing material; public and private property 
and rights of access, air, light, view and 
marginal land for controlled access facili-
ties. 

Cities, Towns and Villages. Property; 
public and private property and rights of 
access, air, light, view and marginal land. 

Special Authority. Land, other property, 
public property, franchises, easements, 
buildings, land devoted to a public use, 
interests in land; real, personal and mixed 
property or rights therein. 

Legal Interest Acquired 

State Highway Department. Silent; fee 
simple for controlled access facilities. 

Counties. Silent; fee simple for con-
trolled access facilities. 

Procedure 

State Highway Department. Special pro-
cedure for State purposes. 

Counties. Special procedure for county 
purposes. 

Cities, Towns and Villages. Special pro-
cedure for cities. 

Special Authority. Incorporates State 
highway procedure. 

WEST VIRGINIA 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, relocation, 
repair, maintenance and widening of State 
highways; general condemnation law lists 
public uses and governmental units which 
may condemn property for such uses. 

Counties. Nothing. 
Cities, Towns and Villages. Condemn 

property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets  

or municipal purposes; general condemna-
tion law lists roads, streets and alleys as 
use for which property may be condemned. 

Special Authority. Turnpike authority. 

Property Which May Be Acquired 

State Highway Department. Land, ease-
ments, rights, franchises and property; 
road building material; rights of access, air, 
light, view and marginal land for controlled 
access facilities. 

Counties. Nothing. 
Cities, Towns and Villages. Property. 
Special Authority. Land, other property, 

public property, franchises, easements, 
buildings, land devoted to a public use, in-
terests in land. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Nothing. 
Cities, Towns and Villages. Fee simple. 
Special Authority. Silent. 

State Highway Department. General 
condemnation law. 

Counties. Nothing. 
Cities, Towns and Villages. General con-

demnation law. 
Special Authority. General condemna-

tion law. 

WISCONSIN 

Delegation of Authority 

State Highway Department. Condemn 
property for the construction, repair, relo-
cation, maintenance, and widening of State 
highways; general condemnation law lists 
governmental units which may condemn 
property. 

Counties. Condemn property for county 
roads and for the State; general condemna-
tion law authorizes county to condemn 
property for public purposes. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and imrove public alleys and 
streets; condemn property for roads and 
streets or municipal purposes; condemn 
property for lawful purposes. 

Cities, Towns and Villages. Fee simple. Procedure 
Special Authority. Silent. 
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Property Which May Be Acquired 

State Highway Department. Public and 
private lands, rights and easements; mar-
ginal land; rights of access. 

Counties. Land, rights or other property 
and road building material. 

Cities, Towns and Villages. Property. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Fee simple. 
Cities, Towns and Villages. Easement. 

Procedure 

State Highway Department. Special pro-
cedure and general condemnation law. 

Counties. Special procedure and general 
condemnation law. 

Cities, Towns and Villages. Special pro-
cedure and general condemnation law. 

WYOMING 

Delegation of Authority 

State Highway Department. Condemn 
property for highways or highway purposes. 

Counties. Condemn property for the 
establishing, laying out, opening, altering, 
changing, widening and improving public 
roads, bridges and ferries in the county; 
county can acquire property for the State. 

Cities, Towns and Villages. Condemn 
property to lay out, open, extend, widen, 
straighten and improve public alleys and 
streets; condemn property for roads, streets 
or municipal purposes. 

Property Which May Be Acquired 

State Highway Department. Right-of-
way; rights of access, air, light and view. 

Counties. Land; public and private prop-
erty and rights of access, air, light and view. 

Cities,. Towns and Villages. Private 
property; public and private property and 
rights of access, air, light and view. 

Legal Interest Acquired 

State Highway Department. Fee simple. 
Counties. Silent; fee simple for con-

trolled access facilities. 
Cities, Towns and Villages. Fee simple.  

Procedure 

State Highway Department. Procedure 
for railroad which is general condemnation 
law. 	 - 

Counties. Procedure to establish, lay out, 
etc., public roads. 

Cities, Towns and Villages. Procedure 
for railroads which is the general condem-
nation law. 

ALASKA 

Delegation of Authority 

Condemn property for construction, re-
pair, relocation, maintenance and widening, 
opening of city streets and highways. 

Property Which May Be Acquired 

Land and/or property; road building ma-
terial. 

Legal Interest Acquired 

Easement. 

Procedure 

General condemnation law. 

DISTRICT OF COLUMBIA 

Delegation of Authority 

Condemn property for construction, re-
pair, relocation, maintenance and widening 
of highways and streets. 

Property Which May Be Acquired 

Land and/or property; road building ma-
terial. 

Legal Interest Acquired 

Fee simple. The general condemnation 
law has been construed by the courts as 
authorizing the acquisition of a fee simple 
title. 

Procedure 

Special procedure for highways and gen-
eral condemnation law. Pursuant to judi-
cial interpretation the general condemna-
tion law may be used for highway and 
street acquisition. 
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HAWAII 	 PUERTO RICO 

Delegation of Authority 	 Delegation of Authority 

Condemn property for highways or high- 	Condemn property for construction, re- 

way purposes. 	 pair, relocation, maintenance and widening 
of city streets and highways. 

Property Which May Be Acquired. 
Property.  Which May Be Acquired 

Land and/or property; road building ma- 
terial. 	

Land and/or property; road building ma- 
terial. 

Legal Interest Acquired 	 Legal Interest Acquired 

Fee simple. 	 Fee simple. 

Procedure 	 Procedure 

General condemnation law. 	 General condemnation law. 
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THE NATIONAL ACADEMY OF SCIENCES—NATIONAL RESEARCH COUNCIL is a 
private, nonprofit organization of scientists, dedicated to the furtherance of 

science and to its use for the general welfare. The ACADEMY itself was estab-
lished in 1863 under a congressional charter signed by President Lincoln. Em-
powered to provide for all activities appropriate to academies of science, it was 
also required by its charter to act as an adviser to the federal government in 
scientific matters. This provision accounts for the close ties that have always 
existed between the ACADEMY and the government, although the ACADEMY 15 not. 
a governmental agency. 

The NATIONAL RESEARCH COUNCIL was established by the ACADEMY in 1916, 
at the request of President Wilson, to enable scientists generally to associate their 
efforts with those of the limited membership of the ACADEMY in service to the 
nation, to society, and to science at home and abroad. Members of the NATIONAL 
RESEARCH COUNCIL receive their appointments from the president of the ACADEMY. 
They include representatives nominated by the major scientific and technical so-
cieties, representatives of the federal government, and a nUmber of members at 
large. In addition, several thousand scientists and engineers take part in the 
activities of the research council through membership on its various boards and 
committees. 

Receiving funds from both public and private sources, by contribution, 
grant, or contract, the ACADEMY and its RESEARCH COUNCIL thus work to stimu-
late research and its applications, to survey the broad possibilities of science, to 
promote effective utilization of the scientific and technical resources of the 
country, to serve the government, and to further the general interests of science. 

The HIGHWAY RESEARCH BOARD was organized November 11, 1920, as an 
agency of the Division of Engineering and Industrial Research, one of the eight 
functional divisions of the NATIONAL RESEARCH COUNCIL. The BOARD is a co-
operative organization of the highway technologists of America operating under 
the auspices of the ACADEMY-COUNCIL and with the support of the several high-
way departments, the Bureau of Public Roads, and many other Organizations 
interested in the development of highway transportation. The purposes of the 
BOARD are to encourage research and to provide a national clearinghouse and 
correlation service for research activities and information on highway adminis-
tration and technology. 


