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PREFACE 

The Highway Laws Committee of the Highway Research Board is en-
gaged in a research program designed to provide highway officials and 
other interested persons with comprehensive reports on the legal aspects 
of every major highway function. 

In carrying this work forward, the committee staff is studying State 
constitutions, statutes and judicial decisions as they relate to land acqui-
sition, system classification, Federal-aid, controlled access, highways and 
many other facets of highway law. The objective of the research is to 
assemble the facts and isolate the important elements of law, thus pro-
viding the States with a basis for evaluating the effectiveness of their 
law, both in relation to the experience of other States and in light of their 
own needs. 

This report covers three aspects of the condemnation of property for 
highway purposes; namely, the granting of a court preference to con-
demnation suits, the right to take possession and/or title to property 
prior to the final ascertainment .of compensation, and the right to remain 
in possession or take possession for the first time during the pendency of 
appellate proceedings. After an exchange of views, the committee unani-
mously decided to issue the report in segments rather than to delay 
release until the entire subject of condemnation is studied. The committee 
predicated its decision on the desire to make completed material available 
as quickly as possible. 

Part I, covering the delegation of the power of eminent domain, prop-
erty which may be taken, legal interest which may be taken and the 
designation of the procedure to condemn, has already been published. 
A future report will discuss the methods of determining compensation 
and certain substantive rules pertaining to the fixing of compensation. 

This report was researched and written by Howard G. Feldman, a 
member of the Highway Las staff. 
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SUMMARY AND CONCLUSIONS 

This report deals with. one of the most 
troublesome aspects of the entire condem-
nation procedure—the question of at which 
stage of the proceedings the condemnor may 
take physical possession of the property and 
begin construction of the improvement. 

Included within this study is the closely 
related problem of remaining in possession 
or taking possession of property during the 
appellate stage of a condemnation proceed-
ing. Although not directly related to the 
problem of possession, the practice of grant-
ing condemnation suits a court preference 
so as to accelerate the proceedings is also 
discussed. 

Harmful Effects of Delay in Possession 

If the condemnor must await, either be-
cause of a constitutional directive or lack 
of adequate statutory authority to do other-
wise, the final ascertainment of compensa-
tion before entering into possession, the 
consequences may be detrimental to all in-
terested parties. The lapse of time between 
the filing of the petition to condemn and 
the final verdict of the jury or court varies 
from State to State and within each State. 
However, no matter how brief a period of 
time is required to prosecute a condemna-
tion action to completion, any delay in en-
tering the condemned land is a serious prob-
lem which should receive the attention of 
all highway officials. Not only highway of-
ficials but also the landowner and the public 
in general have a vital interest in the ques-
tion of the time of possession. 

It may be argued that, although it is true 
that everyone—condemnor, landowner, and 
the public—are materially interested in the 
problem, their positions are antagonistic. 
The condemnor's aim is to take possession 
as quickly as possible; whereas the land-
owner may, under some circumstances, seek 
to exhaust every legal means at his disposal 
to forestall this from happening. Confronted 
with such diametrically opposed positions, 
a procedure equitable to both parties may 
appear to be impossible to devise. 

This apparent conflict of interest disap- 

pears when the positions of the several 
parties are analyzed. Delay in the construc-
tion of the needed facility caused by the 
postponement of possession adversely af-
fects the condemnor (State highway de-
partment) and the public in several ways. 
The most obvious consequence is the fore-
stalling of the needed highway or the im-
provement of an existing facility. Generally 
speaking highway improvement has been 
delayed for an excessive period of time 
while the rate of the increase in traffic has 
been phenomenal. Any hindrance to the 
closing of the gap between highway mod-
ernization and traffic requirements is simply 
compounding an existing problem. 

Although it is true that a particular prop-
erty owner whose land is being acquired is 
directly affected by the taking, the some-
what ambivalent position of the landowner 
should be kept in mind. As the affected 
property owner, he is entitled to "just com-
pensation" for his land, nothing more nor 
less, and also to the respect of his constitu-
tional right of due process of law. However, 
the property owner is also a member of 
the "general public." Anything that tends 
in the direction of increasing the cost of 
a facility is detrimental to the interests of 
the general public, including the property 
owner. 

Under present economic conditions—
meaning rising costs of labor and material 
—any delay in commencing a project is re-
flected in the increased cost of the facility. 
Increased costs mean increased taxes. To 
a degree, the problem becomes more serious 
when the project is financed by revenue 
bonds. In instances of such types of financ-
ing (that is, toll roads and bridges), the 
result of a delay in construction means that 
interest may be paid before construction 
even begins. 

Up to now, the emphasis has been on 
the community of interests of the public 
and landowner in the early possession of 
property. However, from the standpoint 
of the property owner as an individual, it 
becomes apparent upon reflection that early 
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possession is advantageous.1  Once the peti-
tion of condemnation is filed, the market for 
the property, either for sale or rent, becomes 
for all practical purposes non-existent. The 
property owner, in almost all jurisdictions, 
is prevented from improving his property 
through the operation of the rule which 
makes non-compensable improvements 
made subsequent to the inception of the 
proceedings. This condition, together with 
the fact that in many jurisdictions taxes 
continue to accrue until the completion of 
the proceedings, makes apparent the hard-
ships caused to the property owner. 

If the landowner must wait until the com-
pletion of the proceedings to receive com-
pensation, his capital becomes frozen. In 
effect, his investment may be transformed 
from an income-producing asset into a law 
suit. Much of the animosity engendered by 
the forcible acquisition of property by pub-
lic authorities may be eliminated or at least 
mitigated, by a procedure whereby the prop-
erty owner can receive all or part of his 
compensation at an early stage of the pro-
ceedings. He then would be capable of 
making the necessary plans to adjust to the 
taking of his property for public purposes. 

Benefits Achieved by Early 
Possession of Property 

Several of the difficulties which exist in 
reference to the problem of the time posses-
sion may be taken have been discussed. 
Despite a recognition of the foregoing, the 
question may be raised of how the early 
vesting of title and/or possession is bene-
ficial to the affected parties? The follow-
ing are several of the benefits to be derived 
from a well-conceived statute authorizing 
the early vesting of title and/or possession .2 

1. The ability to take possession at an early 
point in the proceedings eliminates delay in the 
construction of projects occasioned by time-con-
suming litigation. 

1 The assmnption is made that the property sought to be 
condemned is necessary for a required public use. In the 
majority of cases, the question being litigated is not the 
necessity of taking the property but the amount of compen-
sation due the ]a,idow,,er. Whether or not the proceedings 
may be enjoined pe,iding the determination of the question 
of public use is outside of the scope of this discussion. 
Suffice it to say, many existing statutes direct that a pre-
]iminary hearing on necessity and use must be conducted 
before physical possession may be taken of the property. 

Co,nmittee on Right-of-Way, American Association of 
State Highway Officials. imsneciiafe Possession of Highwey 
Righf-of- lVay, 1051. 

The ability to enter into possession of prop-
erty at the inception of the proceedings or when-
ever required will aid the States in taking the 
fullest advantage offered by the Federal-Aid High-
way Act of 1956. 

Early vesting of title and/or possession neu-
tralizes the dilatory tactics of some property 
owners who hope to receive a windfall as a result 
of manipulations and harassment of the highway 
department. 

The procedure enables the property owner to 
obtain at least partial payment for his land at a 
much earlier point in the litigation than normally 
would occur. 

The procedure affords a practical method of 
acquiring possession of property when purchase is 
barred due to creditor's claims in excess of the 
value of the interests of the apparent owners. 

Closely related to the preceding benefit is the 
fact that the procedure is useful when purchase is 
impractical because of conflicting claims of owner-
ship or missing owners. 

The early vesting of title and/or possession 
may serve to stop the accrual of taxes and thereby 
save the property owners money. 

In those jurisdictions where there is no rule 
on the question or where the law is confusing, the 
ability to take possession at an early stage of the 
proceedings will prevent the property owner from 
improving his land after the inception of the pro-
ceedings and thus reduce the cost of the acquisi-
tion. 

In those jurisdictions which permit the set-off 
of benefits, the speedup of construction of the 
facility due to early possession may aid in a more 
accurate estimate of the amount of the benefits. 

Under particular circumstances, the construc-
tion of the facility prior to the determination of 
compensation may be of assistance in arriving at 
a more accurate amount of compensation than 
otherwise. 

Disadvantages of Early Possession 
of Property 

No procedure established by man is com-
pletely devoid of shortcomings. The follow-
ing may be several of the disadvantageous 
aspects of early possession: 

In a sense the State's flexibility of operation 
is frozen by early possession due to the cost, diffi-
culties and in some instances prohibition against 
abandoning the property once possession is taken. 
Although the State is committed to a definite lo-
cation once possession is taken, in practice entry 
into possession will not occur until the plans for 
the project have reached a stage where abandon-
ment will be unnecessary. 

Interest upon the difference between the es-
timated compensation and the final award may 
become a substantial amount if the difference is 
great, and the elapsed time between the date of 
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possession and that of the final award is pro-
longed. To mitigate this result, it may be neces-
sary for the State to make a more realistic estimate 
of compensation. In turn this may tend to in-
crease the percentage of cases settled without go-
ing to trial. 

3. In some situations, especially where structures 
have been razed, the difficulties of determining 
compensation may be compounded by the con-
struction of the facility prior to the determination 
of compensation. There are ways of counteracting 
this result such as taking pictures of the property 
prior to the beginning of construction. 

A comparison of the advantages with the 
disadvantages of permitting "immediate 
possession" indicates that much more is to 
be gained than lost by authorizing the early 
possession of property. 

Early Possession of Property 

Once alerted to the problem, many States 
have amended their laws to provide for the 
vesting of title and/or possession prior to 
the final ascertainment of compensation. 
The problem does not exist in eight States: 
Connecticut, 1\'Iaine, Massachusetts, New 
York, Ohio, Pennsylvania, Rhode Island 
and Wisconsin. In these jurisdictions, an 
administrative method of condemnation 
may be employed, whose essential charac-
teristic is the vesting of either title and/or 
possession upon the filing of designated 
papers. Litigation, if required, involving 
the issue of compensation, would take place 
subsequent to the taking of possession. 

The remaining jurisdictions condemn 
property via the so-called judicial method 
which entails formal court proceedings ter-
minating in a judgment of condemnation 
and an award of compensation. In this form 
of proceedings there is inherently a lapse 
of time between the commencement of the 
action and the final order of condemnation. 
Recognizing the detrimental effects caused 
by this delay, most jurisdictions authorize 
possession prior to final judgment. 

Upon analysis, the laws of these jurisdic-
tions pertaining to possession may be di-
vided into four categories: 

1. Possession prior to the commencement of the 
proceedings: Maryland, Michigan, New Jersey 
(State), North Carolina, North Dakota, Pennsyl-
vania, and Virginia. 

2. Possession upon the institution of the pro-
ceedings or sometime thereafter: Arizona, Arkan- 

sas, California, Colorado, Delaware, Florida, Illi-
nois, Louisiana, Minnesota, Nevada, New Jersey 
(special authorities), New Mexico, New York 
(general condemnation law), Oregon, Tennessee, 
Utah, West Virginia, Wyoming (State), Alaska, 
District of Columbia, Hawaii, and Puerto Rico. 

Possession at some stage of the proceedings 
upon payment of compensation awarded by court-
appointed viewers, commissioners, etc.: Alabama, 
Georgia, Indiana, Iowa, Kansas, Kentucky, Missis-
sippi, Missouri, Montana, Nebraska, New Hamp-
shire, Oklahoma, South Carolina, Texas and Wy-
oming (county). 

Possession upon completion of the proceed-
ings and judgment paid: Idaho, South Dakota, 
Vermont and Washington. 

Several jurisdictions are found in two cate-
gories, such as Pennsylvania and New York 
since these States have established different 
methods of condemnation depending upon 
the purpose of the condemnation or the 
nature of the condemnor. 

Comparing the present posture of the law 
as it pertains to possession with the pressing 
need for possession at the earliest possible 
time, it is evident that in at least nineteen 
jurisdictions (groups 3 and 4) there is room 
for improvement. To take advantage of 
early possession, is anything more than new 
legislation required or are there constitu-
tional obstacles in these States which would 
require amendment of the organic law? 

Constitutional Provisions Pertaining to 
Early Possession 

The Federal goveinrnent has made use of 
a "Declaration of Taking" procedure since 
1929 in the District of Columbia and 
throughout the Nation since 1931. It has 
been uniformly held constitutional when-
ever the issue has been litigated. This is 
proof positive that there are no Federal con-
stitutional obstacles in taking possession 
of property in advance of the final ascer-
tainment of compensation. 

Seven of the jurisdictions in which the 
problem is most pressing, have a provision 
in their constitutions requiring that com-
pensation be actually paid in advance of 
the taking (Alabama, Georgia, Idaho, Ken-
tucky, Mississippi, South Carolina and 
South Dakota). However, there are cases 
in three of these States—Georgia, Missis-
sippi and South Carolina—which tend to 
mitigate this apparent absolute constitu- 
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tional requirement. As a foundation for 
the establishment of an efficient possession 
statute, it may be necessary to amend the 
constitutions in several of these States. This 
change need not take the form of a drastic 
revision. All that is required would be 
achieved by altering the constitution so as 
to read "paid or deposited in court or se-
cured in advance of taking." Such a change 
was recently made in the North Dakota 
constitution. 

The constitutions of Kansas, Missouri, 
Montana and Oklahoma require that com-
pensation be paid or deposited in court in 
advance of taking possession. This type of 
provision is not a hindrance, rather it may 
form the basis for an enactment of an early 
possession statute. Such States as Arizona, 
California, and Florida have similar con-
stitutional provisions and yet have statutes 
authorizing possession at an early stage of 
the proceedings. It would seem that in these 
jurisdictions the problem is one of lack of 
legislation rather than a constitutional pro-
hibition. 

An interesting situation exists in Iowa 
where the payment requirement is that 
compensation must be "paid or secured" in 
advance of taking. Similar requirements 
are found in the constitutions of Michigan, 
Minnesota, and Nevada, yet these jurisdic-
tions authorize the entry of possession at a 
much earlier stage of the proceedings than 
Iowa. Here also it would seem that there is 
no need for a constitutional amendment but 
only a change in the existing legislation. 

As far as constitutional requirements per-
taining to the time of payment there would 
appear to be no obstacles to early possession 
statutes in Indiana, Nebraska, New Hamp-
shire, Texas, Vermont, and Wyoming. 

Another possible constitutional objection 
to the early possession of property is the 
right to a jury trial concerning the amount 
of compensation. Illustrative of the difficul-
ties which may exist due to a jury trial 
provision is the decision in a recent Wash-
ington case. The court declared unconstitu-
tional an immediate possession statute, not 
so much on the grounds of a constitutional 
requirement of prepayment, but on the basis 
of the court's interpretation of "just com-
pensation." According to the court, to  

satisfy the requirements of just compensa-
tion, there must be a judicial determination 
of compensation (which includes a jury 
trial unless waived) and payment or deposit 
thereof prior to the entry into possession. 
It may be significant that the statute did 
not provide for a preliminary court de-
termination of compensation but permitted 
the deposit of the State's offer to serve as 
compensation pending the final determina-
tion thereof. 

It should be remembered that at com-
mon law, a jury, in the sense of twelve men, 
was not employed in condemnation pro-
ceedings. Therefore, the seventh amend-
ment to the Federal Constitution has no 
relevancy to condemnation proceedings. 
Any right to a jury trial therefore must 
stem either from State constitutions or 
statutes. 

Assuming that a landowner has a right 
to a jury trial concerning the question of 
compensation, does the taking of possession 
at the inception of the proceedings deprive 
him of such right? The property owner, 
even if possession is taken, still is entitled 
to a trial of the compensation question. 
Taking of possession in no way affects an 
eventual jury trial. Such States as Florida, 
Maryland and Ohio require a jury trial and 
yet permit possession either before or at the 
inception of the proceedings. A fair inter-
pretation of the jury trial requirement and 
"due process" provisions of the various State 
constitutions is that at some point in the 
proceedings the property owner is entitled 
to a jury trial. There is no constitutional 
requirement that the trial precede the tak-
ing of possession. 

In attempting to develop a procedure for 
the early vesting of possession, one must 
not lose sight of the equally important re-
quirement that the rights and interests of 
the property owner be protected. It is not 
enough to show that it is in the best interests 
of the condemnor, the public and the prop-
erty owner to authorize the possession of 
property in advance of the final determina-
tion of damages. When a man's property is 
being forcibly taken, he is entitled to know 
that, although possession is taken in ad-
vance of compensation, his right to "just 
compensation" is guaranteed. 
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Protection of the Property Owner 

In a sense the two issues, possession and 
payment, need not be treated as a unit. 
Historically, the reason for the several con-
stitutional provisions requiring payment 
prior to possession was the financial ir-
responsibility of some State condemnors. 
Today, at least with regard to the State 
highway department, this fear of taking 
property without the prospect of payment 
is, or should be, non-existent. 

Using as a basis the law found in nu-
merous jurisdictions, it is apparent that a 
procedure can be established which gives 
the condemnor early possession yet protects 
the rights of the property owner. A deposit 
in court of money or security with the right 
to withdraw the money pending an eventual 
judicial determination of compensation 
would suffice to protect the landowner. Of 
course, for the statute to solve the problem 
effectively, other questions would require 
treatment. These aspects of the statute will 
be summarized at the conclusion of this 
section. 

Two other facets of the possession ques-
tion are discussed in the main body of this 
report: possession pending appeal and court 
preference. 

Possession Pending Appeal 

In a sense, the question of possession 
pending appeal is an extension of the prob-
lem previously discussed. The appeal in-
volved herein is an appeal from the trial 
court's decision to an appellate tribunal. 
At this stage of the proceedings the problem 
is the prevention of the appeal having the 
effect of a stay or supersedeas thus conceiv-
ably delaying possession. The opportunity 
for the problem to arise is most prevalent 
in those jurisdictions wherein possession is 
delayed until after the determination of 
compensation by court-appointed appraisers 
or until a final judgment by the court. 

Several different types of provisions, all 
with the same objective, are found in the 
statutes. Six States and Alaska and Ha-
waii provide that the condemnor may take 
possession or continue in possession l)efldiflg 
an appeal. Fifteen jurisdictions provide 
that an appeal shall not act as a stay of  

execution or prevent the condemnor from 
taking possession. The statutes of seven 
States provide for the continuance of pos-
session "during the pendency of the pro-
ceedings." 

Those States, fourteen in number, which 
either use the administrative method of con-
demnation or permit the taking of possession 
prior to the inception of the proceedings 
would not seem to require any legisla-
tion concerning this problem. In the re-
maining States, either the law is not clear 
or else there is no statute on the point. 
However, it should be remembered that the 
research on this question does not include 
a study of the codes or rules of civil pro-
cedure of the several States. There are 
provisions therein pertaining to appeals 
which probably are applicable to condemna-
tion proceedings. 

Court Preference 

In an endeavor to reduce the time it takes 
to prosecute condemnation proceedings to 
a conclusion several States permit the grant-
ing of a preference to condemnation pro-
ceedings. The effect of this procedure is to 
try such cases at an earlier date than if 
they were required to work their way up the 
trial calendar. Treating such cases as pre-
ferred matters is a recognition of the public 
interest in the early conclusion of these 
cases. It makes good sense to treat dif-
ferently a case in which the litigants are 
not simply two private parties contesting a 
matter of personal concern as compared 
with a situation wherein the public is in-
terested. In some jurisdictions, for example 
New York, negligence cases are made pre-
ferred matters, in the belief that justice is 
more readily achieved by terminating these 
cases as quickly as possible. If this holds 
true for private litigation, an even stronger 
case may be made out for litigation which 
is public in nature. The fact that in some 
jurisdictions court preferences have been 
granted indiscriminantly should not bar the 
affording of such treatment to worth while 
cases. 

Statutes providing for a court preference 
are found in the highway codes of five 
States: Arizona, Arkansas, Indiana, Missis-
sippi and South Carolina. In another six 
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urisdictions—Califoinia, Florida, Ken-
tucky, Louisiana, Maiyland, and Massa-
chusetts—the general condemnation laws 
make reference to the granting of a court 
preference for condemnation proceedings. 
Three States—Missouri, South Carolina, 
and Tennessee—include a court preference 
provision in their county highway codes; 
whereas five States—California, Kentucky, 
New York, Oregon, and South Carolina----
extend the preference to those proceedings 
brought by certain local units of govern-
ment. Special public works eminent domain 
procedures in Arizona, North Carolina, and 
South Carolina provide for a court prefer-
ence. 

The controlled-access statutes in nine 
States provide for a preference for condem-
nation proceedings instituted to acquire 
property for this type of facility. Four of 
the nine—Arkansas, Indiana, Kentucky 
and Mississippi—treat proceedings brought 
to condemn property for conventional high-
ways as preferred cases, also. However, 
New Mexico, Ohio, South Dakota, Vermont 
and Washington do not extend this treat-
ment to condemnation proceedings brought 
to acquire property for conventional high-
ways. It is difficult to understand why the 
two types of facilities are or should be 
treated differently. 

As a means of summarizing the preceding 
discussion and to focus attention upon the 
elements of a well-drafted statute covering 
the time possession may be taken, possession 
pending appeal and court preference, the 
following material is offered. It should not 
be considered as a model act to be uniformly 
followed by all States. The basic differences 
between those States employing the ad-
ministrative method and those jurisdictions 
which use the judicial method make it im-
possible to prescribe a uniform statute if 
such uniformity is at all desirable. 

Substantive Elements 

Assuming that a State code could be 
wiped clean of all existing condemnation 
laws, and one was given the responsibility 
of drafting a procedure which provided for 
the early vesting of title and possession and 
which contained other features which ma-
terially reduced the time required to con- 

demn property, the answer would be an 
administrative method of acquiring land for 
public purposes. However, because of either 
constitutional obstacles or the antipathy to 
a departure from a long-standing procedure, 
such an assumption may be unrealistic in 
some States. Rather than attempt the im-
possible, the goal should be the adjustment 
of existing statutes so as to achieve some 
of the advantages of the administrative 
method. If this is the objective, the stat-
utes of the seven States which permit pos-
session prior to the inception of the proceed-
ings can be set apart, since for the purposes 
of this study they are closely allied to the 
administrative method. 

The basis for the following suggestions 
may be found in one or more of the statutes 
in use in 22 jurisdictions which permit pos-
session either simultaneously with the filing 
of the petition to condemn or sometime prior 
to final judgment. In attempting to sur-
mount such unfavorable decisions as the re-
cent decisions in Idaho, Illinois and Wash-
ington, what is set forth is the minimum, 
rather than the optimum, type of legislation. 

1. Declaration of Purpose 

The legislature hereby determines and declares 
that the construction of urgently-needed pub-
lic improvements is being delayed by the in-
ability to enter into timely possession of the 
condemned property; that the landowner must 
wait the termination of prolonged litigation 
before he receives compensation for his prop-
erty; that the delay in possession and there-
for construction of the facility results in 
increased construction costs and thereby in-
juriously affects the public. The legislature, 
recognizing its responsibility, intends to solve 
these problems by establishing a procedure 
whereby the condemnor can enter into posses-
sion at the inception of the proceedings, and 
the interests of the property owner are pro-
tected by providing for payment or deposit 
of compensation prior to the taking of posses-
sion and also safeguarding the property own-
ers' right to a judicial determination of com-
pensation. This legislation is necessary for 
the immediate preservation of the public 
peace, health, and safety, and for the promo-
tion of the general welfare. 

Comment. As a means of laying a founda-
tion for the statute, in the sense of describ-
ing the several purposes of the act and 
thereby explaining the objective of the legis- 
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lation, it would be prudent to preface the 
statute with a declaration of policy or in-
tent. This type of provision may prove 
helpful in the event of litigation. This is 
especially important in those States where 
early possession is considered a substantial 
departure from existing law. An excellent 
example of a declaration-of-purpose section 
is § 36-602A of the Code of Georgia wherein 
the following is found: 

This chapter ... is . . intended to pro-
vide a simpler and more effective method 
of condemnation in those cases where, by 
reason of the necessity for a quick deter-
mination of the just and adequate compen-
sation to be paid the owner or owners of 
the property sought to be condemned, 
render a judicial supervision of the pro-
cedure desirable. 

2. Motion for Taking Title and or 
Possession 

Whenever the State or any of its agencies, 
instrumentalities or political subdivisions in-
stitutes proceedings to condemn property for 
highway purposes, it may file a written motion 
either simultaneously with the petition to 
condemn or at any time before judgment, re-
questing that it be vested with title in fee 
simple or any lesser estate in the property or 
easement being condemned and be authorized 
to take possession and use thereof; or only 
the possession and use of the property, if the 
court determines that possession and use with-
out title is sufficient, pending the final deter-
mination of damages. The motion shall con-
tain or have annexed thereto: (a) a statement 
of the authority under which the property or 
any interests therein or any easement is taken; 
(h) a statement of the public use for which 
such property or any interests therein or any 
easement is taken; (c) a description of the 
property or any interests therein or any ease-
ment sought to be taken, sufficient for the 
identification thereof; (d) a statement of the 
legal estate or interest sought to be taken; 
(e) a statement of the formally adopted 
schedule or plan of operation of the project 
and the relationship of the property sought to 
to be taken to such schedule or plan; (f) a 
statement as to the need for the early vesting 
of title and/or possession of the property. 

Comment. The i3rovision would apply 
only to the State or its agencies or instru-
mentalities or political subdivisions, and 
would be available in highway condemna-
tion proceedings. Although it is true that 
the procedure would be beneficial to all  

types of condemnors and for all purposes, 
it may be politic to limit the procedure, at 
least in the beginning, to highway purposes. 
In Arizona and Florida, a procedure such as 
this is available to any condemnor and for 
all public uses; whereas in Arkansas, Louisi-
ana and Minnesota, its use is limited to 
governmental units condemning property 
for highway purposes. 

It is altogether likely that in the majority 
of situations, only possession will be re-
quired during the pendency of the proceed-
ing. Because title does not vest immediately 
upon taking possession, the property owner 
receives additional protection. However, it 
may be unwise to decide this question legis-
latively without knowing the facts peculiar 
to each case. The suggested clause, there-
fore, contains a compromise in that the de-
cision is left to the discretion of the court. 

The requirements as to the content of the 
motion are aimed at defining the property 
and at demonstrating the need for early pos-
session and/or title. The Federal "Declara-
tion of Taking" Act and the statutes of 
Arkansas, Florida, Illinois, Alaska, District 
of Columbia and Puerto Rico require state-
ments of the kind indicated in the preceding 
discussion. 

3. Compensation 

Upon the filing of the motion as required by 
Section 2 and the deposit into court, for the 
use of persons entitled thereto, of the amount 
of the estimated compensation, as determined 
by the condemnor, title to the property in 
fee simple or such lesser estate or interest as 
specified in the motion and the right of entry 
into possession shall vest in the condemnor, 
pursuant to Section 4, and the right to just 
compensation shall vest in the persons entitled 
thereto. Said compensation shall be ascer-
tained and awarded in the proceeding and 
established by judgment therein. 

Alternative Provision 

The court shall fix a date, not less than 
(five) nor more than 

(ten) days after the filing of such motion, for 
the hearing thereof, and shall require notice 
to be given to each party in the proceeding 
whose interests would be affected by the re-
quested taking, except that any party who has 
been or is being served by publication and 
who has not entered his appearance in the 
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proceeding need not be given notice unless 
the court so requires, in its discretion. 

At the hearing, if the court has not previously 
determined that the petitioner has authority 
to condemn property, that the property sought 
to be condemned is subject to condemnation, 
and that such right is not being improperly 
exercised in the particular proceeding, then 
the court first shall hear and determine such 
matters. The court's order therein shall be a 
final order, and an appeal may be taken there- 
from by either party within 	(ten) 
days after the entry of such order. No such 
appeal shall stay the further proceeedings 
herein prescribed unless the appeal is taken by 
the petitioner, or unless an order staying such 
further proceedings shall be entered by the 
trial court or by the appellate court. 

If the foregoing matters are determined in 
favor of the petitioner and further proceedings 
are not stayed, or if further proceedings are 
stayed and the appeal results in a determina-
tion favorable to the petitioner, then the court 
shall hear the issues raised by the petitioner's 
motion for taking. If the court finds that 
reasonable necessity exists for taking the prop-
erty in the manner requested in the motion, 
the court then shall hear such evidence as it 
may consider necessary and proper for a pre-
liminary finding of just compensation, and 
in its discretion, the court may appoint three 
competent and disinterested appraisers as 
agents of the court to evaluate the property 
to which the motion relates and to report their 
conclusions to the court within five days after 
their appointment. The court then shall make 
a preliminary finding of the amount consti-
tuting just compensation. 

Such preliminary finding of just compensa-
tion, and any deposit made or security pro-
vided pursuant thereto, shall not be admissi-
ble in evidence in the main proceedings to 
ascertain the compensation to be paid, and 
shall not be disclosed in any manner to a jury 
if impaneled in such proceedings, and if ap-
praisers have been appointed as herein author-
ized, their report shall not be admissible in 
evidence in the main proceedings, but the 
appraisers may be called as witnesses by the 
parties to the proceedings. 

Comment. There are two distinct types 
of statutes permitting early possession: 
those which allow possession upon the de-
posit of compensation as estimated by the 
condemnor and those which require a hear-
ing upon the question of compensation. The 
Federal "Declaration of Taking" Act and 
the statutes found in Arkansas, Delaware, 
Tennessee, West Virginia, District of Co-
lumbia, Hawaii and Puerto Rico are ex- 

arnples of the former procedure. In Arizona, 
California, Colorado, Florida, Illinois, Ne-
vada, New Mexico, New York (general con-
demnation law), Utah and Wyoming a court 
hearing is required. Admittedly the former 
type of statute affords a quicker procedure 
for the taking of land, but to overcome 
possible constitutional objections such as 
exist in Idaho and Washington a hearing in 
court may be helpful. The suggested statute 
provides for a streamlined procedure, and 
establishes the most desirable type of pro- 
cedure which could be employed. The alter-
nate method may be followed under special 
circumstances. 

In an attempt to reduce the time con-
sumed under the alternative procedure, the 
statute limits the period prior to the hearing 
of the motion, the time to appeal and the 
time appraisers must file their report if ap- 
praisers are employed. Throughout this dis- 
cussion the point should be kept in mind 
that the procedure is not a substitute to the 
main condemnation proceedings. The prop- 
erty owner still is given his day in court. 
The alternative procedure is a compromise 
between the quickest procedure possible and 
an opportunity for preliminary determina-
tion of compensation by the court. The pre- 
liminary aspects of the determination is 
emphasized by the prohibition against the 
admissibility of the amount in the main 
proceedings. Similar provisions barring the 
admission in evidence of the court's deter-
mination or that of the appraisers are found 
in Arizona, Florida, Illinois, Minnesota, 
Nevada, New Mexico, Oregon, Tennessee, 
and Utah. 

It would make little sense to permit the 
taking of possession and/or title if the peti-
tioner did not have the authority to con-
demn, or the property was immune to con-
demnation, or the right to condemn was 
being abused. These are, in a sense, pre—
liminary questions in all condemnation pro-
ceedings and should be determined at the 
outset of the litigation. This practice is 
followed in Arizona, Illinois, Nevada, New 
Mexico, Utah, Wyoming and Hawaii. 

An appeal should be allowed concerning 
these fundamental issues, and by identify-
ing the order as a final order this is accom-
plished. However, by denying a stay of the 
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proceedings unless granted by the court the 
element of speed is not forfeited. 

Once the aforementioned issues are set-
tled, the necessity of accelerating the taking 
and the amount of compensation are deter-
mined. Unless allegations of lack of good 
faith or an abuse of discretion are made 
and proved, the question of necessity will be 
answered by the contents of the motion to 
take. With regard to the preliminary de-
termination of compensation, wide discre-
tion is vested in the court as to the type 
and extent of evidence to be introduced and 
the use of appraisers. 

4. Vesting of Title and/or Possession, 
Deposit and Withdrawal 

Upon the deposit for the use and benefit of 
the property owner or owners with the clerk 
of the court, of the amount of the estimated 
compensation, the court shall enter an order 
vesting title to the property in the condemnor, 
if the court finds that the vesting of title is 
necessary and shall fix a date when the peti-
tioner may take possession of and use the 
property. 

The court, may in its discretion for good 
cause, grant a delay in the vesting of title 
and/or possession. If said delay is granted 
and title has vested, the property owner shall 
pay to the petitioner a rental determined by 
the court. All appropriate legal process, such 
as a writ of assistance and injunction

'
shall be 

available to petitioner to place him in posses-
sion after the date of possession is fixed by the 
court and to prevent interference with the 
petitioner's ase of the property. 

Upon the application of any party in interest, 
and upon notice to all parties, the court may 
order that the money deposited with the clerk 
of the court, or part thereof, be paid to the 
person or persons entitled to receive the same 
and the amount finally determined to be just 
compensation. If the compensation finally 
awarded shall exceed the amount deposited the 
court shall enter a judgment against the peti-
tioner and in favor of the property owner or 
owners. If the compensation finally,  awarded 
shall be less than the amount of money de-
posited and paid to the persons entitled there-
to, the court shall enter judgment in favor of 
the petitioner and against the proper parties 
for the amount of the excess. 

Comment. The act of depositing for the 
use and benefit of the property owner the 
estimated compensation may vest in the  

petitioner title and/or possession. The ques-
tion of the amount to be deposited has been 
treated differently by the several States. 
Arkansas, California, Colorado, Delaware, 
Illinois, Louisiana, New York, Tennessee 
and District of Columbia require that 
money equal to the estimated compensation 
be deposited in court; whereas Arizona, 
Florida, and Utah require that twice the 
amount of the estimated compensation be 
deposited. At the opposite end of the scale, 
Minnesota and West Virginia require no 
deposit as a preliminary to the taking of 
possession. 

By requiring the estimated amount to be 
deposited and giving the court the authority 
to determine any additional deposit or se-
curity, an equitable method of treating the 
problem is established. In recognition of 
the fact that, under particular circum-
stances, it would create a hardship to im-
mediately dispossess the property owner, the 
court is given the discretionary authority 
to delay the vesting of possession. However, 
if title vests immediately the property 
owner becomes a tenant and should pay a 
reasonable rent for continued possession, 
unless an agreement is made to the contrary. 

The prime advantage to the property 
owner of an early possession statute is the 
opportunity he is given to receive at least 
a portion of the compensation at a much 
earlier date in the proceedings than would 
otherwise be the case. To afford him this 
advantage, the suggested section makes pro-
vision for withdrawal of the deposit. Exist-
ing statutes which include such a provision 
are found in Arkansas, California, Dela-
ware, Florida, Louisiana, New Jersey, 
Tennessee, Alaska, District of Columbia, 
Hawaii and Puerto Rico. 

Provision is made for a deficiency judg-
ment in favor of the landowners in the 
event that the final award is greater than 
the amount deposited. In the event the de-
posit and the amount withdrawn is greater 
than the award, the statute provides for the 
repayment of the excess. The latter pro-
vision is found in the statutes of Arkansas, 
California, Delaware, Illinois, Louisiana, 
Minnesota, New Jersey, Tennessee, Alaska 
and District of Columbia. 
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Effect of Withdrawal 

Application of the property owner to the 
court for withdrawal of part or all of the 
money deposited and the payment to the prop-
erty owner thereof, shall not prejudice the 
right of the property owner to contest the 
amount of compensation to be finally awarded. 
The receipt by the property owner of part or 
all of the money deposited shall be condi-
tioned upon the waiver of any and all defenses 
except as to the amount of compensation. 

Comment. This provision is Closely re-
lated to section 3 wherein the amount of 
compensation and the report of the ap-
praisers are inadmissible in evidence. It 
would be inequitable to make the property 
owner choose between immediate compensa-
tion and the right to litigate the question 
of the amount of compensation. Any infer-
ences of offer or acceptance, admission or 
estoppel would substantially reduce the use-
fulness of the statute. This section empha-
sizes the separate character of this statute 
as compared with the principal condemna-
tion proceeding. 

Interest 

The petitioner shall pay, in addition to the 
award as finally determined in the proceed-
ings, interest at the legal rate per annum upon 
the difference, if any, between the amount 
deposited by the petitioner pursuant to sec-
tion 4 of this act and the amount finally ad-
judged to be just compensation; said interest 
to run from the date the property owner stir-
rendered possession of the property in ac-
cordance with the order of taking, to the date 
of payment of the final award. 

Comment. Although providing for the 
payment of interest on the final award, this 
section is of benefit to the condemnor since 
the amount of interest is computed only on 
the difference, if any, between the amount 
deposited and the final award. Use is made 
of the date when the owner surrenders pos-
session pursuant to the order of taking for 
the interest to commence since this is the 
point at which the property owner parts 
with the most beneficial aspects of owner-
ship. 

Dismissal or Abandonment of 
Proceedings 

After the petitioner has taken possession of 
the property pursuant to the order of taking, 

the petitioner shall have no right to dismiss 
the petition or to abandon the proceedings, 
as to all or any part of the property, except 
with the consent of all interested parties or 
except upon an order of the court granting 
permission to so dismiss or abandon. The  

petitioner shall file a written motion request-
ing permission to dismiss the petition or aban-
don the proceeding, stating the grounds for 
such motion. The court shall fix a date for 
the hearing to be given to eadh party whose 
interests would be affected by such dismissal 
or abandonment. The court shall grant the 
motion only if it finds: 

That to require the petitioner to accept 
the property and to pay therefor the just 
compensation which has been or will be 
awarded, will jeopardize the proper com-
pletion of the project; 
That the petitioner is able and willing to 
surrender possession of the property 
promptly UlDOfl  the entry of an order per-
mitting dismissal or abandonment; 
That reasonable money damages would 
constitute a just and adequate compen-
sation for any damage to the property 
which may have occurred during the peti-
tioner's possession thereof, and for loss of 
use of the property by the parties entitled 
to the possession thereof; and 
That no party to the proceeding, in rea-
sonable reliance upon the petitioner's tak-
ing of the property, has so altered his 
position that he cannot be justly and 
adequately compensated in money dam-
ages if dismissal or abandonment is per-
mitted. 

Comment. This section is a compromise 
between the unrestricted right to abandon 
the proceedings and a fixed rule that after a 
desigsated event has occurred the right is 
waived. An attempt is made to provide a 
statute which is flexible and can be adapted 
to the facts of a particular situation. 

S. Re.storation to Interested Parties 

If, on appeal taken under provisions of sec-
tion 3 of this Act, the court shall find that the 
petitioner lacked the authority to maintain 
the proceeding, or if, with the consent of all 
parties to the proceeding whose interest would 
be affected, the petitioner dismisses the peti-
tion or abandons the proceeding as to any 
such property, or if the petitioner shall be 
permitted by the court to dismiss the petition 
or abandon the proceeding as to any such 
property, the trial court shall enter an order 
revesting the title to such property in the 
parties entitled thereto; if title had vested in 
the petitioner, and requiring the petitioner to 
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deliver possession of such property to the 
parties entitled to the possession of same and 
also make provision for the payment of dam-
ages, if any, arising out of the petitioner's tak-
ing and use of the property, and for such 
other expenses as the parties may be entitled 
to by law. 

Comment. It is intended, by this section, 
o restore the property owner to the same 

position he held prior to the inception of 
the proceeding, insofar as possible. 

The Act as Constituting Additional Right 

The right to take possession and title in ad-
vance of final judgment in condemnation pro-
ceedings, as provided by this act, shall be in 
addition to any right, power, or authority con-
ferred by the laws of this State under which 
such proceeding may be conducted, and shall 
not be construed as abrogating, limiting, or 
modifying any such right, power or authority. 

Comment. The intent of this section is to 
indicate that the authority provided by this 
act shall be in addition to any existing 
powers. 

Severability and Repeal 

if any section, provision, or clause of this act 
shall be declared invalid or inapplicable to 
any person or circumstance, such invalidity 
or inapplicability shall not be construed to 
affect the portions not so held or persons or 
circumstances not so affected. All laws or por-
tions of laws inconsistent with the policy and 
provisions of this act are hereby repealed to 
the extent of such inconsistency in their ap-
plication to the declaration of taking pro-
cedure authorized by this act. 

Possession Pending Appeal 

At any time after judgment is entered, or 
pending an appeal from the judgment to the 
Supreme Court, when petitioner has paid into 
court for the property owner or owners the 
full amount of the judgment (and such other 
amounts, if any, as required by the court as 
a fund to pay any further damages and costs 
which may be sustained by the property 
owner or owners if for any cause the property 
is not finally taken for public use), the court 
in which the action was tried may, upon no-
tice of not less than ten days, authorize plain-
tiff, if already in possession, to continue there-
in, or if not, then to take possession of and 
use the property until final conclusion of the 

litigation, and may, if necessary, stay all ac-
tions and proceedings against plaintiff on 
account thereof. 

Comment. Provisions of almost identical 
wording as the above section and with a 
similar objective are found in Arizona, Cali-
fornia, Nevada, Utah, Alaska and Hawaii. 
Two things are accomplished by this sec-
tion: in the event that the petitioner has 
not already taken possession he is author-
ized to do so upon a deposit of the amount 
of the judgment; the petitioner, if already 
in possession, is permitted to continue to so 
remain despite appellate proceedings. As a 
means of protecting the right granted, the 
court is empowered to stay any action or 
proceedings brought to prevent the peti-
tioner from taking possession or continuing 
in possession. 

It is conceivable that without a provision 
of similar import as the above section, an 
appeal would stay the execution of the 
judgment, thereby delaying the taking of 
possession. 

Court Preference 

Proceedings in all courts involving the con-
demnation of property for highway purposes 
may, in the discretion of the court, upon mo-
tion of either party be granted a preference 
over all other civil cases. 

Comment. The objective of this provision 
is to reduce the time required for the trial 
of a case in the normal course of events. 
The public's interest in condemnation pro-
ceedings merits the preferential treatment 
given this type of litigation. It makes good 
sense to attempt to accelerate the entire pro-
ceeding as well as one segment, vesting of 
title and/or possession. Arizona, Arkansas, 
Indiana, Mississippi and South Carolina are 
examples of jurisdictions which, in one form 
or another, have an analogous provision. 
The power to grant a preference is made 
discretionary in order to prevent the situa-
tion from occurring wherein the condemnor 
may be required to handle numerous trials 
at scattered localities at the same time. 
Many States, because of limited personnel, 
might be unable to meet such a situation. 
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All the various procedures to condemn 
property are similar in that they are de-
signed to achieve the same end. In essence, 
these obj ectives are the transfer of posses-
sion of and title to property from its present 
owner to a new owner and the determination 
of the amount of compensation due the 
present owner for the forcible transfer of 
his property. The former of these two goals 
forms the subject of this study. 

The aspect of the existing methods of 
condemnation which has been subjected to 
the most criticism is the undue delay in 
taking possession of property and com-
mencing construction of the desired public 
improvement. This problem of the time lag 
between the inception of the condemnation 
proceeding and the point at which posses-
sion may be taken is inherent in the judicial 
method of condemnation.3  By its very na-
ture, the administrative method provides 
for the taking of possession at a much 
earlier stage of the proceeding than the 
judicial method. In contrast to the early 
vesting of title and possession which char-
acterizes the administrative method, title 
and possession do not vest in the condemnor 
until a formal order of condemnation is 
made by the court at the completion of the 
proceeding. 

It is clear that the delay in taking pos-
session of property engendered by the ju-
dicial method seriously affects the interests 
of the landowner, the condemnor and the 
public. From the standpoint of the con-
demnor and the public, construction of 
urgently needed facilities may be delayed. 
In addition to prolonging the time which 
the public must wait before a new or im-
proved highway becomes available, delay in 
possession has financial consequences. The 
cost of the new facility may become pro-
hibitive due to rising building and labor 
costs. If the proposed project is to be 
financed by revenue bonds a delay in pos-
session may mean that interest will be paid 

3 With the exception of Connecticut, Maine, Massachusetts, 
New York, Ohio, Pennsylvania, Rhode Island and Wisconsin 
the judicial method of condemnation is utilized by the sev. 
eral States and territories. 

on bonds for months before construction 
can start. 

It may seem incongruous to contend that 
it is in the best interests of the landowner 
for the condemnor to be permitted to take 
possession of the property at the inception 
of the proceedings. However, upon reflec-
tion the validity of the proposition becomes 
evident. Once condemnation proceedings 
are instituted the landowner is deprived of 
many valuable incidents of ownership dur-
ing the pendency of the proceedings. The 
laws of a majority of jurisdictions provide 
that any improvements made upon prop-
erty subsequent to the commencement of 
the proceedings are not compensable. The 
saleability of property which is the subject 
of condemnation proceedings is nil, and the 
rental market is non-existent. 

Aside from the aforementioned non-com-
pensable losses to the landowner his capital 
is tied up pending the termination of dila-
tory court proceedings. If a factory is lo-
cated upon property required for a new 
highway, any interruption in the operation 
of the plant will mean the loss of customers. 
A prudent businessman would make ar-
rangements for a new plant once the pres-
ent one is taken by condemnation. How-
ever, since payment of compensation for 
the taking is not made until the completion 
of the proceedings, the businessman may 
not possess the needed capital until his 
plant is shut down. 

Recognizing the hardships created by 
laws which require the final ascertainment 
of compensation as a prerequisite to the 
possession of property, a substantial num-
ber of States and the Federal government 
have enacted "immediate possession stat-
utes." In essence, these laws permit the 
possession of property prior to the final 
ascertainment of compensation. 

It is the objective of this study to analyze 
the laws of the several States pertaining to 
the time of possession, to determine: 

1. Their adequacy from the standpoint 
of the condemnor; 

12 
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The protection afforded the land-
owner; and 

The elements of an effective statute. 

In addition to the aforementioned statutes 
a somewhat related problem, in that it is 
concerned with possession, will be discussed. 
Reference is made to the law pertaining to 
possession pending appeal from the trial 
court's decision to an appellate tribunal. 

Although somewhat tangential to the 
subject the question of making condemna-
tion proceedings a preferred matter in court 
will also be discussed. Affording a prefer-
ence to a condemnation proceeding materi-
ally aids in arriving at a speedy conclusion 
to the proceedings. However, such a device 
is not a substitute for the relief provided by 
an "immediate possession" law. 



COURT PREFERENCE 

One of the most serious problems in the 
administration of justice is the delay be-
tween the time a case is instituted and the 
date it is tried. Congested court calendars 
are the rule rather than the exception. As 
serious as this delay is when the litigants 
are private parties the difficulties are com-
pounded when one of the parties is a unit 
of government. In that event, the public 
as a whole suffers the consequences. 

Admittedly the situation is somewhat 
alleviated in those jurisdictions which per-
mit the condemnor to take possession at the 
inception of the proceedings or shortly 
thereafter. These provisions will be dis-
cussed in another section. Although reme-
dying one defect in the condemnation 
procedure these statutes create another 
problem. Some of these laws provide that 
interest shall run, from the date of posses-
sion until compensation is finally fixed, on 
the amount awarded by the court in excess 
of that paid or deposited by the condemnor. 
It therefore is in the best interests of the 
condemnor, even in those jurisdictions 
which permit "immediate possession," to 
secure an early termination of the litigation. 
The need for a quick end to the proceedings 
becomes more imperative in those jurisdic- 

tions in which possession must await the 
final determination of compensation. 

When the position of a property owner 
in a condemnation action is viewed real-
isticly the benefits to be derived from a 
court preference become apparent. Prefer-
ential treatment in no way deprives him of 
any remedies granted by law. Once con-
demnation proceedings are instituted the 
market for his property ,  no longer exists; 
and in most, if not all, jurisdictions any im-
provements made subsequent to the date of 
commencement of the proceedings are non-
compensable. The proceedings freeze the 
use of the property and deny to the prop-
erty owner a market for the rental or sale 
of his property. The income producing 
character of the property may and probably 
is adversely affected by such results. 

The longer the property owner must wait 
before he is compensated for the taking of 
his property the more severe are the hard-
ships which he may face. This is especially 
true in those States where he is unable to 
receive at least partial compensation before 
the completion of certain steps which re-
quire the attention of the court. 

One means of reducing the delay caused 

See Table 1. 

Table 1. Court Preference 

State Highway* 

County Roads 
Local Units of 
Government 

General Con- 
demnation Law 

Public Works 
Eminent Domain  

Conventional Controlled Law  
Highway Access Highway 

Ariz. Ark. Mo. Calif. Calif. - Ariz. 
Ark. md. S. C. Ky. Fla. N. C. 
md. Ky. Tenn N. Y. Ky. S. C. 
Miss. Miss. Ore. La.  
S. C. N.M. S.C. Md. 

Ohio Mass.  
S. D. S 
Vt. 
Wash. 

Total 	5 9 3 5 6 - 3 

Rhode Island Turipike and Bridge Authority also affords a court preference. 

14 
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by crowded court dockets is making con-
demnation proceedings preferred matters. 
That is to say, rather than requiring that 
the proceeding work its way to the top of 
the docket it would be tried as soon after 
issue is joined as Possible. In metropolitan 
areas where the jury calendar may be 
months or even years behind schedule the 
great savings in time to be gained by a 
preference is self-evident. 

In light of the beneficial consequences to 
all interested parties it is somewhat sur-
prising to find how few jurisdictions have 
afforded a court preference to condemnation 
proceedings.-' 

The highway codes of five States contain 
provisions which grant a preference to con-
demnation proceedings brought by the State 
highway department.6  A limitation is 
placed on the preference granted by the 
statutes of Arkansas, Indiana and Missis-
sippi. In these jurisdictions condemnation 
proceedings shall take precedence over all 
actions not involving the public interest. 
The statutes are silent as to the meaning 
of "public interest." The Arizona legisla-
tion extends the preference over all other 
civil actions. The provisions are similar in 
that they require no implementation on the 
part of either party for the preference to 
take effect. The South Carolina statute ap-
pears to require a motion by either party 
requesting the court to advance the pro-
ceedings out of turn. 

Three States, Arizona, North Carolina 
and South Carolina, enacted special eminent 
domain procedures during the 1930's for 
public works in which the Federal govern-
ment pays part or all of the cost.7  These 
laws are available to all units of govern-
ment and are supplemental to other con-
demnation procedures. Each contains a 
provision which grants a preference over 
other civil cases to proceedings brought 
pursuant to these statutes.8  

In only three States, Missouri,5  South 

This study does not include a review of the rules of 
civil procedure in the several States wherein a provision for 
preferential treatment for various types of cases may be 
included. 

Arizona: 	18-155B 	Arkansas: 	§ 76-542 ; Indiana: 
§ 86-2956 ; Mississippi: § 8028 ; South Carolina : § 33-139. 

7 Arizona: § 12-1141 et seq.; North Carolina: § 40-30 ef 
seq.; South Carolina: § 25-101 et seq. 

Arizona: § 12-1142A ; North Carolina: § 40-33; South 
Carolina: § 25-104. 

§ 228.180(4). 

Carolina,10  and Tennessee" are provisions 
found in that section of the highway code 
pertaining to county highw'ays which pro-
vide for a court preference to proceedings 
brought by a county to condemn property. 
Missouri law provides that within 30 days 
after the circuit court receives an order 
from the county court reciting the fact that 
the county court and the landowner are 
unable to agree on the amount of damages 
the issue shall be heard by the circuit court. 
The South Carolina provision applicable to 
counties is similar to that pertaining to the 
State in that it requires either party to 
move the court to advance the proceedings. 
Any controversy arising out of the laying 
out and establishing of a road in Tennessee 
is to be heard at the first term of court after 
it is docketed. 

At the local level five States establish, in 
varying degrees, preferential treatment for 
condemnation proceedings.'2  Both Cali-
fornia provisions state that the proceedings 
"shall have precedence so far as the busi-
ness of the court will permit." The Ken-
tucky, New York (applicable to all pro-
ceedings) and South Carolina statutes 
require a request of the court by either 
party for a preference, whereas the limited 
New York provisions and Oregon statute 
are self-executing. A somewhat unique 
limitation is found in the Kentucky statute. 
Condemnation proceedings can be advanced 
only over other common law actions. It is 
interesting to note that condemnation pro-
ceedings at common law were treated sui 
generis and not like ordinary actions. 
Quere: whether "common law actions" re-
fers to those actions at common law at the 
time of the signing of the Federal Constitu-
tion? Condemnation proceedings in New 
York and Oregon are to be preferred over 
all cases except criminal matters and, in the 
latter jurisdiction, mechanics lien cases. 

Condemnation proceedings instituted by 
interstate bridge districts 13  and improve- 

'° § 33-838. 
' §54-019. 
12 California: Streets & I-Iighways, § 3331 (Street Opening 

Act of 1889), § 0121 (Improven,ent Act of 1011) ; Kentucky: 
§ 94.710(1) (second class cities) ; New York: Village Law, 
§ 318-C (applicable to all proceedings), § 321-S (ascertain. 
,,ie,,t of compensation for da,nages and assessment for henefit 
be the eup,eme court, without a jury) : Oregon: § 223.145 
(city) ; South Carolina: §25-168 (municipalities). 

13 §70-2019. 
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ment districts 14  in Arkansas receive prefer-
ential treatment. These proceedings are to 
take precedence over all other causes 
whereas actions brought by the State high-
way department take preference over only 
those cases not involving the public interest. 

At any time during the pendency of a 
condemnation action brought by the Rhode 
Island Turnpike and Bridge Authority 
either party may apply to the court for a 
show caus order to expedite the proceed-
ing.15  

A reading of the general condemnation 
laws of the several States discldses that in 
a small group of jurisdictions, condemna-
tion proceedings are afforded, in one man-
ner or another, preferential treatment.'° In 
Califdrnia," Kentucky,'8  and Massachu-
setts I's  the preference is granted to all con-
demnation proceedings, but in Maryland 20 

it applies only to actions brought by the 
State Roads Department. The California 
and Kentucky provisions require no fur-
ther action for the preference to become 
effective, whereas in Maryland and Massa-
chusetts either party must apply to the 
court and it is within the discretion of the 
court whether or not to grant a preference. 

Expropriation suits (condemnation pro-
ceedings) in Louisiana are to be "tried in 
term time or in vacation and shall be con-
ducted with the greatest possible dis-
patch." 2' Whether or not such suits are 
preferred actions cannot be determined 
from the statute, but it is apparent that 
the legislature recognizes the problem and 
has attempted to alleviate the situation. 
Within 30 days after the question of public 
use is adjudicated the procedure applicable 
to the Washington State Highway Depart-
ment requires a determination as to the 
question of compensation." Additional pro-
visions are-made concerning the availability 
of veniremen but in substance the entire 
provision is directed at the reduction of the 
time it takes to complete litigation. 

'4 § 30.309. 
'5 Laws of 1954, Oh. 3390, § 6(g)(1). 
'° See Part I of this study for a discussion of the utiliza- 

tion of the general condemnation law by the several unite of 
government active in the highway field. 

" Code of Civil Procedure, § 1264. 
18 § 416.120(1). 
15 Ch. 79, § 34. - See also Oh. 80A, § 9 (Betterment 

Assessments). 
Art. 33A § 22. 
Tit. 19, J 8. 

22 § 8.04.080. 

In Florida once the action is at issue the 
judge is directed to try the case at once." 

As in the case of other areas of highway 
law the more recent controlled access stat-
utés contain provisions not found in the 
remainder of the highway code. In a small 
group of States, nine such laws provide for 
a court preference for proceedings brought 
to condemn property for controlled access 
facilities.'4  The aforementioned proceed-
ings are to take precedence over all actions 
not involving the public interest. 

The paucity of legislation granting a 
preference may be partially explained by 
the fact that the condemnation laws, being 
somewhat removed from the mainstream of 
the average lawyer's practice, have not re-
ceived the attention of the procedural re-
formers. Another explanation may be that 
the exercise of the power of eminent do-
main, until relatively recent times, did not 
affect the interest of a substantial segment 
of the public. This is no longer the situation. 

Although the interests of both the con-
demnor and property owner are enhanced 
by an early termination of the proceedings, 
there are two shortcomings to the granting 
of a court preference. The practice of 
granting preferential treatment to different 
classes of litigation has reached the point 
where the preference calendar may be as 
congested as the normal trial docket. If 
there has been an indiscriminate granting 
of court preferences that is no reason for 
not providing for such treatment in a meri-
torious case. In those areas, primarily 
metropolitan centers, wherein the prefer-
ence calendar is overcrowded the normal 
trial calendar would probably be likewise 
congested. The result is that without a 
preference a case, figuratively, would never 
come to trial. A preference would insure 
the eventual conclusion of the proceedings. 

With the acceleration of the highway 
program, a State may have a score of con-
demnation suits pending at the same time 
in various localities scattered throughout 
the State. If all these cases were to reach 
the trial stage at the same time a State 

' § 73.10. 
21 Arkansas: § 76.2200 ; Indiana: § 30-3106; Kentucky: 

§ 177.260; Mississippi: § 8039.06; New Mexico: L of 1957. 
Oh. 234, § 6; Ohio: § 5535.05; South Dakota: L. of 1053, 
Oh. 155, § 6 ; Vermont: L. of 1055, Act 270, § S ; Wash-
iigton: § 47.52.060. 
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Hollywood Freeway, LosAngeles, California is one of six Stntes having ii general coish,iniiat ion statuf e that 
grail Is ii coitrt preference in enntieiit domain casts. 
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would probably be hard pressed, dueto its ever, once it is recognized that it is in the 
limited personnel, to handle such a trial best interest of all concerned that litigation 
load. For this reason it is thought advisable reach a just conclusion as quickly as possi-
to vest in the court discretionary powers in ble all avenues should be explored which 
the issuapce of a preference. 	 will aid in achieving said objective. The 

No one contends that a court preference granting of a court preference over all other 
is in itself a solution to the need for a civil cases to condemnation proceedings 
streapali.ned condemnation procedure. How- may be one step in the proper direction. 



TIME OF POSSESSION 

CONSTITUTIONAL PROVISIONS 

The point of departure for a discussion of 
the statutes pert.aining to the time posses-
sion 25  may be taken of property which is 
being condemned are the constitutions of 
the several States and the Federal govern-
ment.26  It is self-evident that the legality 
of any statute is ultimately predicated upon 
its meeting the requirements of the relevant 
portions of the State or Federal Constitu-
tions. Aside from appraising the legality 
of existing statutes, a knowledge of the 
pertinent provisions found in the several 
State constitutions is a prime requisite for 
the drafting of remedial legislation. In a 
good many instances corrective legislation 
may be enacted which will curtail the exist-
ing delay and yet not require amendment 
of the organic law. For these reasons a 
somewhat detailed review will be made of 
the several constitutions to provide a frame 
of reference for the subsequent analysis of 
the "immediate possession" laws. 

Federal Constitution 

A brief comment on the Federal Consti-
tution will show that constitutional objec-
tions to "immediate possession" statutes are 
not founded on any provision of the Federal 
Constitution but are predicated upon pro-
visions unique to a particular State. That 
part of the fifth amendment pertinent to 
this discussion provides: 

No person shall ... be deprived of life, 
liberty or property without due process of 
law; not- shall private property be taken for 
public use, without just compensation. 

By judicial construction the fifth amend-
ment is a limitation on the powers of the 
United States and does not apply to the sev-
eral States.27  However, the fourteenth 
amendment, which also includes a due 
process clause, by its very language applies 

25 See Table 3. 
°° For a comprehensive discussion of those constitutional

provisions which directly or Indirectly affect highways see: 
Highway Research Board, Special Report on Constitutional 
Provisions Coi,cerning Highways, in preparation. 

° Winoi,,s Point Shooting Club v. Casperson, 193 U.S. 189, 
24 S. Ct. 431, 48 L. Ed. 673; Barron v. Baltimore, 7 Pet. 
243, 8 L. Ed. 672. 

to the States. The relevant clause, is found 
in section 1: 

nor shall any State deprive any pel'SOfl 
of life, liberty or property, without due 
process of law; 

The cases are legion which hold 'that the 
"due prOcess clause" doe's not require that 
compensation be determined in advance of 
possession.28  As'long as the established pro-
cedure provides for the .. ascertainment of 
compensation pursuant to regular processes 
of law and for its payment, when ascer-
tained, "due process" is satisfied.2° 

The third and last provision of the Con'-
stitution of the United States which, is rele-
vant to the present discussion is the seventh 
amendment. It ptovides: 

In suits at common law; where the value in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall, be preserved; 

However, the seventh amendment is not 
within the scope of limitation on State 
power found in the fourteenth amendment.'° 

It should be apparent that the Federal 
Constitution is not a deterrent to an effec-
tive "immediate possession" statute. This 
is made doubly clear by those cases 11  sus-
taining the constitutionality of th& Federal 
"Declaration of Taking Act" 32  and its pe-
cursor applicable only to the District of 
Columbia.'3  

If the Federal Constitution has' a "rela-
tively slight impact on the problem of jos-
session the same cannot be said for the 
several State constitutions. The subsequent 
disussion will show that in one group of 
jurisdictions early possession is prohibited 
by the constitutional requirement of pre- 

Joslin 311g. Co. v. Providence, 262 U.S. 668, 43 S. Ct. 
684, 67 L. Ed. 1167 ; Bragg v. Weaver, 251 U.S. .57, 40 S. Ct, 
62, 64 L. Ed. 135 ; Corzier V. ldrupp, 224 U.S. 290, 32 S. Ct. 
488, 56 L. Ed. 771; Sweet v. Recl,el, 159 U.S. 300, 16 S. Ct. 
43, 40 L. Ed. 188. 

°° Nichols, 'Envi,e,,t Domain, 3id Ed., § § 4.8, 8.71142' 
Palko v. Connecticut, 302 U.S. 319, 58 S. Ct. 140, 82 

L. Ed. 288; and cases cited therei,,. 
City of Oakland v. U.S., CCA ,Cal., 124 F.2d 9.50 

Poton,ac RIce. Power Co. v. U.S., 66 App. D. C. 77, 8.5 P.2d 
243, eert. den. 2.90 	 .57 S. Ct. 27. Si L. Ed. 416 
U.S. v. 40.75 Acres of la,id, More or Less,' Situate in DuI'age 
County, 111.. 1). C. 75 F. Supp. 230 ; U.S. v. Eighty Acres 
of land in W'i 11 ia,,,so,, County, 1). C 111., 26' F. Supp. 315 
Hessel v. A. Smith & Co., B. C. 111., 15 F. Snpp 053. 

-12  40 U.S.C.A. § § 258a-258e, 46 Stat. 1421. 
8340 U.S.C.A. § 370. 4S Stat. 1417, tra,,efer,ed to 16-62S 

of the 1951 District of
, 
 Columbia Code. 
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payment, but the constitutions of another 
group permit, in one form or another, pos-
session prior to the final ascertainment of 
compensation. 

State Constitutions 

Of paramount importance to the subject 
under discussion are those provisions of the 
several State constitutions 31  concerning the 
time and manner of payment. These pro-
visions fall in three categories: 

Compensation must be actually paid 
in advance of taking.35  

Compensation must be paid or depos-
ited in court in advance of taking.36  

Compensation must be paid or secured 
in advance of taking.37  

The Arkansas constitution requires the 
payment or deposit in court of compensa-
tion determined by a jury of twelve men.38  
However, it has long been held that this re-
quirement has no application to the State 
or subdivisions thereof.39  A taking of prop-
erty for a county road in Texas is deemed 
to be an acquisition by the State and there-
fore prepayment or deposit is not required 

' See Table 2. 
Alabama: Art. I, § 23, Art. XII, § 235 (Municipal or 

other Corporations); Georgia: Art. I, § 2-301, (see Georgia 
Power Co. v. Fountain, 207 Ga. 361, 61 S.E.2d 454, holding 
that where compensation is made or tendered and refused, 
and all conditions precedent are performed, the property may 
be appropriated and neither ejectment nor trepass can be 
maintained). Idaho: Art. I, § 14 ; Indiana: Art. I, § 21 
(except when taking is by State) ; Kentucky: § 13; Missis-
sippi: Art. III, § 17, but see Byrd v. Board of Supervisors, 
179 Miss. 880, 176 So. 386 ; Under section 17 of the consti-
tution neither the State nor any of its political subdivisions 
is required to tender actual cash as jukt compensation for 
the property taken or damaged in an eminent domain plo. 
ceeding. The requirement of payment in advance of possession 
is satisfied when the public faith and credit are pledged to a 
reasonably prompt ascertainment of payment and there is 
adequate provision for enforcing the pledge accord Henritzy 
v. Harrison County, 180 Miss. 675, 178 So. 322 ; New Jersey: 
Art. I, J 20 (applicable to individuals and private corpora-
tions) ; Oregon: Art. I, § 18 (not applicable to the State) 
South Carolina: Art. 1, § 17 ; South Dakota: Art. VI, § 13. 

30  Arizona: Art. II. § 17; California: Art. I, § 14; Colo-
rado: Art. II, § 15; Florida: Art. XVI, § 29; Kansas: 
Art. XII § 4; Louisiana: Art. VI, § 19.1 (applicable only 
to expropriation for highway purposes) ; Maryland: Art. III, 
§ 40A (property in Baltimore City and required by State or 
Mayor and City Council of Baltimore City), Art. III, § 4011 
(applicable to State Roads Commission) ; Missouri: Art. I, 

26; Montana: Art. III, § 14; North Dakota: Art. I, § 14 
as amended is, 1956, L. of 1957, Ch. 397 (amount of State's 
offer deposited) ; Ohio: Art. I, § 19, Art. XIII, § 5 (appli-
cable to corporations) ; Oklahoma: Art. II, § 24; South 
Carolina: Art. IX, § 20 (applicable to any corporation) 
Texas: Art. I, § 17 (except when taking is by State) ; Wash-
ington: Art. I, § 16 amended by amendment 9. 

57 Iowa: Art. I, § 18; Kentucky: § 242 (municipal or 
other corporation) Michigan: Art. XIII, § 1 ; Misnesota: 
Art. I, § 13 ; Nevada: Art. I, § 8, Art. VIII, § 7 ; Oregon: 
Art. XI, § 4 (applicable to corporations) 	Pennsylvania: 
Art. I, § 10. Art. XVI, § 8 (municipal corporations) ; South 
Dakota: Art. XVII, § 18 (municipal corporations) ; West 
Virginia: Art. III, § 9 (applicable to company incorporated 
for purpsses of internal improvement). 

88 Art. XII, 	9. 
39  Barton v. Edwards, 120 Ark. 239, 179 S.W. 354. 

by the constitution.4° Although the consti-
tution does not require the State to pay or 
deposit money before the taking, the ap-
plicable statute, Art. 3268, requires the pay-
ment or deposit of the commissioner's 
award before possession may be taken. The 
State and its political subdivisions are 
exempt from depositing double the amount 
of the award plus a bond but not from de-
positing the amount of the award.4' 

Although Article I, § 17 of the South 
Carolina constitution prohibits the taking 
of property without just compensation be-
ing fixed, the supreme court has interpreted 
this provision as not requiring that com-
pensation be paid prior to possession .42  The 
requirement is satisfied if "before the owner 
is finally deprived of his property, proper 
provision shall be made for payment 
thereof." 

The Washington constitutional provision 
requiring prepayment or deposit before 
taking and an "immediate possession" stat-
ute, RCW 8.04.090, .092, enacted pursuant 
thereto came before the supreme court in 
1955 .43  In a unanimous opinion the court 
held that insofar as RCW 8.04.090 per-
mitted the State to take possession of prop-
erty prior to a judicial determination of 
compensation, which includes a jury trial, 
unless waived, said statute was violative 
of the constitution. This decision highlights 
another constitutional requirement that 
must be fulfilled by an "immediate posses-
sion" statute. If the courts interpret the 
constitutions as requiring that the money 
paid or deposited or secured in court prior 
to the taking be determined by a jury, then 
the ability to take early possession of prop-
erty will be stultified. For this reason it is 
important to be cognizant of the several 
constitutional provisions in respect to a 
jury determination of compensation. 

It should be remembered that at common 
law, although a jury was employed to lay 
out highways, it was not a common law 
jury of twelve men presided over by a 

45 Morgan v. Oliver, 98 Tex. 218, 82 S.W. 1028 Travis 
County v. Trogdam, 88 Tex. 302, 31 S.W. 358. 

' Compare § 2 of Art. 3268 with § 1 of the same article 
and see Traders Compress Co. V. State, —Tex.—, 77 5.W.2d 
245. 

82 City of Spartanburg v. Ilelk's Department Store of Clin-
ton, 199 S.C. 458, 20 S.1L24 157. 

88  State v. Yelle, 46 \\'ash. 24 166, 279 P.2,1 645. 
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judge." The size was indeterminate and in 
place of a judge, a sheriff or coroner pre-
sided.45  To quote from Nichols: 40  

In accordance with this practice (the afore-
mentioned) it was the custom in most of 
the colonies in which the writ of ad quad 
damnum was adopted for the purpose of as-
sessing damages in eminent domain cases, to 
have the tribunal which assessed the dam-
ages composed of less than twelve, and in 
other respects to ]ack the characteristics of a 
common law jury. It had become the prac-
tice in almost all of the original thirteen 
states at the time when their constitutions 
were adopted to refer the question of dam-
ages from the construction of ways or drains 
or mill dams to a commission of viewers or 
appraisers, generally three or five in num-
ber. It is accordingly well settled that the 
assessment of damages in eminent domain 
proceedings by a judicial tribunal other than 
a jury constitutes due process of law, and 
consequently is not a violation of the fifth 
amendm cut when the taking is by the United 
States, or of the fourteenth amendment when 
the taking is by authority of a state. 

Those jurisdictions which require a jury 
trial either by a provision in their constitu-
tion or by legislative enactment have 
created a new right unknown at common 
law.47  This fact is of prime importance, for 
as will shortly be shown a large group of 
State constitutions provide that the right of 
trial by jury shall remain inviolate or shall 
continue as theretofore practiced. The ef-
fect of this type of provision is not to create 
a new right but only to continue the old 
practice; in effect, not requiring a jury trial 
in condemnation proceedings. 

Upon analysis of the several State consti-
tutions, the provisions relative to jury trials 
may be divided into four groups: 

1. Jury trial in all cases 18  (10 States). 
2. Jury trial in all cases except when 

State is condemnor°° (7 States). 
3. Right to a jury trial shall remain in- 

44 2 Iltackotone Cois.,nen tories 259. 
° Ibid. 

40 Nichols, Eminent Domain, 3rd Ed., Vol. 1, § 4.105(1). 
47 Baltimore & 0. Line Inc. v. Redman, 295 U.S. 654, 55 

S. Ct. 890, 79 L. Ed. 1636 Dimick v. Schiedt, 292 U.S. 
474, 55 S. Ct. 296, 79 L. Ed. 603 ; Slocum v. New York 
Life Ins. Co., 228 U.S. 364, 33 S. Ct. 523, 57 L. Ed. 879. 

° California: Art. I, § 14 ; Colorado: Art. IT, § 15 (at 
option of landowner damages assessed by three freel,olders) 
Florida: Art. XVI, § 29 ; Iowa: Art. I, § 18 ; Missouri: 
Art. II, § 21; North Dakota: Art. I, § 14; Ohio: Art. I, 
§ 19, Art. XIII, § 5 ; Oklahon,a 	Art II, § 24 ; South 
Dakota: Art. VI, 13 ; W'est Virginia: Art. ITT, § 9. 

45 Alabama: Art. XII, § 235 ; Illinois: Art. II, § 13 ; Nen-
tucky: § 242 ; Maryland: Art. III, § § 40, 40A, 40B ; Michi-
gan: Art. XIII, § 2 New York: Art. I, § 7; Pennsylvania: 
Art. XVI, § 8. 

violate or continue as heretofore 50  (26 
States). 

4. Jury trial in all cases where appro-
priation is for a corporation other than a 
municipal corporation 	(4 States). 

Although the Arkansas constitution re-
fers to "any corporation" it has been helci 
that the right to a trial by jury, in the 
absence of a statute applies only to an ac-
quisition by a private corporation.°2  Even 
in the case of proceedings brought by a 
private corporation the right to a jury trial 
extends only to the final ascertainment of 
compensation.53  The constitution is no re-
striction on the right of the legislature to 
prescribe a different method of ascertaining 
the amount to be deposited for security of 
compensation." In Montana, a jury is re-
quired by the constitution only in condem-
nation proceedings brought to acquire prop-
erty for a private road.55  The Louisiana 
provision is limited by its language to 
criminal matters," while the Utah clause 11  
provides that a jury trial shall be waived 
in civil trials unless specifically requested. 

Another possible obstacle to the early 
taking of possession of property may lie in 
the "due process clause" found in 45 State 
constitutions."' A recent Idaho case squarely 
presented the court with the question of 
whether taking possession of property upon 
a deposit of compensation as determined by 
the condcmnor afforded the property owner 
"due process of law." 59  

60 Arkansas: Art. TI, § 7 (inviolate) ; Connecticut: Art. I, 
§ 21 (inviolate) ; Delaware: Art. I, § 4 ; Georgia: § 2.5101. 
(inviolate) ; Idaho: Art. I, § 7 (inviolate) ; Indiana: Art. I, 
§ 20 (inviolate) ; Eansas: Bill of Rights, § 7 (inviolate) 
Maine: Art. I, § 20; Massachusetts: Part the FIrst Art. 
XV; Minnesota: Art. I, § 4 (inviolate) ; Mississippi: Art. 
III, § 31 (inviolate) ; Montana: Art. III, § 23 (inviolate) 
Nebraska: Art. I, § 6 (inviolate) ; Nevada: Art. I, § 3 (in-
violate) New Hampshire: Part I, Art. XX ; New Jersey: 
Art. I, § 7 (inviolate) 	New Mexico: Art. IT, § 12 (in- 
violate) ; North Carolina: Art. I, § 19 (inviolate) ; Oregon: 
Art. I, § 17 (inviolate) ; Rhode Island: Art. I, § 15 (in-
violate) ; Tennessee: Art. I, § 6 (inviolate) ; Texas: Art. I, 
§ 15 (inviolate) ; Vermont: Ch. I, Art. XII ; Virginia: Art. 
I, § 11; Wisconsin: Art. I, § 5 (inviolate) ; Wyoming: 
Art. I, § 9 (inviolate). 

i Arizona: Art. IT, § 17 ; Illinois; Art. XI, § 14 ; South 
Carolina: Art. IX, § 20, see Smith v. City of Greenville, 
229 S.C. 252, 92 S.E.24 619; Washington: Art. I. § 16. 

52 Young v. Red Forks, Levee District, 124 Ark. 61, 186 
S.W. 604. 

53 Ex parte Reynolds, 52 Ark. 330, 12 S.W. 570. 
54 Thid. 
'° Art. TIT, § 15. 
F's Art. VII, § 41, State v. Burns, 169 La. 520, 125 So. 580. 
"Art. I, § 10. 
s Constitutional Provisions Concerning High ways, Special 

Report in preparation, Highway Research Board. 
9 Yellowstone Pipeline Company v. Dru5nmo,id, 77 Idaho 

86, 287 P.24 285. (The fact that a private conclemnor rather 
than the State was involved would appear to be irrelevant 
since the constitutional provisions the statute violated are 
of universal application and the statute, itself, makes no cbs- 
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Table 2. Constitutional Provisions Pertaining to Payment and Jury Trials 

Compensation 
Paid in. 

Advance of 
Taking 

Compensation 
Paid or De- 

posited in Ad- 
vance of 
Taking 

Compensation 
Paid or Se- 

cured in Ad- 
vance of 
Taking 

Jury Trial 
in All Cases 

Jury Trial 
Except when 

State is 
Condemnor 

Right to Jury 
Trial Remains 
Inviolate or 
Continues as 
Heretofore 

Jury Trial 
when Appro- 
priation is 

for a Corpo- 
ration Other 

than a 
Municipal 

Corporation 

Ala. Ariz. Iowa Calif. Ala. Ark. Ariz. 
Ga. Calif. Ky.' Cob. Ill. Coon. Ill. 
Idaho Cob. Mich. Fla. Ky. Del. S. C. 
md.2  Fla. Minn. Iowa Md. Ga. Wash. 
Ky. Kan. Nev. Mo. Mich. Idaho 
Miss. La. Ore.3  N. D. N. Y. md. 
N. J. Md. Pa. Ohio, Pa. Ken. 
Ore.4  Mo. S. D.5  Okla. ' Me. 
S. C. Mont. W. Va. S. D. Mass. 
S. D. N. D.°  W. Va. Minn. 

Ohio Miss. 
• Okla. Mont. 

S. C.3  Neb. 
Tex.2  ' Nev. 
Wash. N.H. 

N.J. 
N.M. 
N. C. 
Ord. 
R. I. 
Tenn. 
Tex. 
Vt. 
Va. 
Wis. 
Wyo. 

Total 	10 15 9 10 7 - 	26 4 

1 Municipal or other corporation. 
2 Except when taking is by State. 

Corporation. 
Not applicable to State. 
Municipal corporation. 
State's offer deposited. 

Section 7-717 of the general condemna-
tion law of Idaho was amended in 1953"  

to provide for the "immediate possession" 
of property. Prior to the 1953 amendment 
section 7-717 provided for the appointment 
of three commissioners to assess and deter- 
tinction between classes of condemnors.) Compare such cases 
as found in footnote 84 upholding the Federal Declaration 
of Taking Act and such State court decisions as Carpenter v. 
Dupont, 31 Del. Ch. 80, 66 A.2d 602; Schrader v. Third 
Judicial Distritt, 58 Nev. 185, 73 P.2d 493 ; San Louis Land 
and Improvement Co. Y. ldenilworth Canal Co., 3 Cal. App. 
233, 32 P. 860 State v. 0.62033 Acres of Land, 49 Del. 174, 
112 A.2d 857 Liles v. Creveling, 151 Te,,n. 61, 268 S.W. 
629; Simms v. Dillon. 119 W. Va. 284, 193 S.E. 331, 113 
A.L.R. 787. Department of Public Works & Buildings v. 
Butler Co. —Tll.—, 150 N.E.2d 124. 	 - 

60 Laws of 1053, Ch. 252. 

mine, after a hearing, the damages to be 
paid the landowner. Upon the payment of 
said award or the deposit of same in court 
for the property owner's benefit the court 
was permitted to make an otder permitting 
the condemnor to take possession of and 
use of the property pending the final deter-
mination of damages. The effect of the 
1953 change was to delete from the section 
the provision concerning the appointment 
of commissioners. Upon the affidavit of the 
condemnor as to the value of the property 
and reasons for the necessity of "immedi- 
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ate possession" the court was permitted to 
grant an order of possession upon the de-
posit in court, by the condemnor, of a sum 
equivalent to twice the amount set forth 
in the condemnor's affidavit of value. Once 
the order was granted and money deposited, 
title vested in the condemnor and the right 
to one-half the deposited money was vested 
in the condémnee. Additional provisions 
provided for the withdrawal of the money 
by the landowner, and trial by jury if the 
money was not accepted. 

The Idaho Supreme Court held
'

in a 
unanimous opinion, that the amended pro-
visions were unconstitutional. In arriving 
at this decision the court rested its opinion 
on Art. I, §§ 13, 14 of the Idaho Constitu-
tion. The former section provides in part: 

No person shall . . . be deprived of life, 
liberty or property without due process of 
law. 

The latter section reads in part: 

Private property may be taken for public 
use, but not until a just compensation, to 
be ascertained in the manner prescribed by 
law, shall be paid therefor. 

In substance the court reasoned that just 
compensation was not first paid the owner 
as required by the constitutional guarantee 
of due process since an impartial tribunal 
did not fix the damages at a hearing before 
the same were assessed. The court read 
into Art. I, § 14 the requirement that before 
possession may be had payment of just 
compensation must be made and this re-
quires a hearing by an impartial tribunal. 

Quere: Would the court have reached 
the same conclusion if a preliminary hear-
ing had been held by the court or court ap-
pointed appraisers at which time the amount 
to be deposited was determined? Either of 
the aforementioned or a combination of each 
is the procedure followed in a large group 
of jurisdictions.6' 

ADMINISTRATIVE METHOD OF 

CONDEMNATION 

Possession Before Judgment 

There are four phases of the judicial 
method of condemnation,62  as follows: 

61 See foothote 95. 
02  See Table 3. 

The institution of the proceedings; 
The preliminary report of the viewers 

or commissioners; 
The determination by the jury or court 

of compensation and the subsequent final 
order of compensation and order of condem-
nation; and 

The completion of any appellate pro-
ceedings to a tribunal other than the trial 
court. 

In addition to the four stages at which 
possession is authorized in the several States 
there are two other points, in terms of time, 
when possession may be taken: prior to the 
inception of the proceedings and at or some-
time after the commencement of the action. 

Irrespective of the various technical dif-
ferences between the laws of the several 
States, all those employing the judicial 
method of condemnation may be grouped 
under one of the aforementioned six points 
in time when possession may be taken.03  
However, this approach has no relevancy 
to the laws of a small number of jurisdic-
tions which condemn property by the ad-
ministrative method.64  In essence the ad-
ministrative method permits the vesting of 
possession and/or title to property after the 
condemnor satisfies certain requirements. 
From that point on the landowner has the 
burden of instituting proceedings if he de-
sires to contest the taking or amount of 
compensation. Another way of looking at 
the administrative method is to sa3t that 
those States utilizing it would fall within 
the first category; that is to say, possession 
and/or title vests prior to the commence-
ment of court proceedings. 

Of the eight States employing the ad-
ministrative method four, Connecticut, 
Maine, Massachusetts and Rhode Island, 
are located in New England, while two 
others, New York and Pennsylvania are 
adjacent thereto. Ohio and Wisconsin make 
up the remaining two jurisdictions. The 
geographical proximity of these States may 

°3 Two excellent studies of the question of when possession 
may be taken are: Immediate Possession of Highway itight-
of.i Vail, Committee on Right-of-Way, Ameriean Association 
of State Highway Offieials, 1951 ; Study and Act Retating to 
Vesting of Possession lie/ore Payment in Eminent Domain 
J'roceedings, University of Chicago Law School, Law Revision 
Studies, No. 1, 1906. 

' Connecticut: § § 2264-2267; Maine: Oh. 23, § 21-23; 
Massachusetts : Ch. 79 New York: Highway Law, § 30; 
Ohio: Oh. 5519; Pennsylvania: Title 36, § 670-210: Rhode 
Island: Laws of 1953, Oh. 3105 as amended by Laws of 
1955, Oh. 3515 ; Laws of 1949. Oh. 2239 (Oity of Provi-
dence) ; Wisconsin: Oh. 83.07 (county), Oh. 84.09 (State). 
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Table 3. Time of Possession 

Administrative 	 Judicial Method 
Method 

Possession at Incep- Possession upon Possession at Some Possession upon 
tion of Proceeding Possession Prior to Institution of Stage of Proceedings Completion of 
Due to a Summary Commencement of Proceedings or upon Payment of Proceedings and 

Method of Proceedings Sometime Award to Appraisers Judgment Paid 
Condemnation Thereafter 

Conn. 	 Md. 	 Ariz. 	 Ala. 	 Idaho' 
Me. 	 Mich. 	 Ark. 	 Ga. 	 S.D. 
Mass. 	 N. J.' 

	
Calif. 	 md. 	 Vt. 

N. Y. 	 N. C. 	 Cob. 	 Iowa 	 Wash.1  
Ohio 	 N. D. 	 Del. 	 Kan. 
Pa. 	 Pa. 	 Fla. 	 Ky. 
R. I. 	 Va. 	 Ill. 	 Miss. 
Wis. 	 La. 	 Mo. 

Minn. 	 Mont. 
Nev. 	 Neb. 
N. J.8 
	

N.H. 
N.M. 	 OkIa. 
N. Y.' 
	

S.C. 
Ore. 	 Tex. 
Tenn. 	 Wyo.5  
Utah 
W. Va. 
Wyo. 
D.C. 
Alaska 
Hawaii 
P.R. 

Total 	8 
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IL Roth Idaho and Washington are placed in this category because of decisions declaring their respective possession 
statutes unconstituti&sal. See Yellowstone Pipeline Company v. Drummond, 77 Idaho 36, 287 P.2d 288; State v. YelIe, 46 
Wash. 2d 166, 279 P.2d 645. 

State. 
a Special authorities.. 

General condemnation law. 
' County. 

readily be explained by the fact that the 
origin of the administrative method is found 
in the early.Massachusetts practice.65  

lATith the exception of the Massachusetts 
procedure which forms the general con-
demnation law of that State the application 
of the aforecited statutes is limited to prop-
erty required for highways and streets. Of 
the remaining seven jurisdictions, in five 
States, Connecticut, Maine, New York, 
Ohio and Pennsylvania, the procedure is 
available only to the State highway depart-
ment. In Rhode Island a procedure which  

is basically similar is hvailable to the State 
and city of Providdnce. In Wisconsin an 
administrative method of ondernnation 
may be used by both the State and counties. 

Whenever the Connecticut Highway 
Commission determines that land is nces-
sary for laying out, alteration, extension, 
widening, change of grade or improvement 
of any trunk line highway, it is directed to 
file along with the petition for an assessment 
of damages a statement of the estimated 
compensation for the property taken 66  with 
the clerk of the superior court. Such sum 
shall be deposited in court for the property 

65 Ray, Condemnation Procedure, First Report, Judicial 
Coui,cil of Michigan, § 38. 	 0  P.A. of 1957, No. 384. 
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owner who may withdraw the money. The 
court may require the filing of a I)On(l as a 
coiidition to the wit In lrawal of the deposit. 
If the final award is les than the amount 
withdrawn the statute provides that the 
landowner shall repay the excess. Interest 
shall be allowed only upon the amount of 
the award not deposited in (,oUI't. 

Once the assessment is filed the depart-
macnt is CnipO\Vered to take posSesSiOn and 
coninience construction. Within six months 
after the filing of the assessment of damages 
any person aggrieved by said assessment 
may applY to the superior court for a re-
assessment of damages . After notifying the 
highway commissioner of said application 
the court is directed to appoint a State 
referee to make the reassessment .A fur-
tlier appeal to the Supreme Court of Errors 
is provided for by the statute. Possession 
of the property and the right to construct 
thereon remniuns in the highway department 
tiuring the appellate proceedings. 

Title to the condenined property does not 
vest in the State until a certificate, signed 
by the commissioner, is filed with the town 
clerk of the town in which the property is  

located. The law provides that the certifi-
cate shall contain: (a) the fact of taking; 
(h) it description of (1w land taken; and (e) 
names and residences of the ownci's of the 
property taken. The commissioner must 
file this certificate within :30 clays after an 
acceptance by the landowner of the assess-
macnt or reassessment or within 30 days 
after the final cleterniination of the appeal 
provided for in sec. 2266. In 1957 the lcgis-
latu re amended the law to provide that 
interest accrues from the tlate of entering 
into l)ossession, assuming no agreement for 
purchase is nmde.67  The right to compensa-
tion vests in the landowner upon the accep-
tance by the court of the State referee's 
report or the terniinat ion of an appeal, if 
taken, to the Supren te Court of Errors. 

In comparing the Maine procedure with 
that found in Connecticut several basic 
differences are found between the two mneth-
ods. To begin with, the Connecticut hugh-
Way commissioner makes the preliminary 
estimate of compensation, whereas in Maine 
a joint board composed of the State hugh- 

Pirlihe Acts of 1-957, Act Ni,. 389, § 1. 

ER IRE 2 

State flouts 198, liar \Verriiain, Mass. The tuirni,, istrative nt hod of condenirtatioti used in Massachusetts permits 
the entry into possession of highway right ridway at the inciptioll of the prne.ii rigs. 
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way commission and the county commis-
sioners of the county wherein the property 
is located determines the damages. Upon 
the recording of a description of the prop-
erty and plan, title to the property vests in 
the State. Only possession vests under the 
Connecticut statute at the inception of the 
proceedings and further preliminaries must 
be completed prior to the vesting of title. 

Within 30 days after receipt of a notice 
of the "joint board's" award any aggrieved 
party may appeal to the superior court. If 
the parties agree, a committee of reference 
shall determine the damages or if no agree-
ment a jury shall render judgment. No 
jury is provided for in the Connecticut 
statute. Once the clerk certifies the final 
judgment to the State highway commission 
the judgment shall be recorded and the 
State treasurer is directed to pay the 
amount awarded. 

Proceedings in Massachusetts to con-
demn real estate or any interest therein 
begin by the adoption of an order of taking 
by the condemnor. The condemnor has 30 
days from the passage of the order to record 
a copy of the order in the registry of deeds 
of the county in which the property is lo-
cated. As in the procedure followed in 
Maine, title vests in the condemnor upon 
the recordation of the order. Massachu-
setts has treated the question of the land-
owner's right to compensation somewhat 
differently from either Connecticut or 
Maine. In the latter jurisdictions some ac-
tion on the part of the court, either the 
acceptance of the State referee's report or 
the rendition of a judgment, is required be-
fore compensation accrues. However in 
Massachusetts the right does not accrue 
until possession is taken The condemnor 
has two years from the date of the order of 
taking to take possession. If in the event 
the two year period expires without entry 
upon the property the order becomes void. 
At the time the condemnor takes possession 
he is required to file with the registry of 
deeds a certificate setting forth such entry 
and possession and the date thereof. 

At this point a significant difference ap-
pears between the procedure used in Con-
necticut and Maine as compared with that 
followed in Massachusetts. In the former 

States some form of preliminary deter-
mination of compensation is made prior to 
any court proceedings. Such is not the case 
in Massachusetts. The question of the 
amount of compensation is not determined 
until the landowner institutes proceedings 
in the superior court for the determination 
thereof. 

A limitation on the time within which the 
petition must be filed is found in the stat-
ute; however, the provision appears to be 
ambiguous.68  The statute directs that if 
within two years after the filing of an order 
of taking, entry is made or possession taken 
for a highway or town way, the landowner 
has six months after the recording of a 
certificate stating that possession was taken 
to petition for an assessment of damages. 
The ambiguity is found in the next sentence 
which reads: 69  

In no event shall any person have less than 
one year after the right to damages has 
vested to bring his petition. . 

The initial phase of the New York pro-
cedure is similar to Maine's in that both 
States require the filing of a description or 
map of the desired property. Upon the fil-
ing of the description with the Department 
of State, agents of the Highway Depart-
ment may take possession and commence 
construction of the facility. New York and 
Connecticut are similar in that with the 
completion of the first step of the procedure 
only possession vests in the condemnor, 
whereas in Maine both title and possession 
inure to the condemnor. Massachusetts law 
is the reverse of the Connecticut and New 
York practice in that initially title vests 
and conceivably possession vests two years 
thereafter. 

For title to vest in the people of New 
York the statute requires that the superin-
tendent of public works file a copy of the 
description and map in the county clerk 
or register's office wherein the property is 
located. Since the act of filing the requisite 
papers in both the department of state and 
county clerk or register's office may be ac-
complished simultaneously, title and posses-
sion may vest at the same time. 

n ch. 79, § j• 
09 See Webster Thomas Co. v. Commonwealth,  

143 N.E.2d 216, for an application of § 16. 
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A means is afforded the landowner-to re- 
ceive some compensation for property prior 
to the ascertainment of compensation by 
the court of claims. Despite the fact that 
the landowner has filed a claim for com-
pensation for the property appropriated, the 
superintendent of public works and the 
landowner may agree that the landowner 
will receive 60 percent of the amount de-
termined by the superintendent to be the 
value of the appropriated property. The 
right to prosecute the claim or institute one 
if not already done is reserved to the land-
owner. 

The statute of limitations concerning the 
period within which the landowner may file 
a claim is two years from the date the land- 
owner is notified of the appropriation of his 
property.70  No limit is found in the New 
York procedure concerning the time within 
which the notice must be served. However, 
sections 9, 10, and 11 of the statute contain 
detailed provisions concerning the notice of 
appropriation, and it was held in Weitzner 
v. Stichman, 271 App. Div. 255, 64 N.Y.S.2d 
50, aff'd 296 N.Y. 907, 72 N.E.2d 625 that 
failure to serve personally the notice of tak-
ing adversely affects the right to maintain 
summary proceedings to evict the occu-
pants of the property. 

In certain respects there is a marked 
similarity between the Massachusetts and 
New York procedures. Neither provides 
for a preliminary determination of damages 
with the one exception found in New York. 
Furthermore, once the property is con-
demned the burden shifts to the landowner 
to institute judicial proceedings to deter-
mine compensation. 

In comparing the procedure found in 
Ohio with that utilized by the other four 
States a significant difference is encountered 
at the outset. The director of highways 
must include along with a description of the 
desired property and the name of the owner 
a determination of the value of the property 
taken and damage to the residue. Before 
possession may be had the description of 
the property and amount of compensation 
must be deposited with the probate court or 
court of common pleas. The clerk of the 

70 Burke v. State of New York, 207 Misc. 83, 137 N.Y. 
S.2d 24. 

appropriate court must notify the owner 
within three days of the deposit of money 
for his benefit and upon application the 
money is to be turned over to the land-
owner. 

If the owner wishes to contest the direc-
tor's estimate of compensation and/or dam-
ages he has 30 days after personal service 
upon him of the notice or 40 days, in the 
event service is by publication, to petition 
the court to determine compensation. After 
the court fixes a bond to be given by the 
landowner, the court shall fix a date to hear 
all preliminary issues and decide whether 
the appeal has been perfected. In the event 
the case is set down for a jury trial the 
money deposited by the director of high-
ways for the landowner is returned to the 
director. An appeal may be prosecuted to 
the court of appeals; however, during the 
pendency of the proceedings possession re-
mains in the State. 

Special provision is made to meet the 
problem of land improved with structures. 
In the event that the structures will be re- 
moved before the jury determines their 
value, an appraisal is to be made by a com- 
mission of three and along with the ap- 
praisal pictures are to be taken of the im-
provements; said appraisal is not binding. 
Additionally the owner during the proceed-
ing may apply to the court for the with-
drawal of the amount of the deposit which 
represents the value of the improvements. 

Although the statute is silent as to the 
vesting of title or accrual of the right to 
compensation it is assumed that these occur 
at the termination of the proceedings. 

In each of the five jurisdictions the pro-
cedure discussed has general application to 
the State highway department. That is to 
say, whenever the department is required 
to condemn property it is authorized to fol- 
low the procedures discussed in this paper. 
However, in Pennsylvania a form of the 
administrative method is available only for 
the acquisition of property required in the 
relocating or reconstruction of existing f a-
cilities.7' Upon the approval by the gov- 

71 Although the procedure prescribed for general use of the 
highway department § 36-070-301 et seq., has one of the 
salient features of the admi,,istrative ,nethod, possession prior 
to or at the inception of the proceedings, it will be discussed 
in the chapter dealing with the judicial ,nethod. The same 
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ernor of plans of the proposed changes sub-
mitted by the secretary of highways, an 
easement for highway purposes in all prop-
erty within the lines of the proposed facility 
as shown in the plans vests in the con-
demnor. The statute is silent concerning 
the remedies available to the landowner 
and other questions dealt with by the pre-
ceding statutes. In all likelihood two 
courses of action are available to the af-
fected landowner: a bill in equity praying 
for an injunction or a petition requesting 
the court to determine just compensation. 

As a preliminary to the condemnation of 
property in Rhode Island approval must be 
received from the State property committee. 
Within six months after approval the ac-
quiring authority is directed to file with the 
recorder of deeds or town clerk a descrip-
tion of the desired property and a state-
ment concerning the type of interest desired. 
The act of filing these documents vests 
title in the State, whether a fee simple or a 
lesser estate. The statutes of Rhode Island, 
Massachusetts, New York and Pennsyl-
vania are similar in that the filing of these 
papers vests title in the State. In the event 
that the parties are unable to reach agree-
ment as to the compensation and/or dam-
ages the landowner has one year from the 
date of filing of the description to petition 
the superior court for a jury trial. Pro-
vision is made in the statute for an appeal 
and the proceedings once in the trial court 
are to be conducted as other civil actions 
at law. 

Rhode Island procedure is similar to that 
found in Connecticut, Maine, Massachu-
setts, New York, and Pennsylvania in that 
no deposit of compensation is required be-
fore possession may be taken. Although no 
mention is made of possession in the Rhode 
Island statute, it is assumed that upon the 
vesting of title the condemnor is authorized 
to enter into possession. 

In 1949 the legislature established a pro-
cedure to be followed by the city of Provi-
dence which, with several variations, is 
fundamentally the same as prescribed for 
the State. The role of the State property 
committee is assumed by the city council 

comment is applicable to the situation in North Oaro]i,,a. See 
Ch. 1519 and Cl,. 40. 

which must pass a resolution declaring the 
necessity of the acquisition. In contrast to 
the State procedure, the statute applicable 
to Providence specifically provides for pos-
session upon the vesting of title. The land-
owner has six months if he is personally 
notified of the taking or one year from the 
filing of the description to petition the Su-
perior Court for a jury trial. Otherwise the 
two procedures are identical. 

An interesting statutory pattern is found 
in Wisconsin. Two provisions exist, one 
applicable to the State and the other to be 
followed by either the county highway com-
mittee or town board. The provisions are 
clearly interwoven in that the State has the 
option to follow the county procedure, and 
in the event of appellate proceedings the 
county method pertaining to appeals must 
be followed. Ultimately both provisions 
lead to the utilization of Ch. 32, the general 
condemnation law. 

In the event that the State highway com-
mission desires to condemn property it may 
make an award of damages. After the 
award is recorded in the office of the register 
of deeds and the amount is paid, tendered 
or deposited in court, title and possession 
vests in the State. The landowner's ac-
ceptance of the award does not prejudice 
his right to appeal the amount of the award. 
Within two years after the filing of the 
award, the landowner may apply to the 
county judge for an appraisal of damages. 
From that point on the proceedings are 
governed by Ch. 83.07, the procedure ap-
plicable to the county highway committee 
and town board. 

A court determination of the amount to 
be awarded is required in proceedings insti-
tuted by either the county highway com-
mittee or town board, whereas the award 
made by the State highway commission is 
determined ex parte. The county judge 
shall, in his discretion hold a formal hearing 
and determine the value of the property 
sought to be taken. Within five days after 
the date set for the hearing, or the termina-
tion of the hearing, the judge is directed to 
file his determination of the award in his 
office. Upon the payment, tender or deposit 
in court title vests in the condemnor. Be-
fore possession may be taken the landowner 
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must be served Nvith a copy of the judge's 
certificate, which must state the facts con-
cerning the award and payment thereof. 
Either party has 90 clays after the award 
is made to file an appeal and thereafter 
proceedings are conducted in accordance 
with Ch. 32.11, the general condemnation 
statute. 

Disregarding the variations found in the 
laws of these eight jurisdictions, several 
general comnients can be made concerning 
the administrative method. To begin with 
title and/or possession vests in the con-
clemnor at the inception of the action. 
Secondly, the preliminary determination 01 

damages, if one is required, is made by the 
condeinnor, not a court appointed cominis-
Sion. Resort is ultimately available to a 
jury trial. ITowever, on(.e title and/or pus-
session vests in the coadelTirlor the moving 
party in any future proceedings is the 
land owner, n tt t lie cont lei i inor. 

JtDIC1AL MErilol) OF CONI)EMNATION 

An analysis will be made of the various 
State laws governing the time possession 
may he had of property pursuant to the 
judicial method of condemnation." 	liii- 

Tire 1 seossiotr is based primarily or, either the general 
roirdernirat inn In sr or s rena laws nip! ieat,le to tire State 

iiclnvae rkpartntent. Much of t tie material tsr er,rrurt its and 
has been deleted. A s,tttietentiv (rIlItrietrntlsive 

tially the statutes will be grouped according 
to the stage of the proceedings at which 
possession is permitted. The existing pro-
visions will also be analyzed with the ob-
jective of ascertaining whtiehi, if any, ele-
ments are common to the statutes. 

In the introduction to this chapter the 
condemnation procedure was divided, in 
terms of time, into four points at which 
possession may be taken, as follows: 7. 

Possession prior to the commencement 
of condemnation proceedings; 

Possession upon the institution of con-
demnation proceedings or sometime there-
after; 

Possession at some stage in the eon-
tlentnat ion proceedings U0fl payiuent of 
cdiii ipensation awarded by court appointed 
viewers, commissioners, etc.; and 

Possession upon eon tplet ion of prc-
eeedmgs and judgment paid. 

Possession Prior to Commencement of 
Proceedings 

Although classified under the heading of 
the judicial method of condemnation the 
i,ictrrrr if tile prrtihnrs involved aol vurir,rts tneans of solving 
them is depicted I)Y the stritlili rviwl ..\rhtP ionillv. 
nra its of lie general condemnation laws are applicable to 
coritit its, (itiesiLlS1 towtig. In tim cane of mttnteipalittes 
turin, of the procedure is foror,I it, special charters. The 
<I ivision of costut ice and cities in to vrtrbots cirisses also ricakes 
tire task of cotoparison itiftnttely complex. 

See Ta il,, 8. 

A. 

eL 	- 
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statutes of six States 14  and the constitu-
tional provision of a seventh 11  establish a 
procedure similar in one respect to that 
found in the administrative method of con-
demnation. Both the jurisdictions included 
within group 1 and those discussed in the 
preceding section utilize a procedure with 
a common attribute: vesting of title and/or 
possession prior to or at the inception of 
court proceedings to determine compensa-
tion. 

Although in all seven States early pos-
session is allowed, the preliminary require-
ments which must be satisfied before pos-
session may be taken vary from jurisdiction 
to jurisdiction. Four States, Maryland, 
Michigan, North Dakota and Virginia, re-
quire a payment, tender, or deposit in court 
of the estimated compensation due the 
landowner. The amount is determined by 
the condemnor. On the other hand pay-
ment, tender or deposit is not required in 
New Jersey, North Carolina 711  or Pennsyl-
vania. 

71 Maryland: 	Art. 	SOB, 	§ § 9, 	9A-9K 	Michigan 
§ § 8.174-178; New Jersey: § 27: 7-22, see State Highway 
Comnsissio,, v. City of Elizabeth, 102 N.J. Eq. 221, 140 
A. 335 affirm. 103 N.J. Eq. 376, 143 A. 916; 1-laycock v. 
Jannarone, 99 N.J.L. 183, 122 A. 805 North Carolina: 
§6-19 	Pennsylvania: Tit. 36, § 670-301, et seq.; Vir- 
gi 

13
nia: § § 33-70.1-70.11, 75. 
m North Dakota: Art. I, § 14. In Kessler v. Thompson, 

—ND—, 75 N.W'.2d 172, 189, the Supreme Court declared 
unconstitutional § 24-0124 which allowed the commissio,,er 
to remain in possession of the property despite the land-
owner's appeal to the diStrict court. Art. I, § 14 provided at 
the time of the trial: 

Private property shall not be taken or damaged for 
public use ,vithsut fast compensation, having bee,, 
first made to, or paid into court for the owner, and 
no right of way shall be appropriated to the use of 
any corporation, other than a municipal, until fdll 
compensation therefor be first made is, more or 
ascertained and paid into court for the owner, ir-
respective of any benefit from any improvement pro-
posed by such corporation, which compensation 
shall be ascertained by a jury, unless a jury be 
waived. (Emphasis added.) 

To circumvent the obstacle to a speedy condemnation pro-
cedure created by the Kessler opinion the people of North 
Dakota in 1956 amended Art. I, § 14 to read as follows: 

Private property shall not be taken or damaged for 
public use without jsist compensation having been 
first made to, or paid into court for the owner. No 
right of way shall be appropriated to the use of any 
corporation until full compensation therefor be first 
made in money or ascertained and paid into coul't 
for the owner, irrespective of any benefit from any 
improvement proposed by such corporation, which 
compensation shall be ascertained by a jury, unless 
a jury be waived, provided however,that when the 
sfate or any of its departments, agencies or potiticat 
sub-divisions seeks to acquire, right of way, it may 
take possession upon making an offer to purchase 
and by depositing the amo,snf of such off er with the 
clerk of the district court of the county wherein the 
right of way is located. The clerk shall immediately 
notify the owner of such deposit. The owner bay 
there,tpon appeal to the court in the manner pro-
vided by ta,o, and may have a jar7, trial unless a 
jury be waived, to determine the damages. (Emphasis 
added.) 

° North Carolina State Highway and Public Works Co,n-
mission v. Pardington, 242 N.C. 482, 88 S.E.2d 102. 

Michigan practice requires a filing of a 
written determination as to the necessity of 
the acquisition in addition to the deposit 
of compensation. For the determination of 
necessity to be valid a good faith effort to 
purchase the property must precede the 
determination.77  

In Pennsylvania the county commission-
ers of the county in which the property is 
located must first be apprised of the pro-
posed construction, reconstruction or im-
provement. Once the commissioners have 
either agreed or refused to acquiesce to the 
change "the department may proceed with 
the work of construction, reconstruction 
and improvement." 

With adoption in 1942 of Art. III, § 40B 
of the Maryland constitution the State 
Roads Commission was empowered to take 
possession of property upon the payment 
to or deposit in court for the benefit of the 
landowner of the "fair value" of the prop-
erty.78  No other preliminary step is re-
quired pursuant to this provision. 

In an attempt to improve the condemna-
tion machinery, the Maryland legislature 
in 1956 enacted a new law. This procedure 
does not preclude the commission from 
acquiring property in accordance with the 
existing procedure. However, the commis-
sion is directed to follow the new procedure 
whenever it constructs a new highway or 
makes a major improvement to an existing 
facility. 

The procedure relative to possession is 
similar to that available since the passage 
of the 1942 constitutional amendment, with 
one major exception. In addition to re-
quiring a payment to or deposit in court for 
the benefit of the landowner of compensa-
tion, plats or maps showing the new facility 
and property affected by it must be pre-
pared by the commission. Upon the sign-
ing of these papers by the chairman of the 
commission and t.heir filing with the secre-
tary of the commission, the secretary of 

m Ziegler v. Newstead, 337 Mich. 233, 59 N.W.2d 269. 
0 See: LaFontaine's Heirs v. LaFontaine's Fleirs, 205 Md. 

311, 107 A.2d 653; State Roads Commission v. Frankli,,. 
201 Md. 549, 95 A.2d 99. In the Franklin case the court 
stated on page 105 

It svould be difficult to build roads under any sys-
tematic program it each owner could delay constrsic. 
tion until he had exhausted his legal remedy as to 
the amosint of damages due him by the condemna-
tion of his property. 
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state and the clerk of the CIrcuit court 
wherein the property is situated, possesslOil 
may be taken. 

of the four States which require a pay-
went or deposit of compensation pl'iol' to 
pOssCSSiOfl, 	oi'thi Dakota is alone in not 
providing for the \VitlldraWal of the deposit 
by the landowner. Both procedures in 
Maivland peiitiit the property ovnei', upon 
written i'cquest, to receive the money dc-
posited. If the final award is less than the 
amount deposited the State is entitled to re-
cover the difference and, in the event the 
property Owner has with drawn the money. 
the court. is directed to enter a judgment in 
favor of the State highway ciounuission for 
the excess .As a condition to the receipt 
of the funds the landowner must agree to 
reimburse the commission if the final award 
is less than the withdrawn deposit. The 
1956 Maryland legislation provides for in-
terest at the rate CII six percent upon the 
difference between the deposit and final 
award, if the latter is greater than the 
former. 

Virginia practice is essentially the saute 
as that in Maryland, with two exceptions. 
The interest rate on the difference between 

'rh,• carrel hut saul." of Ilte statute is it, 'xist,'ut before 
\irn't'tr 29. 1 t)'', wrisaltirileul it, Bailey v..trul,'rsott. 326 
('.5. 22. 0; S. Ct. 66, Ott I. Ed. 7 	Bailey V An lirson, 
11,2 Va. 70. 27 SE. dii dii. On that tate a new tiritceulutre 
was s'etb1isti,'d anti the oil l,rw t.pcal.t. The two statille, 
are similar iii many real'ets. 

the deposit and final award is five pei'eei'tt 
in \irginia as compared to six percent ill 
Mai'ylantl. The landowner makes his ap-
plieation to the clerk of the court in Mary-
land as compared to the court itself in 
\urginia. Whether the effect of requiring 
the presentation of the petition to the court 
implies a court hearing on the request to 
withdraw cannot he determined from a 
reading of the statute. 

Proceedings in Maryland and Virginia 
subsequent to the withdrawal are in no 
way affected by said action. 1-lowever, the 
Michigan lractiee redluires a release from 
the landowner pl'iol' to payment. 

Although possession is given in each of 
thic aforementioned jurisdictions upon the 
fulfillment of certain requirements, title 
vests simiiultaneously with possession only 
in Michigan and Virginia. However, in 
Virginia, the title is defensible until coin-
pensittion is finally determined. In the re-
mnaining five States the vesting of title is 
delayed until the completion of the pi'o-
ceeihings. 

Aside from possessiOn priol' to the incep-
tion of the condemnation pi'oceedmgs the 
statutes of the States in group 1 contain a 
p1'o'i5i0n ('OillliiOil to all. Lithiei' the con-
demnor or landowner is directed to com-
mence court proceedings, usually within a 

VI F 

' 
r iç of 

k 

rmt itt: t 

us 	10 north of lIt I tittust . By the higialat ive grant if nit hunt 	to take early ituss 	ott of right of way, 
Mat hatttl's ability iii construct tie liii fad I tics is eriltitruceul. 
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specific period of time subsequent to pos-
session, to determine compensation. 

A marked similarity exists between the 
statutes of Maryland and Virginia in rela-
tion to the time within which condemnation 
proceedings must be instituted. Disregard-
ing for a moment the 1956 Maryland legis-
lation, a comparison of the procedure in 
the two jurisdictions reveals that: 

Within 60 days after the completion of 
the project the condemnor must bring pro-
ceedings to condemn the property; 

However, anytime subsequent to the 
deposit in court of compensation a property 
owner in Maryland may request the State 
Roads Commission to condemn the prop-
erty. The commission has 30 days from 
the receipt of said request to institute 
proceedings. 

On the other hand if one of the following 
three situations should prevail in Virginia 
the landowner has the right to petition the 
circuit court for the appointment of com-
missioners to fix his compensation. 

The project is not completed within a 
reasonable period of time; the court to de-
termine the question of reasonableness; or 

Condemnation proceedings have not 
been brought and more than 60 days have 
elapsed since the completion of the project; 
or 

More than one year has expired since 
possession was taken and the commissioner 
has failed to bring proceedings, irrespective 
of whether the project is completed. 

One feature of Maryland's new condem-
nation procedure is the establishment of 
boards of property review. If negotiations 
are of no avail the commission is directed 
to certify the dispute to the board within 6 
months after the filing of the plats or maps 
and the payment into court. The property 
owner may request the commission to trans-
fer the dispute to the board prior to the 
expiration of the six month period. Either 
party may appeal from the award of board 
to the circuit court within 30 days after 
the board makes its award. 

The statutory provisions of the remain-
ing 5 States pertaining to the institution of 
court proceedings may be grouped as fol-
lows: Michigan and New Jersey require 

the commissioners to bring proceedings to 
condemn the property, within 90 days after 
filing the determination of necessity in 
Michigan and upon possession being taken 
in New Jersey; North Dakota and Penn-
sylvania make it the responsibility of the 
landowner to commence an action to de-
termine damages, in North Dakota after 
notification by the clerk of the district court 
that a deposit was made and in Pennsyl-
vania within six years from the date of the 
governor's approval of the plan making the 
change; in North Carolina either party 8° 

may institute proceedings but with the 
qualification that if the commission posts 
notices at the courthouse in each county 
where the highway is located and at each 
end of the project for 30 days stating that 
the project was completed on a named date 
any claim must be brought within six 
months after the notice was posted, and if 
no notice is posted claims for damages may 
be brought within one year from the date 
of the completion of the project. 

Possession Upon Institution of Proceedings 
or Sometime Thereafter 

In twenty-two jurisdictions, possession is 
authorized at the inception of the proceed-
ings,8' or some time thereafter prior to 
judgment, upon the satisfaction of certain 
designated requirements.82  

Before analyzing these statutes the Fed-
eral law 83  will be discussed. A marked 
similarity exists between the Federal stat-
ute and those found in the jurisdictions fall-
ing within group 2. In a sense the Federal 

80 Proctor v. State Highway Commission, 230 N.C. 687, 
55 S.E.2d 479. 

91  See Table 3. 
82 Arizona: § 12-1116 ; Arkansas: § 76-534.541 ; California 

Constitution, Art. I, § 14, Code of Civil Procedure, § 1254.7 
Colorado: § 50-1-6(3) ; Delaware: Tit. 10-6110; Florida: 
Oh. 74; Illinois: Oh. 47, sees. 2.1-2.10; Louisiana: Tit. 
48-441-460; Minnesota: § 117.20(7); Nevada: § 37.100: 
New Jersey: § 27: 1215-7 (New Jersey Highway Authority), 
§ 27: 23-5 (New Jersey Turnpike Authority) ; New Mexico: 
§ 22-9-18; New York: Condemnation Law, § 24; Unconsoli-
dated Laws, Oh. 161, § 1(cc) (optional procedure for Port 
of New York Authority), Unconsolidated Laws Oh. 171, 
§ 18 (Bridges and tunnels under jurisdiction of Port of New 
York Authority) ; Oregon: § 366.390-393 (State), § 368.280 
(county). § 223.110 (city), § 35.050-060 (general condem-
nation law) ; Tennessee: § 23-1526 ; Utah: § 78-34-9 West 
Virginia: § 5385 ; Wyoming: § 48-105 (State), § 3-61 26, 
6127 (general condemnation law), Alaska: I. of 1953, Cli. 
00; District of Columbia: § 36-605; Hawaii: § 310; Puerto 
Rico: Tit. 32-2907. 

46 Stat. 1421, 1031, 40 U.S.C.A. § § 258a-258e. This 
statute was patterned after an earlier statute whose applica-
tion was limited to the District of Columbia. 45 Stat. 1417, 
District of Columbia: § 16-628. 
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"Declaration of Taking Act" has served as 
a prototype and by analyzing it before the 
several State statutes the problems con-
fronted and methods of solving them will 
be brought into focus. 

Federal Declaration of Taking Act.—
Pursuant to the Declaration of Taking Act, 
simultaneously with the filing of the peti-
tion to condemn or at any time before judg-
ment, the condemnor is authorized to file a 
declaration of taking.84  This declaration 
must be signed by the "authority em-
powered by law to acquire the lands de-
scribed in the petition, declaring that said 
lands are thereby taken for the use of the 
United States." Furthermore, the declara-
tion must contain or have annexed to it 
the following: 

A statement of the authority under 
which and the public use for which said 
lands are taken. 

A description of the lands taken suffi-
cient for the identification thereof. 

A statement of the estate or interest in 
said lands taken for said public use. 

A plan showing the lands taken. 
A statement of the sum of money esti-

mated by said acquiring authority to be just 
compensation for the land taken. 

Once the declaration of taking is filed 
and a deposit is made into court of the 
estimated compensation for the benefit of 
the landowner title vests in the condemnor 
and the right to compensation vests in the 
landowner. Although title automatically 
vests, to obtain possession the United States 
must move for judgment on the declaration 
of taking, ordering surrender of possession 
to the United States on a designated day. 
In granting such motion the court must 
decide that the taking was duly authorized 
by law.86  

The final judgment of compensation shall 
include interest at the rate of six percent 
per annum from the date of taking to the 
date of payment on the amount finally 
awarded over and above the sum deposited 
into court. For the landowner to receive 
the money deposited he must make appli- 

94 The constitutionality of the act has been sustained in: 
City of Oakland v. U.S.. C.C.A. Cal., 124F2 959, U.S. V. 

40.75 Acres of land, D.C. 111., 76 F. Supp. 239, U.S. v. 
47.21 Acres of land, D.C. Xy., 48 F. Supp. 73, U.S. v. 
Eighty acres of land in Williamson County, D.C. III., 26 
F. Supp. 316. In Lee v. U.S., 61 App. 1).C., 153, 58F2 879, 
the District of Columbia statute was dechired constitutio,ial. 

55 Puerto Rico My. Light and Power Co. v. U.S.. 
P.R., 131F2d 491. 

66 Ibid. 

cation to the court and it is within the dis-
cretion of the court how much shall be paid 
over to the landowner.87  A deficiency judg-
ment, is entered if the final award is greater 
than the amount deposited. If the amount 
of compensation finally awarded the land-
owner is less than the amount deposited and 
withdrawn, the courts have held that the 
landowner is required to repay the excess.88  

Once the government has filed a declara-
tion of taking the proceedings to condemn 
property cannot be abandoned.89  

Several interesting facets of the statute 
should be noted. A deposit of the estimated 
compensation is required and the estimate 
is made by the condemnor. The landowner 
may upon application receive part or all 
of the deposit. Although title automatically 
vests the government must petition the 
court for possession. By limiting the right 
of abandonment prior to the filing of the 
declaration, the right for practical purposes 
is abrogated. Although the various State 
statutes included within group 2 are simi-
lar, in that possession is permitted at the 
same point in the proceedings, differences 
arise in the treatment of the aforemen-
tioned questions. 

A synthesis of the case law reveals that 
the purposes of the Federal Declaration of 
Taking Act, and for that matter the several 
State statutes which are similar may be 
summarized as follows: so 

To give the government immediate 
possession of property; 

To give the landowner immediate cash 
to the extent of the government's estimate 
of the value of the property; and 

To reduce the interest on the final 
award. 

State Statutes—Analysis of the laws of 
the 22 jurisdictions in group 2 discloses that 
there are 12 elements which constitute in 
one combination or another the immediate 
possession laws of these jurisdictions. That 
is to say, there are 12 areas or questions 

87  Thibodo v. U.S., D.C. Cal., 134 F. Supp. 88. 
58 U.S. V. Miller, 317 U.S. 369, 63 S. Ct. 276, 87 I. Ed. 

336, rehearing granted, 318 U.S. 798, 63 S. Ct. 557, 87 
L. Ed. 1162. U.S. V. 25.4 Acres of land, D.C. N.Y.. 82 
F. Sdpp. 394. 

5° Catlin v. U.S.. 324 U.S. 229, 65 S. Ct. 031, 89 L. Ed. 
911; U.S. v. Sunset Cemetery Co., C. C. A. Ill., 132 F.2d 
163. 

00  U.S. v. Miller, 317 U.S. 369, 63 S. Ct. 276, 87 L. Ed. 
336, rehearing granted. 318 U.S. 798, 03 S. Ct. 557, 87 
L. Ed. 1162; EcEendry v. U.S., 219 F.2d 357; U.S. v. 
1997.66 Acres of land, 137 F.2d 8 ; U.S. v. 44 Acres of land. 
110 F. Supp. 168. 
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\ViliCh the variouS State or territorial legis-
latures, either posit ive]v or negatively, have 
treated in cna(ting legislation periiiitting 
early possession of property. In brief. these 
12 elements or areas may he described as 
follows: 

The statutes are made applicable to 
all con (len I nors or only to tI iose c olU iei no in g 
property 3' ft t r lii gh ways. 

'lucre is a requirement of payment or 
deposit of Security in court before possessioll 
and/or title is taken. 

If number 2 is required the statutes 
specify how much of a deposit or bond is 
req iii re( I 

If number 2 is required the statutes 
specify who determines the amount of de-
posit or bond. 

The requirement of a court hearing 
and the questions to be decided. 

The filing in court of certain desig-
nated l)apers. 

The time title and/or possession vests 
in the C( )IIdCii)nol'. 

S. The ability of the landowner to with-
draw any or all of the deposit. 

I'rcvision for repayment of any excess, 
if the fInal award is less than the amount 
deposited and withdrawn. 

'flit' inclusion of interest in the final 
judgment, and if so how nmuch, on what, 
and when the interest begins to run. 

The limitation, if any, on the right 
o abandon the pi'oceedings. 

The bearing, if any, the (leposit and 
witlolrawal of said deposit has on the main 
proceedings. 

A preliminary, but important question, is 
whether these statutes have general appli-
cation or are limited to certain condeninors. 
The several jurisdictions have thispitsed of 
this question in 4 ways. In nine States. and 
Hawaii the provision is found in the general 
condeuuinatioui ht'.V and its application is Of 
a general natu reY' Although I he provision 
is found in the general coin lcmnation law 
of three States, only possession to property 
being condemned for highways may he 
taken pursu(tiIt to it. 2  

In New Mexico, \Vest Virginia, 'feiines-
see, District of Colum m dna and Puerto Rico 
the statute applies only in the event the 
condcmnor is the State, one ot its agencies, 
subdivisions or a municipality. Seven j uris-
(hictions restrict the usefulness of the pro-
cedure by placing it in the high iway (Ode 
and niakimmg it available only to specific 
political hotiic, that is, State highway de-
partinent or county.53  

UI ,L1'IZ()113 . 	( olorailo, 	Delaware. 	I'lori.L, 	N.'va,(:i, 	New 
'.rk (geIi.,2l ci, lcmsa( on law), 01'on (..n'ral i'oiidern. 
nit ion law), I (aS and \Vyots log (general cii, tc'nnuat ni, 

law') 
California, Illinois ,L,i,( Minn,',,ta. 
Arkansas (State), T.,,,,istaiia (Stat..). Nw .Ji'rsev (New 

I1ighwa' A .th,rjtv, New Jersey 'liirnpik.' Au(l,oi'itv). 

'iclite )l 
Edens Expresssvav, near Ciiic'agc., RI, The mid ns•nt in 1957  of in immediate possession stat It,' 811(.s(antia11' 

improved I 5., abilityl the State to enlist ruSt moh.'rn higlovar Outhit ic's iil a t imn,'1' mamai,'r. 
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The majority of the 22 jurisdictions re-
quire, as a preliminary before title and/or 
possession may be taken, the posting in 
court of some form of security for the 
eventual payment of compensation. Eight 
States " and the District of Columbia, 
Alaska, I-Iawaii and Puerto Rico specify in 
their "immediate possession" statute that 
money equal to the estimated compensation 
be paid into court. The statutes of five 
States require a bond rather than money 
to form the security for the eventual pay- 
ment of the award." The general condem-
nation law of Nevada requires a bond 
double the amount of the estimated award 
except in the case when the State is the 
condemnor. 

The New Jersey statutes applicable to 
both the New Jersey Highway and Turn- 
pike Authorities contain a unique provision 
concerning the deposit of security. In addi-
tion to depositing into court the estimated 
compensation a trust fund double the 
amount must be established in a New 
Jersey bank. 

No provision is found in the statutes of 
Minnesota or West Virginia requiring the 
posting of security before possession may 
be taken. Although the Minnesota statute 
does not require a deposit prior to posses- 
sion,' the property owner is permitted by 
§ 117.20(5) to receive three-quarters of the 
estimated compensation, as determined by 
the State. The partial payment does not 
draw interest, and if the final award is less 
than the payment, the State can demand 
the repayment of fhe excess. 

In Arizona, Florida, Oregon (general 
condemnation law) and Utah twice the 
amount of the estimated compensation must 
be deposited. The Illinois statute requires 
in addition to the estimated compensation 
an amount equal to one-quarter of said 
estimate to be deposited. New York, on the 
other hand specifies that the assessed valua-
tion shall be posted in court. 

Although the Oregon procedure applica-
ble to the State does not require the deposit 
of security, as such, into court there is a 

New York (Port of New York Authority), Oregon (State 
Counts', City) W'voniing (State), Alaska (Territory). 

04 Arkansas, California. Colorado, Delaware, Illinois. Louisi-
a,,a, New York and Te,,nessee. 

55 Arizona, New Mexico, Oregon (general condemnation 
law), Utah and Wyoming (if the court so decides). 

provision the result of which is probably 
the same as a deposit. The condemnor is 
directed to certify to the secretary of state 
that immediate possession of the property 
in question is necessary and to authorize 
the secretary to advance funds out of the 
State highway fund for the payment of 
compensation for the property. Once the 
secretary of state receives the certification 
he is directed to issue documents in the 
favor of the clerk of the court where the 
proceedings are being tried for the advance 
payment of compensation. 

Assuming that a deposit, in one form or 
another, of the estimated compensation is 
required, it then becomes necessary to de-
termine who makes this preliminary esti-
mation of compensation. This problem has 
been handled in one of three ways by the 
several States. The statutes of 10 States 
require a preliminary hearing to be con-
ducted by the court, at which time affi-
davits may be submitted and testimony is 
taken relative to the probable damages to 
the landowner.96  Appraisers appointed by 
the court in Florida and Illinois have the 
responsibility of making the estimate, 
whereas independent appraisers appointed 
by the Louisiana highway department per-
form this task. The Arkansas, Delaware, 
New Jersey, Oregon, Tennessee, Alaska, 
District of Columbia, Hawaii and Puerto 
Rico statutes resemble the Federal pro-
cedure in that the condemnor makes the 
preliminary determination of compensation. 
If the landowner so requests, a hearing will 
be held in Arkansas to decide upon the 
amount to be deposited as compensation. 

Other questions in addition to the amount 
to be deposited in court are decided at the 
preliminary court hearing in seven juris-
dictions.'7  The court is directed to receive 
and hear evidence pertaining to and decide 
the following issues: whether property is 
being taken for a public use; the need for 
the taking; the right of the condemnor to 
take the property; and the need to take 
immediate possession of the property. 

Several of the 22 jurisdictions require, 
in addition to the deposit of security, the 

ni Arizona, California. Colorado, Florida, Illinois, Nevada, 
New Mexico, New York (general condemnation law), Utah 
and Wyoming. 

' Arizona, Illinois, Nevada, New Mexico, Utah, Wyomthg 
and Hawaii. 
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filing of designated paier,  in court before 
title and/or possession vests in the con-
dciunor. A declaration of taking in sub-
stance, similar to that required by the 
Federal statute, must he filed in court in 
Arkansas, Florida, Illinois, New Jersey, 
District of Columbia, Alaska and Puerto 
Rico. The Delaware law reqiures the con-
demnor to file in court a notice of intention 
to take immediate possession, and one of 
the i )rocedureS applicable to the Port. of 
New York Authority stipulates that a 
notice of possession must, he filed in court. 
A petition must. be filed in Louisiana, aside 
froin the petition filed to institute the pi'o-
ceedings, alleging that two-thirds of the 
State highway hoard voted that it WS 

necessary to take immediate possession of 
the property in question. The petition must 
also contain the preliminary estimate of 
compensation made by the appraisers. 

Irrespective of the differences in pro-
ee(lure,imd requirements, the statutes are 
directed at the Sante objective, the early 
vesting of title and/or possession. Althoul-il 
all have the same goal the provisions differ 
as to the handling of this objective. Several 
statutes are silent in respect to the time of  

vesting of title and/or possession." It is 
assumed that at least possession vests in 
the condemnor upon the completion of the 
required prc Ii main aries. 

Of those statutes which make reference 
to the vesting of title and/or possession the 
problem has received a variety of treat-
meats. Both title and possession vest in the 
condemnor upon the deposit into court of 
the required security in two jurisdietions.aa 
rflie California general condemnation pro-
ceclure was amended in 1957 to provide that 
title shall vest in the state upon the with-
d rawal of the deposit by the property 
owner.°° In Illinois either title or posses-
sion or 1)0th vest, Ui the eondeninor upon a 
court, order ina Ic subseqiren t to the deposit, 
in court of the amount preliminarily found 
to he just compensation. One of the statutes 
applicable to the Port of New York Au-
thority provides that title vests 111)011  the 
entry of the •  order granting to the eon-
tlenmor the right to condemn . Another pro-
cedure stipulates that title and possession 
vests after the deposit of security and Ill- 

A ricotta. Mt,irits,,I 1, Nevada. New II ta jet,, Oregon Ti,' 
,iessee and Wvomi ug ( 5t:,I 

° Arka,tsas a,id District of ('ol ,uitbia. 
"° Code of ('ivil Procedure, § 1251.7. 

- 	•'.''_ 

FUil'RE ii 

Banfield Freeway, Portland, Ore. The right, to take im,,n'l ale p(os,'ssion of property assists the 5t,tte Highway 
Department to build highw,i5 a of modern design. 
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ing of a notice of possession. The court, 
in Florida, Alaska and Puerto Rico fixes 
the time of possession after the deposit is 
made, while title vests at the time of 
deposit of security. 

The statutes of Colorado, Delaware, New 
Jersey, Tennessee and Wyoming make ref-
erence only to possession. Apparently title 
passes at the completion of the proceedings. 
Possession is delayed in Hawaii until at 
least 10 days have expired after the service 
of an order of possession. 

Predicated upon the disposition of the de-
posit, it appears that the deposit serves a 
twofold purpose. In some jurisdictions the 
sum serves as security for the eventual pay-
ment of the award; in another group the 
landowner may receive part or all of de-
posit, it being credited toward the final 
award. The basis of this conclusion is the 
fact that in 11 jurisdictions the landowner 
may receive the deposit upon application 
to the court.'°1  The new Illinois statute 
provides that it is within the discretion of 
the court to permit all or part of the de-
posit to be paid over to the landowner. 
California and New York (Port of New 
York Authority) authorize a percentage of 
the deposit, 75 percent in California and 
60 percent in New York, to be paid to the 
landowner. 

Ten jurisdictions include within their 
"immediate possession" statute a provision 
which requires the landowner to repay to 
the condemnor the difference in the amount 
withdrawn and the final award in the event 
the award is less than the sum deposited 
and paid over to the property owner.102  

In twelve jurisdictions in group 2, the 
statute under discussion makes reference 
to the payment of interest. In substance the 
provisions state that interest, 6 percent in 
eight jurisdictions 103 and 5 percent in two 
jurisdictions,'04  shall be paid from the date 
of possession to the date final payment is 
made on the difference between the amount 
deposited and the amount of the final 

151 Arkansas, Delaware, Florida, Louisiana, New Jersey, 
New York (condemnation law and one method applicable to 
the Port of New York Authority), Tennessee, District of 
Columbia, Alaska. Hawaii, and Puerto Rico. 

102 Arkansas, California, Delaware, Illinois, Louisiana. 
Minnesota, New Jersey, Tennessee, District of Columbia and 
Alaaka. 

103 Arkansas, Florida, Illinois, New Jersey, West Virginia, 
Alaska, District of Columbia and Puerto Rico. 

104 Louisiana and Hawaii. 

award. Interest in the sum of 6 percent is 
required by judicial decision in Utah to be 
paid on the difference between the deposit 
and award.105  The general condemnation 
law in New York requires interest from the 
date of entry in possession, but the statute 
is silent on the amount of said interest. Pre-
sumably the legal rate of 6 percent is ap-
plicable. One of the statutes applicable to 
the Port of New York Authority provides 
that interest shall not run on the partial 
payment of compensation commencing five 
days after the notice of payment. It may 
be inferred that interest does not run on 
the amount not paid. The Tennessee stat-
ute provides that interest, the amount not 
specified, shall be paid on the difference be-
tween the sum deposited and the final 
award if such award is greater than the 
deposit. Interest shall run from the date 
of the filing of the petition to the date of 
possession of the property condemned, 
whichever happens last. No interest is al-
lowed on the amount deposited in court. 

One of the difficulties with "immediate 
possession" is the effect such possession has 
upon the right to abandon the proceedings. 
This ability to alter plans to meet changed 
conditions is desirable. To a greater extent 
this problem is present in those jurisdic-
tions employing the administrative method 
of condemnation and also in jurisdictions 
permitting possession prior to the institu-
tion of condemnation proceedings: It is 
therefore somewhat surprising to find in 
only 4 States specific reference made to the 
ability to abaiidon the proceedings.'°5  In 
New Jersey the right ceases to exist once 
possession is taken of the property, whereas 
in Illinois and Wyoming (State) the pro-
ceedings cannot be abandoned without the 
consent of the party or parties whose prop-
erty would thereby be affected. West Vir-
ginia requires in addition to posession that 
work be done upon the property which in-
jures the property. Judicial decisions in 
Tennessee 	and Utah 108 hold that the 
right is forfeited upon possession being 
taken of the property. The Colorado court 
has held that the condemnor retains the 

151 State v. Danielson, —U.—, 247 P.2d 900. 
100 Illinois, New Jersey, West Vireinia and Wyoming. 

7 Department of Flichway and Public Works v. Camble, 
18 Tenn. App. 95, 73 S.W.2d 175. 

155 Moyle v. Salt Lske City, 111 U. 201, 176 P.2d 882. 
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right to abandon the project and discon-
tinue the proceedings at any time prior to 
payment or deposit of the amount awarded, 
notwithstanding his having taken posses-
sion of the property'pending the proceed-
ings.109  

Should the amount of money deposited 
or paid over to the property owner have 
any probative value for the main proceed-
ings? That is to say, is the amount of 
compensation estimated by the condemnor 
an admission on his part of the minimum 
amount the landowner is entitled to receive 
as just compensation? Conversely, if the 
property owner petitions the court for the 
payment of part or all of the deposit, should 
the amount received be interpreted as an 
admission by the property owner of the 
value of his property? 

It should be obvious that it would be 
unfair to both parties if the amount of the 
preliminary estimate would be admissible 
in evidence. The hearing may have been 
cursory, permitting only the introduction of 
a limited amount of evidence as to value. 
The condemnor's estimate may have been 
made consciously high to limit the accrued 
amount of interest or low for bargaining 
reasons. 

In light of these comments it is interest-
ing to note that in 8 States the statute 
specifically provides that the amount of 
money deposited or withdrawn or the evi-
dence introduced relative to any other pre-
liminary issues shall have no bearing upon 
and be inadmissible in the main proceed-
ings.hbo The Hawaiian provision states that 
upon the payment of the deposit to the 
landowner he abandons all defenses except 
as to the value of the compensation to be 
paid. 

Possession .buring Proceedings Upon 
Pay?nent Of Award of Appraisers 

In the preceding group of jurisdictions 
possession in advance of the final ascertain-
ment of compensation is contingent upon 
the action of the condemnor. That is to 
say, the time of possession is within the 

105 Johnson v. Climax Molybdenum Co., 100 Col. 308, 124 
P.24 929. 

Florida, Illinois, Minnesota, Nevada, New 
Mexico, Oregon (general conden,nation law), Tennessee and 
Utah. 

discretion of the condemnor in that he must 
institute the procedure to gain possession, 
that is, the filing of a petition simultane-
ously with or subsequent to the inception of 
the proceedings. Although it would be cor-
rect to characterize the subsequent State 
statutes as permitting possession prior to 
the final determination of compensation, it 
will readily become apparent that the point 
in time when possession may first be had 
occurs at a much more advanced stage of 
the proceedings than in the jurisdictions 
already discussed." 

The condition precedent to taking posses-
sion in 15 States is the filing of the report 
of court appointed commissioners, apprais-
ers or viewers." With the exception of 
Mississippi, either payment to the land-
owner or a deposit in court for the use of 
the landowner of the sum awarded by the 
commissioners is a prerequisite to the tak-
ing of possession. 

The evolution of the present Mississippi. 
practice has an interesting history. To be-
gin with the Mississippi Constitution, Art. 
III, § 17 reads in part: 

Private property shall not be taken or dam-
aged for public use, except on due compen-
sation being first made to the owner or own-
ers thereof, in a manner to be prescribed by 
law. 

The pertinent provisions of the general con-
demnation law are § 2763 and § 2766. The 
former section states in part: 

Upon the return of the verdict and entry of 
the judgment, if the applicant pay to the 
defendant whose compensation is fixed by it, 
or tender to him the amount so found and 
pay the costs, he or it shall have the right to 
enter in and upon and take possession of the 
property of such defendant so condemned, 
and to appropriate the same to the public 
use defined in the application. 

Prior to its amendment in 1956, § 2766 
stated in part: 11 

Every party shall have the right of appeal 
to the circuit court from the finding of the 

111 See Table 3. 
" Alabama: Tit. 19, § 18, Ceoi:gia: § 36-602, 603, 606; 

Indiana: § 3-1708 ; Iowa: § 472.25, but see § 472.26 which 
provides that a property owner ca,,,iot he dispossessed of his 
house, outhouse, orchard or garden until damages are finally 
determined and paid. 	Kassas: 	§ 26.102 	Kentucky 
§ 177.086(c) 	Mississippi: § 2763 ; Missouri: § 523.040 
Mo,,tana: § 93-9920; Nebraska: 	76-711 ; New Ramp. 
shire: § 233.12, 18 (class I and TI }Tigl,ways) ; § 234.14. 
25, 26 (class IV, V, VT Highways) : Oklahoma: Tit. 69. 
§ 46(4); South Carolina: 	§ 33-140 	(State), 	§ 2.5-167 
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jury in the special court by executing a bond 
with sufficient sureties payable to his adver-
sary. . . . If the appeal be by the defendant, 
it shall not operate as a supersedeas nor 
shall the right of the applicant to enter in 
and upon the land of the defendant and 
to appropriate the same to public use be 
delayed. 

With this constitutional and legislative 
background it would appear that payment 
of compensation would be required prior 
to the taking of possession. However the 
Mississippi Supreme Court has held that 
Art. III, § 17 does not apply to the State or 
its political subdivisions and since the con-
stitution is superior to a statute the legisla-
ture did not intend to require prepayment 
on the part of the State or any of its in-
strumentalities.114  The court in the Bu-
.chanan case stated that the reason behind 
the constitutional and statutory require-
ment of prior compensation was to insure 
that the owner was paid for his property. 
This need of assuring payment is not pres-
ent when the State or its political subdi-
visions condemn since the full faith and 
credit of the State is pledged to the pay-
ment for property taken for State highway 
purposes. 

In 1956 the predecessor of § 2766, (Code 
of 1930, § 1497) was amended by adding 
the following paragraph: 

If the appeal be by an applicant other than 
the State of Mississippi or any of its politi-
cal subdivision thereof and it should desire 
to enter upon and take possession of the 
property sought to be condemned pending 
litigation, it may do so at any time after the 
return of the verdict by depositing with the 
clerk of the circuit court a sum equal to 
double the amount of the verdict, which 
amount shall be held exclusively to secure 
all damages that may be adjudged against 
the applicant. In any case where the amount 
of the deposit made by the applicant ex-
ceeds the compensation to be paid to the 
defendant as determined by the final judg-
ment, the court shall adjudge the excess re-
turned to the applicant. Provided, however, 
that section (b) hereof shall not apply to any 
appeal taken by the state or by any political 
subdivision thereof. 

(municipality) ; Texas: 	§ 3268 ; W'yoming: 	§ 48-322 
(county). 

US Sec. 2766 in derived from Mississippi Code, 1930, 
1497. It was amended by Laws of 1956, Oh. 249, § § 1, 2. 

By US 	rd v. Board of Supervisors, 179 Miss. 880, 178 So. 
386; State Highway Commission v. Buchanan, 175 Miss. 157, 
185 So. 795 ; Hinds Cothty v. Johnson, 133 Miss. 591, 98 
So. 95. 

The net effect of this amendment and the 
Buchanan case is that possession may be 
had by the State once the condemnation 
proceedings have been instituted and have 
progressed to the stage where the special 
court has returned an award. The payment 
or deposit of the award is not required of 
the State or its political subdivisions. 

In Alabama, in addition to the deposit 
in court of the award, a bond double the 
amount of the award must be given by the 
condemnor if possession is desired. If the 
defendant appeals in Montana it is within 
the discretion of the court to require, in 
addition to the paying into court the 
amount of the damages assessed, a bond in 
a sum determined by the court to pay any 
additional damages.115  

Once the award is tendered or deposited 
in court the fund is treated differently by 
the various statutes. In Alabama and South 
Carolina the money remains in court pend-
ing the conclusion of the litigation. The 
statutes of six jurisdictions "I  direct that 
the award shall be tendered to the land-
owner and, if refused, deposited in court 
for the use of the landowner. Impliedly the 
property owner may withdraw the money 
to his use. The remaining six jurisdic-
tions 117 either specifically or by inference 
or case law permit the withdrawal of the 
money deposited pending the conclusion of 
the proceedings. 

In 1952 the Supreme Court of Indiana 
was required to interpret § 3-1708 which 
provides: 118 

If the plaintiff shall pay to the clerk of such 
court the amount of the damages thus 
assessed, it shall be lawful for such plaintiff 
to take possession of and hold the interest 
in lands so appropriated, for the uses stated 
in such complaint, subject to the appeal 
provided for in section five (3-1705) of this 
act. - 

The condemnor had deposited in the court 
the appraisers' award, took possession and 
filed exceptions to the appraisers' report. 
The condemnee dismissed its exceptions to 

155 For a discussion of this statute see, State v. Bradshaw 
Land & Stock Co., 99 Mont. 95, 43 P.2d 674. 

US Kentucky, Missouri, Nebraska, Oklahoma, Texas and 
W'yoming. 

US Georgia, Indiana, Iowa, Kansas, Montana, and New 
Hampshire. 

Board of Commissioners v. Blue Ribbon Ice Cream 
and Milk Corp., —md.—, 109 N.E.2d 88. 
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the report and petitioned for an order 
granting it the deposited sum. As framed 
by the supreme court the issue was whether 
the trial court had erred in ordering the 
payment of the money to the condemnee. 

In sustaining the decision of the lower 
court the supreme court relied upon the old 
Indiana case of Consumers' Gas Trust 
Company v. Harless (131 md. 466, 29 N.E. 
1062), which held that the money when 
deposited and accepted by the property 
owner represented the condemned land and 
was the property of the landowner. The 
court reasoned that if the landowner could 
not receive the money he would be deprived 
of the use of his property and also the use 
of the money pending the final ascertain-
ment of compensation. The latter would 
be a non-compensable loss. 

Reference is made in the opinion to the 
fact that the property owner could accept 
the award of the appraisers and thereby 
waive any exception he may have to the 
award. It would appear that the landowner 
has the option of either accepting the 
award, thus waiving any objections to the 
report or rejecting the award and thereby 
protecting the right to appeal the award to 
the district court. On the other hand the 
condemnor is expressly given the right to 
deposit the amount of the award, take pos-
session and appeal the amount of the award 
or other objections to the appraisers' report. 

The legal significance of the acceptance 
of the preliminary determination of the 
compensation due to the landowner should 
not be minimized. If the acceptance of the 
award by either party is in effect the ter-
mination of proceedings for the accepting 
party the ability to take "immediate pos-
session" of property will be materially re-
duced. 

If the act of tendering or depositing the 
award, where States must tender or deposit 
the amount awarded by the appraisers, is 
treated as an acceptance of the award and 
thereby terminating the proceeding the 
State is placed in the dilemma of choosing 
between the need for possession of a par-
ticular tract of land and an unfavorable 
appraisal. To a lesser degree the property 
owner is confronted with the same predica-
ment. 

Prior to the 1953 amendment to § 26-102 
the State Highway Commission of Kansas 
faced this problem. If it wished to take 
possession of property a deposit of the 
amount awarded by appraisers was re-
quired. This was construed to mean that 
the commission accepted the award and 
thereby waived its right to appeal the 
award.11° Recognizing that the result of 
the aforementioned holdings would lead to 
delay in public improvements by denying 
possession to the condemnor in the event 
of an unrealistic appraisement, § 26-102 
was amended by expressly empowering the 
condemnor to take possession and prosecute 
an appeal of the appraisal despite the fact 
that the appraisal was deposited in court. 
The property owner is protected by permit-
ting the court to pay to the landowner the 
money deposited in court and by providing 
that: 

The acceptance by the owner . . . of the full 
amount of the award of the Commissioners, 
or by the amount paid into the court or any 
part thereof by the condemnor as aforesaid 
shall be without prejudice to the right of 
appeal by said landowner. 

With the exception of Iowa and South 
Carolina the statutes of the remaining 
States either expressly or inferentially al-
low the condemnor to pay or deposit the 
appraisers' award, take possession and ap-
peal the amount of the award, and con-
versely permit the landowner to withdraw 
the deposit without prejudice to his rights. 
If the South Carolina State Highway De-
partment appeals it is denied possession, 
whereas if the landowner appeals possession 
may be taken. There are cases in Texas 
which interpret the deposit as security for 
the eventual payment of compensation and 
the deposit remains the property of the 
condemnor until the termination of the 
proceedings.12° However, the Supreme 
Court of Texas recently held that the land-
owner has the right to withdraw the de-
posit without prejudicing his right to fur-
ther prosecute the litigation. 2' 

The general condemnation law of Iowa 

" State Highway Commission v. Safeway Stores, 170 Ka,,. 
545, 228 P.2d 208 Lowrey v. State Highway Commission, 
170 Kan. 548, 228 P.2d 210. 

' Carter v. City of Housto,,, —Tex.--, 2.55 S.W.2c1 336. 
" Thomas v. Housing Authority of City of Dallas, - 

Tex.—, 264 S.\V.2d 93. 
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provides that upon the filing of the com-
missioners' report the condemnor may de-
posit with the sheriff the amount assessed 
and thereafter take possession.'22  However, 
if the landowner accepts this amount his 
right to appeal is barred.'23  If the con-
demnor appeals he is directed to serve the 
sheriff with a notice thereof and upon re-
ceipt of the notice the sheriff is directed 
not to pay to the landowner the deposit 
until the terminatiOn of litigation.'24  

If the final award of compensation is 
greater than the amount paid in by the 
condemnor in Kansas, the difference be-
tween the two sums draws interest at the 
rate of 6 percent per annum from the date 
of taking to the date of payment. In Mon-
tana the law provides that interest shall ac-
crue on the difference between the amount 
deposited and the final award if the latter 
is less than the former. 

Before concluding the discussion of this 
group of States mention should be made of 
a new condemnation procedure. established 
in Georgia.'25  The avowed.aim of the legis-
lature in enacting this statute was "to pro-
vide a simpler and more effective method 
of condemnation in those cases where, by 
reason of necessity for a quick determina-
tion of the just and adequate compensation 
to be paid the owner or owners of the prop-
erty sought to be condemned, . . . render 
a judicial supervision of the procedure de-
sirable." 126 

In lieu of the board of assessors the court 
is directed to appoint a special master. The 
petition to institute the jroceedings may 
be presented to the judge at or before the 
filing of same; thus the special master is 
appointed at an earlier date in the proceed-
ings than the board of assessors. The hear-
ing held by the special master must be held 
between 10 and 15 days from the date of 
the service of the court order directing that 
all interested parties appear before the 
master. Within three days after the date of 
the hearing the master must file his report 

' § 472.28. 
121 § 472.29, see also HayeS v. Chicago, R.T. & P. Ry. Co., 

239 Iowa 149, 30 N.W.2d 743. 
121 § 472.28, see also Peterson v. Ferreby, 30 Towa 327. 
in Laws of 1957 pp. 387-396 incorporated into the Cods 

of Georgia as Chapter 36-6A et seq. The constitutionality of 
this procedure was upheld in O.K. Inc. v. State Highway De-
partment, 213 Ga. 666, 100 S.E.2d 906. 

126  Ch. 36.602A. 

with the clerk, of the superior court and 
upon the deposit in court of said award to 
the use of the landowners, title and posses-
sion vests in the condemnor. 

Either party may appeal the award of the 
master and have a determination de novo 
of the compensation due the landowner. 
The tender, payment, or acceptance of the 
amount determined by the special master 
does not bar either party from appealing. 
It is also provided that the master's report 
shall be inadmissible in evidence in a sub-
sequent trial. If the final amount is more 
than the sum deposited interest accrues on 
the difference from the date of the order of 
the special master. The converse is also 
provided for by the statute. 

At this time it is impossible to determine 
whether the new procedure will reduce the 
time required to condemn property. A com-
parison of the existing procedure with the 
1957 legislation would tend to substantiate 
the expressed intention of the legislature to 
provide a quicker and simpler means of 
condemning property. 

Possession Upon Completion of Proceedings 
and Judgment Paid 

There remains to be discussed the pro-
cedures ' found in South Dakota 128  and 
Vermont.'2° In comparison with the States 
and territorial procedures which have al-
ready been reviewed, the two jurisdictions 
provide for possession at a much later date 
in the proceedings. Generally speaking the 
statutes which have been analyzed show 
that possession may be had at some point 
prior to the trial court's determination of 
damages. However, in South Dakota it 
would appear that possession must await 
the verdict of the trial court. 

Technically, the Vermont procedure per-
mits the State highway board and select-
men to enter into possession prior to the 
determination of compensation by the trial 
court. In a sense the procedure is sinilar 
to that found in the States just discussed. 
There are, however, elements of the pro- 

127 See Table 3. 
15 § 25-13A10 (acquisition of right-of-way and borrow pits 

for State highways), § 31-4012 (general condemnation law), 
120 Law of 1957, Act 242 (taking of land for highways by 

highway board), Law of 1957, Act 263 (taking of land for 
highways by selectmen). 
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cedure which may tend to delay the taking 
of possession. Two separate hearings are 
required in Vermont prior to the vesting of 
the right of possession in the highway 
board. Initially a petition must be filed 
with a superior court judge requesting a 
hearing, at which hearing a determination 
is made concerning whether the taking is 
necessary. The date fixed for this hearing 
shall be between 40 and 60 days from the 
date:  the judge signs the order granting the 
hearing. 

An aggrieved party, be it the State, mu-
nicipal corporation or owner, may appeal 
to the supreme court the,,  determination of 
necessity. This appeal must be presented to 
the superior court judge within 30 days 
from the date of the court's order regard-
ing necessity. It is at this stage of the pro-
ceedings that delay may arise since the 
statute provides that all proceedings must 
be stayed pending the disposition of the 
appeal. Upon the conclusion of this phase 
of the proceedings, the highway board has 
one year to institute proceedings to con-
demn the property. 

If the board and the property owner 
cannot agree as to the amount of compen- 

sation for the property, the board must hold 
a hearing, on 10 days notice, to hear any 
person having an interest in the land sought 
to be condemned. Within 20 days after the 
hearing the board must determine the com-
pensation due the landowner and file an 
order with the town clerk and serve the 
affected parties with a copy of the order 
fixing compensation. Possession may be 
taken upon the filing of the order and 
within four days after filing the order the 
board must pay or tender the amount 
awarded to each person not appealing the 
amount of the award. 

The landowner may appeal the board's 
determination of damages; the appeal must 
be made within thirty days after the 
board's report is filed. 

A somewhat similar procedure is estab-
lished for the. taking of land by selectmen. 
That is to say, a distinction is made be-
tween the question of necessity and that of 
compensation. If an appeal is taken from 
the selectmen's determination of necessity, 
possession is prohibited until said appeal is 
concluded. However, if the appeal concerns 
the question of compensation, possession 
may be taken and work begun. 



POSSESSION PENDING APPEAL 

It is conceivable that pursuant to the 
codes or rules of civil procedure of the vari-
ous jurisdictions the taking of an ap3eal 
might result in a stay of the judgment '° of 
the trial court.131  The consequences of a 
stay of execution could delay the entering 
into possession of the condemned land until 
the appeal winds its way up to the highest 
court in the State or territory. The delay 
in the construction of needed improvements 
engendered by this result is apparent. 

Upon analysis it is evident that there 
are two aspects of this problem: (a) those 
instances where possession is taken either 
before, simultaneously with or after the 
institution of condemnation proceedings but 
prior to a final judgment of the trial court; 
and (b) those instances in which either 
because of the decision of the condemnor 
or court or the posture of the law, posses-
sion was not taken prior to the trial court's 
judgment. In practice this question of tak- 

° See Table 4. 
'' All references to appellate proceedings in this chapter 

refer to an appeal from the judgment of a trial court to a,, 
appellate tribunal. Appeals from a determination of a board 
of viewers, appraisers or commissioners to a trial court are 
not within the scope of this discussion. 

ing possession or continuing in possession 
already taken rarely if ever arises in those 
States which use the administrative method 
of condemnation.'32  This is attributable to 
the nature of the proceeding wherein pos-
session, and in some instances, title vests at 
the inception of the action. The same com-
ment can be made concerning the pro-
cedures found in seven States employing 
the judicial method of condemnation.'33  

By a process of elimination the problem 
is found to exist primarily in those jurisdic-
tions wherein possession is delayed until 
the inception of the proceedings or subse-
quent thereto. To prevent the waste of time 
caused by a stay, a number of jurisdictions. 
have passed various types of legislation 
whose objective is to permit the condemnor 
to either take possession or remain in pos-
session during the appellate stage of the 
proceedings. 

In six States, Alaska and Hawaii a basic-
ally similar provision deals with the prob- 

132 Connecticut, Maine, Massachusetts, New York, Ohio, 
Pennsylvania, Rhode Tsland and Wisconsin. 

13 Maryland, Michigan, New Jersey, North Carolina, North 
Dakota, Pennsylvania and Virginia. 

Table 4. Possession Pending Appeal 

Continue in Possession or Take 
Possession Pending Appeal upon 

Paying into Court Amount of 
Judgment 

Appeal Shall Not Act as a 
Supersedeas or a Stay of Execution 

Continuance in Possession During 
Pendency of Proceedings 

Ariz. Ala. Cob. 
Calif. . 	Ark. md. 
Md. Pla. Minn. 
Nev. Ga. Mont. 
Tex. Ill. N. M. 
Utah Ky. Tenn. 
Alaska La. W. Va. 
Hawaii Miss. 

N.J. 
Ohio 
Okla. 
Ore. 
S.D. 
D.rC.  

P.R. 

Total 	 S 15 7 
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A iii (fur si-ct ion of Iii I all. Ti'enton N. .1. Appellate priai'i-il i Igs in conilenirni (ion cases are not. in obstacle to 
eompli-t ion of Such highwus in New Jersi 	I u-cause a stat iii e provision p0-ri-ills iili appeal from act lug as a 

stay of i-XiS-ill loul of flu- j)iilgnti-lif. 

lcm.'-° The two salient features of these 
laws are: the eondeinnor may continue in 
possession or else take possession pending 
,in appeal upon payment into court- the 
amount of the judgment and any further 
sum the court may require; the landowner 
may receive the money deposited on cont Ii-
tion that all defenses to the proceedings are 
abandoned except as to the amount of 
damages if a new trial is granted .Althiough 
Ma rylan( Is procetlu re would appear not to 
rcqui re it, the general condemnation law 
contains a sect ion which includes the former 
feature but not the latter aspect. 

Prior to 1955 a statute sitiolar to the 
aforenicntioned was operatiVe in Ida110 135  
In addition to cicahiig vithi possession sub-
sequent to a juilgiticnt of the trial court 
the statute nut lit trizcd iuinilnediate  posses-
sion." This phase of the statute was de- 
clared unconstitutional in 1 9551 	Interest- 
ingly enough the stat lite as it exist ed, prior 
to its anient Iment to mclude authorization 
for ''itnnicdiate possession," included a see-
tion empowering the e()nllcmnor to take 
or remain in possession pending appeal. 

	

131  A u-j,.,Tua : 	§ 12 :1127 ; Califor,iiuu : Coil,- of Civil Pro- 
c-eduri-, 	1 23-I 	i{;urvluu,j,l Ar). 33.\ 	(3 	N -lada : 	27.1 7(1 
'l'i-xas: Art. 31128, 	1. 3; ttalu: 	78.3(-]c; _Alaska: 

57-7-21 and ll:iwail: 5315(3). 
5 7-717. 

Vyl Yi-lI,usvstoiie Pipe Fine Co. v. I)rutniuuiiiuit_ 7 lilaliui 36, 
287 l'.t 288. 

The court, in the Druia.mond case, (lid not 
coinnictit Upon this portion of the statute 
and therefore it may still be good law. 

A substantial number of jurisdictions 
have a provisiltlt which, allowing for \'aria-
tions in language, provides that an appeal 
shall not -act as a supersetleas or a stay of 
execution and shall not, prevent the con-
dentnor li-mn taking possession)! 

In a recent \\ashington  ease '° the court 
was requited to interpret § 8.04.150 which 
1)10 vi ties 

lit}ier party may appeal from the judgment 
for t Ia fll;tges CII bred Ill the Sit peti 01 court, 
to 	bite sipr -nie (-oulit of the sI tie, wit liii 
thirty days titer iliu' ('FItly of judgttlel)t as 
a foies;t Id. 10)(1 st wit :11 lpe;l I slt;t I hiiit g before 
I lie supt-eme (-mitt, the propril-I.N. atol j tistites 
of titi- amount of d;t m ;tges in rest jo-I to I he 
p;trtie to tile appeal 	Ptnvi led ]tosvevet, 
That titioti such ;tppo;tl 110 liOtld shall he tO- 
(1uit- rd 	and provi led furl Itt_-i', 'lh:tt if the 
owner of l:tnil - the tt.'al i'sI;tte or piem sos tic-
colts t lie 50111 awarded 1 y the Jury. I Ito court 
or tile judge titeteoL he itall he deemed 

'° Alabanuit: Cons) .,Art. I, Ii 235, Ti). 19, § 24; Arlouus;is: 
§ 76-525; Florida; 	§ 73.1 I, see also § 7111; Georgt:i: 
5 3)i.l;0J, 	(ii -IA 	Illinois: 	(Ii. 	17. 	§ 13 ; 	Kentucky 
§ 177.187(2) ; t.i,ulisiuna: TO. 15-13, 	also Tit. -IS-ISO 
Mlssis-ipl-i: § 127e, 2752: N-sr .1--roy; 	20: 1-24. 23: 
Ohio :551 5.02 ; Okla)i,tuua ; 	'lit. (19, § -tu(fl), sec- OkIi - 
hiontv- Tnrupik- - Authority v. Flu rum, 20(1 Oklu .527. 241 
P2u1 1145: Oru-goui ; 	§ l(i(1.SSO(() 	South Diljntu ; 	(1 37- 
401 2; 	District of ('i,lnnil,ia : 	§ 7-21-I and Puerto till-i); 
§ 32-2912. 

155 State v. Laws, 155 Wuishi. Dec. (not yet hound) 310, 
315 l'.21 321. 
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thereby to have waived conclusively an ap-
peal to the supreme court, and final judg-
ment by default may be rendered in the 
superior court as in other cases: Provided 
further, That no appeal shall operate so as 
to prevent the state of Washington from 
taking possession of such property pending 
such appeal after the amount of said award 
shall have been paid into court. 

A plain meaning interpretation of the 
statute would seem to cover the question 
under discussion. That is to say, an appeal 
by either party does not prevent the State's 
taking possession of the property upon 
making the requisite deposit. However, the 
court held that, on the basis of Art. I § 16 
of the State constitution which requires 
compensation to be first paid or deposited 
in court before possession may be taken, 
the State was barred from taking posses-
sion and appealing at the same time. In 
effect, according to the court, by appealing 
the State did not accept the award of the 
jury and therefore its deposit was not just 
compensation. For possession to be taken 
it must accept the jury's award and by so 
doing it waives its right of appeal. If the 
roles are reversed, and the property owner 
appeals, the State, upon making the neces-
sary deposit, can take possession. 

The court's reasoning is subject to criti-
cism. The fact that the State does not 
acquiesce in the jury determination of com-
pensation should not detract from the fact 
that "just compensation" has been paid 
into court for the property owner. The pur-
pose of the constitutional requirement is to 
insure that the property owner is paid for 
his land. Logically the property owner's 
refusal to accept the award and his act of 
taking an appeal would seem to negate the 
payment of just compensation and therefore 
prevent the State's entry into possession. 
However, this is not the law.133  Indeed, the 
fact that the property owner appeals would 
seem to make a stronger case for a denial 
of possession than the State's appeal. As 
was previously pointed out, the result of 
this decision is to place the State on the 
horns of a dilemma; if the jury comes in 
with an award completely out of line with 
reality and the property is urgently needed, 

1.30 In re Ranier Ave., SO Wash. aSS, 141 Pac. 1137; State 
v. The Superior Court for Pierce County, 86 Wash. 155, 140 
Pac. 652. 

either the State accepts the award and pays 
more than the property is worth or it ap-
peals and waives its right of possession of 
sorely needed property. 

An equitable solution to this problem 
would be to permit the landowner to with-
draw the amount of money awarded by the 
trial court and deposited therein by the 
condemnor. This practice is authorized by 
several of the "immediate possession" stat-
iites. If this practice is adopted any hard-
ship the landowner may suffer by being 
denied both his property and compensation 
pending the conclusion of appellate pro-
ceedings will be obviated. 

Several jurisdictions, such as Alabama 
and New Jersey, require the payment into 
court of the judgment as a prerequisite for 
the taking of possession. On the other hand, 
several statutes, such as those found in 
Arkansas, Kentucky and Louisiana, are 
silent concerning a deposit, whereas the Illi-
nois law specifically exempts the State from 
the requirement of a deposit. 

In six States provisions are found for the 
continuance of possession once it is taken 
"during the pendency of the proceed-
ings." '° The "immediate possession" stat-
utes in Delaware 141  and Wyoming 142  would 
seem to be applicable to the taking of pos-
session after a judgment of the trial court. 

If an appeal is taken in Nebraska from 
the determination of compensation of the 
appraiser to the trial court it is specifically 
provided that said appeal shall not delay 
the acquisition of the property and con-
struction of the facility.'43  Either party 
may take an appeal from the judgment of 
the trial court to the supreme court and if 
said appeal is taken the money deposited 
by the condemnor remains in court.'44  
Reading these two sections together it 
would be a fair inference that once posses-
sion is taken an appeal to the supreme court 
does not require the ousting of the con-
demnor from the property. 

The Tennessee State Highway Depart-
ment is granted the power to seek injunc- 

140 Colorado: i50-1.6(3) ; Indiana § 3-1708, see Schrns,]l 
v. Indianapolis U,,ion R. Co., 100 md. 572, 131 N.& 51 
Mi,,nesota: § 117.15; llo,,ta,ia: § 93-9020; New Ilexico: 
§ 22-9-18 and \Vest Virgi,,ia : § 6384. 

14' § 10-6110. 
" § 48-105. 
143  § 76-717. 
144 § 76-719. 
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tions against anyone interfering with the 
work of the department in the construction 
of highways.'45  This provision has. been 
interpreted as authorizing the taking of 
possession pending the adjudication of the 
compensation due the landowner.146  

There appears to be no specific provision 
concerning possession during an appeal to 
an appellate court in the codes of Iowa, 
Kansas, Missouri, New Hampshire, South 
Carolina and Vermont. This is not to say 
that possession is denied during this period. 
It is altogether likely that the statutes dis-
cussed in the chapter on possession may be 
broad enough to cover this subsequent 

145 § 54507 
'° Obion County v. Edwards, 159 Ten,,. 491, 19 S.W.2d 

236. 

l)eriOd of the proceedings. A caveat to the 
discussion in this chapter which is applica-
ble to all the jurisdictions should not be 
lost sight of; only the highway code and 
the eminent domain statutes were reviewed. 
There has been no attempt to analyze the 
various rules of civil procedure operative in 
the several States and territories. 

As was pointed out, the problem of pos-
session pending appeal seldom if ever arises 
in 12 States due to the type of procedure 
followed in condemnation. These jurisdic-
tions are: Connecticut, Maine, Maryland, 
Massachusetts, Michigan, New Jersey, New 
York, North Carolina, North Dakota, Ohio, 
Pennsylvania, Rhode Island, Virginia and 
Wisconsin. 
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SUMMARY OF LAWS, BY STATES 

Alabama. The constitution requires that 
compensation must be paid in advance of 
the taking and that there shall be a jury 
trial in all cases except when the State is 
the condemnor. The judicial method of con-
demnation is used in Alabama, pursuant to 
which possession may be taken upon the 
payment or deposit of the award made by 
the board of viewers. It is expressly pro-
vided for by statute that an appeal of the 
trial court's determination of compensation 
shall not act as a supersedeas or stay of 
execution. 

Arizona. The constitution requires that 
compensation must be paid or deposited in 
court in advance of the taking. A jury trial 
is provided for whenever the condemnor is 
a corporation other than a municipal corpo-
ration. Arizona statutes provide for the ju-
dicial method of condemnation and permit 
possession to the taken at the institution 
of the proceedings or sometime thereafter 
upon the satisfaction of certain require-
ments. The condemnor may remain in 
possession or take possession pending ap-
peal upon depositing with the court the 
amount of the judgment. Condemnation 
proceedings for State highways are granted 
a court preference. The special public 
works eminent domain law grants a court 
preference over other civil cases. 

Arkansas. The Arkansas Supreme Court 
has long held that the constitutional pro-
vision requiring payment or deposit of com-
pensation determined by a jury does not ap-
ply to the State or its political subdivisions. 
The judicial method of condemnation fol-
lowed in Arkansas permits the State high-
way department to take possession of prop-
erty at or sometime after the inception of 
the proceedings. The. statutes also provide 
that an appeal shall not act as a super-
sedeas or a stay of execution and that con-
demnation proceedings for both State con-
ventional and-  controlled access highways 
shall be granted a court preference. In  

the absence of a statute to the contrary the 
constitutional provision requiring a jury 
trial applies only to private condemnors 
and then only to the final determination of 
compensation. 

California. The constitution provides. 
that compensation must be paid or de-
posited in advance of the taking and that 
there shall be a jury trial in all cases, ex-
cept where public utility property is being 
taken. The general condemnation law pro-
vides for a court preference, for possession 
upon the institution of proceedings or there-
after, and finally permits possession to be 
taken or the continuation of possession 
pending the conclusion of appellate pro-
ceedings. Preferential treatment is also 
given to proceedings brought by certain 
local units of government. In an old case, 
the constitutionality of a procedure permit-
ting the condemnor to take possession prior 
to the final ascertainment of compensation 
was sustained. 

Colorado. The constitution contains a 
provision requiring that compensation be 
paid or deposited in court in advance of 
the taking. Jury trials are required by the 
constitution in all cases. Pursuant to stat-
ute, possession may be taken at the incep-
tion of the proceedings or sometime there-
after. It has been judicially determined 
that the condemnor can discontinue the 
proceedings at any time prior to payment 
or deposit of the amount awarded, despite 
the fact possession of property has been 
taken. 	 - 

Connecticut. The constitution provides 
that the right to a trial by jury shall re-
main inviolate or continue as heretofore. 
The administrative method of condemna-
tion, which permits possession at an early 
stage of the proceedings, is used in Con-
necticut. 

Delaware. Pursuant to the general con-
demnation law, possession may be had at 
the institution of the proceedings or some- 
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time thereafter. The highest State court 
has held, in several cases, that the pro-
cedure whereby the condemnor takes pos-
session prior to the conclusion of the pro-
ceedings is constitutional. 

Florida. The constitution requires that 
there shall be a jury trial in all cases and 
that compensation must be paid or de-
posited in court in advance of the taking. 
The general condemnation law provides for 
a court preference, for possession at the 
institution of the proceedings or sometime 
thereafter, and that an appeal shall not act 
as a supersedeas or a stay of execution. 

Georgia. The constitution requires that 
compensation be paid in advance of the 
taking. The general condemnation law pro-
vides that possession may be taken after 
the payment or deposit of the appraiser's 
award. It is expressly stated that an ap-
peal shall not act as a supersedeas or a 
stay of execution. 

Idaho. The constitution provides that 
compensation must be paid in advance of 
the taking and that the right to a jury trial 
shall remain inviolate or continue as here-
tofore. Since the "immediate possession" 
statute was declared unconstitutional in 
Yellowstone Pipe Line Co. v. Drummond it 
w'ould seem that possession may not be 
taken until the proceedings are completed 
and the judgment is satisfied. The Idaho 
Supreme Court held unconstitutional the 
"immediate possession" statute on the 
ground that it was a denial of due process 
of law to permit the condemnor to deter-
mine the amount of the deposit. Prior to 
the change in the statute a board of com-
missioners could fix the amount required to 
be deposited before possession could be 
taken. 

Illinois. The constitution contains two 
provisions relative to jury trials: jury trial 
except when the State is the condemnor 
and jury trial when condemnation is for 
a corporation other than a municipal cor-
poration. Pursuant to the general condem-
nation law, possession may be taken at the 
institution of the proceedings or sometime 
thereafter, and also an appeal shall not act 
as a supersedeas or a stay of execution. The  

supreme court has upheld the constitution-
ality of the new "quick taking" statute. 

Indiana. The constitution provides that, 
except when the taking is by the State, 
compensation must be paid in advance of 
the taking. The constitution also contains 
a section which provides that the right to 
a jury trial shall remain inviolate or con-
tinue as heretofore. The general condem-
nation law provides that possession may be 
taken upon the payment or deposit of the 
appraisers' award. The Indiana statutes 
also provide that an appeal shall not act 
as a supersedeas or a stay of execution and 
also grant a court preference to condem-
nation proceedings brought for conventional 
State and controlled access highways. The 
general condemnation law has been inter-
preted by the Indiana Supreme Court as 
permitting the property owner to withdraw 
the amount deposited. However, as a con-
dition to such withdrawal he must waive 
any exceptions he may have to the amount 
awarded by the appraisers. 

Iowa. The constitution provides that 
compensation must be paid or secured in 
advance of the taking and that there shall 
be a jury trial in all cases. Possession may 
be taken, according to the Iowa Code, upon 
the payment or deposit of the appraisers' 
award. 

Kansas. The constitution provides that 
compensation must be paid or deposited in 
advance of the taking and that the right to 
a jury trial shall remain inviolate or con-
tinue as heretofore. The general condem-
nation law permits the entry into possession 
upon the payment or deposit of the ap-
praisers' award. 

Kentucky. The constitution requires that 
compensation must be paid in advance of 
the taking and that in the event the con-
demnor is a municipal or other corporation 
it must be paid or secured in advance of 
the taking. A trial by jury is required in 
all cases except when the condemnor is the 
State. The general condemnation law 
grants a court preference to condemnation 
proceedings. Proceedings brought by local 
units of government and for controlled ac-
cess highways are afforded a preference in 



APPENDIX A 
	 49 

court. In accordance with the condemna-
tion law, possession may be taken upon 
the payment or deposit of the appraisers' 
award and appellate proceedings shall not 
act as a supersedeas or a stay of execution. 

Louisiana. The constitution provides that 
compensation must be paid or deposited in 
court in advance of the taking. The gen-
eral condemnation statute grants a court 
preference to condemnation proceedings, 
and the highway code establishes a pro-
cedure whereby the state highway depart-
ment may enter into possession at the in-
ception of the proceedings or sometime 
thereafter. Appellate proceedings shall not 
act as a supersedeas or stay of execution. 

Maine. The constitution provides that 
the right to a jury trial shall remain in-
violate or continue as heretofore. The ad-
ministrative method of condemnation is 
used, thus permitting possession at an early 
stage of the proceedings. 

Maryland. The constitution provides that 
compensation must be paid or deposited in 
advance of the taking and that there shall 
be a jury trial in all cases. The general 
condemnation law grants a court preference 
to condemnation proceedings. Pursuant to 
the highway code, possession may be taken 
prior to the commencement of the proceed-
ings. The State may remain in possession 
pending conclusion of appellate proceed-
ings. 

Massachusetts. The constitution provides 
that the right to a jury trial shall remain 
inviolate or continue as heretofore. The 
administrative thethod is followed, and the 
statute provides for a court preference to 
condemnation proceedings. 

Michigan. The constitution requires that 
compensation be paid or secured in advance 
of the taking and that there shall be a jury 
trial in all cases except when the State is 
the condemnor. Pursuant to statute, pos-
session may be taken prior to the institution 
of condemnation proceedings. 

Minnesota. The constitution provides 
that compensation shall be paid or secured 
in advance of taking and that the right to a 
jury trial shall remain inviolate or continue  

as heretofore. Possession may be taken at 
the inception of the proceedings or some-
time thereafter and the condemnor may re-
main in possession pending the conclusion 
of appellate proceedings. 

Mississippi. The constitution requires 
that compensation be paid in advance of 
the taking and also that the right to a jury 
trial shall remain inviolate or continue as 
heretofore. Court preferences are given to 
condemnation proceedings brought for both 
conventional State highways and controlled 
access facilities. Possession may be taken 
once the appraisers have made an award, 
and appellate'proceedings are not to act as 
a supersedeas or stay of execution. The 
constitutional provision requiring actual 
payment of compensation before possession 
may be taken has been interpreted by the 
Mississippi Supreme Court as not applying 
to the State or its political subdivisions. 
Based upon this construction of the consti-
tution, the general condemnation law has 
been held to not require the payment or de-
posit of the appraisers' award before posses-
sion may be taken. It is sufficient if the 
appraisers have fixed the amount. 

Missouri. The constitution requires that 
compensation be paid or deposited in ad-
vance of taking and that there shall be a 
jury trial in all cases. Condemnation pro-
ceedings brought for county roads are ex-
pressly granted a court preference. Upon 
the payment or deposit of the appraisers' 
award possession may be taken. 

Montana. The constitution requires that 
compensation be paid or deposited in ad-
vance of the taking. The general condem-
nation law provides that possession may 
be taken upon the payment or deposit of 
the appraisers' award and that once in pos-
session the condemnor may remain in pos-
session during the pendency of appellate 
proceedings. The Montana Supreme Court 
has decided that it is within the discretion 
of the court to require, in addition to de-
posit of the amount awarded, a bond in a 
sum to be fixed by the court. 

Nebraska. The constitution provides that 
the right to a jury trial shall remain in-
violate or continue as heretofore. Pursuant 
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to the general condemnation law, upon the 
payment or deposit of the appraisers' award 
the condemnor may enter into possession. 

Nevada. The constitution provides that 
compensation must be paid or secured in 
advance of taking and that the right to a 
jury trial shall remain inviolate or continue 
as heretofore. Possession may be taken 
upon the institution of the proceedings or 
sometime thereafter, and once in possession 
the condemnor may remain as such or enter 
into possession during appellate proceedings 
upon paying into court the amount of the 
judgment. An old case sustains the pro-
cedure of permitting the condemnor to enter 
into possession prior to the final ascertain-
ment of compensation. 

New Hampshire. The constitution pro-
vides that the right to a jury trial shall re-
main inviolate or continue as heretofore. 
In accordance with provisions found in the 
highway code, possession may be taken 
upon the payment or deposit of the amount 
awarded by the appraisers. 

New Jersey. The constitution requires 
that compensation be paid in advance of 
the taking and that the right to a jury trial 
shall remain inviolate or continue as here-
tofore. The general condemnation statute 
has been interpreted as permitting posses-
sion prior to or at the inception of the pro-
ceedings, and an appeal does not act as a 
supersedeas or a stay of execution. Certain 
designated special authorities may take 
possession at the institution of the proceed-
ings or sometime thereafter. 

New Mexico. Possession may be taken 
upon the institution of the proceedings or 
sometime thereafter. A court preference is 
granted to condemnation proceedings 
brought for controlled access highways. The 
condemnor is permitted to remain in pos-
session during the pendency of appellate 
proceedings. 

New York. The constitution provides 
that there shall be a jury trial except when 
the State is the condemnor. The adminis-
trative method of condemnation is estab-
lished for the State highway department.. 
Pursuant to j ucli cial decision, the landowner  

has two years from the date he is notified 
of the appropriation of his property to file 
a claim for compensation. In other cases 
possession may be taken at the inception 
of the proceedings or sometime thereafter. 
A court preference is granted to proceedings 
instituted by certain local units of govern-
ment. 

North Carolina. The constitution pro 
vides that the right to a jury trial shall re-
main inviolate or continue as heretofore. 
The highway code provides that possession 
may be taken prior to the commencement 
of the proceedings. The procedure set forth 
in the highway code for the condemnation 
of property has been construed as not re-
quiring a payment, tender or deposit of 
money as a condition precedent to the entry 
into possession. The special public works 
eminent domain law grants a court pref-
erence over other civil cases. 

North Dakota. A jury trial is required 
by the constitution in all cases. The con-
stitution provides that if the State or any 
of its departments, agencies or political 
subdivisions makes an offer to purchase and 
deposits the amount of the offer in court 
the condemnor may take possession prior 
to the commencement of court proceedings. 
The need for the 1957 amendment to Art. 1, 
§ 14 was created by a decision of the North 
Dakota Supreme Court which had declared 
unconstitutional a provision of the highway 
code permitting the condemnor to enter into 
possession pending a trial in the district 
court. 

Ohio. The constitution requires that com-
pensation be paid or deposited in advance 
of taking and that there be a jury trial in 
all cases. The administrative method is 
used in Ohio, thus permitting possession at 
the inception of the proceedings. Addi-
tionally, an appeal shall not act as a super-
sedeas or a stay of execution, and a court 
preference is granted to condemnation pro-
ceedings brought for controlled access 
facilities. 

Oklaho?na. The constitution requires that 
compensation be paid or deposited in ad-
vance of taking and that there shall be a 
jury trial in all cases. Possession may be 
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taken upon the payment or deposit in court 
of the amount awarded by the appraisers. 
An appeal does not act as a supersedeas or 
a stay of execution. 

Oregon. The constitution contains a pro-
vision, not applicable to the State, requir-
ing compensation to be paid in advance of 
taking, and also a provision applicable to 
corporations requiring that compensation 
must be paid or secured in advance of tak-
ing. Possession may be taken at the incep-
tion of the proceedings or sometime there-
after and appellate proceedings do not act 
as a supersedeas or a stay of execution. A 
court preference is afforded condemnation 
proceedings brought by local units of gov-
ernment. 

Pennsylvania. The constitution requires 
that compensation be paid or secured in 
advance of taking. There is a combined ad-
ministrative and judicial procedure which 
permits the condemnor to enter into posses-
sion prior to commencement of the court 
proceedings. 

Rhode Island. The constitution provides 
that the right to a jury trial is inviolate or 
shall continue as heretofore. The adminis-
trative method of condemnation is used, 
permitting the entry into possession at an 
early stage. A court preference is granted 
to proceedings brought by the Rhode Island 
Turnpike and Bridge Authority. 

South Carolina. The constitution pro-
vides that compensation must be paid in 
advance of the taking, but in the event the 
condemnor is a corporation compensation 
must be paid or deposited in advance of the 
taking. The South Carolina Supreme Court 
has interpreted the constitution as not re-
quiring the payment of compensation prior 
to the entry into possession. A jury trial 
is required in all cases. Possession may be 
taken upon the payment or deposit of the 
amount awarded by the appraisers. A 
court preference is granted to proceedings 
brought by the State, county or local units 
of government. The special public works 
eminent domain law grants a preference 
over other civil cases. 

South Dakota. The constitution requires 
that compensation be paid in advance of  

the taking, but in the event a municipal 
corporation is the condemnor it must be 
paid or secured in advance of the taking. 
A jury trial is required in all cases. Pos-
session is permitted at the completion of 
the proceedings and after judgment is paid, 
but an appeal does not act as a supersedeas 
or stay of execution. Condenination pro-
ceedings brought for controlled access fa-
cilities are granted a court preference. 

Tennessee. The constitution provides 
that the right to a jury trial shall remain 
inviolate or continue as heretofore. Posses-
sion may be taken at the inception of the 
proceedings or sometime thereafter and 
the condemnor may continue in possession 
during the pendency of appellate proceed-
ings. A court preference is granted to pro-
ceedings brought for county roads. The 
State supreme court has held that once pos-
session is taken the condemnor is barred 
from abandoning the proceedings. The con-
stitutionality of permitting the condemnor 
to take possession prior to conclusion of the 
case was upheld in a case which antedated 
the present statute. 

Texas. The constitution provides that, 
except when the State is the condemnor, 
compensation must be paid or deposited in 
advance of taking and that the right to a 
jury trial shall remain inviolate or continue 
as heretofore, but by statute the State is 
required to pay before taking possession. 
A taking for a county road has been inter-
preted by the courts as a taking by the 
State. Possession may be taken upon the 
payment or deposit of the appraisers award; 
appellate proceedings do not act as a super-
sedeas or a stay of execution. The Supreme 
Court, in 1954, decided that the property 
owner is entitled to withdraw the amount 
deposited and prosecute his claim. 

Utah. Possession may be taken at the 
inception of the proceedings or sometime 
thereafter and the condemnor may continue 
in possession or take possession pending an 
appeal upon the payment of the judgment. 
The "immediate possession" statute has 
been interpreted by the highest State court 
as requiring the payment of interest at the 
rate of 6 percent, on the difference, if any, 
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between the deposit and final award. Pur-
suant to judicial construction, dismissal of 
the proceedings is prohibited once posses-
sion is taken. 

Vermont. The constitution provides that 
the right to a jury trial shall remain in-
violate or continue as heretofore. Two hear-
ings are required by the condemnation pro-
cedure: the first concerning necessity and 
the second compensation. If an appeal is 
taken from the first hearing, all proceedings 
are stayed. After the completion of both 
hearings and upon the depqsit of the 
amount awarded by the State highway 
board, possession may be taken. Posses-
sion would occur prior to a jury trial of the 
question of compensation. A court pref-
erence is given proceedings brought to con-
demn property for controlled access high-
ways. 

Virginia. The constitution provides that 
the right to a jury trial shall remain in-
violate or continue as heretofore. Posses-
sion may be taken prior to the inception of 
the condemnation proceedings. Both the 
United States Supreme Court and the high-
est State court have upheld the constitu-
tionality of the former procedure whereby 
the condemnor takes possession prior to the 
commencement of judicial proceedings. The 
new statute is similar to the old law. 

Washington. The constitution requires 
that compensation be paid or deposited in 
advance of the taking and that when the 
condemnor is a corporation other than a 
municipal corporation there shall be a jury 
trial. The "immediate possession" statute 
was declared unconstitutional in State v. 
Yelie; thus it would seem that possession 
cannot be taken until the completion of the 
proceedings. Condemnation proceedings 
brought for controlled access facilities are 
given a court preference. There is a statute 
which provides that an appeal shall not act 
as a supersedeas or a stay of execution. The 
Washington Supreme Court has interpreted 
the State constitutional requirement of the 
payment or deposit of compensation in ad- 

vance of possession as requiring a judicial 
determination of compensation. To the ex-
tent that a provision in the condemnation 
law purported to allow possession prior to 
a trial of the question of compensation, it 
was declared unconstitutional. In another 
important case the court decided that the 
State is prohibited from depositing in court 
the amount awarded. by the jury taking 
possession thereafter and appealing the 
jury's decision. 

West Virginia. The constitution provides 
that compensation must be paid or secured 
in advance of the taking and that there 
shall be a jury trial in all cases. Possession 
may be taken at the inception of the pro-
cedings or sometime thereafter, and the 
condemnor may continue in possession 
pending the conclusion of appellate pro-
ceedings. The State supreme court has held 
constitutional the procedure whereby the 
condemnor takes possession prior to the 
final ascertainment of compensation. 

Wisconsin. The constitution provides that 
the right to a jury trial shall remain in-
violate or continue as heretofore. The ad-
niinistrative method is used, thus permit-
ting possession at an early stage of the 
proceedings. 

Wyoming. The constitution provides that 
the right to a jury trial shall remain in-
violate or continue as heretofore. The State 
is permitted to take possession at the incep-
tion of the proceedings or sometime there-
after, whereas the county must first pay or 
deposit the amount awarded by the ap-
praisers. 

Alaska, District of Coiwinbia, Hawaii 
and Puerto Rico. Possession may be taken 
in these four jurisdictions at the inception 
of the proceedings or sometime thereafter. 
A condemnor in Alaska and Hawaii may 
continue in possession or take possession 
pending appeal upon paying or depositing 
in court the amount of the judgment. In 
the District of Columbia and Puerto Rico 
an appeal does not, act as a supersedeas or 
a stay of execution. 
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THE NATIONAL ACADEMY OF SCIENCES—NATIONAL RESEARCH COUNCIL 15 a 
private, nonprofit organization of scientists, dedicated to the furtherance of 

science and to its use for the general welfare. The ACADEMY itself was estab-
lished in 1863 under a congressional charter signed by President Lincoln. Em-
powered to provide for all activities appropriate to academies of science, it was 
also required by its charter to act as an adviser to the federal government in 
scientific matters. This provision accounts for the close ties that have always 
existed between the ACADEMY and the government, although the ACADEMY IS not 
a governmental agency. 

The NATIONAL RESEARCH COUNCIL was established by the ACADEMY in 1916, 
at the request of President Wilson, to enable scientists generally to associate their 
efforts with those of the limited membership of the ACADEMY in service to the 
nation, to society, and to science at home and abroad. Members of the NATIONAL 
RESEARCH COUNCIL receive their appointments from the president of the ACADEMY. 
They include representatives nominated by the major scientific and technical So-
cieties, representatives of the federal government, and a number of members at 
large. In addition, several thousand scientists and engineers take part in the 
activities of the research council through membership on its various boards and 
committees. 

Receiving funds from both public and private sources, by contribution, 
grant, or contract, the ACADEMY and its RESEARCH COUNCIL thus work to stimu-
late research and its applications, to survey the broad possibilities of science, to 
promote effective utilization of the scientific and technical resources of the 
country, to serve the government, and to further the general interests of science. 

The HIGHWAY RESEARCH BOARD was organized November 11, 1920, as an 
agency of the Division of Engineering and Industrial Research, one of the eight 
functional divisions of the NATIONAL RESEARCH COUNCIL. The BOARD is a co-
operative organization of the highway technologists of America operating under 
the auspices of the ACADEMY-COUNCIL and with the support of the several high-
way departments, the Bureau of Public Roads, and many other organizations 
interested in the development of highway transportation. The purposes of the 
BOARD are to encourage research and to provide a national clearinghouse and 
correlation service for research activities and information on highway adminis-
tration and technology. 


