HIGHWAY RESEARCH BOARD
Special Report 50

STATE CONSTITUTIONAL
PROVISIONS
CONCERNING HIGHWAYS

A LEGAL ANALYSIS




HIGHWAY RESEARCH BOARD

Officers and Members of the Executive Committee

1959
OFFICERS
HarMer E. Davis, Chairman Pyke JounsoN, First Vice Chairman
W. A. Buaek, Second Vice Chairman
Frep Burceraw, Director Eumer M. Warp, Assistant Director

Executive Committee

BerreaM D. TaLramy, Federal Highway Administrator, Bureau of Public Roads (ex officio)

A. Eﬁi J(_)E)NBON, Ezecutive Secretary, American Association of State Highway Officials (ex
officio

Lours JoroaN, Ezecutive Secretary, Division of Engineering and Industrial Research,
National Research Council (ex officio)

C. H. ScrouEr, Applied Mechanics Department, Kansas State College (ex officio, Past Chair-
man 1958)

Rex M. Wairron, Chief Engineer, Missouri State Highway Depariment (ex officio, Past
Chairman 1957)

K. B. Woons, Head, School of Civil Engineering, and Director, Joint Highway Research
Project, Purdue University (ex officio, Past Chairman 1956)

R. R. BarteLsMEYER, Chief Highway Engineer, Illinois Division of Highways

J. E. BucHANAN, President, The Asphalt Institute

W. A. Buaar, Director of Highways, Washington State Highway Commission
Mason A. BurcuEr, Director of Public Works, Montgomery County, Md.

C. D. Curmss, Special Assistant to the Executive Vice President, American Road Builders
Association

Harmer E. Davis, Director, Institute of Transportation and Traffic Engineering, University
of California

Duke W. Dunsar, Attorney General of Colorado

Francis V. ou Pont, Consulting Engineer, Cambridge, Md.

H. S. Famsank, Consultant, Baltimore, Md.

Pyre JomnsoN, Consultant, Automotive Safety Foundation
G. Donap KeNNEDY, President, Portland Cement Association

Burtron W. MarsH, Director, Traffic Engineering and Safety Department, American Auto-
~ mobile Association

GrenN C. RicuARrDs, Commissioner, Detroit Department of Public Works
Wisur S. Smire, Wilbur Smith and Associates, New Haven, Conn.

Editorial Staff
FrED BURGGRAF ELMErR M. WaRD HerserT P. ORLAND

2101 Constitution Avenue Washington 25, D. C.

The opinions and conclusions expressed in this publication are those of the author
and not necessarily those of the Highway Research Board.




NR¢. HIGHWAY RESEARCH BOARD

Y

Special Report 50

STATE CONSTITUTIONAL
PROVISIONS
CONCERNING HIGHWAYS

A LEGAL ANALYSIS

NGADEHY OF 3o~

W g,
® %,
)

¥ LIBRARY
| DEC10 1959
o pseran W

A Report of the
Highway Laws Project

1959
Washington, D. C.



TEN
N3

e, 90

Department of Economics, Finance, and Administration

Guilford P. St. Clair, Chairman
Director, Highway Cost Allocation Study,
Bureau of Public Roads '

Commitiee on Highway Laws

Louis R. Morony, Chairman
Director, Laws Division,
Automotive Safety Foundation, Washington, D. C.

David R. Levin, Secretary ‘
Chief, Division of Highway and Land Administration,
Bureau of Public Roads

Jacob H. Beuscher, Professor of Law, University of Wisconsin, Madison

Sherwood K. Booth, Deputy General Counsel, Bureau of Public Roads, Wash-
ington, D. C.

W. % Bugge, Director of Highways, Washington Department of Highways,

lympia
SaulA?. Corwin, Counsel, New York State Department of Public Works,
bany

C. W. Enfield, General Counsel, Bureau of Public Roads, Washington, D. C.

Joseph E. Havenner, Director, Engineering and Technical Services, Automo-
bile Club of Southern California, Los Angeles

Patrick Healy, Jr., Executive Director, American Municipal Association,
‘Washington, D. C.

Robert L(.}Hyder, Chief Counsel, Missouri State Highway Department, Jeffer-
son City

Roy E. Jorgensen, Engineering Counsel, National Highway Users Conference,
Washington, D. C.

Leonard I. Lindas, Chief Counsel, Oregon State Highway Department, Salem

Mason J. Mahin, Assistant Director, Laws Division, Automotive Safety
Foundation, Washington, D. C.

Jack M. Merelman, Assistant Director for Legislative Affairs, National Asso-
ciation of County Officials, Washington, D. C.

W. Crosby Pegues, Jr., General Counsel, Louisiana Department of Highways,
Baton Rouge

LeRoy A. Powers, Attorney at Law, Oklahoma City, Oklahoma

Robert E. Reed, Chief, Division of Contracts and Rights-of-Way, California
Department of Public Works, Sacramento

John R. Rezzolla, Chief Highway Counsel, Pennsylvania Department of High-
ways, Harrisburg

John F. Ryan, Manager, Legal Section, American Petroleum Institute, New
York City

Kermit B. Rykken, Director, Highway and Legislative Department, American
Automobile Association, Washington, D. C.

Archie Smith, Assistant Attorney General of Rhode Island, Providence

Joseph A. Sullivan, Judge, Detroit, Michigan

William F. Tempest, Secretary, Municipal Law Section, American Bar Alsso-
ciation, Chicago



Legul Liaison Representatives in State Highway Departments

A Reese Harvey, Office Engineer, Alabama State Highway Department, Montgomery

Harmon Puckett, Special Counsel, Arizona State Highway Department, Phoemix

W R Thrasher, Chief Counsel—Legal and Right-of-Way, Arkansas State Highway Department, Little
Rock

Robert E Reed, Chief, Division of Contracts and Rights-of-Way, California Department of Public
Works, Sacramento

George L Zoellner, Attorney, Colorado Department of Highways, Denver

Adam F Knurek, Admimstrative Advisor, Connecticut State Highway Department, Hartford

8 Samuel Arsht, General Counsel, Delaware State Highway Department, Wilmington

Ross H Stanton, Jr, Resident Attorney, Florida State Road Department, Tallahassee

Paul Miller, Assistant Attorney General, Georgia State Highway Department, Atlanta

Willam Padgett, Assistant Attorney General, Idaho Department of Highways, Boise

L A Murphy, Engineer of Location and Right-of-Way, Illinois Division of Highways, Springfield

Edwin J Steers, Attorney General, Indianapolis, Indiana

C J. Lyman, Special Assistant Attorney General, Iowa State Highway Commission, Ames

Wilham B Kirkpatiick, Chief Attorney, Kansas State Highway Commission, Topeka

Astor Hogg, Assistant Attorney General, Kentucky Department of Highways, Frankfort

W Crosby Pegues, Jr, General Counsel, Louisiana Department of Highways, Baton Rouge

L Smith Dunnack, Assistant Attorney General, Mame State Highway Commission, Augusta

Joseph D Buscher, Special Assistant Attorney General, Baltimore, Maryland

P. F. Cox, Deputy Chief Engmeer, Massachusetts Department of Publie Works, Boston

Edward J. Kremer, Assistant Attorney General, Michigan State Highway Department, Lansing

Robert W Mattson, Chief Deputy Attorney General, Minneapohis, Minnesota

Ward Gronfield, Special Counsel, State Capitol, Minneapohs, Mmnesota

Matthew Harper, Jr, Assistant Attorney General, Mississippt State Highway Department, Jackson

Robert L Hyder, Chief Counsel, Missour1 State Highway Commussion, Jefferson City

Paul T. Keller, Attorney, Montana State Highway Commission, Helena

H 8. Salter, Attorney, Nebraska Department of Roads, Lincoln

Wilham Freedman, Jr, Legal Counsel, Nevada Department of Highways, Carson City

Jarlath M. Slattery, Assistant Attorney General, Concord, New Hampshire

Wilham J MecCormack, Deputy Attorney General, New Jersey State Highway Department, Trenton

John T Watson, Assistant Attorney General, New Mexico State Highway Commuission, Santa Fe

Saul C Corwin, Counsel, New York Department of Public Works, Albany

Kenneth Wooten, Jr, Assistant Attorney General, North Carolina State Highway Division, Raleigh

Vernon R. Pederson, General Counsel, North Dakota State Highway Department, Bismarck

Fred G. Reiners, Deputy Director of Administration, Ohio Department of Highways, Columbus

Leonard I Lindas, Chief Counsel, Oregon State Highway Department, Salem

Roland A Walters, Jr, Chief Counsel, Oklahoma_Department of Highways, Oklahoma City

John R Rezzolla, Jr, Chief Highway Counsel, Pennsylvania Department of Highways, Harrisburg

Russell King, Engineer, Rhode Island Department of Public Works, Providence

T C. Callison, Attorney General, Columbia, South Carolina

Walter Mueller, Assistant Attorney General, Pierre, South Dakota -
O L Peeler, Right-of-Way Engineer-Attorney, Tennessee Department of Highways and Public Works,
Nashville

R J Hank, Admimnistrative Engineer, Texas State Highway Department, Austin

Boyd M Fullmer, Claims and Agreements Officer, Utah State Road Commuission, Salt Lake City

John D Paterson, Staff Attorney, Vermont Department of Highways, Montpelier

Francis C Lee, Assistant Attorney General, Richmond, Virginia

Harold V' Kelly, Special Counsel, Virginia Department of Highways, Richmond

Delbert W Johnson, Attorney, Washington State Highway Commission, Olympia

B. D Horan, Director, Legal and Right-of-Way Division, West Virginia State Road Commission,
Charleston

Richard E Barrett, Assistant Attorney General, Wisconsin State Highway Commission, Madison

Glenn A Wilhams, Special Assistant Attorney General, Wyoming State Highway Department, Cheyenne

Oscar P Mast, Assistant Corporation Counsel, Washington, D. C.

Frederico Rodriguez Gelpi, Director, Office of Legal Affairs, Puerto Rico Department of Publie Works,
San Juan



PREFACE

Study of any law governing a public function must of necessity concern
itself, at some point, with a review of constitutional provisions which set
the broad boundaries within which that function may be performed

This special report, which 1s another 1n the series of law studies under-
taken by the Highway Laws Comnuttee research staff, reviews the con-
stitutional boundaries as they relate directly or indirectly to highway
operations Other reports published 1n this series include “Relocation of
Public Utilities Due to Highway Improvement, An Analysis of Legal
Aspects” (Special Report 21), “Expressway Law, An Analysis” (Special
Report 26), “Acquisition of Land for Future Highway Use, A Legal
Analysis” (Special Report 27), “Condemnation of Property for Highway
Purposes, A Legal Analysis” Parts 1 (Special Report 32) and II (Special
Report 33), “Legislative Purpose in Highway Law, An Analysis” (Special
Report 39), “Outdoor Advertising Along Highways, A Legal Analysis”
(Special Report 41), “Highway System Classification, A Legal Analysis”
Part I (Special Report 42), “Federal-Aid Provisions in State Highway
Laws, An Analysis” (Speeial Report 48), and “Intergovernmental Rela-
tions 1n State Highway Legislation, An Analysis” (Special Report 49).
Manuscripts entitled “Condemnation of Property for Highway Purposes,
A Legal Analysis” Part III and “Highway System Classification, A Legal
AnalySIS Part II are in the process of review The law relatlve to high-
way contracts 1s presently under analysis

Dealing with constitutional rather than statutory la“ this report
differs from other legal analyses published or to be publlshed by the
Committee, both 1 this respect and in over-all content, since 1t covers
the full range of pertinent subject matter found m the several constitu-
tions. It gathers the State constitutional provisions which affect both the
existing statutes and future legislation relating to highways However,
the pertinent provisions of the Hawanan Constitution appear in Appendix
C of this report mmasmuch as Hawan was not yet a State on the publica-
tion date and 1its constitution not yet effective

With numerous States contemplating conventions for the purpose of
revising thewr constitutions, this report provides a ready source of nfor-
mation on the current and comparative status of all State constitutions
as they bear upon highway matters

This report was researched and written by Alfred J Tighe, assisted
by Mary O Eastwood and Edward J Zekas, all of the Highway Laws
staff The photographs used are by courtesy of the US Bureau of Public
Roads
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SUMMARY AND CONCLUSIONS

A constitution 1s a fundamental docu-
ment containing the basic principles of gov-
ernment It constitutes the supreme law
for the jurisdiction The Federal Constitu-
tion 1s regarded as a grant of power; State
constitutions, a limitation of power. Under
this concept, the powers of the people not
specifically provided for 1n the Constatution
reside 1 the State legislatures

This report primarily presents State con-
stitutional provisions pertaming to high-
ways; however, Federal constitutional pro-
vistons are discussed where applicable The
provision for highway facilities 1s one of the
basic responstbilities of government The
law applicable to highways (constitutional
and legislative) should contain fixed prin-
ciples as well as flexible standards to enable
highway officials to provide adequate pubhc
facilities

There are no well-settled criteria as to
what a constitution should or should not
contain other than that it should include
only fundamental matter Many existing
constitutional provisions are basic to the
American form of government, others per-
tain to situations peculiar to the jurisdic-
tion

There 1s considerable variation in the
amount of details which States have in-
cluded 1n their constitutions relating to
highway matters For example, is the es-
tablishment of a highway department fun-
damental, and, therefore, a proper subject
for a constitutional provision? Or 1s such
a matter more properly handled by legis-
lation? In much of the analysis of high-
way law the elements come to the surface.
In analyzing the constitutional provisions,
however, this did not occur There are no
established yardsticks except the so-called
“Model State Constitution.” Although this
model has been referred to 1n the report, 1t
should be recognized that 1t has not been
adopted by any State

This report is organized according to
functional areas of highway law—highway
administration, acquisition of property; fi-
nance, mtergovernmental relations, inter-

nal mmprovements; local, special or private
laws, suits against the State, and miscella-
neous provisions

Hwghway Admwstration

Twenty-two States fix authority and re-
sponsibility for highways in some manner
other than providing for a State highway
administrative body. For example, several
jurisdictions grant authority to county
courts, others to the State legislature which
1s authorized to enact legislation consistent
with the constitutional mandate Still others
grant authority concerning highways to
other governmental entities

In fixing responsibilities for highway
matters 1 State and local agencies and
governments, what provision, 1f any, should
be made 1n the constitution? Admmistra-
tive agencies, such as State highway de-
partments, are not generally the subject
of constitutional authorization Addition-
ally, in order that there be more flexibility
to meet changing needs, the details of ad-
munistration are left for the State legisla-
ture to work out

The Model State Constitution does not
provide for a highway department, but
rather, m keeping with its purpose of con-
centrating administrative power and re-
sponsibility m a single popularly-elected
chief executive, provides for no more than
twenty admunistrative departments to be
headed by single executives, appointed by
and subject to removal by the governor
The powers, duties and establishment of
such departments are to he preseribed by
law, but gubernatorial change by executive
order 1n certain nstances 1s provided for
Presumably a highway department would
constitute one of these agencies

Powers Delegated to the State Legis-
lature —Eaighteen jurisdictions make the
State legislature responsible for specific
highway functions These provisions specify
that the legislature may authorize the ap-
propriation of funds for highway purposes,
mcur debts, engage in the construction,
maintenance and repair of highways or
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authorize a system of highways For ex-
ample, in Mimnesota the constitution cre-
ates a trunk highway system to which the
legislature may add n order to take ad-
.vantage of Federal aid The Oklahoma
legislature 1s directed to estabhsh a de-
partment of highways

Powers Delegated to State and Local Ad-
manistratwe Bodies —Constitutional pro-
visions delegate authority and responsi-
bility for highways to some entity such as
state highway commissions or departments,
county supervisors or commissioncrs, town
commuissioners of highways or political sub-
divisions 1 cleven jurisdictions In many
mstances such authority 1s himited to spe-
cific projects or facihities

For example, four constitutions delegate
responsibilities or grant jurisdiction to the
counties for the construction and mainte-
nance of county roads Specific authority
concerning highways and streets 1s granted
to State highway departiments n five States,
to municipalities 1n two States

Pronision for Special Road Drstricts —
Four States have constitutional provisions
regarding special road admimstrative areas
Such provisions authorize the creation of
road distriets, sub-road districts and con-
struction divisions within special areas

Generally, the purposes of road admin-
1strative areas are for the construction,
improvement and maintenance of roads and
bridges m a particular area and usually
special financing provisions are mecluded

Provision for Constitutional State High-
way Admuustrative Bodies —Although cv-
cry State has a State highway administra-
tive body—highway department or high-
way commission—only four are provided
for or created mn the State constitution
These constitutional provisions include (or
authorize the legislature to provide for) the
powers and duties of such agencies, their
makeup, certain operating procedures and
matters concerning removal of members

Powers Delegated to the County Courts
—In addition to powers or responsibihitics
placed 1n the State legislature, and State
and local adnunistrative bodies, four States
place or permit the administration of high-
way functions in local courts

Acquisition of Property

The power to acquire property and prop-
erty rights 1s inherent in the sovereign,
however, use of the power is subject to
constitutional limitation Such limitations
are found in the “due process” and “just
compensation’” provisions 1n the State con-
stitutions as well as the 14th amendment
to the Federal Constitution Due process
provisions require, 1n effect, that no person
be deprived of Iife, liberty or property with-
out due process of law. Such provisions as
found 1n all States except Kentucky, New
Jersecy and Rhode Island guarantee that a
landowner will not be deprived of his prop-
erty for highway purposes except by the
process of law

Just compensation provisions are found
mn all jurisdictions except New Hampshire
and North Carolina although the provision
mm Kansas relates to corporations only
Typical provisions prohit the taking or
damaging of private property for public
use without the payment of just compensa-
tion The provisions mnclude the following
considerations

Subjeet matter of eminent domain provi-
s10nS
Private property (46 States).
Property and franchises of 1ncorpo-
rated companies (21 States).
Actions nvolved:
Taking (46 States)
Damaging (25 States)
Appropriating (3 States)
Applyimng (8 States)
Destroying (5 States).
Requirements when property 1s taken®
Just, adequate or due compensation
(46 States)
Compensation 1n moncy (2 States)
Time compensation 18 to be paid (31
States) *
In advance (7 States).
Paid or secured to the owner (16
States)
Paid or paid mto court for owner (10
States).
Manner or method of fixing compensation
required (24 States)
Varances dependent upon the con-
demnor (13 States)
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To be fixed by law (7 States)
To be determmed by a jury (22
States) .
In the first instance (18 States)
Upon appeal to trial court (6
States)
To be determined by some other offi-
cially designated body (9 States)
The theory of benefits and fixing compen-
sation (13 States)
Instances where specifically prohibited
m all cases (3 States)
Instances where speeifically dependent
upon the condemnor (10 States)
Purposes for which property may be taken
Public use and purposes (44 States)
Private use (8 States)
Acqusition of marginal land (11 States)
Who has authority to acquire
Under what circumstances
What may be done with 1t

Scll  unnccessary portions (10
States)
Lease unnecessary portions (5
States)

Power to mmpress restrictions upon
sale (9 States)
Questions as to public necessity
Within power of the legislature
Provisions to the contrary (4 States)
Question of public use
Within judicial power
Speerfic provisions

Provisions relating to the acquisition of
property are unportant to individual prop-
erty owners, as well as the government,
and such basic rghts should be included 1n
the constitution However, 1t would seem
that procedural matters should be handled
by legislation

Finance

Taxation —State constitutional provi-
sions concerning taxation may, for example,
require: that all tax bills originate in the
lower house of the legislature; that taxes
be levied by general laws, that sufficient
tax funds be raised to mcet neeessary ex-
penses, and that taxes be uniform and
equal However, tax provisions included 1n
this report have a more direct bearing upon

highways, such as, the authority to levy
taxes, speeial assessments and special high-
way taxes, hmitations on the amount of
taxes, the requirement that the object be
stated for which a tax shall apply, and
the prolibition of applying such tax funds
to any other object

Tax lmitation provisions in State consti-
tutions setting an amount over and above
which taxes may not be levied may be fixed
by specifying a maximum anmount on each
dollar of assessed valuation, a maximum
percent of the assessed valuation, or a
maximum percentage 1ncrease over the tax
for the preceding year Twenty-four consti-
tutions have such provisions applicable to
taxes levied by the State, twenty-one are
applicable to county taxes, and nineteen
are apphicable to municipal taxes In some
mstances, taxes for certain purposes are
excepted from such hmitations Examples
of exceptions for highway taxes are found
in Alabama, Arkansas and Kentucky

In addition, the constitutions of twelve
States authorize the legislatures to impose
linutations or restrictions upon the munici-
pal taxing power, and fourtcen provisions
sunply grant the legislature authonty to
authorize municipal taxation, without spe-
cific reference to himitation Several States
authorize the legislatures to empower mu-
nicipalities to make local improvements by
assessments on property benefited

Provisions m seventeen States authorize
the State or local governments to levy taxes
on motor vehicles and motor fuels as well
as taxable real property solely for highway
purposes A motor vehicle leense tax mn
Arizona 1s the only such tax levied dnectly
by the constitution itself

Indebtedness —Constatutional provisions
mm 44 States affect the contracting of -
debtedness Such provisions may establish
the borrowing procedure, prescribe the
amount of indcbtedness that can be con-
tracted; and requre tax levies and re-
demption funds for the payment thereof
They apply in varying degrees to all units
of government

Provisions applicable to the means and
methods whereby a State may incur 1n-
debtedness are found 1 43 jurisdictions
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Basically, they allow for the contracting
of mdebtedness of unlimited amount by
means of action either by the legislature
or the voters Five States have specific pro-
visions for contracting indebtedness for
highway purposes

Constitutional imdebtedness provisions in
33 jurisdictions enable counties to become
indebted, set & limit on such indebtedness
and establish procedures for the contracting
and discharge thereof

The constitutions 1in 40 jurisdictions con-
tamn indebtedness provisions which apply
to cities, towns, townships, villages, mu-
nicipalities, school districts, road districts,
taxing districts and other political sub-
divisions

Provisions 1 15 States authorize bonds
for highway purposes while in Kansas the
constitution prohibits the 1ssuance of bonds
for the State highway system

Indebtedness provisions are, of course, a
matter of policy Where the effective bor-
rowing power of a jurisdiction 1s to reside,
what measures must bhe complied with to
make 1t operative, and under what circum-
stances exceptions are to be allowed can
be determined only by valid policy deci-
sions Such complex matters are handled 1n
the political arena

The Model State Constitution (Art VII,
§702) provides that no debt be contracted
by a State unless authorized by law for a
single object and no such law shall take ef-
feet until it has reccived a favorable ma-
jonity of all votes cast upon such question.

Antidwersion of Funds —Twenty-six
States have constitutional provisions dedi-
cating funds to highway purposes These
provisions follow the proposition that vari-
ous funds are raised as an icidence of
motor vehicle transportation and should
therefore be used by the government for
highway purposes Typical provisions dedi-
cate certain funds, such as motor fuel and
motor vehicle taxes, for the construction,
maintenance and operation of highway fa-
cilitics and prohibit the use of such funds
for any other purpose In three States cx-
ceptions under certain circumstances are
allowable.

In addition, provisions in 23 constitutions

prohibit the diversion of funds raised by the
contracting of a debt for a specific purpose
to another purpose Seventeen of these fur-
ther prohibit the proceeds of taxes levied
for the purpose of discharging the debt be-
g diverted to some other purpose at least
until the debt has been discharged.

If an antidiversion clause 1s deemed nec-
essary, dedication to “highway purposes,”
as defined by the legislature and courts
would appear to be adequate

Prohibited Relationships Between Gov-
ernmental Entities and Non-Governmental
Entities —Many constitutional provisions
prohibit certain relationships between gov-
ernmental units as well as governmental
and non-governmental entities Such provi-
sions deal with “faith” and “credit,” joint
ownership and the assumption of obliga-
tions

Provisions 1n 43 jurisdictions prohibit the
utilization of the faith and credit of the gov-
ernment for a non-governmental purpose or
the pledging of the faith and credit of one
governmental umit to that of another On
the other hand, in South Dakota the State
may loan or give 1ts credit to any associa-
tion or corporation organized for works of
internal improvement

Provisions 1n 26 jurisdictions prohibit the
joint ownership or interest of governmental
units with non-governmental entities Such
provisions apply to the State alone in 8
jurisdictions, to the State and other units
of government in 13 jurisdictions, and to
units of government other than the State
in 5 jurisdictions

Twenty-three constitutions have provi-
sions prohibiting the transfer of the debts
or habilities of one governmental umt to
that of another or the transfer of such an
obligation of a private undertaking to that
of a governmental unit.

Intergovernmental Relations

Federal-State Cooperatiwwe Actunty —
Constitutional provisions in several States,
while not limited to Federal-State highway
activity, affect such cooperative projects
These provisions are usually general 1n na-
ture and in most cases are not intended to
serve as the basic authorization for Fed-
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eral-State cooperative activity Provisions
1 three States authorize State acceptance
of aid from the Federal Government and n
two States local governinents are authorized
to cooperate with the Federal Government
Thirteen States permit such action as 1s
necessary to take advantage of Federal aid

State and Local Cooperative Actiwity —
Only two States provide 1n their constitu-
tions for agreements between State and
local governments and between local gov-
ernments

In some 1nstances, 1t may be desirable for
two or more governmental units to cooper-
ate 1n providing public services or facilities,
such as highway construction and mainte-
nance A permissive statement in the con-
stitution authorizing such cooperation be-
tween the various State, Federal and local
governmental agencies would insure their
general ability to cooperate 1n matters they
are otherwise authorized by law to engage
mm  The Model State Constitution ncludes
such a provision.

Internal I'mprovements

Ten jurisdictions specifically prohibit
government works of internal improvement
However, either by specific exemption or
judicial interpretation such prohibitions do
not apply to highways

Local, Special or Priwvate Laws

Thirty-nine States have constitutional
provisions prohibiting the passage of all

local, special or private laws, stating a pref-
erence for the use of general laws i all
possible situations, or, enumerating specific
mstances where such laws are prohibited,
such as for laying out, altering or vacating
streets, roads or highways Under certan
circumstances however, mn 11 jurisdictions
such legislation for highway purposes 1s per-
missible

The value of constitutional prohibitions
of local, special and private laws 1s obvious
—to msure that all legislation shall be 1n
the interest of the general public rather than
of a privileged few.

Suits Agawnst the State

A State may not be sued without 1ts con-
sent. A few constitutional provisions affirm
this principle of jurisprudence On the other
hand, provisions 1n 19 constitutions provide
that the legislature shall or may direct n
what courts and the procedure by which
suits may be brought against the State In
addition, the Idaho constitution 1tself pro-
vides a procedure for handling claims
against the State

Mascellaneous Prowisions

In addition to the foregoing, a few States
have provisions which also apply to high-
way operations Such provisions pertain to
hours of work, contracts, particular roads,
roadside advertising, conviect labor and
workers’ rights



INTRODUCTION

Constitutional  provisions  concerning
highway operations are the subject of this
report The constitutions of the 49 States
have been studied and the appropriate pro-
visions have been grouped into functional
areas of highway application Pertinent
court decisions, attorneys general opinions,
as well as other writings, were examined to
gather important data on this subject The
Model State Constitution has been referred
to 1n certain instances as a criterion (or
means) of comparison with State constitu-
tional provisions It should be noted, how-
ever, that the model has not been adopted
In tts entirety 1n any State

All types of constitutional provisions
which may have a bearing on highway op-
erations have been included 1 this study
Of course, all the judicial decisions 1 which
a constitutional question has been raised
have not been mcluded because such a pres-
entation would be unwieldy in view of the
enormous amount of material and the vari-
ous phases of the highway operation cov-
ered 1n the constitutions Refinements of
specific phases of highway law are handled
in studies covering such specific topics as
expressway laws, land acquisition for high-
way purposes, systems classification, treat-
ing one complete divisible segment of high-
way law Constitutional provisions, how-
ever, comprisc the broad principles with
which all legislation and operations of the
highway activities must conform In bricf,
then, this report 1s intended to serve as a
hasis toward the complete analysis of high-
way legislation

For presentation purposes, the provisions
have been divided mto the followmng (a)
highway administration, (b) acquisition of
property, (c) finance, (d) intergovern-
mental relations, (e) nternal mmprove-
ments, (f) local, special or private laws,
(g) suits against the State, and (h) muscel-
laneous provisions.

THE ROLE OF A CONSTITUTION

In order to cvaluate constitutional pro-
visions relating to the lnghway operation,

an understanding of the nature, purpose and
effect of a constitution 1s necessary Ba-
sically, a constitution serves as the funda-
mental law of a jurisdiction
Justice Patterson 1n an early United
States Supreme Court decision® defined a
constitution as “. . . the form of govern-
ment, delincated by the mighty hand of the
people, 1n which certan fixed principles of
fundamental laws are established ” Such a
lofty definition 1illustrates the status of a
written constitution n this society
The authority of the people forms the
basis of a constitution Such a document 1s
the highest form of law bhecause 1t 15 the
work of the people 1n their original, sover-
cign and unhmited capacity It 1s dis-
tingmshed from a legislative enactment 1n
that the latter 1s the will of the legislature
in 1ts derivative and subordinate capacity
Thus, a constitution stands as the supreme
law for a particular jurisdiction, and any
legislative act which conflicts with the con-
stitution 1s vord The preamble to the Con-
stitution of the United States aptly depicts
the constitutional basis and purpose 1n the
following language
We, the People of the United States,
order to form a more perfect umion, es-
tabhish justice, msurec domestic tranquility,
provide for the common defense, promote
the general welfare, and secure the blessings
of hberty to ourselyes and our posterity, do

ordiain and establish this Constitution for
the United States of America

Many State constitutions have a similar
preamble

Ceencrally, a constitution as concerved un-
der the American form of government 1s
said to

1 Establish the basis of the govern-
mental system by preseribing the permanent
framework under which the system operates
and assigning to different departments their
respective powers and duties,

2 Establish certain fixed principles upon
which government 1s founded and is to
operate, and

1 Vanhorne’s Lessee v

Dorrance, 2 US
(1795)

(2 Dall) 303
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3 Prowvide for the public welfare, which
involves the safety, prosperity, health and
happiness of the people *

Primarily, the Federal Constitution 1s re-
garded as a grant of powers, while a State
constitution is a linitation of power * Under
this concept, the powers of the people not
specifically provided for n the constitution
reside 1n the State legislatures Thus, the
State legislature can act with regard to any
appropriate subject that has not been dele-
gated to the national government, or ex-
pressly or mmpliedly demed to the States
under the terms of the Federal Constitution,
or restricted under terms of the State con-
stitution.

In interpreting the Constitution of the
United Staies before 1t was adopted, 1t was
stated 1n The Federalist that the document
would havei the following status:

A constitution 1s, in fact, and must be re-
garded by the judges, as a fundamental law
It therefore belongs to them to ascertamn 1ts
meaning, as well as the mecaning of uny par-
ticular act proceeding from the legislative
body If there should happen to be an irrec-
oncilable : variance between the two, that
which hag the superior obhgation and va-
hdity ought., of course, to be preferred, or,
in other words, the constitution ought to be
preferred [to the statute, the intention of the
people to the intention of then agents ¢

The essential difference between a con-
stitution and a statute or ordinance 1s that
a constitution generally states principles
and cstablishes a foundation of law and
government, while a statute or ordinance
provides ddtail for the subject which it
treats Further, a constitution 1s intended
not merely to meet existing conditions but
to govern fflture contingencies It directs
those who hjve the authority of government
to do certaid things and prohibits them from
domg other !thmgs

Constitutions are drafted to withstand
temporary pressures but some provision
must be madle to permit necessary changes
Continuing analysis with constructive enti-
cism 1s a pr\'ocess not merely to be allowed

<11 AM JUR pon.«hlutlonal Lau, §6

3%¢e 16 ¢ J s« Consxtitutional Law, $67 In Connecticut,
however, the constitution has heen construed to be & gant
and not a himitation of power State v Coleman, 96 Conn
190, 118 Atl 383 (1921)

4 THE PP}DLIIAI;%T, No LXXVIII (1788)

|
|

but to be encouraged * Provisions are found
within many constitutions calling for such
a procedure

The process by which a constitution can
be amended should not be overlooked in
analyzing its content. If amendment 1s a
relatively simple process, the constitution
may: (a) lack qualities of permanency,
(b) lack continuity, (c) be subject to pass-
ing pressures of the times, and (d) contain
more than fundamental matter On the
other hand, 1f the amending process 1s too
difficult, the document may be functionally
outmoded and deficient in meeting the needs
of the time Ideally, a process of amending
the constitution which 1s neither too cum-
bersome nor too simple 1s desirable

The Federal and every State constitution
provide means for amending the document
but the procedures vary in many mstances
The majonty of the constitutions provide
that specific amendments may be made by
a proposal passed by two legislatures and
approved by a vote of the people Several
others provide that conventions or commis-
sions may be called for a general revision
Only the constitution of New Hampshire
fails to provide for specific amendments but
1t does provide for a convention to be called
for revising the constitution ¢ Others pro-
vide that amendments may be proposed by
mitiative petitions signed by a designated
number of voters and submitted to the
people without reference to the legislature
Amending a constitution, however, 1s usu-
ally a difficult, time-consuming process

Table 1 shows the date of existing State
constitutions, the number of times the con-
stitutions have been amended and the date
of the last change It 1s interesting to note

6 See Commssion on Intergovernmental Relations. “A Re-
port to the Pies dent for transmittal to the Congress’’
(MWashington, June 1955) p 37 which states that the Com
mission was confronted with the fact that many State con-
stitutions restrict the scope effectiveness and adaptability of
State and local action These self-imposed constitutional
Iintations make 1t dificelt for many States to perform all of
the services their citizens require, and consequently have
frequently been the underlying cause of Staie and municipal
pleas for Federal assistance

It 18 sigmificant, the report contmues, that constitutions
prepared by the founding fathers with bioad grants of anthor-
ity and avordance of legislatine detaal have withstood the
test of time far better than the constitutions later adopted
In the States A due regurd for the need for stabihity n
government 1equites adherence to basie constrtutional prinei-
ples until stiong and persistent public pohiey requires a
change  However, a dvnimie society requires a constant re
view of leg slalive detail to meet changing conditions and
circumsiances

The Commission finds a very teal and pressing need for the
States to mmprove their constitutions

S\ n const Pt 2, art 99
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Table 1 Date of State Constitutions, Number of
Amendments and Date Last Amended

Number of
State Date! Amendments| Date Last
as of Amended
July 19552

Ala 1901 110 1957
Alaska 1959 — : —

Anz 1911 36 1958
Ark 1874 42 1956
Calif 1879 372 1956
Colo 1876 56 1956
Conn 1955 — —

Del 1897 21 1955
Fla 1885 102 1956
Ga 1945 18? 1956
Idaho 1890 53 1956
1 1870 8 1954
Ind 1851 18 1952
Towa 1857 19 1952
Kan 1859 42 1954
Ky 1891 16 1955
La 1921 326 1956
Me 1819 77 1955
Md 1867 79 1956
Mass 1780 81 1950
Mich 1908 59 1956
Minn 1857 80 1956
Miss 1890 32 1958
Mo 1945 4 1956
Mont. 1889 23 1956
Neb 1875 69 1956
Nev 1864 56 1956
N H 1783 94 1956
NIJ 1947 2 1957
N M 1911 36 1955
N.Y 1894 127 1955
NC 1868 28 1956
N D. 1889 64 1956
Ohio 1851 72 1956
Okla 1907 37 1956
Ore. 1857 94 1958
Pa. 1874 54 1956
RI 1843 33 1955
S C 1895 220 1957
S D 1889 60 1954
Tenn. 1870 8 1953
Tex 1876 121 1956
Utah 1896 29 1951
vt 1793 40 1954
Va 1902 87 1956
Wash 1880 28 1956
W Va 1872 27 1956
Wis 1848 59 1956
Wyo. 1890 13 1956
Hawan 19504 — —

1 The dates are not unnersally agreed upon Such & situa
tion exists. among other reasons, due to different effects
attributed to constitutional conventions, time lapses between
adoption and effective dates, ete

2The number of amendments 18 approximate because,
among other reasons, a single amendment affecting more than
one section may or mayv not have been counted as more than
a single amendment Figures, except those for Connecticut,
New Jerses and Tennessee, from THE BOOK OF THE STATES,
1956 1957, pp 70 74

8 Local amendments excluded

¢ At the time of preparation of this report, Hawan had not
yet become a State

that amendments 1n 32 States were adopted
since 1956, and that every State constitution
has been amended since 1950, except Alaska
and Connecticut which have adopted their
constitutions since that time Three of the
existing constitutions were adopted n the
18th century,” 34 were adopted 1n the 19th
century ® and 12 were adopted 1n the 20th
century °

Although the constitutions have been
amended numerous times and 1n many n-
stances been subjected to rearrangements,
principles basic 1n the American form of
government have remained fixed It 1s diffi-
cult to draw general conclusions predicated
upon the age of a constitution alone At
first glance the sheer weight of age mught
indicate a measure of the continuity of fun-
damental principles Closer consideration
indicates, however, that in many 1nstances
carly constitutional provisions are not able
to cope with the changes n soctety and gov-
ernment On the other hand, provisions 1n
some of the more recent constitutions may
also be obsolete

Since the function of a constitution is to
state the fundamental principles, the ques-
tion arises—what 1s fundamental, and what
1s not fundamental and a more proper sub-
ject for legislation? For cxample, is the
establishment of a highway department
fundamental, and, therefore, a proper sub-
ject for a constitutional provision? Or is
such a matter more properly handled by
legislation? A survey of the constitutions
indicates a wide variance in their length,
content and detail The date of adoption
appears to have httle bearing. Contrary to
what one might expect, some of the older
constitutions adopted in the 18th century,
are among the shortest, while some adopted
recently are lengthy and have been sub-
jected to extensive amendment *°

Two principles in this matter appear evi-
dent: (a) that agreement as to what is and

;’)g{assnchusetts 1780, New Hampshire 1783, and Vermont

8 Maine 1819, Rhode Island 1848, Wisconsin 1848, Indiana
1851, Ohio 1851, lowa 1857, Minnesota 1857, Oregon 1857,
Kansas 1859, Nevada 1864, Maryland 1867, North Carolina
1868, Illinois 1870, Tennessee 1870, West Virgima 1872,
Arkansas 1874, Pennsylvama 1874, Nebraska 1875, Colorado
1876, Texas 1876, Califorma 1879, Florida 1385, Montana
1889, North Dakota 1889. South Dakota 1889 Washington
1889, Idaho 1890, Mississippr 1890, Wyoming 1890, Kentucky
1891, New York 1894, South Curohna 1895, Utah 1895, and
Delaware 1897

® Alaska 1950, Alabama 1901, Virginia 1902, Oklahoma
1907, Michigan 1908, Armzona 1911, New Mexico 1911,
L.owmisiana 1921, Georgia 1045, Missour1 1945, New Jersey
1947, and Connecticut 1955

10 See ALFRED DE GRAZIA State Constitutions—dAre Thep
Grounng Longer? (State Government, April 1954, pp 8§2-83)
for a graphic presentation of the relationship between the
length and date of adoption of the State constitutions

L~



INTRODUCTION 9

is not fundamental is difficult, if not im-
possible; and (b) that everything generally
agreed to be fundamental about the or-
ganization, conduct and control of govern-
ment cannot be written into a constitution
Is not one of the basic characterstics of
a state constitution, 1 e, that 1t 1s a hmita-
tion of power rather than a grant of power,
predicated upon a principle such as this?
It scems, thercfore, that constitutions
should be evaluated to some degree i terms
of the practicality of specific provisions If
this premise 1s accepted, much discussion
as to what 1s and 1s not fundamental could
be avoided With this approach, decisions
as to what should be included or deleted in
a constitution could be drawn from con-
sideration of the following*

1 What should be prescribed about the
structure and procedure of government to
make sure that the desired end of govern-
ment organization exists and the expected
kind of behavior by those who exercise gov-
ernmental authority 1s carried out?

2 What should be prescribed to make
sure that the effective control of the govern-
ment 15 mn the voters and that governmental
officials who determine the polhicies and con-
duct of government will be properly ap-
prised of the voters desires?

3 What 1nstructions should be given to
public officials and what hmitations should
be imposed upon them to make sure that
any group which happens to be running the
government will not be able, before they
can be removed from office, to operate con-
trary to the wishes of the people?

4. Are there some policies so desirable
that they should be put into effect until
such time as they are modified or reversed
by further constitutional change? 't

A CONSTITUTION AND HIGHWAY OPERATIONS

An effictent highway system must serve
two functions First, 1t mnust provide an
adequate network for through traffic Sec-
ond, 1t must provide the landowners or oc-
cupiers of a particular area with a means
of local access and travel

The demands upon the highway system
today are staggering The Congress has ¢n-

L See CHARLES 8§ HANEMAN, The Ithinors Constrtution and
Democratic Gorernment, 46 111 L Rev 511 (Sept -Oct 1951)

acted legislation calling for the cooperation
of the Federal and State governments for
a tremendous road-building program At
present, however, the Federal-aid highway
system which totals 755,278 mules repre-
sents only 22 per cent of the 3,400,000 miles
or roads and streets in the United States 2
Based upon the governmental activity, ex-
pense and time involved in highway con-
struction, maintenance and operations, 1t
1s apparent that such an undertaking ranks
high on the hst of necessary government
functions By 1ts nature today, highway ac-
tivity is dynamic because of the changng
needs and requirements of the public 1t
serves The many areas of law nvolved 1n
the highway field must be kept current to
meet these expanding needs and require-
ments

From a constitutional standpoint, how
should the highway function be provided
for by the various States? Existing consta-
tutions reveal a wide variance in treatment
Many provisions found 1n the Model State
Constitution ** present a marked contrast
to those contained in existing constitutions
For example, article V, section 506 of the
model which, though not specifically es-
tablishing a highway department, provides
for the establishment by law of admmnistra-
tive departments which presumably would
mclude a highway department Some exist-
Ing constitutions provide for the establish-
ment of a highway department in detail
Other State constitutional provisions, such
as those relating to mdebtedness, taxation,
powers of local government, intergovern-
mental relations, also differ Perhaps con-
sideration should be given to such provisions
to determine whether they are properly
included or are in need of revision

There 1s no easy answer, nor indeed will
answers tallored to meet problemns of one
State necessarily apply to problems of an-
other However, the importance of the gov-
ernment’s highway activity and the need
for legal provision for its flexible require-
ments appear to demand that such con-
sideration be given

Although this report primanly presents
State constitutional provisions pertaining to

2 Fygures from the Admimstration of Federal Aid High-
wavs, BP R, January 1957
19 NATIONAL MUNICIPAL LEAGLE, 5th Ed, 1048
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highways, the Federal constitutional provi-
sions are discussed where appheable The
Federal Constitution contamns few provi-
sions which pertain solely to highway mat-
ters The Federal Government does not con-
struct or maintain roads except on Federal
lands although 1t plays an active and vital
role n the highway field Such a role is
primarily conducted pursuant to statutory
enactments which authorize and govern the
Federal-State cooperative highway activity
There are ccrtain Federal constitutional
provisions, however, which do affect high-
way operations undertaken either by the
State governments alone or as joint Fed-
cral-State projects It must be remembered
that the Federal Government can exercise
only those powers which have been dele-
gated to it In this sense, 1t 15 a govern-
ment of limited powers However, m 1ts
sphere of dclegated powers, the Federal
Government 1s supreme. The powers not
delegated are reserved to the States or to
the people **

What part do the Federal constitutional
provisions play in highway projects? The
Constitution contains both enabling and re-
strictive provisions relative to highway op-
erations With respect to enabling provi-
sions, the Umted States Congress 1s given
express authority to establish post roads,
provide for the general welfare and common
defense, regulate commerce among the sev-
eral States and make all laws necessary and
proper for carrying such powers into execu-
tion ¥ On the other hand, the restrictive
provisions restrain the Federal Government
from depriving any person of property with-
out due process or taking property for a
public use without just compensation.’®
These provisions prevent the Federal Gov-
ernment from merely seizing private prop-
erty for highway purposes or other public
purposes These provisions are restrictions
on the Federal Government, not upon the in-
dividual States However, article 1, section
10 of the United States Constitution pro-
vides that no State shall pass a law 1mpair-
ng the obligation of contracts In addition,
the fourteenth amendment to the Constitu-

Hya const, amend X
Bye consT art I, §8
1 fd, amend V

tion specifically provides that no State shall
deprive any person of life, hiberty or prop-
erty, without due process of law; nor deny
to any person within its jurisdiction the
equal protection of the laws. It should be
noted that this provision requires that no
State deprive any person of property with-
out due process of law. Similar provisions
are found 1 most of the State constitutions,
some using the same phraseology, others
employing phrases such as “the judgment of
his peers or the law of the land,” and “due
course of law,” all having been interpreted
as bearing a similar meaning However, the
mandate contained in the fourteenth amend-
ment must be adhered to by all jurisdic-
tions, whether they have similar provisions
or not Nichols states that “the principle of
due process (is) . . one of the basic and
fundamental rghts of all persons hving un-
der the system of the common law. ...
(1t) is a right which is inalienable and
which governments are powerless to de-
stroy 7 17

The concept of due process neither for-
bids nor requires a jury trial. Accordingly,
Nichols states, “ . . that the assessment of
damages 1n eminent domain proceedings by
a judicial tribunal other than a jury con-
stitutes due process of law, and conse-
quently 1s not a violation of the TFifth
Amendment when the taking 1s by the
United States, or of the Fourteenth Amend-
ment when the taking is by authonty of a
State ”®* However, the provisions of the
seventh amendment of the Constitution
must be considered in determining the -
stances in which the right to trial by jury
are protected or preserved While the sev-
enth amendment protects the right of tmal
by jury in United States courts, it merely
preserves the right of trial by jury in suits
at common law Nichols further states
“Condemnation proceedings are not suits at
common law, moreover, if a right to tral
by jury had been given by this amendment,
1t would have been created, not preserved,
for in this class of cases 1t did not previ-
ously exist 7’ 1¢

17 \ j¢HOLS, EMINENT DoMAIN, 3rd Ed, 1950, §4 2
;: ;«; Y §4 105(1), and accompanying citations
t




HIGHWAY ADMINISTRATION

Provisions 1n the constitutions of 22
States fix authority or declare a responsi-
bility for highways in some manner other
than providing for a State highway admin-
istrative body. There 1s little umformity in
the provisions, however. Several jurisdic-
tions fix responsibility in a particular court;
others in the State legislature which in turn
is either directed or empowered to enact
legislation in light of the constitutional
mandate Still other provisions fix the re-
sponsibility for carrying out highway func-
tions with some other governmental entity.
These provisions are categorized into five
groups for presentation purposes according
to the authority vested with responsibihities

POWERS DELEGATED TO THE STATE
LEGISLATURE

Eighteen jurisdictions have constitutional
mandates specifying highway functions for
which the State legislature 1s responsible.?
Generally these provisions specify that the
legislature may authorize the appropriation
of funds for highway purposes, incur debts,
engage in the construction, maintenance
and repair of highways or authorize a State
system of highways Some provisions are
direct_prohibitions, as the Kansas mandate
which prohibits the legislature from levying
a property tax or issuing bonds for the con-
struction and maintenance of the State sys-
tem of highways.

Other provisions, however, vest the legis-
lature with broad discretionary powers
either to carry out certain functions or di-
recting 1t to assume specific duties They
provide that the legislature: (a) in Okla-
homa is directed to establish a department
of highways; (b) in Alabama, Louisiana,
Minnesota, West Virginia and Wisconsin 1s

20 ALA consT amend XI (art XX), amend XXI (art
XXa), amend LVIII, §93, caL const art IV, §36, coLo
coxst art XI, §3, aa const art VII, §9 (§2-6404(1)),
art VII, §2 (2-5501), 1L constT art IV, §30, Rax
coNsT art XI, §9, LA coxsT art VI, §19, MicH cCoONST
art VIII, §26, 27, minN conasT art XVI, §§1-7, Mmiss
consT art IV, §85, art VI, §170, okLAa coxst art XVI,
§1, ore. coNsT art XI, §7, PA consT art IX, §§4, 16,
21, 8p coxst, art XIII, §9, Tex constT art XVI, §24,
W VA CONST, GOOD ROADS AMENDMENT OF 1920, GOOD ROADS
AMENDMENT OF 1928 and, FIFTY MILLION DOLLAR BOND ISRUE
FOR ROADS AMEMNDMENT, WIS const art VIII, §10, wyo
consT art XVI, §9

11

authorized to appropriate funds, (¢) in Ore-
gon, Pennsylvania, West Virgimia and Wy-
oming 1s authorized to mcur debt, (d)
Alabama, California, Kansas, Louisiana,
Michigan, Minnesota, Mississipp, Okla-
homa, Oregon, South Dakota, Texas, Wis-
consin and Wyoming 1s authorized to engage
1n the construction, maintenance, and repair
of highways, (e) i Minnesota shall pre-
scribe the board, officer or tribunal which
will fix the location of the trunk highway
system, (f) in Alabama, Califorma, Kan-
sas, Louisiana, Michigan, Mississippr and
West Virginia 1s authorized to provide for
systems; (g) in Minnesota may authorize
agreements between the State, counties and
other umts of government, (h) in Georga
15 required to make a fixed appropriation
for highway purposes any amount not less
than the total motor fuel and motor vehicle
license taxes less certain costs

Under the Mimnesota constitution? a
State Trunk Highway System 1s created,
and routes numbered 1 through 70 are es-
tablished with specific starting points and
terminals and the various villages and cities
through which such routes will pass are
histed A 12,200-mile ceiling 15 placed on
the system, but the legislature may add
thereto to meet, use, or otherwise take ad-
vantage of any Federal aid made available
Routes added by the legislature may be
changed as provided by law, but the ter-
minals and starting points as well as the
villages and cities which are to be traversed
cannot be changed In addition, the legis-
lature 1s authorized to provide for the es-
tabhshment of a county State-aid highway
system and a system of municipal State-aid
streets. Mileage hmitations are stipulated
for both systems but they may be changed
by law Certain funds, such as the highway
user tax distribution fund, the trunk high-
way fund, the county State-aid highway
fund and the municipal State-aid street
fund, are estabhshed and dedicated to high-
way use. The issuance of bonds 1s au-
thorized and certain taxes are provided for.

2Lynny  consT art XVI, §§2-11
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The legislature 1s empowered to authorize
political subdivisions to aid 1n the work of
the trunk highway system or other public
streets within their territmy

In West Virginia,* on the other hand, the
legislature 1s directed to make provisions
for a system of State roads and hghways
connecting at least the various county scats
to be under the control of State officers and
agencies For this purpose, the 1ssuance of
bonds and the levying of taxes are au-
thorized. The Minnesota provision 1s the
more detailed and a 1957 revision permits
a certain amount of legislative discretion
It 1s the only constitutional provision of
its type.

POWERS DELEGATED TO STATE AND LOCAL
ADMINISTRATIVE BODIES

Constitutional provisions delegate au-
thority and responsibility for highways to
some entities such as State highway com-
missions, State highway departments,
boards of county supervisors or commis-
sioners, or town commissioners of highways
in 11 jurnisdictions ** Other provisions dele-
gate responsibilities to (a) willages, towns
and cities, counties or other similar political
subdivisions, or (b) boards, officers or tri-
bunals In many instances, the authority
delegated to these entities 1s linmted to spe-
cific projects or facilities

Such constitutional provisions are dis-
tinguished from those which set forth spe-
cific requirements for the ereetion, estab-
lishment or admimstration of a State high-
way body which 1s responsible for carrying
out the over-all highway policies and func-
tions of the State In other words, the
above-mentioned entitics which have been
delegated specific duties or functions sup-
plement, 1n most cases, rather than serve as
the basic highway agency of a particular
State.

For example, the constitutions of Minne-
sota, Mississippl, North Carolina, and Ore-

22 W VA CONST THE GOOD ROADS AMENDMENT OF 1920, THE
GOOD ROADS AMENDMENT oF 1928 | and FIFTY MILLION DOLLAR
BOND 1SSUE FOR ROADS AMENDMENT

2 ALA coasT amend XI (art XX), coLo coxsTt art XI,
83, GA coNsT art VII. §9 (see 26204(L)), LA CONST
art VI, §19, ME constT art IX, §19, MICH coNST art
VIII, §818, 27, 28, MInn consT art XVI, §§24, ss
consT art VI, §170, Mo conxst art IV, §§12, 29, 31, 32,
33, xc¢ coxst art VII, §§2, 13, ore covst art XI, §10

gon ** delegate responsibihities or grant ju-
risdietion to the counties for the construc-
tion and maintenance of county roads.
Other provisions are broad i directing
State departments or county beards or com-
missioners to assume speeific duties relative
to highways such as the Alabama consti-
tution which directs the State highway com-
mission to ¢ .. locate, construct, and
maintain highways and State trunk roads
so as to connect each county seat with the
county seat of the adjoining county. 25

Under other existing constitutional pro-
visions, State highway departments have
specific authonty over highways in Colo-
rado, Georgia, Maine, Missour1, and Minne-
sota Parishes, municipalities and other po-
Iitical subdivisions 1n Lousiana have the
right to build or acquire bridges over navi-
gable streams, lakes or rivers ** In Michi-
gan and Minnesota,” municipalities are
granted authority over local streets The
Michigan constitution also provides for the
clection of a commussioner of highways in
cach organized township ** A Missouri pro-
vision #® authorizes contracts between the
State highway commission and cities, coun-
ties or other political subdivisions for the
maintenance and regulation of traffic on
State highways within their territory

PROVISION FOR SPECIAL ROAD DISTRICTS

In addition to the entities or officials
given responsibilities for carrying out high-
way functions, Alabama, California, Lowsi-
ana and Texas * have constitutional provi-
stons regarding special road administrative
areas Such provisions authorze the crea-
tion of road districts, sub-road districts and
construction divisions within special areas
Under the constitution, the Alabama legis-
lature may provide for districts with most
provisions applicable only to specified coun-
tics

26 pINy  consT art XVI §3, miss consr art VI, §170,
N ¢ consT art VII, §2, oRE consT art NI, §10

25 ALA  CONSBT umend XI (art XYX)

M@ a consT art VI,

27 yicH coNsT art  VIIL, §§27. 28, ami\w  coNsT art
AVI, §4

=3'yicH consT art VI, §18

» Mo coxsT art IV, §31

30 ALA  CONST amend XV, caL const art XI, §7%,
LA coxsT art XIV, §14(c), TEX const art III, §52d See
also ALASKA CON&T art X, §5, which provides for the estab
lishment of ‘‘service areas’’

Ao
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In Louisiana, the legislature is empow-
ered to authorize by general law the police
juries to create road districts and sub-road
districts composed of territory either wholly
within a parish or within two or more par-
ishes. California, which recognizes its coun-
ties as legal subdivisions of the State, per-
mits any county to form a charter for its
own government which may include pro-
visions for the formation of road districts
and highway construction divisions. These
areas may include an entire (or a part of
any) incorporated city or town providing
both the assent of the majority of the elec-
tors in the affected area is obtained and a
local ordinance has been enacted. The
Texas constitution assumes the existence of
road districts within Harris County and
makes applicable to both Harris County
and the road or county districts therein the
provisions for elections by qualified voters
in these areas for assessment of a special
tax for road construction.

Generally, the purposes of road adminis-
trative areas are to construct, maintain, im-
prove and repair public roads and bridges
in a particular area. With regard to finan-
cial consideration, property assessments are
provided for in Alabama, graduated con-

tribution or benefit tax ** and general taxa-
tion in Louisiana, while California and
Texas provide for general taxation by such
districts. In California, Louisiana and
Texas, an election is required prior to the
use of the fund raising provisions. In addi-
tion, bonds may be sold and indebtedness
incurred by the Alabama, California and
Louisiana administrative areas, with both
California and Louisiana requiring elections
for such purposes but Alabama making an
election optional. On the other hand, Texas
only authorizes the collection of an annual
tax under specified conditions for a period
not exceeding five years.

PROVISION FOR CONSTITUTIONAL STATE
HIGHWAY ADMINISTRATIVE BODIES

Although every State has some sort of
administrative body, commission or board
responsible for the highways and public
road functions in the State, few such bodies
are provided for or created in the State
constitution itself. Four States, Arkansas,
Louisiana, Missouri and New Mexico,*?

3L A, const. art. VI, §20. .

32 ARK. CONST. amend. 42 ; LA. const. art. VI, §§19.1,19.2;
Mo. constT. art. IV, §§12, 29, 31, 32, 33 ; N. MEX. CONST. art.
v i

5

PLATE A

Experimental section on US 130, Milltown, New Jersey. Note bituminous section on left with ‘‘singing”
shoulder and gravel shoulder and concrete section on right.
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have constitutional provisions creating

highway administrative bodies

Powers and Duties

Arkansas —The constitution creates a
State highway commission authorized with
the powers and duties unposed by law for
the administration of the State highway de-
partment.*®* The highway commissioners,
appointed by the governor, have the au-
thority to appoint a director of highways 4
whose duties shall be preseribed by the com-
mission or by statute

Lowstana —The board of highways has
authority to establish, construct, extend,
mmprove, maintain and regulate the use of
the State highways and bridges. The board
has general supervisory control over the
department of highways, appoints the di-
rector, formulates policies and determines
the efficacy of the policies, plans and pro-
cedures of the department, and supervises
all functions of the director of highways,
chief and maintenance engineers, other than
those specifically provided for

Massourr —The constitution provides that
“The department of highways shall be 1n
charge of a highway commission ” The de-
partment has the authority to locate, relo-
cate, design and mamntan all State high-
ways, construct and reconstruct and hmit
access to, from, and across State highways
subject to the limitations and conditions
imposed by law 2* The commission may en-
ter mto agreements with local authorities
for the location of supplementary State
highways 1n areas over which such authori-
ties have jurisdiction If necessary, the
commission may construct highways of a
higher type than ordinary supplementary
State highways

New Mexico —The constitutionally cre-
ated State highway commssion is respon-

2 In Arkansas State Highway Comm v Clayton, 226 Ark
712, 292 S W 2d 77 (1956) 1t was held that the State high-
way department 1s not a juristic entity, the highway de-
partment employees are employees of the State and the
lsnglnway department 18 not a polihical subdivision of the
tate

2 See Bean v
(1954)

8 In Public Water Supply Dist #2 v State Highwav
Comm , 244 SW 2d 4 (Mo 1951), the State supreme court
held it to be plain bevond question by the terms of the
constitution that the State highway commission has the
dominant, primary and superior dominion over lhghways
Also see Expressway Law, An Analysis, HR B, Spec Rep
26, for the effects of the access limitation provision

Humphrey, 223 Ark 118, 264 SW 2d 607

sible for determining all matters of policy
relating to design, construction, location
and maintenance of State highways and
public roads in addition to having general
supervision of all highways and bridges con-
structed or maintained with State aid The
commussion also has charge, subject to such
regulation as provided by law, of all mat-
ters pertaining to the expenditure of high-
way funds ®®

Composition of the Highway Bodies

Arkansas —The governor appoints mem-
bers to the 5-man State highway commis-
s10n selected from qualified electors at large
for a term of ten years The senate con-
firms the appointees. Provisions are also
set forth for filling vacancies and 1n the
event the senate rejects a governor’s ap-
pointee

Lowsiana —The board of highways 1s
composed of one person from each of the
eight congressional districts and the gov-
ernor who serves in an ex-officio capacity
The members are selected from the State
board panel, compiled and kept by the sec-
retary of State from a certified hist of ten
names submitted annually by the governing
authorities of each parish and of New Or-
leans In the event of a vacancy, the board
nominates seven persons listed on the panel
from the same congressional district as the
missing member The governor appoints a
person from this list or he may exercise dis-
cretion and appomnt anyone The board
members serve either 4- or 6-year terms,
staggered so that one new member is elected
each year. Members are meligible for re-
appointment after serving four years or
more

Massouri—The number, qualifications,
compensation and terms of members of the
highway comnussion are set by the legisla-
ture The constitution requires that not

%8 In {he opmion of the New Mexico Attorney General
(Opimons of New Mexico Attorney General 1951-52 (No
239) No 6588) under the provision, as it existed prior to a
1955 amendment which subjected the expenditure of funds
to regulation by law, ne:ther the State board of finance nor
the governor could exercise any control over the expenditure
of highway funds, since they were within the complete
charge of the commssion for the purposes for which ap
propriated Under the provision, the policy making power
formerly held by the legslature was now deemed to be n
the commission (New Mexico Attorney General Opmmon
1951-52 (No 241) No 5591) Apopropriations were for State
highways and public roads and the policy and expenditure
of the funds was up to the lighway commsgion
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more than one-half the members be of the
same political party.

New Mexico—The State highway com-
mission is composed of five members, each
appointed by the governor for a 6-year
term from the five highway commission dis-
tricts established in the constitution. The
appointments must be confirmed by the
senate. Kach member must reside within
the distriet from which he is appointed and
a move outside the district automatically
terminates his appointment. The constitu-
tion also provides that not more than three
members shall belong to the same political
party and in the event the governor refuses
or falls to submit his appointments to the
senate, the senate shall fill the vacancy.

Operations of the Admimistrative Bodies

Arkansas, Missouri and New Mexico have
no specific constitutional provisions relat-
ing to the operating procedures such bodies
will follow. Missouri does, however, set
forth requirements for the highway commis-
sion in allocating funds for the construction
or acquisition of supplementary State high-
ways and bridges in each of the counties.
On the other hand, the Louisiana constitu-
tion requires that the highway board hold

at least one open meeting each month and
other meetings at its discretion or upon the
call of the chairman. It also specifies that
in case of a tie vote on the board, the
governor shall cast the deciding ballot.

Dismissal or Removal of Members

The Arkansas constitution provides that
State highway commissioners may be re-
moved by the governor for the same causes
as apply to other constitutional officers, or
by the senate. Louisiana and Missouri have
no provisions relating to the removal of
board members or commissioners but the
Louisiana constitution does provide for the
removal of the director of highways by the
highway board, and the Missouri legisla-
ture fixes the qualifications of members of
the highway commission. In addition, the
Missouri constitution provides that the se-
lection and removal of commission em-
ployees shall be without regard to political
affiliation. In New Mexico, the constitution
provides that highway commissioners shall
not be removed except for incompetence,
neglect of duty or malfeasance in office. The
State supreme court is given original juris-
dietion over proceedings to remove commis-
sioners. However, a change of residence

PLATE B

US 66 about 10 miles west of Clives Corner, New Mexico., New Mexico is one of four States that
establish their State Highway Departments by constitution.
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Kl

outside the district from which the commis-
sioner is appointed, automatically ter-
minates the commissioner’s term In addi-
tion, the constitution provides that the chief
highway engineer, who serves as the chief
administrator of the highway commission,
has charge of the hiring and finng of em-
ployees of the commission subject to the
control and .supervision of the highway
commission 7

POWERS DELEGATED TO THE COUNTY COURTS

Arkansas, Georgia, Missourl, and West
Virginia * place or permit the administra-
tion of highway functions in local courts

87 The New Mexico Attorney General prior to the 1955
amendment of-this provision was of the opunon (New Mexico
Attorney QGeneral Opmnion 1951-52 (No 239) No 5589) that
the people of New Mexico by adoption of the constitutional
amendment felt that the highway commssion should have
charge over its own employees This, 1n part, was predicated
upon the fact that the’ paramount purpose behind the adop-
tion of the amendment was to remove the State mghway
commussion from all pohtical influence and that the pro-
visions should be interpreted to promote this purpose How-
ever, the 1955 amendment elimnated the sentence It shall
have charge of all matters pertaining to lighway employecs ”
Whether the highway commission has complete charge of the
emplovees or whether the legislature has retained some
control has not been ruled on

38 ARg consT art VII §28, A coNst art VI, §6
?2-“02) , Mo coxst art VI, §14, w va coxst art VII,

24

Georgla and West Virgima provide that the
respective courts shall have such powers as
may be conferred upon them by law, while
Arkansas reserves to county courts original
jurisdiction 1n enumerated cases. Missouri
provides for the courts to administer powers
and allocate costs among contiguous coun-
ties performing any common function or
service which has received voter approval.
The Arkansas’provision, although being al-
most self-operative, requires legislative im-
plementation for procedural matters.®® The
court’s power has been judicially declared
to relate to county, rather than State, taxes,
roads, bridges and ferries *

The West Virginia provision appears to
be ineffective as far as highways are con-
cerned, 1nasmuch as the legislature has pro-
vided that the State highway department
take over the functions of county-district
roads* A somewhat similar situation dp-
pears to exist in Georgia ** due to constitu-
tional as well as legislative enactments

= See Prewitt v Warfleld, 203 Ark 137, 156 SW 2d 238
(1941) , City of El Dorado v Umion County, 122 Ark 184,
182 SW 899 (1918)

40 Connor v Blackwood, 176 Ark 139, 2 SW 2d 44 (1928)

41 5w vA CODE OF 1955, §1458

42 See Bowen v Lewis, 201 Ga 482, 40 S E 2d 80 (1946)



ACQUISITION OF PROPERTY

The acquisition of land and property
rights for highway purposes 1s a major fac-
tor in the highway operation As substan-
tial sums of money arc being channeled
mto the highway program, an increasing
percentage thereof 1s being used for acquir-
g property rights.

Eminent domain is the power of the sov-
creign to take property for public use It
1s conceded to be an essential attribute n-
herent 1n the sovereignty of government *4
It does not require recognition by constitu-
tional provision, but exists in absolute and
unhmited form Its existence, however, as
may be seen in Arkansas** has been cx-
pressly and fully confirmed by means of
constitutional provision

The power of emnent domain, however,
remains dormant until the legislature points
out occasions for its exercise. Such au-
thorizations exist 1n all States ** The proc-
ess mmvolves at least three things- (a) the
determination of a necessity to use the
power; (b) the designation of an authority
to exercise the power, and (¢) a public use
or purpose.

In the highway field the process involves,
for example, the designation of the State
highway department as having authority to
acquire land needed for highway purposes
The constitutions of the several States, as
well as that of the United States, assert
limitations upon this inherent attribute of
State sovereignty Such himitations, general
in scope, are found in the form of duc proc-
ess and eminent domain provisions

DUE PROCESS PROVISIONS

Provisions i 47 Statc constitutions ¢
guarantee due process safeguards which ap-

43 Kohl v Umted States, 91 US 367 (1875), North
eastern Gas Transmission Co v Colhns, 138 Conn 582, 87
A2d 139 (1952), Erwin v Mismssippt State Highway
Comm 213 Miss 885 58 So 2d 52 (1952), State v Yelle,
46 Wash 2d 166. 279 P 2d 645 (1955)

4 ARK consT art 1T, §23

45 8ce Acquisition of Land For Future Highuay Use,
HRB, Spec Rep No 27, Condemnation of Property For
Mghway Purposes, Part I, HRB, Spec Rep No 32, and
Condemnation of Property For Highway Purposes, Part II,
HRB, Spec Rep No 33

16 See Table 2 Kentucky and Rhode Tsland provisions re-
late to criminal prosecutions onlv, whereas New Jersey has
no such provision See State Awrport Commission v Mav
51 RT 110, 152 Atl 225 (1930), Kane v Lapre, 69 R 1
330, 33 A 2d 218 (1943)

ply to the exercise of the power of eminent
domain for highway purposes. Typical pro-
visions read: No person shall be deprived
of Iife, liberty or property without due proc-
ess of law. Superimposed upon all of these
provisions, of course, 15 the fourteenth
amendment to the Constitution which pro-
vides, in part, that no State shall deprive
any person of hife, iberty or property with-
out due process of law

There 1s some variance among the terms
used 1n the provisions Table 2 shows the
terminology 1n the several States All men-
tion property (lands) specifically but there
18 some varilance In the enumeration of
other matters within thewr scope Such
variations, however, are not of particular
significance to the highway operation.

In effect, the due process provisions,
among other things, guarantee that a land-
owner will not be deprived of his property
for highway purposes, except by the process
of law When subjected to judicial interpre-
tation, the terms used appear, n effect, to
be synonymous **

EMINENT DOMAIN PROVISIONS

Other provisions relevant to the taking
of property are grouped under the general
heading of eminent domain provisions Ta-
ble 3 shows their cssential elements The
provisions, for the most part, are of a gen-
cral nature In some cases, however, other
provisions are effective under certain cir-
cumstances Examples are the provisions
pertaming to corporations only, which nor-
mally are more stringent ¢ All the States
except Kansas, New Hampshire and North
Carolina have gencral provisions*® How-
ever, these States have due process provi-

A7 Parmsh v Claxon Tiuck Lines, 286 S W 2d 508 (Ky
1956) , Sale v State Highwav and Pub Works Comm , 242
NC 612, 89 SE2d 290 (1955), State v Demerrnitt 103
A2d 106 (Me 1953), Eason v Spence, 232 NC 579, 61
S E2d 717 (1950), Slansky v State, 192 Md 94, 63 A 2d
399 (1949), State v BRallance, 229 NC 764, 51 SE2d
731 (1949), Gray v Hall, 208 Cal 306, 265 Pac 246
(1928) , McCov v Kenosha County, 195 Wis 273, 218
NW 348 (1928)

48 But see the Ky coxsT §§13, 242 and s ¢ const art 1
817, art IX, §20, in regard to the time of payment of
compensation

4 Kansas, however, does have a proviston relating to the
:1cqum|tmn§ of might of wav bv a corporation KAN consT
art X 4

17
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Table 2. Due Process Provisions in State Constitutions
Judgment of Peers or Conformably to
State Due Process Due Course of Law Law of the Land the Laws
Ala. Art I, sec 13
Alaska Art I, sec 7
Ariz. Art 11, sec 4
Ark Art II, gec 8 Art II, sec 21 Art 11, sec. 13
Calif. Art I, sec 13
Colo. Art 11, sec 25
Conn Art I, secs. 9, 12
Del Art I, sec 9 Art. I, sec. 7
Fla. Decl of Rts, sec 12
Ga Art I, 81, (§2-103)
Idaho Art I, sec 13
I Art II, sec 2
Ind Art I, sec 12
Iowa Art I,sec 9
Kan Bill of Rts sec 18
Ky Bill of Rts, §11*
La. Art I, sec 2
Me Art I, sec 19
Md Decl. of Rts., sec 23
Mass [§13] art XII
Mich Art 1I, sec 16
Minn Art 1, sec 7 Art. I, sec 2
Mss Art. III, sec 14
Mo. Art I, sec 10
Mont Art 11T, gsec 27
Neb Art I, sec. 3
Nev Art. I, sec 8
N H Pt I, art. 15 Pt I, art. 14
NJ No provision
N M Art I sec 18
NY Art I sec 6
N C Art 1, sec. 35 Art I2gec 17
N D Art I, sec 13
Ohio Art. I, sec 16
Okla Art II, sec 7
Ore Art I, sec. 10
Pa Art. I, sec 9
R I Art I, sec 10
sC Art I, sec 5
S D Art. VI, gec 2
Tenn Art I, sec 17 Art. I, sec 8
Tex Art I, sees 13, 19
Utah Art I, sec 7
Vt. Ch 1, Art 4
Va Art. I, sec 11
Wash. Art I, sec 3
W Va. Art III3sec 10
Wis Art I,sec 9
Wyo. Art I, sec 6

1 Provision relates to criminal prosecution only
2 Provision specifics *law of the land” only
2 provision algo meludes “Judgment of peers "
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sions and just compensation, made or se-
cured, 1s an essential clement of due process
with respeet to the taking of private prop-
erty for a public use *°

Property Which May Be Acquired

Thirty-eight provisions utilize the term
“private property” specifically, while six
use the term “property of no person” and
four make use of the term “any man’s prop-
erty ” In addition, 21 constitutions ** con-
tamn provisions which n effect provide that
the property and franchises of incorporated
companiles are subject to the exercisc of the
right of eminent domain These provisions,
except the one m Texas, are worded to the
cffect that the exercise of the power and
right of eminent domain shall never be
abnidged or construed to prevent the legisla-
ture (general assembly or State) from tak-
g the property and franchises of incor-
porated companies (corporations) and sub-
Jecting them to the public use (necessity)
the same as property of individuals.’2 Such
provisions might be premised upon the fact
that the legislature created these corporate
franchises and the franchise constitutes
property in the constitutional sense Then,
when the legislature considers that the pub-
lic necessities require, 1t can only be taken
by the exercise of eminent domain and the
payment of just compensation 3

Taking and Damaging

The provisions specify what may not be
done without the payment of compensation.

5 Sale v_State Highway & Public Works Commssion, 242
NC 612, 80 SE 2d 290 (1955), Petition of State Highway
Commissioner, 279 Mich 285, 271 N'W 760 (1937), Good-
rich Falls Electric Co v Howard, 86 NH 512, 171 Atl
761 (1934)

SLaLa consT art I, §28, amiz const art XIV, §9,
cAL coxst art XII, §8, coLo coxsr drt XV, §8, aa
consT art IV, §2 (2 2501), 1pano coNsT art XI, §8, 1L
coNsT art XI, §11, mMi1ss consT art VII, §190, Mo CONST
art XI, §4, MONT consT art XV, §9, NEB CcoNST art X,
§6, N MEX consr art XI, §18, Np coNsT art VII, §134,
PA CONST art XVI, §3, 8D consT art XVII, §4, 7eX
coNsT art I, §17, utan const art XII, §11, va coNsTt
art XII, §169, wAsH coxstT art XII, §10, W VA CONST
art XI, §12, wyo consT art. X, §§9, 14

53 The Texus provision, in effect, states that all privileges
and franchisee granted by the legislature or created under
its élu7thonty shall be subject to 1ts control TEX coNST art
I, §1

53 XICHOLS, EMINBNT DoMAIN, 3rd Ed (1950), §1 141(5)
This 18 1n keeping with fundamental concepts relative to
sovereign powers In pgeneral, i1t may be said that one
legislature can create private property rights which must
be recogmized by 1ts successors, as by the grant of a fran
chise, but that it cannot impawr the sovereign power of
the legislature Each legislature assumes the legislative
power as fully and completely as its predecessors The
legislature cannot clothe the property of a corporation or
an ndwidual with ption from sub tly authorized
condemnation It can, however, create private property
rights, e g, a franchise, which must be recogmzed when the
power of emimnent doman 18 exercised and thus, to a certain
extent, hamper the exercise of the power of eminent doman

They include the taking, damaging, appro-
priating, applying or destroying of private
property  Forty-eight constitutions pro-
lubit the taking of property, with 26 of
these adding a prohibition against the dam-
aging of property In addition, exght con-
stitutions provide that private property
shall not be apphed; five, that 1t shall not
be destroyed, and two, that 1t shall not be
appropriated.

Requirements When Property Is Taken

When the action (taking, damaging, etc )
1s otherwise valid, 1n 47 States, a just, ade-
quate, due or full compensation 1s expressly
required as a general proposition, and 1n the
other three States®* the courts have held
such compensation to be necessary * In
North Carolmna the requirement of just
compensation 1s regarded as being an -
tegral part of the “law of the land ” 58

Of course, the fourteenth amendment, al-
though devoid of just compensation lan-
guage, has been interpreted by the Supreme
Court to impose the limitation on the power
of all States.5’

In addition, m certain instances when
corporations other than municipal are the
condemning party, “full compensation” 1s
specifically required Such provisions are
found in Amzona, Arkansas, California,
Florida, Kansas, Nevada, North Dakota,
Ohio, South Carolina and Washington The
Ohio provision requires compensation 1n
money, while Vermont specifies that an
equivalent 1n money must be received by
the condemnee (Table 3).

by a subsequent legslature These provisions specifically
recognize this concept

54 Kansas, New Hampshire and North Carolina

58 Thompson v The Androscoggin Rwver Improv Co, 58
NH 108 (1877), F W Woolworth Co v Berlin, 82 NH
154, 180 Atl 741 (1925), Piscataqua Brnidge v New
Hampshire Bridge, 7 N H 35 (1834), Petition of Mt Wash
mgton Road Co, 35 NH 134 (1857), Ash v Cummings,
50 NH 691 (1872), Eller v Board of Educ, 242 N C 584,
89 SE 2d 144 (1955), Sale v State Highway & Pub Works
Comm’n, 242 NC 612, 8% S E 2d 290 (1955), McKinney v
Denecn, 281 NC 540, 58 SE 2d 107 (1950), Yancey v
N Carolina State Highway & Pub Works Comm, 222 N C
106, 22 S E 2d 256 (1942) In Sale v State Highway & Pub
Works Comm’n, 1t was declared that where private property
has been appropriated by the State for public purposes, the
nght of the owner to recover adequate compensation will
be entertained by the courts as an exception to the principle
that the sovereign cannot be sued without its consent The
court went on to say that, if no statute affords an adequate
remedy for depriving an owner of private property without
Just compensation, the common law which provides a
remedy for every wrong will furnish the appropriate action
for the adequate redress of such grievance

% Eller v Board of Educ of Buncombe County, 242 N C
584, 89 S.E2d 144 (1955), Sale v State Highway and
Pub Works Comm'n, 242 NC 612, 89 SE 2d 290 (1955)

7 Chicago, Burlington and Quiney RR Co v Chicago,
166 US 226 (1897), Appleby v Buffalo, 221 US 524
(1911), Olson v United States, 292 US 246 (1934)
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Anz Art 11, §17 X X X X X X X X3 X3 X
Ark Art II, §22, art XII, §9 X X X X X X X x4 X4
Calif Art I, §14 X X X X X X X4 X
Colo Art 11, §15 X X X X X X X X X
Conn Art 1, §11 X X X X
Del Art 1,48 X X X X X X
Fia Deel of Rts, §12, art XVI, §29 X X x? X X X2 X*
Ga. Art I, §3 (§2-301) X X X X X X X
Idaho Art 1, §14 X X X X X X
] Art 11, §13 X X X X X X8
Ind Art 1, §21 X X X Xe
Towa Art 1, §18 X X X X X X
Kan Art X[l' 547 No genera provision ¥ X X
Ky §§13, 242 X X X! X x| X X X X X
la Art 1, §2,art VL, §191 X X X X X X X
Me Art [, §21 X X X X
Md Art 111, §§40, 404, 40B X X X X X X
Mass [§11] art X X X X X Xu X
Mich Art XIII, §§1, 2 X X X X xX» X X
Minn Art 1, §13,art X, §4 X X X X X X X X
Miss Art 11§, §17 X X X X X X
Mo Art 1, §§26, 28 X X X X X X X X X
Mont Art 111, §§14. 15 X X X X X xn X
Neb Art T, §21 X X | x X X
Nev Art 1 §8,art VIII, §7 X X X X X X
N H Pt I art 12 X X X X ou X ou
NJ Art 1, 520 X X X X X5
NM Art 11 §20 X X X X X
NY Art 1, §7 X X X X Xs
NC No general provision .
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Ore Art, I, §18, art XI, §4 X X X X xs x4
Pa Art 1, §10, art XVI, §8 X X x| X x| X X xs X X
R. 1 Art 1, §16 X X X X
5C Art [, §17, art 1X, §20 X X X X X X X X X4
S D Art V1, §13, art XVII, §13 X X X X X X X X?
Tenn Art |, §21 X X X X X X
Tex Art 1, §17 X X X X X X X Xis o Xe
Utah Art T, §22 X X X X X
Vi Ch I,arts 2,9 X X X X X
Va. Art 1V, §58,art [, §6 X X X X X X
Wash Art 1, §16 X X X X X X X x? X X
W Va Art III, §9 X X X X X X X X Xw
Wis. Art I, §13, art XI, §2 X X X X
Wyo Art 1, §§32, 33 X X X X X X bl

Total 37 6 4 17 26 8 3 5 45 8 45 3 2 10 7 22 3 8 31 16 10

1 Read entire hine for full force of constitutional requirements

4 Apphecable when taking 15 by municipal and other corporations and mdividuals

8 Applicable when taking 18 by corporation other than mumeipal

4 Apphcable when taking 18 by a corporation

6 Applicable when compensation 1s not by the State

% Except for taking by State where compensation must be first assessed and tendered

7 Apphicable only when right of-way 18 heing appropriated to the use of a corporation

% On appeal from prehminary assessments

* Applicable when taking 18 for highway p 1poses

1 Applicuble when the property 18 1n Balumore or needed for hiyzhway purposes

1A reasonable compensation’ 1s requned -

2 Not applicable when action 15 by commissioner of highwass or 104d commissioners or when compensation 15 to be made by the State

13 Apphicable only for opeming private roads

1 No specific provision but required by judicial decree

35 Applicable when taking 15 Ly individuals o1 private corpoations

16 When taking 1s not by the State

7 When private preperty 1s taken n time of war or other public exigency, or for ihe puipose of making or reparng roads, which shall be open to the pubhic without charge, the
only requirement 18 that compensation i mones shall be made to the owker

N Provision 1equires ‘an equivalent 1n money "

W Apphcable when taking s by a company incorperated for the purpose of internal mmprovement

20 Apphcable where private property may be taken for private purposes

ALYId0¥d d0 NOILISINDOV



22 STATE CONSTITUTIONAL PROVISIONS

Tume Compensation Is to Be Paid —
Eighteen jurisdietions have no specific con-
stitutional provision 1n regard to the time
of the payment of compensation Due proc-
ess, 1t nught be noted, does not require that
the determunation of the question of com-
pensation be 1 advance of the acquisition,
provided that adequate. provision 1s made
for certain payment without unrcasonable
delay It 1s satisfied, u'lnder such circum-
stances, whecnever adequate provision 18
made for the asccertamnment of compensa-
tion pursuant to regular processes of law
and for its payment, when ascertained, n
due course of procedure!®®

85 Joshn Mig Co v Piovidence, 262 US 668 (1923),
Bragg v Weaver, 251 UN 57, (1890), Corzier v Krupp, 224
U S 200 (1012) )

On the other hand, 35 junsdictions have
provisions specifying the tune within which
compensation must be paid (Table 4) Such
provisions, 1n general, are of three types It
1s required by 30 provisions that the com-
pensation be first paid, by 15, payment
must be secured to the owner, and by 10,
payment must be made mto court In in-
stances where more than one provision 1s
found m a State the procedure to be fol-
lowed depends upon the circumstances and
the condemnor

In Arkansas, Florida, Kansas, New Jer-
sey and West Virginia the provisions apply
when property or nght-of-way 1s appro-
priated by a corporation or mdividual In
Arkansas and Kansas full compensation

Table'4 Time Compensation for Taking Property 1s to be Paid

No Provision I First Made Secured to Owner Paid into Court
T

Alaska Ala Ark! Anz
Conn Ariz Fla? Cahf
Del Ark! Towa Colo
11 Cahf Kan'! Ls 3
Me Colo Ky? Md?
Mass Fla? Md’ Mo
Neb Ga Mich Mont
N H Idaho Minn ND
NM Iowa Nev Okla
NY Kan'! Ohio® Wash
N C Ky Ore!
R I La Pa
Tenn Md+s S C!
Utah Mich Tex ¢
vt Minn W Vat
Va Miss
Wis Mo
Wyo Mont

Nev

N J?

N D

Ohio®

Okla.

Ore*

Pa

s C

S D.

Tex 4

Wash

W Vat

' 18 30 15 10

1 Corporations

2 Corporations and mdividuals
3 Hhghway purposes

4 Except for State

5 Except for highway
6 Internal improvement company
7 For mghways
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PLATE C

US 11 1 mile north of Steels Tavern, Virginia,
prohibits the taking or damaging of private

money must first be made or secured by
deposit. A similar Florida provision also
applies when the appropriation is for an
individual. In New Jersey when the appro-
priation is for individuals or private cor-
porations compensation must be first made,
while in West Virginia when the appropria-
tion is by any company incorporated by
internal improvements just compensation
shall first be paid or secured to be paid to
the owner. The provisions in Alabama,
Georgia, Idaho, Mississippi and South Da-
kota * imply that compensation shall be
first made. In 13 other jurisdictions alter-
natives are provided. In Arizona, Califor-
nia, Colorado, Missouri, Montana, North
Dakota, Oklahoma and Washington % com-
pensation must have first been paid to the
owner or into court for him and in Iowa,
Michigan, Minnesota, Nevada and Penn-
sylvania ® such compensation must be first
made or secured.

In eight States exceptions to the afore-
mentioned are stipulated. In Kentucky,
Oregon and South Carolina exceptions for

5 ALA. const. art. T, §28, art. XII, §235; Ga. const. art. I,
§3 (§2-301); 1pAmo coNsT. art. I, §14; MISS. CONST. art.
III, §17; and s.p. consr. art. VI, §13.

% ARIZ. cONsT. art. II, §17; cAL. coNsr. art. I, §14; coLo.
coNsT. art. II, §15; Mo. CONST. art. I, §26; MONT. CONST.
art. II1, §14; N.p. const. art. I, §14; oKLA. coxsT. art. II,
§24 ; wAsH. const. art. I, §16.

%L 1owa coNsT. art. 1, §18; MIcH. const. art. XIII, §1;
MINN, coNsT, art. I, §13; NEV. coNST. art. I, §8; PA. coNsT.
art. I, §10.

In Virginia, as in 25 other States, the constitution
property without the payment of compensation.

corporations are stipulated.® In Indiana,
Oregon and Texas when the State is the
condemnor exceptions are allowed. Nor-
mally in Indiana and Oregon compensation
must be first assessed and tendered ¢ and
in Texas it must be first made or secured
by a deposit of money.®* However, the
provisions do not apply to the State acting
as a condemnor. In Louisiana, Maryland
and Ohio, on the other hand, exceptions are
made when the condemnation is for high-
way purposes. Normally in Louisiana ®
and Maryland ® the compensation must be
first made (or tendered in Maryland) while
in Ohio it must be first paid or secured.®?
However, when the condemnation is for
highway purposes: (a) in Louisiana the
property may be appropriated prior to
judgment provided provision is made for
deposit with the court the amount of the
appraisals of the property together with
damages to which the owner may be en-
titled; ®* (b) in Maryland the general as-
sembly may when property in the judgment
of the roads commission is necessary for

%2 KY. CONST., §§13, 242; ORE. CONST. art. I, §18, art. XI,
§4; s.c. const. art. I, §17, art. IX, §20.

83 IND. coNnsT. art. I, §21; oRrE. const. art. I, §18.

% rRX. coNnst. art. I, §17.

% LA, const. art. I, §2.

% Mp, const. art. III, §40.

%7 oHlo const. art. I, §19.

%8 LA, const, art. VI, §19.1.
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highway purposes, provide for the payment
to the owners or mnto court such amount as
the commission shall estimate to be 1ts fair
value provided such legislation also re-
quires the payment of any further sum that
may be subsequently awarded by a jury, ®°
and (¢) 1 Ohio when property 1s taken for
the purpose of making or repairing toll-free
roads the mandate requires only that a
compensation 1 money be made to the
owner “°

Fung Compensation —The amount of
compensation to which a property owner is
entitled when his property is taken or dam-
aged 1s a judicial question * However, the
nature and character of the tribunal deter-
mining such compensation 1s within the
discretion of the legislature Nichols states
1t to be well settled that the assessment of
damages 1 eminent domain proceedings by
a judicial tribunal other than a jury con-
stitutes due process of law and 1s not a
violation of the fourteenth amendment **

Constitutional provisions m some States
stipulate that compensation 1s to be deter-
mined 1n a manner provided by law.’® Pro-
visions 1n 22 States ™* (Table 3), however,
call for the compensation to be determined
by a jury in all or in certain classes of
cases 7 Some apply regardless of the peti-
tioner,”® others apply when the petitioner
is a corporation or individual,”” or when
corporations other than municipal are the
moving party,’™ and still others apply when
the petitioner is not the State, a highway or

®® Mp consT art 111, §40B

®onr1o const art I, §19

7L NICHOLS, EMINENT DoMAIN, 8rd Ed (1950), §4 104

2 1d, §4105(1)

i For example, ALA CoNST art XII, §235, ARIZ COMST
art II, §17, 1pAtio const art I, §14, MICH coNsT art
AT, §1, Mi1ss coast art III, §17, okrLa coxst art II,
§24 . w va consT art I0l, §9

#“'Ala, Ariz, Ark, Cal, Colo, Fla, T, Iowa, Kv, Md,
Mich, Mo, Mont, NY, N D, Ohwo, Okla, Pa, SC, SD,
Wash, W Va

% Twenty-six States provide that the right to a jury tral
shall remain nviolate or continue as heretofore See Con-
demnation of Property for Highuay Purposes Part II HR B
Spec Rep 33, p 21 However, it should be noted that al-
though a jury was employed to lay out highways at common
law, 1t was not the common law jury of twelve men pre
sided over by a judge The gize was indeterminate and =
sheriff or coroner presided It has been held that those juris-
dictions which require a jury trial have created a new right
unknown at common law

Moo coxst art I K15 1oma coner art T §18,
MD  consT art TI1, §840, 404, 40B, Mo conkT art 1
§26, okLA const art 11, §24, sp const art VI, §13,
W VA consT art I, §9

TTALA consT art X1, §295, ann const art XI1 §9,
cal, consT art I, §14, FLA const art NVI, §29, m
consT  §242

@ ARIZ consT art IF §17, N b conet art 1, §14, sc
consT art IX, §§1, 20, wasn coast art 1, §10

some other specified offictal ** In Montana,
a jury is required only in condemnation
proceedings brought to acquire property
for a private road ® Six of the provisions
require the determination by a jury of 12
men.?!

It should not be implied, however, that a
jury determination is always necessary or
a requisite prior to the taking of possession.
Normally a trial by jury n civil cases may
be waived and a failure to request a jury
trial may constitute a waiver.®* Some of the
provisions stipulate who may request the
jury. For example, the Colorado provision
specifies that compensation will be deter-
mined by a jury when required by the
owner of the property,® and in West Vir-
ginia, 1t 1s to be so determined when re-
quired by either of the parties** In other
mstances no choice 1s mecluded,® though
some provide that the jury may be waived *
In Ilhnois and Missouri, whenever any -
corporated company 1s intcrested either for
or against the exercise of the power of
emment domain, the right of trial by jury
shall be held inviolate **

A number of the provisions contain spe-
cific alternatives to the jury requirement
In some instances these take the form of
ether-or propositions,® mn others they rep-
resent a step mn the condemnation proce-
dure which takes place prior to the time
the procedural question of a jury deter-
mination presents itself.®* In other words,
there 1s a clear choice of two alternatives
at the outset n the former, while in the
latter the landowner is ultimately guaran-
teed a jury determination

7L, coxst art II, §13, micH coxst art XIII, §2,
NY coxst art I, §7, omio const art I, §19, art XIII, §5
% poxt coxsr art INI, §15

81 zsrg coNsT art XII, §9, FLa coNst art XVI, §29,
MICH CONST art XIII, §2, oHio coNst art XIII, §5, 8¢
const art IX, §20, w va const art III, §9

& Kearney v Case, 79 US (12 Wall) 275 (1871)
Perego v Dodge, 163 US 160 (1896), Duignan v Umted
States, 274 US 195 (1927)

8 coLo coxsT art II, §15

8 w va const art III, §9

85 For example, ARK consT art XII, §9, FLA CONST art
XVI, §29, 1L const art II, §18, towa consT art I, §18,
Mo coxsT art I, §26, MonT coNsT art III, §15, oHio
const art I, §19, art XIII, §5, ~¥ consT art I, §7,
sp coxst art VI, §13

8 For example, AR1Z consT art II, §17, cAL CONST
grtc 1, §14, xp consT art I, §14, wasn coxst art I,
1

ST 1L, consT art XI, §14, Mo consT art XI, §4

88 coLo consT art II, 8§15, micH coxst art XIIIL §2,
wo const art I, §26, vy conat art T, §7, 8C CONST
art IX, §20

® ana coxsT art XII, §233, Ky CconsT §242, MD CONST
art III, $§40 404, 0B, okrLa coxst art AT, %24, 1
consT art XVI, §8, s b const art XVII, §18
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Under such circumstances compensation
may be determmed by commissioners,
viewers, appraisers, an official referee, a
court or the State road commission Quali-
fications, in certain instances, are stipu-
lated. For example, Colorado and Missouri
provide for a board of commussioners of not
less than three freeholders; Michigan re-
quires not less than thrée commissioners
appointed by a court of record * In Mary-
land, on the other hand, when the property
needed is in Baltimore City and is desired
by the State or by the mayor and city
council of Baltimore, the general assembly
may provide for the appomntment of an
appraiser by the court of record to value
the property.®* However, when in the judg-
ment of the State roads commission prop-
erty 1s needed for highway purposes, an
estimate of the fair market value by the
commission 1s provided for **

Benefits —In determining the compensa-
tion to be paid for the acquisition of private
property, many considerations are involved
One such factor concerns the question of
benefits.

An example of the application of the
benefit theory 1s where the public takes or
damages property for highway purposes
and the project as constructed benefits the
remaining property. In determining com-
pensation in such a situation, the value of
the special benefit to the landowner might
be used to reduce the amount of compensa-
tion to be paid if in keeping with the law
of that junisdiction.

Interpretations of just compensation,
taking and damaging of property provi-
sions, as well as distinctions between gen-
eral and special benefits, play an important
role 1in determining whether or not the ben-
efit theory may be utilized.

A 1946 Illinois case provides an ex-
ample ?* The Illinois constitution provides
that “private property shall not be taken
or damaged for public use without just
compensation ”®* It has no specific pro-
vision relative to benefits However, the

% coLo const art II, §15, Mo consT art I, §26, micH
const art XII, §2
YIyMp coast art III, §40A

v /d, §40B
3 Kane v City of Chicago, 392 11 172, 64 NE 2d 506
(1946)

1L consT art 11, §13

State supreme court declared the rule to be
long settled:
that if property 1s actually “taken” for

a public use, the provision of the constitu-
tion requires that 1t shall be paid for n
money regardless of benefits or advantages
accruing to other property of the same
owner of which he 1s not deprived; but that
where property is not actually taken by the
public for 1ts use, the constitution requires
that the owner 1s to be compensated 1n
money for his damages thereto only to the
extent that the benefits or advantages ac-
ciumg to the property from the improve-
ment are exceeded by the damages occa-
sioned thereby 95

Specific provisions relative to benefits are
found i 13 junsdictions (Table 5) No
distinction between general and special
benefits 1s drawn In Iowa, Ohio and Okla-
homa general prohibitions forbid the use of
the benefit theory *¢ In Alabama, Arizona,
California, North Dakota, South Dakota
and Washington deduction for benefits is
prohibited in cases where the taking 1s in
behalf of private corporations * Municipal
corporations are expressly exempted In
Arkansas, Florida, Kansas and South Caro-
hina, however, deductions for benefits are
not allowable to any corporation® The
Alabama and Florida provisions also apply
where the appropriation is by an individual.

Public Use and Public Purpose —Just
compensation provisions generally state
that property may not be taken for a
public use or purpose without payment. In
only eight States 1s the exercise of the
power of eminent domain for private use
expressly prohibited ** However, it 1s a well
established principle that private property
cannot be taken by eminent domain except
for a public purpose or use.!®

It is within the power of the legslature
to determine who shall exercise the power
of eminent domain as well as when and
where the power may be used. The legisla-

93 Kane v City of Chicago, 64 N E 2d 306 at 508

% jowa coNsT art I, §18, oHio consT art I, §19, oKLa
consT art II, §24

9T ALA consT art I, §23, ARz consT art II, §17; caL
const art I, §14, ND consT art I, §14, s D coNsT art
VI, §13, wasH coNsT art I, §16

Y8 ARK consT art XII, §9, pra const art XVI, §29,
haN8 CoNST art XII, §4, sc consr art IX, §20

¥ ALA consT art 1, §28, ariz. const art II, §17, coro
const art IT, §14, M0 const art I, §28, OKLA CONST
art II, §28, sc const art I, §17, wasH const art I,
§16 . wio consT art 1, §42

100 Jones v North Georgia Elec Co. 125 Ga 618, 54 SE
85 (1906), Ottawa Hunting Ass’'n v State, 178 Kan 460,
289 P 2d 754 (1955)
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Table 5. State Constitutional Provisions Prohibiting Setting Off Benefits in Acqusition of Property for Public Use

Municipal

State Citation General | Corporations| Individuals | Corporations

Prohibition Excepted
Ala Art I, §23 X1 X X
Ariz Art II, §17 X X
Ark Art XII, §9 X
Calif Art I, §14 X
Fla Art XVI, §29 X X
Iowa Art I, §18 X2
Kan Art XII, §4 X
ND Art I, §14 X X
Ohio Art 1, §19 X
Okla Art TI, §24 X
s C Art IX, §20 X
S D Art VI, §13 X X3
Wash Art I, §16 X X

1 Alabama—*forced subscription” has been construed to mean benefits

2 Jown—*‘advantages’’ has been construed to mean benefits

8 South Dakota—provision specifies that “private corporations’ cannot set off benefits

ture therefore, in the first instance has the
power to determine the question of public
use. Nevertheless, the question whether a
use 1s really public rather than private, is
ultimately a judicial one!'°* However, 1t
must be remembered that the question of
public use as presented to the courts is not
whether the use for which the property 1s
taken is public, but whether the legislature
might reasonably consider 1t to be publhec
In other words, if any legislative basis can
be found, the action will not be considered
unconstitutional

Constitutional provisions 1n Arizona,
Colorado, Mississippi, Missour1, Oklahoma
and Washington 1°2 expressly provide that
whenever an attempt 1s made to take pr-
vate property for a use alleged to be public,
the question whether the contemplated use
1s really public shall be a judicial question,
and determined as such, without regard to
any legislative assertion that the use 1s
public Thus, though normally the consid-
eration due to a coordmnate department of
the State government would require that 1f
the legislature has declared a use to be
publie, such a presumption would arise, in
these States, 1t would appear, that the ques-
tion would come before the cout without
any presumption either mn favor of or

101 NICHOLS, EMINENT DOMAIN, 3rd Ed  (1950), §7 4

103 zn1z consT art 1I, §17, coLo coxst art II, §15,
vies  const art INI, §17, so coxsT art I, §28, okLa
coasT art II, §24, wasn const art I, §16

aganst the legislative assertion and would
be tried as any other question submitted to
the court’s discretion

On the other hand, some of the consti-
tutions, at least by implication, designate
certain uses as bemng public Such pro-
visions relevant to highway matters are
exemplified by provisions in the Louisiana
constitution 1 to the effect that the legis-
lature shall have the power to authorize the
taking of property for highway purposes by
orders rendered ex parte in expropriation
suits; and i the Maryland constitution,*
authorizing the acqusition of land and
property by the mayor and city council of
Baltimore for off-street parking facilities
which is declared to be a public use

In Alaska, Georgia, Michigan, Missis-
sipp1, Montana and New York provision
15 made for private ways of necessity 1
In the eight States where the exercise of
the power of eminent domain for private
use is expressly prohibited exceptions for
private ways are also granted.!®®

Such provisions apparently go toward
the weight of the presumption arising as to
public use A 1907 Idaho case handed down

103 1,4 consT art VI, §191

104 aip consT ait NXI'C, §1  See also RI consT art
XXXII, §1

105 xr,A5kA coNsT art VIII, §18, aa const art T, §3
(2-801) , MmicH coNnsT art XIII, §3, mMiss const art IV,
8110, MonT consT art III, §15, NY coxst art I, §7(C)

108 sLa  consT art I, §23, aAriz const art 1II, §17,
coLo coNsT art II, §15, Mo coxsT art I, §28, OKLA
coneT art II, §28, sc conNsT art I, §17, WASH CONST
art I, §16, wio consT art I, §32

«
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Table 6 Constitutional Provisions Authorizing the Acquisition of Marginal Land

Who has Authonity Power of
State Citations _
Political With
State Sub- |Counties’ Munict- | Cities | Towns Sale Lease | Reser-
divisions| ~ - palities vations
Calif. Art. 1, §1415 X X X X X
Mass (§11) art X X X X X X X
Mich Art. X111, §5 X X X X
Mo Art. I, §27 X X X X X
N. J. Art IV, §6, 93| Xx X
N.Y Art I, §7 X X X X
Ohio Art XVIII, X X X
§10
Pa Art XV, §5 X X X
R1I Art. XVII, §1 X X X X X X
Utah Art. XI, §5 X X X
Wis Art XI, §3a X X X
Total 6 1 4 2 8 2 10 5 9

by the State supreme court 7 construing a
constitutional provision which declares cer-
tain uses to be public uses°® is in this
regard worthy of note. The court stated
that by the provision the authority to ex-
ercise the right of eminent domain had been
extended and made broader than that right
in many of the States and was not made
to depend upon the narrow and restricted
meaning of public use as defined by the
courts of last resort in other States There-
fore, the construction placed upon the
provisions in each State 1s important in
considering the question of public use or
purpose.

Marginal Land.—Eleven junsdictions
have constitutional provisions authorizing
the acquisition of marginal land in certain
instances Such provisions declare who may
acquire the excess land, whether they have
the power to sell or lease portions of it
that are not necessary for the intended
purpose, and whether reservations can be
mprinted on this land when it is sold or
leased (Table 6). The jurisdictions author-
ized to acquire the marginal land vary and
a number of significant details are included.

The provisions generally permit the ac-
quisition of marginal land when beneficial

107 Connolly v Woods, 13 Idaho 591, 92 Pac 573 (1907)
108 ;paHo CcoNsT art' I, §14

to the public interest. However, in Cali-
fornia, Massachusetts, Missouri, New Jer-
sey, New York, Pennsylvania and Rhode
Island, legislation is needed to make the
power effective. In Massachusetts a special
act is required Limitations such as the ex-
tent of the marginal land that may be
acquired, distance from the improvement or
as may be provided by law are included in
eight of the provisions. All, except New
Jersey, authorize the sale of portions of
such land not needed. In five States the
land may be leased Under such circum-
stances, m Rhode Island the first oppor-
tunity to buy or lease must be given the
former owner.

Public Necessity.—As it is within the
power of the legislature to determine who
shall exercise the power of eminent domain,
50 1t is In its power to determine when and
where the designated recipient of the power
may use 1t Therefore, when the legislature
has authorized the exercise of the power of
eminent domain without a constitutional
limitation, a property owner, in the first
instance at least, has no constitutional right
to be heard by a court on the question
whether the public improvement is required
for the public necessity and convenience,
or whether it is necessary that his land be
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taken for such improvement.'® The weight
of authority makes clear that the question
of necessity hies within the discretion of the
legislature and 1s not a proper subject of
judicial review.''® It must be noted, how-
ever, that the constitutions in Michigan,
Montana, New York and Wisconsin have
specific provisions bearing upon the ques-
tion, although the provisions apply only 1n
limited situations.

By the terms of these provisions, the
necessity for private roads must be deter-
mined by a jury in Michigan, Montana and
New York !t In New York a jury of free-
holders 1s required, while 1n Michigan a

108 \JGHOLS, EMINENT DOMAIN, 3rd Ed (1950), §133

10 jd , §411 See also Acquisition of Land for Future
Ihghway Use, HRB, Spec Rep No 27, p ¢4

m mic coast art XIII, §3, mont const art 111, §15,
My coxst art I, §7(C)

jury of six freeholders or not less than three
commissioners must make the determina-
tion In Wisconsin a municipal corporation
may not take private property for public
use until the necessity has been established
by a jury.’** Another Michigan provision
requires that, when private property 1s
taken, for the use or benefit of the public,
the necessity for using such property shall
be ascertained by a jury of 12 freeholders
residing in the vicinity of such property
or by not less than three commissioners
appointed by a court of record, but the
provision does not apply to the action of
commssioners of highways or road com-
nmissioners in the official discharge of their
duties 113

12yw15 const art XI, §2
18 pMicH  coxsT art XIII, §2

.
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TAXATION

The power to tax 1s inherent in sov-
ereignty As the Tennessee court stated in
an early case: “The taxing power 1s an
essential incident of sovereignty. The only
limitations upon it must be sought in the
organic law It is not conferred by consti-
tutions—but we look to them only for the
lumatation upon 1t If they do not exist in
the constitution they do not exist at all,
and the State 1s left to measure the exercise
of this tremendous power by 1ts necessities
alone "7 114

Some provisions found 1n the State con-
stitutions pertaining to taxation include a
requirement that all tax bills originate in
the lower house of the legislature, that
taxes be levied by general laws, that suffi-
cient tax funds be rased to meet necessary
expenses, and that taxes be uniform and
equal. Others concern valuation for tax
assessment purposes, prohibit the contract-
ing away of the taxing power and state the
purposes for which the taxing power may
be exercised The foregoing provisions are
included mn this report when made specifi-
cally applicable to taxation for highway
purposes

State constitutional provisions which
more directly relate to taxation for high-
way purposes include lhmitations on the
amount of taxes, the requirement that the
object be stated for which a tax shall apply
and the prohibition of applying such tax
funds to any other object Other pertinent
provisions relate to the authonty to levy
taxes, special assessments and special high-
way taxes

Limatations on the Amount of Taxes

Tax hmitation provisions in State con-
stitutions generally set an amount over and
above which taxes may not be levied Such
himitations may be fixed by specifying a
maximum amount on each dollar of as-
sessed valuation Some of these provisions

14 Freedman Bros v J H Mathes, 55 Tenn 488, 492

(1872) (Emphasis added)
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arc made applicable to all taxes levied
within the jumsdiction, while others are
made applicable only to State, county or
municipal taxes

Indebtedness limitations to be discussed
mn the following section are closely related
to tax limitations An indebtedness limita-
tion restricts the governmental power of
contracting indebtedness In some juris-
dictions, 1n order to contract indebtedness,
a constitutional amendment 1s necessary
In some States, a legislative act approved
by the voters 1s required, while 1n others a
legislative act alone is sufficient Some
State constitutions stipulate the maximum
amount of indebtedness which may be in-
curred. There has been a spht in judicial
opinion concerning the effect of one upon
the other For example, in the absence of a
specific tax limitation, a provision limiting
the power to incur debt does not necessarily
operate as a limitation on the.taxing power
or as has been written by one eminent
writer11® “, | the fact that the ‘debt’ limit
has been reached does not affect the power
to levy further taxes not in excess of the
‘tax limit’”” An Ohio tax limitation pro-
vision was held ' to impose by imphea-
tion, a debt Inmt on the theory that the
greater 1ncludes the lesser and that the
power to spend 1s circumscribed by the
power to collect. However, in Ilhnois 17
1t was held that the limitation of the taxing
power of a county does not necessarily
hmit the county’s power to incur a debt

Constitutional provisions 1 Florda,
Michigan, Nevada, Ohio, Oklahoma, Wash-
mgton and West Virginia '* establish over-
all tax limitations, with some exceptions
For example, the Michigan provision hmits
the total amount of taxes assessed against
property I1n any one year to 14 percent of
the assessed valuation of such property,

118 GQOLEY ON TAXATION, §163

116 State ex rel Portsmouth v Kountz, 129 Ohio St 272,
194 NE 869 (1933)

117 Coles County v Goehring. 209 Il 142, 50 N E 610
(1804)

118 See also, Annot, 87 ALR 1108

uP pra const art IX, §1, MicH const art X, §21, NEV
coNsT art X, §2, oHio consT art XII, §2, OKLA CONST
art X, §9, wasir consT art VII, §2, wva coxst art X,

§1
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but declares that this limitation may be
mereased, for a period up to 20 years, to
no more than 5 percent of the assessed
valuation by a majority vote of the elec-
tors of any assessing district, or when pro-
vided for by the charter of a municipal
corporation

The Michigan and Ohio provisions spec-
ify limitations on property taxes, the West
Virginia provision specifies real and per-
sonal property The Nevada lhimitation 1s
an over-all celling to the total tax levy for
all public purposes In Oklahoma, the pro-
vision applies to all taxes on an ad valorem
basis while the Florida provision applies
only to intangible property.

Twenty-four States have constitutional
tax limitations applicable to taxes levied
by the State government Nineteen of these
contain exceptions for taxes such as those
levied for educational purposes, to repel
mvasions, suppress Insurrection, defend the
State, to pay off debt or whatever other
use is declared necessary by the legislature
or the people

The allowable tax rate varies, as does the
tax ‘base to which the rate apphies Some
States use as the base the valuation of the
property which 1s to be taxed, others use
the taxable property 1n the whole State or
the tax of the preceding year.

Twenty-one State constitutions have tax
hmitation provisions applicable to county
taxes The Calhfornia provision authorizes
the legislature to limit the amount of taxes
which may be 1mposed upon real and per-
sonal property for county or city and
county purposes, while in North Caroling
the limitation apphes to State and county
taxes on property Missour1 has the only
provision which permits a variance in the
tax rate depending on the assessed valua-
tion of the property in the county In addi-
tion, 1t is expressly provided that nothing
shall prevent the enactment of any general
law permitting any county or other politi-
cal subdivision to levy taxes other than
ad valorem taxes for 1ts essential purposes
All other provisions have fixed rates based
upon the taxable or assessed valuation of
the property. The Nebraska provision re-
quires the valuation to be actual, New York
uses the average full valuation as the basis,

while 1n Washington the assessed valuation
(which 1s to be 50 percent of the true and
fair value of the real or personal property)
constitutes the base

Fifteen of these provisions contain ex-
ceptions The Alabama exception specifi-
cally apphes to bridges and roads, and ex-
ceptions in Arkansas and Kentucky apply
to county road purposes Exceptions found
in Arkansas, Kentucky and Nebraska to
pay indebtedness existing at the time the
constitutions were adopted are apparently
now executed

Nineteen jurisdictions have constitutional
limitations upon municipal taxation ** For
example, in Montana no specific rate is
provided, but 1t is stated that the valuation
for municipal tax purposes shall not exceed
the valuation of the property for State and
county purposes

Table 7 indicates the constitutional pro-
visions himiting the amount of taxes, with
exceptions, applicable to the various units
of government within the several States.

In addition to tax ceilings, a few State
constitutions contain appropriation ceilings
In California,'®* such a ceiling is dependent
upon the appropriations for the preceding
fiscal year The Arkansas constitution pro-
hibits the appropriating or expending of
more than $2 5 million for all purposes for
any biennial period except momes raised
or collected for educational purposes, high-
way purposes, and the just debts of the
State 122 In Illinois all appropriations from
the State treasury must end with each fiscal
quarter *#?

Idaho and Montana,’** have provisions
prohibiting any appropriation or authoriz-
ing any expenditure of the State during any
fiscal year in excess of the total tax then
provided by law and applicable to such
appropriation or expenditure unless a suffi-
cient tax, not exceeding the rates author-
ized, 1s levied to pay such appropriation or
expenditure within the fiscal year.

120 For the purposes of this study, the term mumcipalities
mcludes cities, towns, townships, villages, municipalities,
school districts, road districts, taxing districts and other
political subdivisions

121 AL conNsT art IV, §34a

122 skK coNsT art V, §39 The limit may be exceeded,
however, by the votes of three fourths of the members elected
to cach house of the general assembly Sce also art V, §31
wh ch stipulates purposes for which taxes are allowed and
the tprocedure necessary 1n the general assembly for enact-
men

12 5L, consT art IV, §18

12 1paHo coNsT art VII, §11, MoNT const art XII, §12
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Table 7 Constitutional Limitations on the Amount of Taxes

J Apphes to
State Apphes to State | Exceptions| Apphes to County Exceptions| Munieipal Exceptions
Tax Levies Tax Levies Tax Levies
Ala Art XI, §214 Art XI, §215 X Art XI, §215 X
Ark Art XVI, §§5, 8 Art XVI, §9 X Art XII, §4 X
amend 3
Calif. Art IV, §34a X Art XI, §20
Colo Art X, §11 X Art XI, §8
Fla Art IX, §1 Art IX, §1 Art IX, §1
Ga Art VII, §1 X
(2-5402(3))
Idaho Art VII, §9 X Art VII, §15
10 Art IX, §8 X
Ky. §§157, 157a X §157
La. Art X, §3 X Art XIV, §§8, 11 X Art XIV, §12
Art X, §10 Art X, §10
Mich Art X, §21 X Art VIII, §26 Art X, §21
Art X, §21
Mo. Art X, §8 X Art X, §§l1a, X Art X,
11b, 1l¢, 11d §§11a, 11b
Mont Art XII, §9 X Art XII, §5
Neb Art VIII, §5 X
Nev Art X, §2 Art X, §2 Art X, §2
N M Art VIII, §2 X Art IX, §12
N Y. Art VIII, §10 X Art VIII, §10 X
N C Art V, §6 X Art V, §6 X
N D Art XI, §174 X
Ohio Art XII, §2 X Art XII, §2 X Art XII, §2 X
Okla Art X, §9 X Art X, §9 X Art X, §9 X
Ore Art XI, §11 X Art XI, §11 X Art X1, §11 X
SD Art XI, §1 X
Tex Art VIII, §0 X Art VIII, §9 Art VIII, §9
Art XI, §§4, 5
Utah Art XIII, §7 X
Va. Art XIII, §188
Wash Art VII, §2 X Art VII, §2 Art VII, §2
(amend 17) (amend 17) (amend 17)
W Va Art X, §1 X Art X, §8§1,7 X Art X, §1 X
Wyo Art XV, §4 X Art XV, §5 X Art XV, §6 X
Total 25 20 15 19 12

In addition to the constitutional limita-
tions, the constitutions of twelve States
authorize the legislatures to impose limita-
tions or restrictions upon the mumicipal
taxing power,'** and 14 State constitu-
tional provisions simply grant the legisla-
ture power to authorize municipal taxation,
without specific reference to limitation 126

12 caL consT art XI, §20, RaAN consT art XII, §5,
MICH coNsT art VII, §20, Miss coNst art IV, §80,
NBY  CoNST art VIIE, 5{3. ND consT art VI, §130, oHio
CoNsT art XIII, §6, art XVIII, §13, ore consT art XI,
§6, 8c const art VIH, §3, sp coxst art X, §§1, 2.,
W VA consT art VI, §89a, wyo consT art XII, §3

120 ALASKA consT art X, §2, ARIZ coNsT art IX, §6,
art VII, §13, ark consT art XIX, §27, ILL CONST art
1X, §9, La consT art VI §20, X, §18, MINN CONST art
IX, §1, art XI, §5, MoNT coNsT art XII, §4, NEB CONST

However, inherent 1n the authority to grant
the power to tax 1s the authorty to limit
that power.

Twelve States have provisions relative to
the construction of local improvements by
means of special assessments Arkansas*
and Louisiana **®* have provisions to the
effect that nothing 1n the constitution shall
be construed as prohibiting the legislature
from authorizing assessments on real prop-

art. VIII, §6, oXLA GuxsT art X, §7, s ¢ consT art. X,
§6, 5 conAT art XI, §10, TENN CONST mit 11, §29, utan
CONST art XI, §5, art XU, §5, va cosst art XM,
§170, waAsSH consT art Vi, §9

127 ARk coNsT art XIX, §27

LA coNsT art X, §13
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erty for local improvements under certain
circumstances. In addition, the Lousiana
provision specifically mcludes constructing,
paving, surfacing or otherwise mmproving
roads and streets In Anzona, Illinois, Min-
nesota, Nebraska, Oklahoma, South Da-
kota, Utah, Virgima and Washington **°
the legislatures are authorized to empower
municipalities to make local improvements
by special assessments or by special taxa-
tion on the property benefited. The Vir-
ginia provision 1s restrictive 1n that a
municipal corporation 1s prohibited from
imposing any local assessments for pav-
ing streets.® However, benefits may be
assessed aganst abutting landowners for
making and 1mproving walkways upon
existing streets, improving and paving ex-
1sting alleys, and for the construction or
use of sewers Both Alabama and Ohio ***
have self-operative provisions In Alabama,
no city, town or other municipality 1s per-
mitted to make any assessment for the cost
of sidewalks or street paving in excess of
the mncreased value of such property by
reason of the special benefits derived from
the improvements; and, in Ohio, the pro-
vision allows any municipality appropri-
ating private property for a public 1m-
provement to provide up to 50 percent of
the cost of such appropriation in the district
benefited by assessments upon benefited
property but not in excess of the special
benefits conferred by the improvements

In other jurisdictions, provisions are
found authorizing or commanding the legis-
lature or general assembly to limt the rate
of taxation 1n order to prevent abuse of the
power. Such provisions are found in Cali-
fornia, Kansas, Michigan, Mississipp1, Ne-
vada, North Dakota, Ohio, Oregon, South
Carolina, South Dakota, West Virgima and
Wyoming **2 Other provisions require that
when a debt is contracted a suitable tax

120 A1z coNsT art IX, §6, I1LL coNsT art 1V, §9,
Miny coxsT art IX, §1, NEB coxsT art VIII, §6, okLa
coNst art X, §7, s coxst art XI, §10, UTAH CONST
art XI, §5 (Provision 1s self operative 1f authorized by
city charter), va coast art XIII, §170, WASH CONST
art VII, §9

10 Hycks v Bristol, 102 Va 861, 47 SE 1001 (1904)

11 41,4 consT art XII. §223, oHlo coxst art XVIII, §11

12 cp, consT art XI, §20, RaN coxst art XII, §5,
smicl coNst art VIH, §25, Miss const art 1V, §£80,
NEV CONST art VIII, 38, N D coxstr art VI, §130, ouro
coxst art XIII, §6, art XVHI, §18, ore coxst art XI
§5, 8c const art VIII, §3, sp const art N.§1, w
coNAT art VI, §39a, wyro const art XIIT, §3

must be levied to pay its interest and prin-
cipal 1** when due. These provisions are
discussed more fully 1n the section dealing
with 1ndebtedness

Special Highway Tazxes

Provisions mn 17 States deal with taxes
dedicated solely to highway purposes. These
provisions authorize designated governmen-
tal units to levy a particular tax or type
of tax or furmsh the procedure for exer-
cising the power (Table 8)

A provision 1n the Arizona constitution '**
1s the only one directly levying a tax for
highway purposes A license tax upon all
vehicles registered for operation upon the
highways of the State 1s imposed In addi-
tion, a Louisiana provision ** requires that
a percentage of the proceeds from mineral
leases granted by the State be placed in
the “Royalty Road Fund” for highway
purposes.

In Alabama, Colorado, Flonda, Kansas,
Lowstana, Michigan and Minnesota, the
State legislature 1s authorized to levy spe-
cial highway taxes'** Counties mn Ala-
bama, Arkansas, Kentucky, Michigan,
Massourl, South Carolina and Texas are au-
thorized to levy such taxes and in Arkansas,
Missouri and South Carolina municipalities
are so authorized. In some States (for ex-
ample, South Carolina and Texas) the legis-
lature 1s empowered to authorize the coun-
ties to levy such taxes

Referendums are required for the levy of
special assessments upon property abutting
or adjacent to improvements in Alabama,
Arkansas, Missour1 and Texas In South
Carolina, assessments by incorporated cities
and towns may be authorized by the gen-
eral assembly provided the improvements
are so ordered by the wntten consent of
one-half of the owners of the affected prop-
erty and that the corporate authorities pay
at least one-half of the cost of such im-
provements

The majority of the special highway tax
provisions mclude purposes for which the

183 [n gome instances sinking funds are specifically re-
quired
1 g1z coNAT art IX, §11
? 9

185 1,4, coNST art 1V, §2
128 See Table 8
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PLATE D

US 40, about 25 miles west of Elko, Nevada, along the Humboldt River. The Nevada constitution sets
an over-all tax limitation for all public purposes.

tax funds may be used, such as (a) for the
erection, construction or maintenance of
public roads, bridges and ferries, and (b) to
provide revenue for particular funds dedi-
cated to highway uses, such as the High-
way User Tax Distribution Fund in Min-
nesota. In other instances, the taxes are
“in lieu of” other taxes. On the other hand,
a Kansas provision merely reserves to the
State the power to levy special taxes upon
motor vehicles and motor fuels, and a
Michigan provision, authorizing the licens-
ing, registering and transferring of motor
vehicles and certificates of title together
with the licensing and regulating of motor
vehicle dealers and operators is silent as
to its purpose.

Upon whom or what the tax is to be im-
posed is specified in all instances with the
exception of a West Virginia provision
which leaves it to a legislative determina-
tion. The tax rate, however, for the most
part is left to the discretion of the legisla-
ture or other body authorized to levy the

tax. Arizona, Kentucky, South Carolina
and Texas stipulate a maximum tax rate,
with the actual rate left to legislative dis-
cretion and determination. Louisiana and
Michigan are the only States where a spe-
cific rate is provided. The Nevada provi-
sion requiring the legislature to provide by
law for the annual payment of a poll tax
for the maintenance and betterment of the
public roads is the only one of its type. See
also the Missouri provision *7 which recog-
nizes outstanding bonds issued under and
recognized by a prior constitution 2% and
provides for the levy of a sufficient tax
annually to pay these according to their
tenor. These bonds, however, have been
paid in full.

Other Taxation Provisions

In addition to limitations on the amount
of taxes and special highway tax provisions,

137 Mo, consT. art. 1V, §34.
138 Mo. coNnsT. of 1875, art. IV, §44a.



Table 8 State Constitutional Provisions Authonzing Special Highway Taxes

State

Citation

Tax

Levy Authorized By

Purpose

Upon Whom Or W hat

Rate

Ala

Anz

Ark

Art XI, §215

Amend XI, (art XX)

Amend XVIII

Amend XIX

Amend XXI (art
XXa) amend

LXXXVII

Amend LXVI

Art X, §11

Art XVI, §1

Amend 3

Special tax on property

Special annual license or privilege
tax

Special road tax

Excise tax

County privilege hicense tax

License tax

Special tax

County road tax

County

State legislature

Walker County

State legislature

Marshal County

Tax 18 directly imposed by con-
stitution

Municipahties

County courts

To pay debt incurred for the erec-
tion, construction or mainte-
nance of bridges and roads

To create a sinking fund for $25
milhon bond i1ssue

To pay indebtedness for the con-
struction or improvement of
concrete or better than concrete
surfaced public roads and
bridges and to connect Baldwin
and Moble Counties.

For the erection, construction,
maintenance of public roads,
bridges or ferres.

To create a smking fund for pay-
ment of $25 million bond 1ssue,
to match Federal funds and to
retire bonds of Alabama Bridge
Commission

For construction and maintenance
of hard surface farm-to-market
roads.

In heu of all ad valorem property
taxes

To pay existing indebtedness, to
purchase right of way, for the
construction of streets and
bridges, and to purchase street
cleanming apparatus.

To make and repair public roads
and bridges

Property

Motor vehicles

Property

Taxable property

Gas or any substitute

Sale or storage of gasoline or other
motor fuel

Motor vehtcles

Real and personal property

Taxable property

One-fourth of one percent on the
value of taxable property

Legislature determines

One-half of one percent of the as-
sessed value of property

Fifty cents on each $100 worth of
taxable property

Two cents per gallon

Three cents per gallon

(a) Rate equal to average ad valo-
rem rate for all purposes n the
taxing districts for the preced-
Ing year but never to exceed $4
on each $100 in vaiue, and (b)
during the first calendar year
of the life of the vehicle upon a
value equal to 60%, of the mig's
hst price and during each suc-
ceeding year upon a value 25%,
less than the value for the pre-
ceding year

Five mills on the dollar 1n addition
to the legal rate permitted on
real and personal taxable
property

Three mills on the dollar on all
taxable property

¢4
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Colo

Fla

Mich

Art X, §6

Art X1, §3

Art IX, §13

Art IX, §16
Art XI, §10
§1567a

Art VI, §22
Art VI, §23(5)

Art VI, §23(5)
Art 1V, §§2, 2(c)

Art X, §10

Art, VIII, §§10, 26

Graduated annual specific owner-
ship tax

Motor vehicle registration license
fees

License tax

Motor fuel tax

Special taxes

Additional property tax

License tax on vehicles and fuel

taxes

Tax and additional tax

Use or hcense tax
Proceeds from mineral Jeases

Property tax

General assembly

General assembly

Legislature

State

State

County

Legislature

Legislature

Legislature

Pohtical subdivisions

County board of supe~visors

In heu of all ad valorem taxes
over motor vehicles, trailers and
semi-trailers.

To pay bonds 18sued to create a
fund for the construction and
tmprovement of public high-
ways

In lieu of all ad valorem taxes
assessable against motor vehi-
cles as personal property Legis-
lature determines purpose

For the State roads distribution
fund

Provision reserves the power to
levy such taxes to the State

Paying interest on indebtedness
for road purposes.

To make up the general highway
fund

To make up the general highway
fund

To pay off bonds.

To make up Royalty Road Fund
for bullding and eonstructing
black top, concrete or other
hard-surfaced roads, highways,
bridges and tunnels and to pur-
chase, operate and maintain
automobule ferries.

To acquire sites for the construc-
tion or improvement of roads,
bridges or other works of per-
manent public improvement

For the construction or reparr of
public buildings or bridges

Motor vehicles, trailers and semi-
trailers

Motor vehieles

Motor vehicles

Motor fuel

Motor vehicles and motor fuel

Taxable property

Motor vehicles and fuel

Gasoline, benzene and other
motor fuels

Motor fuel

From all mineral leases

Property

Property

General assembly determines,

General assembly determines

Legslature determines

Two cents per gallon
Legslature determines

Twenty cents on $100 of assessed
valuation of such county

Determined by legislature (private
automobules $3 00, fuel five
cents per gallon)

Fave cents per galion

Determined by legislature
109 of royalties.

Five mulls on dollar for single pur-
pose and not to exceed 25 mills
on the dollar on any property
0 any year

One-tenth of one mill on the as-
sessed valuation of said county
per year If assessed valuation
18 less than $10 milhon, the
board may ouly levy a tax of
$1,000 without approval of the
electors.

AONVNIA
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Bashmns, 178 SC 69, 182 SE 153 (1935) which

. 8§

sed by art VIII

See also Rose v

g with assessments of abutting property in specified cities and towns

1 There are at least 15 other sections dealin,
declared that the provisions of art X, §16 do not exempt a town from the himitations upon bonded indebtedness 1mpo:
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several State constitutions have other tax
provisions which may have a bearing on
highway financing For example, 17 States
provide that the object of the tax levied
must be specified 1** Other provisions re-
quire that taxes be levied to provide for
the expenses of government and for the
payment of the principal and interest on
State debt *+°

In some 1nstances, as found mn Arkan-
sas, Georgia and Louisiana,'*! purposes for
which' taxes may be assessed are specified.
On the other hand, provisions in Alabama,
Florida, Oklahoma, Lowsiana, Texas and
Virgima 42 hist certain taxes which are pro-
hibited from being levied for either general
or State purposes In Alabama, a tax upon
any debt for rent or hire of real or personal
property cannot be assessed Parishes and
municipalities 1n Louisiana are prohibited
from levymng a hcense tax upon any vehicle
on which such tax shall be imposed for
State highways In Oklahoma the constitu-
tion provides that no ad valorem tax shall
be levied for State purposes, while Florida
prombits any ad valorem taxes upon real
or personal property for State purposes.
Texas prohibits ad valorem taxes upon any
property for general revenue purposes and
Virginia does not permit a State property
tax on real estate or tangible property for
State purposes

Florida, Georgia, Idaho, Minnesota, Mon-
tana, South Carolina, Tennessee, Texas and
Utah *** provisions deal with the authority
to levy taxes For example, the Minnesota
provision stipulates that the tax powers of
the counties shall be preseribed by law,
while 1n Idaho, the legislature must provide
by law such a system as will cause the

18 sp1z. consT art IX, §§3, 9, ARk coxst art XVI,
§11, PLa consT art IX, §8, towa consr art VII, §7,
KAN coxsT art XI, §5, X¥ consT §180, MicH CONBT
art X, §6, Ny, coxsT art III, §22, N¢ consT art V,
§8, Np conNsT art XI, §175, omio coNsT art XII, §5,
OKLA coxsT art X, 8§19, ore const art IX, §3, sc
coNsT art X, §3, sp consT art XI, §9, wASH consT
art VII, §5, wyo const art XV, §13 The Kentucky
and Oklahoma provisions specify that every act, ordinance
and resolution levying a tax shall state the purpose for
which the tax 18 levied

W0 See for example, FLA const art TX, §2, 6A CONST
art VII, §3 (§2-5608) , s b consT art XI, §1

M1ARE CONST art V, §39, oA coasr art VII, §§2
(§2 5501), 4 (§25701), LA coNsT art X, §10

W2 ALa consT art XI, §211, ri.a const art IX, §§2, 7,
LA coxNsT art X, §17, okLA conxsT art X, §9, TEX
consT art VIIIL, §la, va const art XIII, §171

YapLa  consT art IX, §5, aa consT art VII, §§2
(82 5501), 4 (§2-5701), 1baHo consT art VII, §15, MINN
conaT art XI, §5, MONT consT art XII, §4, 8¢ CONST
art X, §5, TENY consT art II, §29, TEX consT art XI,

§6, vLTan consT art XTI, §5
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business of the counties to be conducted
on a cash basis. When warrants are out-
standing and unpaid, a special tax not n
excess of 10 mulls on the dollar of taxable
property 1s authorized In Georgia and
South Carolina speceific purposes are hsted
for which levies are authorized, both m-
cluding road purposes

Tax procedural matters are stipulated mn
Florida, Idaho, Tennessee and Texas In
Florida and Tennessee, the principles es-
tablished for State taxation must be fol-
lowed for county and municipal taxation
On the other hand, in Texas the levy, as-
sessment and collection of taxes necessary
to satisfy indebtedness must be accom-
phshed separately from taxes for current
expenses of municipal government and shall,
when levied, specify 1n the act of levying,
the purpose Such taxes may be paid in the
coupons, bonds or other mdebtedness for
the payment of which such tax may have
been levied In Louisiana, the legislature
may authorize the taxing officers of the
Statc to impose and collect taxes required
for the payment of the principal or interest
on any bonded debt of any parish, and may
authorize the taxing officer of the parsh to
impose and collect taxes required for the
payment of the principal and interest of
any bonded debt of any school district in
such parish 1n the event of any default n
the imposition and collection thereof.** In
Missouri, Montana and Utah 4 on the
other hand, the legislature may not levy
taxes for county, town or municipal pur-
poses but may authorize such powers 1n the
corporate entities In addition, 1t is ex-
pressly provided in Missour: that nothing
shall prevent the enactment of general laws
directing the payment of funds collected
for State purposes to counties or other
pohitical subdivisions as State aid for local
purposes ¢

INDEBTEDNESS

A debt 1s an amount the State or other
governmental unit 1s bound to pay 1n excess
of 1ts current revenues, as an obhgation
secured by its full faith and credit The

e a conetT art XIV, §14())

us Mo consT art X, §10(a), MoxT coNst art XIT, §4,
utan coxst art XIII, §5

u8 Mo consT art X, §10(b)

burden of discharging public debts 1s upon
the taxpayers Obligations running cur-
rently with revenues are not normally con-
sidered debts Some courts have stated that
a debt within the meaning of a constitution
must be one that 1s to be paid by a general
property tax 147

Historieally, as governmental activity -
creased, borrowing entered 1ts program and
1its use ncreased Soon after public bor-
rowing began, however, abuses arose As
early as 1840 some States had acquired
large debts and were forced to default.
Public confidence, to say the least, was
shaken and 1n response various limitations
were advanced The prohibition of works
of internal improvement and of the loaning
of the government faith and credit are
among these

The residual powers of the State legisla-
ture allow them to authorize borrowing and
indebtedness. Other units of government
may also become indebted n keeping with
their enabhing authorization

There are however, constitutional pro-
visions 1n every State except Connecticut,
New Hampshire, Tennessee and Vermont
which affect the contracting of indebted-
ness Such provisions may establish the
borrowing procedure, prescribe the amount
of indebtedness that can be contracted, and
require tax levies and redemption funds for
the payment thercof They apply n vary-
g degrees to all umts of government

Prouvisions Applying to the State Govern-
ment

Constitutional provisions providing the
means and methods whereby a State may
meur indebtedness are found in 44 juris-
dictions Basically they allow for the
contracting of indebtedness of unlimited
amount *8 by means of action, either by
the legislature or the voters—the site of
the effective borrowing power They may
require a constitutional amendment or a
majority or some other vote of the people
or the legislature (Table 9).

147 State ex rel Capitol Addition Bldg Comm v Conneally,
390 N M 312, 46 P 2d 1097 (1935), State ex rel Fatzer v
Armory Bd, 174 Kan 369, 256 P 2d 143 (1953), State v
Board of Regents, 167 Kan 587, 207 P 2d 873 (1949)

u8 It ghould be noted, however, that due to varymng cir-
cumstances to be discussed subsequently, ndebtedness may
never be contracted 1n this manner
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Table 9 Site of the Effective State Borrowing Power

In the Voters

In the Legislature

Operative by means of

Referendum Constitutional Amendment By Constitutional [Absent Constitutional
Provision Provision Contrary
Alaska Mo! Ala N M. Del Conn
Ark Mont. Anz Ohio Md Miss
Cahf N J Colo Ore Mass N H
Idaho . N Y. Fla Pa ND Tenn
I N.C. Ga SD vt
Iowa Okla Ind Tex
Kan. R1 La Utah
Ky S.C Mich Va
Me Wash Minn W Va
Mo! Wis
Neb Wyo
Nev

! In Missour:, the provision stipulates that authorization may be either by the general assembly as on constitutional

amendments or by the people by the mitiatine

Under these provisions, in Delaware,
Maryland, Massachusetts and North Da-
kota the power to contract indebtedness
resides specifically in the legislature,'*
while in Connecticut, Mississippr, New
Hampshire, Tennessee and Vermont, 1n
the absence of a provision to the contrary,
it hkewise resides in the legislature

In 40 States, on the other hand, the
power resides 1n the voters In 17 of these
the power becomes operative by means of
a referendum,’*® and mn 22 a constitutional
amendment is necessary. In Missour: in-
debtedness may be contracted either under
a constitutional amendment submitted by
the general assembly or on mmtiative by
the people.1s:

In Arkansas and Maine voter approval
of an indebtedness referendum may be
given at either a general or a special elec-
tion, whereas in Idaho, Iowa, Kansas, Ken-
tucky, Montana, New Jersey, New York,
Oklahoma, South Carolina and Washing-
ton such approval must be given at a gen-

M0 pEL  conxsT art VIII, §8, mMp const art III, §34,
MA88 coNS8T (§194) art LXIL, Np coxsT art XII, §182

180 ALASKA CONST art IX, §8, ARK coNST, amend 20,
CAL coNsT art XVI, §1, 1paAHo coNsT art VIII, §1, 1L
coNsT art IV, §18, 1owa conNsT art VII, §5, KAN CoNnsT
art XI, §7, kY coNsT §50, ME conNsT art IX, §14 . MONT
consT art XIII, §2, NJ coxst art VIII, §2, 8, N
CONST art V, §4; oRLA consT art X, §25, RI CONST
wﬂx;&xn §1; 8c const art X, §11, WASH CONST art

, §3
1 w0 consr art. IIT, §87

eral election** In South Carolina two-
thirds of the qualified electors voting on the
question must approve, while in Kansas,
Maine and New Jersey a majornty of those
voting at the election must approve In
Ilhnois the law must receive a majority of
the votes cast for members of the general
assembly at such election ** In addition,
in Kansas the debt must be authorized by
a law approved by a majority of all mem-
bers of each house in the legislature, while
in Maine two-thirds of both houses must
concur

In addition to the foregoing “normal”
indebtedness, 1n 44 States indebtedness may
be incurred by other mecans For casual
deficits, extraordinary expenses, other gen-
eral purposes, or for refunding, defense, or
other particular purposes, these “special”
indebtedness provisions establish a proce-
dure different from the normal one (Table
10)

153 The Alaska, Cahforma, Illinos, Missouri, North Carolina
and Rhode Island provisions are slent on this matter

153 This provision (ILL GoNsT art IV, §18) must be
mterpreted to mean that such a law 18 adopted 1f 1t receives
a number of votes equal to a majority of the number of
voters voting for members of the general assembly If the
provision 18 given literal construction, no law creating a debt
n excess of $250,000 could be adopted because each voter has
3 votes for members of the house of representatives and
this would require for ratification a greater vote than all the
electors were entitled to cast Hagler v Small, 307 111 480,
188 NE 849 (1923), Michell v Lowden, 288 Tl 327,
123 NE 566 (1919)
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Table 10 Constitutional Authority for State to Contract Indebtedness for Special Purposes

Casual
Deficits or |  Other Other
State Citations Extra- General | Refunding| Defense | Particular | Highway
ordinary | Purposes | Purposes | Purposes' | Purposes Purposes
Expenses
Ala Amend. XXVI X X X
Alaska Art. IX, §8 X
Anz Art IX, §5 X X
Ark Amend 20 X X X
Cahf Art XVI, §1 X X
Colo Art XI, §3 X X X
Del Art VIII, §3 x X
Fla Art IX, §6 X
Ga Art VII, §3 (§§2-5601 to X X X X
5603
Idaho Art VIII, §1 X X
1. Art IV, §18 X X
Ind Art X, §5 X X X
Iowa Art VII, §§2, 4,6 X X
Kan Art XI, §§6,7, 8 X X
Ky. §§49, 50 X X X
Me Art IX, §14 X X
Md Art III, §34 X X
Mass. [§§193, 194, 195] Art. LXII X X X
Mich. Art X, §10 X X X
Minn Art IX, §85,7, 8 X X
Mo. Art VI, §29; art IIT, §37 X X
Mont. Art. X111, §2 X
Neb Art XIIT, §1 X X
Nev. Art IX, §3 X X
N/J Art VIII, §2 X X
N M Art IX, §§7,9, 16 X X X X
N Y. Art VII, §§11, 12 X X X
N C Art. V, §4 X X X
N D Art. XII, §182 X
Ohio Art VIII, §§1, 2 X X
Okla Art X, §816, 23, 24, 25 X X
Ore Art XI, §7 X X X X
Pa Art IX, §84, 5, 16, 21 X X X X X
R IL Art XXXI, §81, 2 X X
S.C Art X, §10 X
S D. Art XIII, §§1, 2, 16 X X X X
Tex Art III, §49 X X
Utah Art XIV, §§1,2,5 X X
Va Art XIII, §§184, 184a, 187 X X
Wash Art VIII, §§1,2,3 X X X
W Va Art X, §4 X X
Wis Art VIII, §84,6,7 X X
Wyo Art XVL §1 X X
Total 30 16 11 41 10 5

1 Includes provision to repel mvasion, suppress msurrection, defend the State and assist the United States mn time of war
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Forty-one jurisdictions have such special
provisions authorizing indebtedness for cas-
ual deficits, extraordinary expenses or other
general purposes The outer limit of in-
debtedness for such purposes 1s provided
by 34 of the provisions This is established
by means of monetary ceilings in 28 States
In others, a percentage of the assessed
valuation of property, of the debt reduc-
tion in the previous year, of the general
appropriation, or taxes or other anticipated
income constitutes the controlling factor
In terms of dollars the limitations range
from 50,000 to 3,500,000. In terms of valu-
ation (including both the valuation of tax-
able property and the assessed valuation of
taxable property) they range from one-half
to one and one-half percent

Procedure prescribed to operate under
these special circumstances varies For
example, in Kansas and Wisconsin a ma-
jority vote of all members elected to each
house 1s necessary, while in Minnesota a
two-thirds vote of each branch of the legis-
lature is required for enabling legislation.
In Virgima and Wyoming voter approval
of the special indebtedness is required %4
Some provisions require the legislature to
provide for levying an annual tax suffictent
to pay the interest and principal when due
Some stipulate a maximum time period for
discharging the indebtedness For example,
a Minnesota mandate provides that debts
not in excess of $250,000 may be incurred
to defray extraordinary expenses, provided
such debt be authorized by a law which shall
levy an annual tax sufficient to pay the
mterest annually and the principal within
10 years '** In Wisconsin, a five year ma-
turity period is specified,'*® while 1n other
jurisdictions the enabling legislation estab-
hishes the time limit '** In some States the
provisions must be followed regardless of
the purpose of the indebtedness, while in
others they need not 1%

Forty-three jurisdictions have provisions
authorizing special State indebtedness for

§§"“VA coNsT art XIII, §184a, wyo coNst art XVI,
1, 2

185 MINN consT art IX, §5

¥ w1s const art VHI, §6

157 For example, MONT consT art VIIT, §2, & D cOAST

art XIII, §2

188 For example, Mp coNstT art TII, §34 expresslv pro-
vides that $50,000 mav be borrowed to meet temporary
deficiencies without a tax heing levied

refunding, defense,’* or other particular
purposes (Table 10)

Eleven jurisdictions authorize mdebted-
ness for refunding purposes % In Missouri
such refunding bonds must mature not
more than 25 years from date.

Forty-one jurisdictions authorize indebt-
edness for defense purposes ** As a matter
of procedure, in Alabama such enabling
legislation must receive a two-thirds vote
in the legislature, while the Flonda provi-
sion constitutes the only purpose for which
State indebtedness may be contracted with-
out a constitutional amendment.

In some jurisdictions exceptions to the
normal 1ndebtedness provisions are pro-
vided for other particular purposes. Among
these are provisions authorizing indebted-
ness to provide for a failure 1n the rev-
enue,'® 1n anticipation of taxes due,®® or
to meet expenses not provided for** In
Arkansas, Michigan, New Mexico, Oregon
and Pennsylvania exceptions for highway
purposes are found

For normal indebtedness, a constitutional
amendment 1s necessary in Michigan, New
Mexico, Oregon and Pennsylvanma, while
voter approval of a referendum is necessary
mm Arkansas However, in Michigan the
State may exceed 1ts $250,000 special in-
debtedness provision and borrow not 1n ex-
cess of $50 million for the improvement of
highways.?® In New Mexico the State may
temporanly exceed its special indebtedness

18 Includes provision to repel invasion, suppress Insurrec
tion, defend the State and assist the US n time of war

180 A, consT amend XXVIE, ARK coNsT amend 20,
GA coNST art VII, §3 (§2 5601), Ky coast §49, Mo
conNgT art III, §87, Nc coxsT art V, §4, onlo CONST
art VIII, §2, pa coxsT art IX, §4, TEXx conNst art III,
§49, va coxsr art XIII, §184, w va conNsT art X, §4
16l A1.a8KA CONST art IX, §8, ALA coNsT amend XXVI:
ARIZ conNsT art IX, §5, caL conNsr art XVI, §1, coLo
consT art XI, §3, pEL coNst art VIII, §3, FLA CONST
art IX, §6, aa consr art VII, §3 (§§2 5601-02), 1DAHO
coxsT art VIII, §1, 1L conNst art IV, §18, IND CONRT
art X, §5; 1owa coNsT art VII, §4, RAN coxst art XI,
§8, KY consT §49, LA conNsT art IV, §2, MAINE CoNST
art. IX, §14, MD coxst art III, §34, MasS cONST
[§198) art LXII, MicH conxst art X, §10, MINN CONST
art IX, 87, MoNT consT art XIII, §2, NEB coNsT art
XIII, §1, Nev coNsT art 1X, §3, NJ coNsT art VIII, §2,
N MiX coNsT art IX, §7, ¥ consT art VII, §11, N¢
coNsT art V, §4, N D const art XII, §182, oHlo CONST
art VIII, §2, oxrLa coNstT art X, §24, oRE consT art XI,
§7, PA consT art IX, §4, R1 coNsT art XXXI, §1,
8D const art XIHI, §2, TEX coxst art III, §49, uTAH
coxst art XIV, 82, va coxstT art XIII, §184, wasH
coNsT art VIII, §2, w vA consT art X, §4, wis coast
art VIII, §7

102 For example ILL
art VII, §2, Ky const §49, N MEX const art IX, §7,
WASH coNst art VIII, §1

163 For example N1y const art VII, §11, N ¢ coxsT

consr art IV, §18, 1owa conaT

art V, §4
16{ For example wasn const art VIII §1
W5 aicn consT art X, §10
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authonization for highway purposes pro-
vided the total amount of bonds, payable
from taxes levied on property, outstanding
at any one time shall not exceed $2 ml-
lion 1%¢ In Oregon the legislative assembly
may exceed 1ts $50,000 special indebted-
ness ceiing to build and maintain public
roads provided such habihity does not ex-
ceed four percent of the assessed valuation
of all property of the State *** In Pennsyl-
vania the State may exceed its special n-
debtedness provision to 1ssue bonds imn the
amount of (a) $100 million to 1mprove and
rebuild highways,® (b) $10 million to ac-
qure toll bridges,*® (c¢) $50 milhon for
highways along with other purposes *™

In Arkansas, on the other hand, for the
purpose of assuming and refunding road
improvement district bonds an exception to
the normal voters consent was granted *™

Twenty-four constitutions expressly re-
quire or provide some method or means of
paymg off or retiring State indebtedness
For this purpose Alabama ™* pledges its
State income tax, and Indiana provides ™
that all revenue derived from the sale of
any public works and from the net annual
mcome thercof, and any remaining surplus
derived from taxation for general State
purposes be annually appled, under the
direction of the general assembly, to the
payment of the prineipal of the public debt.
Other jurisdictions require that a tax be
levied,'™* that ways and means exclusive
of loans be provided,”® or that a tax or
other source of revenue be provided or
provision made therefor™ Virginia re-
quires that a sinking fund be created and
maintained **

Sixteen junisdictions specify a time limi-

18 x MEx consT art 1X, §16, Sce State v Romero, 53
NM 402, 209 P2d 179 (1949), State v Graham, 32 NM
485, 259 Pac 623 (1927)

167 org coNsT art XI, §7

108 py consT art IX, §4

04, §16

1790 Jd |, §21

17U ARK  CONST amend 20

172 psLA  coNsT amend XXVI

173 1np consT art X, §2

14 zr1z  conNsT art 1X, §3, coLo const art XI, §4,
ar consT art VII, §3, (§2-5609), towa const art YII,
§5, BEAN coxst art XI, §6, KY coNsT §50, MD CONST
art III, §34 (exceptions are stipulated), MICH CONST
art X, §2, Mo coxst art III, §37, Nev consT art IX,
§3. N MEX consT art IV, §29, oHio coxst art XII, §11,
0KLA coNsT art X, §4, oRE consT art 1X, §2, 8 c CONST
art X, §11, s b consr art XI, §1, art XIII, §2

176 car, coxsT art XVI, §1, 1pano const art VIII, §1,
NJ consT art VIII, §2, wasu coxst art VIII, §3

176 3L, consT art IV, §18, N p consT art XII, §182

17T yo coNsT art XIIT, §187

tation for the payment of the indebtedness
This period ranges from 10 to 75 years?™®
In New York no debt may be contracted
for a period longer than the probable hfe
of the work or purpose for which the debt
1s contracted, and must be paid mn equal
annual installments the first of which shall
be payable not more than 40 years from the
time contracted !

Prownwsions Applywng to County Govern-
ments

County forms of government exist pur-
suant to constitutional or legislative man-
date They possess only the powers con-
ferred by such authorizations Constitu-
tional indebtedness provisions then, as are
found 1n 33 jurisdictions, enable the coun-
ties to become indebted, set a hmit on such
indebtedness and establish procedures for *
the contracting and discharge thereof (Ta-
bles 11 and 12)

In 27 junisdictions county indebtedness
normally 1s authorized by voter approval
of a referendum (Table 11) In five of
these jurisdictions this procedure consti-
tutes the only procedure for a county to
mecur 1indebtedness Such a referendum must
recerve a majority vote in 16 jurisdictions;
a two-thirds vote 1n six jurisdictions; and
a three-fifths vote in three jurisdictions In
Tennessee, a three-fourths vote 1s required
while the Pennsylvama Constitution pro-
vides that the procedure be established by
law.

In 20 jurisdictions a maximum amount
of indebtedness which may be so contracted
1s stipulated This maximum may only
be authorized for specified purposes in 11
States Highway purposes appear to be
within the scope of the provisions in Ken-
tucky, Nebraska, New Mexico, North Da-
kota, Oregon, South Carolina, Texas and
Washington

Eleven jurisdictions establish a maxi-
mum maturity period for discharging such
indebtedness. The periods range from 5 to
50 years In 13 States a tax must be levied
to pay off the indebtedness and mn six

8 Ariz, 25 years, Cal, 75 years, Idaho, 20 years, Iowa,
20 years, Ky, 80 years, Me , 25 years, Md, 15 years, Mo,
25 years, NJ, 85 years, N M, 50 vears, Nev, 20 years,
N D, 80 years, Okla, 25 vears, SD, 10 years, Utah, 20
years, and Wash, 20 years

mxy coxst art VII, §12
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PLATE E

US 22 in Shartlesville, Pennsylvania. Pursuant to constitutional provision, the general assembly may
authorize the State to issue bonds, to the amount of $100 million, to improve and rebuild highways.

Table 11. Constitutional Restrictions on County Borrowing Under a Popular Referendum

|
“ ! | Sinking Fund ’ Maturity
State | Citation Maximum Tax Levy | Required or Period
‘ ‘ Required Permitted Specified
|
‘ ‘ T |
Ala. Art. XTI, §222 ‘ X ‘
Aris. Art, VIL, §13, art. IX, §8 ) X
Calif. Art. XI, §18 X X X
Colo. Art. X1, §6 X X
Fla. Art. IX, §6
Ga. Art. VII, §7 (§§2-6001, 2-6002, X X X
2-6003) ’

Idaho | Art. VIII, §3 X X X
Ky. §§157, 157a, 159 ' X X X X
La. Art. XIV, §§14(a), (b1), (e), (h) | X X X
Mo. Art. VI, §§26a, b, ¢, f X X X
Mont. Art. X111, §5 X
Neb. Art. XIII, §2 X
N.M. | Art. IV, §29; art. IX, §§10, 13 X X X
N. C. Art. VII, §7
N. D. Art. XTI, §§183, 184 X X
Okla. Art. X, §§16, 26 X X X
Ore. Art. XTI, §10 X
Pa. Art. IX, §§8, 10 X X
S. C. Art. X, §85, 6 X
S. D. Art. XIII, §§4, 5 % X
Tenn. Art. I1, §29
Tex. Art. II1, §52 X X X
Utah Art. XIV, §§3, 4 X
Va. Art. VII, §115a
Wash. Art. VIII, §6 (amend. 27) X
W. Va. Art. X, §8 X X X
Wyo. Art. XVI, §§3, 4 X

Total 20 | 13 6 ’ 11
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Table 12 County Indebtedness Authorized by
Constitutional Provision Without Voter Approial

For
Particular
Purposes

Within
Specified
Maximums

State

Ala, art XII, §224
Anz,art IX, §8
Calif,, art XI, §18
Colo , art XI, §6

Fla, art IX, §6

Ga., art VII, §7(§2-6001)
Idaho, art VIII, §3
M, art IX, §12

Ind, art. XIII, §1
Iowa, art XI, §3

Ky., §157

La, art XIV, §14e
Mich , art VIII, §12
Mo, art VI, §§26a, 28
Mont , art XIII, §5
N.Y,art VIII, §§2, 4
N.C, art. V, §4

N D., art XII, §183
Okla , art. X, §26
Ore., art XI, §10

Pa, art. IX, §8

S.C, art X, §§5,6

S. D, art. XIII, §4
Utah, art. XIV, §3
Wash , art VIII, §6

W Va.,art. X, §8
Wis , art XI, §3

Wyo., art. XVI, §§3, 4

X XXXX XX

XX XX X X

XX
XX XXX XXXXXXXXX XXXXXX XXX

|4
w

Total 16

jurisdictions a sinking fund is either spe-
cifically permitted or required

Nine of the 27 States which normally re-
quire that county indebtedness be approved
by a referendum also provide exceptions.*s°
In eight of these States!' the exception
allows the stipulated maximum amount of
indebtedness to be exceeded for the pay-
ment of prior debts, refunding or to provide
for situations in particular counties In
Idaho, however, the provision does not stip-
ulate a maximum amount of indebtedness
which may be mcurred It requires assent
for indebtedness by two-thirds of the quali-
fied electors voting and provision for the
collection of an annual tax sufficient to pay
the mterest as 1t falls due and which will

W 10 Ala, Anz, 1daho, Ore, Pa, SC, Wash, W Va, and
vo
181 Alg, Ariz, Ore, Pa, SC, Wash, W Va, and Wyo

constitute a sinking fund for the payment
of the principal within 20 years The ex-
ception 1s to this second condition, 1.e, the
tax requirement, and authorizes water and
sewerage treatment plants and systems and
off-street parking facilities to be financed
by revenue bonds which are to be paid
solely from rates and charges for the use
of the facihities

In additton to the county indebtedness
which requires voter approval, provisions
1n 28 jurisdictions authorize the contracting
of indebtedness without the approval of the
voters In seven of these jurisdictions 8
the provisions reflect the total amount of
indebtedness under the constitution which
the county is authorized to contract In
the other 21 States, however, they represent
a special procedure (Table 12)

The provisions are of two types One
authorizes indebtedness for particular pur-
posecs; the other establishes specific maxi-
mums Provisions of the first type are
found in five States** and of the second
type in 12 States.®* Eleven States have
provisions of both types 8

Particular purposes for which county in-
debtedness may be incurred without voter
approval include indebtedness for the pay-
ment of existing obligations, casual deficits
and expenses incurred because of insur-
rection, public calamity or defense High-
way purposes are mcluded i Georgia and
Louisiana.'®® In Colorado “making or re-
pairing public roads and bridges” is one
of the enumerated purposes for which in-
debtedness may be contracted A ceiling
based on the assessed valuation of taxable
property determines the limit.**

In Califorma, Idaho, Kentucky, Mis-
souri and Oklahoma, county indebtedness
without voter approval is limited to the
income and revenue provided for that year.
Missouri also allows the indebtedness to
cqual, in addition to the above, any unen-
cumbered balance from the previous year
In Utah and Wyoming such indebtedness

1827]], Ind, Towa, Mich, NY, SD, and Wis

183 Ala, Fla, La, 8C, and W Va

184 Cal , Ill, Towa, Ky, Mich, Mont, NY, ND, Okla,
Utah, Wash, and Wyo

185 Ariz, Colo, Ga, Idaho, Ind, Mo, NC, Ore, Pa,
SD, and Wis

18 ga const art VII, §7 (§2-6001), 1A constT art XIV,
§§14(b 1), 14(e)

187 cor.o const art XI, §6



may not exceed taxes for the current year.
In Oregon! a fixed sum of $5,000 1s permis-
sible as 15 $10,000 for a single purpose in
Montana | In North Carolina indebtedness
up to two-thirds of the amount by which
the outstanding indebtedness of the county
shall havé been reduced during the next
preceding fiscal year 1s allowable

Twelve |jurisdictions 1% control this in-
debtedness by a determination of a per-
centage of the valuation of taxable prop-
erty, the assessed valuation of such prop-
erty or a§ 1n New York the average full
valuation of taxable real estate This per-
centage varies from 14 to 10

In Geo'rgla, Ilhmois, Kentucky, Ohio,
North Da.‘kota., Pennsylvania, South Da-
kota and [Wisconsin a tax must be levied
before or at the time of incurring the in-
debtednesq to pay the interest and principal
when due | In New York the governmental
umt incurring the indebtedness 1s required
annually to provide, by appropriation, for
payment of interest and for amortization
of the prineipal of such debt In Illinois
and Wisconsin the indebtedness must be
paid off within 20 years (in certain 1n-
stances 50|years 1s allowable 1n Wisconsin)
In New York 40 years 1s the maximum
time with [an actual time to be determined
by law dependent upon the probable use-
fulness of [the purpose for which such in-
debtedness 1s contracted. In Georgla, the
time limit| 1s 30 yecars and in Kentucky
40 years.

Provisions| Applymg to Municipal Govern-
ments

The congtitutions in 41 jurisdictions con-
tain indebtedness provisions which apply
to cities, tgwns, townships, villages, munici-
palities, school districts, road districts, tax-
ing districts and other political subdivisions
(Table 13).

Kansas,| Michigan, Mississippl, Nevada,
Ohio, Oregon and West Virgima provisions
require the enabling legislation for the gov-

188 Ayiz, Gai I, Ind, Towa, Mwch, NY,ND,Pa,SD,
Wash, and Wis In addition, Colorado allows for $1 50 on
each $1000 of] assessed valuation n counties in which as-
sessed valuatioh of taxable property exceeds $5 mallhion and
$3 00 on each {$10,000 m counties having an amount under
$5 nmllion
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ernmental units to provide for (restrict)
the contracting of indebtedness.'s?

Provisions in 24 States allow a specified
amount of indebtedness without voter ap-
proval The limiting factor of such indebt-
edness is income and revenue or anticipated
taxes for the year n eight States; 1% the
value or assessed value of taxable property
in 14 States;** and, the amount indebt-
edness was reduced in the preceding year
in one State.'”? For temporary loans, the
meeting of casual deficiencies, defense or
the discharge of prior obligations, the maxi-
mums may sometimes be exceeded

Provisions 1n 29 jurisdictions allow mu-
nicipal indebtedness upon approval by the
voters Such a referendum must receive a’
majority vote in 15 jurisdictions;'®® a two-
thirds vote n seven jurisdictions;®* a
three-fifths vote i three jurisdictions; '**
and a three-fourths vote in one jurisdic-
tion ¢ In Pennsylvama the procedure is
to be established by law

In 17 of these States the maximum
amount of indebtedness that may be so
authorized is specified All maximums are
in terms of value or assessed value of the
taxable property withmn the jurisdiction

In 13 States exceptions to the voter ap-
proval procedure are specified.’®” Such ex-
ceptions specifically applicable to highway
matters are found in Alabama, for the
improvement of streets,'®® 1n Idaho, for off-
street parking facilities '*°

Other provisions requiring tax levies,
sinking funds, antidiversion of funds** and
the matunty period for the bonds are also
found. In addition, the provisions in Ar-
kansas and Louisiana limit the maximum
interest payable per annum for such in-
debtedness to 6 percent.

18 gax consT art XII, §5, sucH const art VI, §20,
MISS coNBT art IV, §80, NEV consT art VIII, §8, oHio
consT art XVIHI, §13, art XIII, §6, art XII, §4, onre
consT art XI, §5, wva corsT art VI, §39a

0 Cal , Idaho, Ky, Mo, Okla, SC, Utah, and Wro

01 Ariz, Ga, II, Ind, lowa, Me, Mont, NY, ND,
Pa, SD, Va, Wash, and Wis

102 N C

108 Alaska, Ala, Ariz, Ark, Colo, Fla, Ga, La, Md,
NMex, NC, ND, SC, Utah, and Va

1M Cal , Idaho, Ky, Mo, Neb, N D, and Tex

195 Okla , Wash, and W Va

108 Tenn

197 Alagka, Ala, Anz, Colo, Fla, ldaho, Kv, ND, Pa,
SC. Tex, WVa, and Wvo

W8 oA coxst art XII, §225

W pango coastT art VIIL, §3

" See Table 18
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STATE CONSTITUTIONAL PROVISIONS

Table 13 Municipal Indebtedness Authorized by Constitutional Provision

3 i 2
: | i |3 f: 3 | L8
§ _ g -« B 3 - a E
- & 5 = g 3 —g @
State Citation g 2 = E 2 Ay -S_ 3 o8
5|z | | & (R |, |8 | %
g & 5 5= A Q uo
&
i< | & g = =E | »& | & O%
B < E-u E [ ‘E = g _g_g
€5 = £3 e 5% g =g
AES 2 32 % =8 ) 3 1S
& > = & @ = = 7
Ala Art XII, §§222, 225 X X
Alaska Art IX, §9 X
Anz Art VII, §13, art IX, x X X
§8
Ark Art XVI, §1 X X X
Cahf Art XI, §18 X X X X X
Colo Art XI, §8 X X X
Fla Art IX, §6 X
Ga Art VII, §7 (§§2-6001 X X X X
to 2-6003)
Idaho Art VIII, §3 X X X X X
1 Art IX, §12 X X X
Ind Art XIII, §1 X X
Towa Art XI, §3 X
Kan Art XII, §5 X
Ky §8157, 158, 159 X X X X X X
La Art XIV, §§14 (a), X X X X X
®), (), B, 0)
Me Art IX, §15 X
Md Art XI, §7! X X X
Mich Art VIII, §20 X
Miss Art. IV, §80 X
Mo Art. VI, §§26a, b, c, X X X X X
d, f
Mont Art XIII, §§3, 6 X
Neb Art XIII, §2 %
Nev Art VIII, §8 X
N M Art IX, §§9, 12,13 X X X
NY Art VIII, §§2, 4 X X
NC Art II, §14; art V, X X
§4; art VII, §7
ND Art XII, §§183, 184 X X X X
Ohio Art XIII, §6, art XII, X X
§11, art XVIII, §13
Okla Art X, §26 X X X X
Ore Art XI, §5 X
Pa Art IX, §§8, 10, 15 X X X X
s C Art VIII, §§5, 6, 7 X X X X
S D Art XIII, §§4, 5 X X
Tenn Art 1T, §29 X
Tex Art III, §52; art XI, X X X X
§5
Utah Art X1V, §§3, 4, 5 X X X
Va Art VIII, §127 X X
Wash Art VIII, §6 (amend X X X
27)
W Va Art VI, §39a; art X, X X X
§8
Wis Art XI, §3 X X X
Wyo Art XVI, §84,5 X X X
Total 24 29 17 18 7 15 7

1 Applies to Oity of Baltimore only
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PLATE F

US 40 between Salt Lake City and Gorgoza, Utah. The Utah constitution provides that municipal
indebtedness to a stipulated maximum may l;:i authorized upon approval by the voters for highway or
other purposes.

Provision for Highway Bond Issues

The Kansas constitution expressly pro-
hibits the issuance of bonds for the State
highway system.?* The constitutions in
15 other States however, authorize bonds
for highway purposes, although some of the
provisions are now obsolete either because
the authorized funds have been spent or the
provision has been superseded. Typical
provisions specify who is authorized to be-
come indebted, the purpose, the term, the
amount of interest to be paid and the funds
from which the indebtedness will be dis-
charged (Table 14).

Under the terms of the enabling consti-
tutional provisions the highway department
or some other State department may incur
the indebtedness in 12 jurisdictions, coun-
ties in 4 jurisdictions and cities in 2 juris-
dictions. In some instances prior approval
by the voters*? or some other govern-
mental entity *°* is required.

201 KAN. coNsT, art. XI, §9.

202 For example, LA. CoNST. art. VI §§22(e), 23; OHIO
CcONST. art. VIII, §2c.

203 For example, ALA. CONST. amend. XVIII; ARK. CONST.
art. XVI, §1; 1DAHO consT. art. VIII, §3.

ANTIDIVERSION OF FUNDS
Antidiversion of Highway User Funds

Twenty-six States have constitutional
provisions dedicating funds to highway
purposes *** (Tables 15, 16 and 17). Such
provisions are termed frequently “Anti-
diversion” or “Good-Roads Amendments.”

These provisions follow the proposition
that various funds are raised as an inci-
dence of motor vehicle transportation and
should therefore be used by the government
for highway purposes. A factor to be con-
sidered in connection with antidiversion
provisions and one which gives a reason
for their existence is contained in the 1934
Hayden-Cartwright Act, which reads in
part:

Since it is unfair and unjust to tax motor-
vehicle transportation unless the proceeds of
such taxation are applied to the construc-

204 In addition, the following State constitutional provisions
require tax laws to state an object or purpose, to which
the revenue derived is dedicated. These theoretically could
serve the same purpose as an antidiversion provision. Ariz.,
art. IX, §3; Ark., art. XVI, §1; Colo., art. XI, §4; Iowa,
art. VII, §7; Ga., art. VII, §3 (§2-5609, §2-6101) ; Kan..
art. XI, §5; Ky., §180; Md., art. III, §34; N.Y., art. III,
§22; N.C., art. V, §7; N.D., art. XI, §175; Ohio, art. XII,
§5; Okla., art. X, §19; Ore., art. IX, §3; S.C., art. X, §3;
S.D.,, art. XI, §9; art. X, §2; Wash. art. VII, §5 and Wyo.,
art. XV, §13.



Table 14 Constitutional Provisions for Highway Bond Issues

Date Annual
State Citation Ratified Amount Who Is Authorized Purpose Interest(%) Term Payment From
Ala. Amend XI, (art XX) 1922 $25 million Highway commission or depart- | For the construction, improvement, re- 6 by law Special annual hicense or privilege
ment pair & maintenance of public roads, tax on all veheles
lghways and bridges.
Amend XVIII 1924 614% ol assessed value of | Mohile County For the construction or improvement Annual property tax
property in Mobile County of concrete or better than concrete
surfaced public roads and public
bndges and to connect Mobile &
Baldwin Counties.
Amend XXI, (art XXa)| 1927 $25 milhon Highway commtssion or depart- | For the construction, improvement 6 by law Excise tax of 2¢ per gallon upon
ment repair and maintenance of pubhe gasoline or substitute, or an
roads, highways and bridges. adequate hicense or excise tax
on any other motive power
used to propel vehicles
Amend XLII 1940 $900,000 To retire prior to maturity the bonds 3 by law (15 | Gasoline excise tax subject to
of the Alabama Bndge Commussion yrs max- prior pledge by Art XXa.
outstanding on July 1, 1939 mum)
Amend LXXXVII 1951 $25 mullion For supplying the State’s share of the Gasoline excise tax subject to
cost of acquiring, constructing, and prior pledges
improving public roads, highways
and bridges 1o conjunction with the
Umited States
Ark Art XVI, §1 1926 Sums approved by voters Cities of first and second class Purchasing rights-of-way and street 6 35 yra. Direct special tax on real and
cleaning apparsatus, constructing, personal property
widening or straightening streets,
alleys, boulevards, viaducts and
bridges
Cahf Art XVI, §2 1919 $40 mallion State treasurer To be used by the State department of 4% 1965
g for the t con-
struction and improvement of State
highways
Art XVI, §3 1920 State highway finance board Superseded art XVI, §2 The highway [}
finance board was established and
nterest changed but no new -
debtedness authorized
Colo Art XI, §3 1920, $11 million State highway commission For the construction and improvement 5 10 yrs.
1922 of pubhc highways

8%

SNOISIAOHd TVNOILNLILSNOD JALVLS



Fla.

Idaho

Mich

Minn

N Mex

Art IX, §16

Art VIII, §3

Art. IV, §2

Art IV, §12(a)

Art VI, §22(d)

Art VI, §22(e)

Art VI, §23

Art X, §10

Art XVI, §12

Art IX §16

Art VII, §14

Art VII, §14

1942

1950

1952

1940

1928

1930

1956

1919

1956

1921

1942

1942

Amount necessary

Portion of Royalty Road
Fund

$7 million (other purposes
not concerned with high-
ways also included)

Proportion of highway uscr
taxes.

$68 million!

$60 milhion

$50 mulhon

$150 million

$2 milhon

$300 rillion

$60 milhon

State board of administration

Any city or village

Parish governing authonity

Board of iquidation of the
state debt

Board of hqudation

La highway comm with con-
sent of state advisory board

Board of highways with con-
sent of state advisory board

State

Legislature

Legislature

Lemslature

Leguslature

To retire bonds 1ssued prior to July
1, 1931, by the counties or special
road or bridge districts, to estab-
hsh a sinking fund to meet future
requirements and for use on roads
and bridges.

To pay cost of owning, purchasing,
constructing, extending & equipping
off-street parking facilities.

To construct black top, conerete or
other hard-surfaced roads, highways,
bridges and tunnels or to purchase,

perate and bamabil
ferres.

To reimburse the general highway
fund the sum transferred from it
to the public school fund in 1940

For payment of highway commission
defieit, incurred prior to 1928 and
to construct paved State highways
and bndges.

For the construction of paved State
highways and bridges.

For the construetion, maintenance,
unprovement and extension of State
highways with necessary bridges,
overpasses, underpasses and tunnels

For the improvement of highways

For the establishment, location, con-
struction, reconstruction, improve-
ment, and maintenance of the trunk
highway system

For construction and improvement
of State highways and to secure
Federal-Aid

For the ehmination under State super-
vision of railroad crossings at grade
and for incidental improvements
connected therewith

For the construction and reconstruc-
tion of State highways and park-
ways

50 yrs

20 yrs

20 yrs

20 yrs

25 yrs

25 yrs

by law

20 yrs

40 yrs.

40 yrs

Two cents per gallon gasoline
tax,

User revenues

Royalty Road Fund

The 1 47 mill tax for the state
bond and interest tax fund

One cent per gallon gasoline tax

Four cents per gallon gasoline
tax
Long range highway fund

JONVNIA

Trunk highway fund If inade-
quate, property taxes or direct
appropriation

Vehiele license and other fees.

6%



Table 14 Constitutional Provisions for Highway Bond Issues (Continued)

Date Annual
State Citation Ratified Amount Who Is Authorized Purpose Interest(%) Term Payment From
NY Art X, §6 1951 $500 mitlion Legislature For payment of bonds of publc cor- 40 yrs
poration created to construct thru-
ways
Ohio Art VIII, §2¢ 1953 $500 million State For acquisition of rights-of-way and 1972 Fees, excise or heense taxes
for construction and reconstruction levied by the State relating
of highways on the State highway to registration operation or
system use of vehicles on public
highways, or to fuels used to
propel such vehicles
Pa Art IX, §4 1923 $100 million State To improve and rebuld the highways
of the commonwealth
Art. IX, §16 1933 $10 million State To acquire toll bridges Tolls.
Art 1X, §21 1945 $50 mulhon State For the construction of highways
among other purposes.
Tex Art 111, §52 1904 One-fourth assessed value of | Any county, political subdivi- For the construction, maintenance and Taxes as the legislature may
real property sion of a county, any num- operation of macadamized, graveled authorize
ber of adjoming counties, or paved roads and turnpikes, or in
any political subdivision of aid thereof
the State, or any defined dis-
trict which may or may not
include towns, villages, or
municipal corporations
W Va Good Roads Amend- 1920 $50 mullion State To build, construct, mamntan or to 30 yrs Annual State tax to be pro-
ment of 1920 assist 1n building, constructing and vided for by law
maintaining a system of State
roads and highways
Good Roads Amend- 1928 $35 milhon State To build, construct, maintan or to 30 yrs Annual State tax to be pro-
ment of 1928 assist 10 building, constructing and vided for by law
maintaimng a system of State roads
and highways
Fifty Mallion Dollar 1948 $50 mmllion State To build and construct or for assisting 30 yrs Annual State tax to be pro-

Bond Issue for Roads
Amendment

in building and construction of a
system of State secondary roads
and highways

vided for by law

1 By cight other enabling provisions Tomsiana Constitution, art VI, §22 authorizes an additional $94 million worth of bonds for lnghway purposes

HLVLS

SNOISIAOUd TVNOILALILSNOD
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Table 15 Highway User Funds Dedicated

o9 |8 Motor Fuel 3
E; f§4 Tax E
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Ala Amend XCIIT X | X X | Vehicle use tax; pump tax
Anz Art IX, §14 X | X X | License tax
Cahf Art XXVI X | X | X X | Lacense fees
Colo Art X, §18 X X
Fla Art IX, §16 X
Ga Art VII, §9 (§2-6204(b)) X X
Idaho Art. VII, §17 X X X
Towa Art VII, §8 X X
Ky. §230 X | % X
La Art. IV, §2¢; art VI, §§22, X X X | X
23; art VI-A
Me Art IX, §19 X | X X | Excise tax on motor vehicles
Mass [§218] art LXXVIII X | X X | Excise tax on registration
Mich Art X, §22 X X | Fees, taxes from auto theft, op-
erators’, chauffeurs’ hicense laws
Minn Art XVI, §§9, 10 XX |IX|X X
Mo Art IV, §30 X[ X|IX]|X X | Motor vehicle sales tax
Mont Art XII, §16 X | X X | Charges paid to Board of R R
Comm
Nev Art IX, §5 X X
N H. Pt 2, art 6-a X | X X X
ND Art LVI X X
Ohio Art XII, §5a X | X X
Ore Art IX, §3 X | X X | X X
Pa Art IX, §18 X | X X
S D Art XI, §8 X | X X
Tex Art VIII, §7a X X | Gross production & ad valorem
taxes on motor fuel
Wash Art II, §40 X X X X | Operator hicense, vehicle use and
certificate of ownership fees
W Va Art VI, §52 X X
Wyo Art XV, §16 X | X X
Total 20117 3{ 9! 5| 91|19 10
tion, improvement, or mamtenance of high- under such regulations as the Secretary of
ways, after June 30, 1935, Federal aid for Agriculture shall promulgate from time to
highway construction shall be extended only time 205
to those States that usec at least the amounts
now provided by law for such purposes Hwghway User Funds Dedicated —A
n each State fiom State motor vehicle regis- basic premise for an antidiversion provision
tration fees, licenses, gasoline tuxes and other 1s that certamn funds are obtamed from
special taxes on motor-vehicle owners and .
operators of all kinds for the construction, highway user and fucl taxes as an incidence
improvement and muaintenance of highways of motor vehicle transportation and should
and admimstrative expenses 1n connection
therewith, including the retirement of bonds 2693 USC 126(a), (b) See The Final Report of the
for the payment of which such revenues have Commission on Intergovernmental Relations, B4th Congress,

1st Session, House Document 198, page 220 (1955) which
been pledged, and for no other purposcs, recommends the repeal of these provisions
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Table 16 Permissible Expenditures of Highway User Funds

TR 5
3 ° °
s | g | & |8 |8 |3 |2
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Ala Amend XCIII X X X X
Anz Art IX, §14 X X X X X
Cahf Art XXVI X X X X* X X
Colo Art X, §18 X3 X X
Fla Art IX, §16 X X
Ga* Art VII, (§2-6204(b)) X X
Idaho Art VII, §17 X X X X
Iowa Art VII, §8 X3 X X X
Ky §230 X X X X X
La. Art VI, §22 X X X
Me Art IX, §19 X X X X
Mass [§218] art LXXVIII X X X X
Mich | Art X, §22 X X X
Minn Art XVI, §§2-12 X X
Mo Art 1V, §30 X X X X X X
Mont | Art XII, §1b X X X X
Nev. Art IX, §5 X X
N H Pt 2, art. 6-a X X X X
N.D Art LVI X X X
Ohio Art XII, §5-a X X X X X X
Ore. Art. IX, §3 X X X X X
Pa Art IX, §18 X X X X X X
SD | Art XI, §8 X3 X X
Tex Art VIII, §7-a X X X X X X
Wash Art. I1, §40, amend 18 X X X X X X
W. Va Art. VI, §52 X X X
Wyo Art XV, §16 X X X X
Total 10 25 24 4 23 8 13 6

1 Includes 21r navigation facilities, indigent funds, and highway publications

2 Provision reads *
8 Provides for the ‘‘supervision’’ of State highways

for the payment for property, including but not restricted to rights of way

¢ Constitution provides that dedicated highway funds shall be used ‘‘to defray the cost of all activities incident to pro-
viding and maintaining an adequate system of public roads and bridges

be used for highway purposes Accordingly,
antidiversion provisions designate specific
funds to highway use. Table 15 shows a
breakdown by State of the funds involved
As shown, all of the listed States dedicate
certain highway fuel and user tax receipts.
The majonty of the provisions dedicate
specific funds, such as those derived from
license and registration fees, to highway
uses Georgia, Lowsiana, Minnesota and
Missour1 have somewhat different provi-
sions but their effect 1s sumlar The Georgia
provision requires that the general assem-

bly make the aggregate of the fixed appro-
priation for highway purposes in each gen-
eral appropriation act an amount not less
than the total motor fuels and motor ve-
hicle license taxes received by the State
treasury for the immediately preceding fis-
cal year, less the amounts of refunds, re-
bates and collection costs authorized by
law ¢ The Louisiana constitution creates
a special fund, known as the Long Range
Highway Fund, with revenues to be derived

20 G4 consT art VI, §9 (§2-6204(b))
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Table 17 Antidiversion of Funds

53

State Dedicated Highway Funds Rased by Other Dedicated
User Taxes Incurring Debt Taxes

Ala Amend. XCIII
Ariz Art. IX, §14 Art IX, §5 Art. IX, §3
Ark Art. XVI, §11
Cahf Art XXVI Art XVI, §1 Art XVI, §1
Colo Art X, §18 Art XI, §4 Art. XTI, §§4, 8
Del Art. VIII, §32
Ga Art VII, §9 (§2-6204(b)) Art VII, §3 (§2-5603) Art. VII, §3 (§2-5609)
Idsho | Art VII, §17 Art VIII, §1 Art. VIII, §1
1 Art. 1V, §18 Art. IV, §18
Towa | Art VII, §8 Art VII, §§2, 4, 5 Art. VII, §5
Kan Art XI, §8 Art. XTI, §§5 6
Ky §230 §§49, 178 §180
La Art 1V, §2¢, art 1V, §§22, 23,

art VI-A
Me Art IX, §19
Md Art 111, §34
Mass [§218] art LXXVIII [§195] art LXII
Mich Art X, §22 Art X, §10
Minn Art XVI, §§9 5, 10.5 Art IX, §8 Art IX, §5
Mo Art. IV, §30 Art. VI, §29
Mont Art XII, §1(b) Art VIII, §3
Nev. Art IX, §5 Art IX, §3
N.H Pt 2, art 6-a
NJ Art. VIIIL, §2, par. 3 Art, VIII, §2, par 3
NM Art. IX, §9 Art. IX, §12
NY Art VII, §12
N C Art V, §7
N.D Art LVI Art XII, §182
Ohio Art. XII, §5a Art. VIII, §§1, 2 Art. XII, §5
Okla Art. X, §§16, 24 Art. X, §19
Ore Art IX, §3 Art IX, §3
Pa. Art. IX, §18 Art. IX, §5
SD Art. XI, §8 Art. XI, §9
Tex Art, VIII, §7-a
Utah Art. XIV, §§1,2,5
Wash Art II, §40 (amend 18) Art VIII, §§1, 2,3 Art. VIII, §3
W Va | Art VI, §52
Wis, Art VIII, §7 Art VIII, §6
Wyo Art XV, §16
Total 26 24 23

1 Colorado—When the debt is paid or discharged, tax shall cease and the balance to the credit of the fund shall be placed
to the credit of the general fund of the State (art XI, §4)
2 Delaware—Money remaming after accomplishment of purpose may be disposed according to law (art VII, §3)

from specifically enumerated tax sources *°7
In addition, ten percent of the royalties
received by the State from all mineral
leases granted by the State on State-owned
land or the title to which 1s 1n the public
for mineral development is dedicated to the
Royalty Road Fund for specific highway
purposes 2°¢  Missour1 recuires 2°° that all

27,4 CoNST art VI, §23
o8 Id , art 1V, §2
00 a0 consT art IV, §30

State revenue derived from highway users
be used for specified highway purposes.
Local governments in California may dedi-
cate revenues from off-street parking facili-
ties to pay for their cost **®* The Minnesota
constitution ' creates a highway user tax
distribution fund, a trunk highway -fund,
a county State-aid highway fund and a

20 (. consT art XI, §18}%
210 311NN CONST art ‘(\'l 55.; to 12
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municipal State-aid street fund It fur-
ther provides for the imposition of certain
taxes and the selling of bonds which are
to be paid into these respective funds dedi-
cated to highway uses. A Florida provision
requires that a portion of the levied gaso-
line tax be used for county highway, special
road or bridge district bonds or other high-
way purposes 12

Ten jurisdictions 2 list or except certain
funds which are not dedicated to highway
purposes (Table 15) Of these, five States,
Alabama, Arizona, California, Michigan
and Washington provide for the exemption
of certamn motor vehicle or operator license
taxes from those funds specifically dedi-
cated for highway purposes In addition,
California, Michigan and Missouri exempt
sales tax funds while both Maine and Mas-
sachusetts exempt excise taxes imposed on
vehicle registrations. Montana provides
that the fees and charges paid to the Board
of Railroad Commissioners by motor car-
riers pursuant to law are not dedicated for
highway purposes and Texas allocates one-
fourth of the net revenues from motor fuel
taxes to 1ts Available School Fund.

Ezxpenditure of Highway User Funds
Permatted —Generally, the antidiversion
amendments not only indicate the sources
of funds to be dedicated to highway uses
but also specify the purposes for which
these funds will be used (Table 16) The
provisions, for the most part, specify that
the admnistrative costs and expenses of
the enabling acts, together with the re-
funds, rebates and adjustments which they
allow, constitute legitimate expenditures of
the funds Highway functions upon which
the funds may be spent are listed, some
mn great detail, enumerating specific high-
ways activities Several provisions dedicate
the funds to highway purposes in general,
while others dedicate the funds to highway
purposes and enumerate various functions
which constitute such purposes, although
they are not intended 1n all cases to be ex-
haustive listings Montana *'* permits cx-

214 ppa coNsT art IX, §16

28 44 coNsT amend XCIII, ariz coNsT art IX, §14,
cal, constT art XXVI, §4, ME consT art IX, §19, >ass
const  [§218] art l“(\'HlI Mo constT art IV, §30,
MicH coNsT art X, §22, MONT CONBT art XIT, ﬁl(b)
TEX conNsT art VIII, §7-a, wasnH coxsT art 1II, §

214 MoAT COMST art XII, §1(b)

penditures to be “authorized by the State
legislature for dissemination of public in-
formation relating to the public highways,
roads, streets and bridges of the State of
Montana and the use thereof ” Oregon 2%
provides that the dedicated funds “may be
used for the acquisition, development, main-
tenance, care and use of parks, recreational,
scenie or other historic places and for the
publicizing of any of the foregoing uses and
things.”

Both Missouri ®** and Washington,*’
have provisions for the creation of a spe-
cial fund to be utilized for highway pur-
poses Missour1 declares that the purpose
of such a fund 1s for the construction and
maintenance of an adequate system of con-
nected State highways Specific fees and
taxes, less certain expenditures are dedi-
cated which “shall be credited to a special
fund and stand appropriated without legs-
lative action” for enumerated purposes and
no other. Such purposes include among
others: payment of the principal and in-
terest on any outstanding State road bonds,
completing, widening, improving and main-
taining the State system of highways; re-
imbursing counties and other State political
subdivisions for roads and bridges taken
over by the State as part of the State
system of highways; locating, relocating,
establishing, acquiring, constructing and
maintaining supplementary State highways
and bridges, tunnels, interstate highways,
State highways and bridges through State
parks, public areas and reservations, any
highway when necessary to comply with
any Federal law which 1s a condition to the
receipt, of Federal funds.

The Washington provision, on the other
hand, provides that specified revenues shall
be paid 1nto the State treasury and placed
mn a special fund to be used exclusively for
highway purposes Such highway purposes
are construed to include: the necessary
operating, engineering and legal expenses
for the admimstration of public highways,
county roads and city streets and for the
construction, reconstruction, maintenance
and repair of these facihties including ac-

28 org consT art IX, §3
210 0 consT art 1V, §30
217 w ABH, coN8T art 1I, §40
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PLATE G

US 85 in Wyoming., Wyoming is one of the 26 States having an antidiversion or ‘‘good roads”
amendment in their constitutions.

quisition of rights-of-way and policing by
the State of public highways; and the pay-
ment or refunding of any obligation of the
State or any of its political subdivisions.
The Minnesota constitution also sets up
highway funds to be used solely for speci-
fied purposes and authorizes the State to
levy special highway fuel and user taxes
which shall be paid into these respective
funds.?** The Louisiana Royalty Road
Fund is subject to withdrawal by the State
department of highways for exclusive use
of building and constructing black top, con-
crete or other hard-surfaced roads, high-
ways, bridges and tunnels and purchasing
and maintaining automobile ferries in the
parish from which the revenue is ob-
tained.?® In addition, article VI, section
23 of the constitution dedicates certain
revenues to the Long Range Highway Fund
to provide for the construction, mainte-
nance, improvement and extension of State
highways, bridges and tunnels, and for the
construction of roads and bridges on the
parish road system.

Only three States have provisions which
expressly allow the temporary use of dedi-
cated funds. California permits the tem-
porary loan to the State general fund on
condition that the money shall be repaid

218 MINN, coNsT. art. XVI, §§5 to 12.
219 . consT. art. IV, §2.

to the funds from which they were bor-
rowed.?** However, it provides that high-
way user funds may be transferred to the

‘State general fund for the support of the

public schools and the State university but
be returned only from any excess required
to operate the school facilities.?** Georgia
provides that in the event of invasion of
the State by land, sea or air, its highway
user funds be utilized upon the executive
order of the governor for defense pur-
poses.”*>  Loans from the highway user
funds are permitted in Pennsylvania for a
period not exceeding eight months.22?
Several States also have constitutional
provisions which specify that highway user
funds may be distributed to local entities
or used for the construction and mainte-
nance of highways other than on the State
system. Such provisions are contained in
the constitutions of Arizona, California,
Georgia, Massachusetts, Minnesota, Penn-
sylvania, Texas, Washington and Wyo-
ming.?** Florida distributes funds from its
State Roads Distribution Fund to counties
based upon area, population and the coun-

220 cAL, consT. art. XXVI, §3.

221 Jd., art. XXVI, §4.

222 GA. const. art. VII, §9 (§2-6204(b)).

223 pa, coNnsT. art. IX, §18.

224 ARIZ. CONST. art. IX, §14; cAL. const. art. XXVI;
FLA. consT. art. IX, §16; GA. const. art. VII, §9 (§2-
6204 (b) ; MAsS. cONST. [§218] art. LXXVIII; MINN. CONST.
art. XVI, §§5 to 12; pA. const, art IX, §18; TEX. CONST.
art. VIII, §7-a; wasH. const. art. II, §40; wYo. CONST.
art. XV, §16.



56 STATE CONSTITUTIONAL PROVISIONS

ties’ participation n the cost of State road
construction Georgia provides for grants
to counties for aid 1in county road construc-
tion From its Highway User Tax Distri-
bution Fund, Minnesota allocates specified
percentages to both the county State-aid
highway and municipal State-aid street
funds Texas permits highway user funds
for the payment of the principal and 1n-
terest on county and road district bonds
On the other hand, Arizona, California,
Massachusetts, Pennsylvania, Washington
and Wyoming have more general provisions
which permit the use of highway user funds
for the construction and maintenance of
highways and streets in counties and mu-
nicipalities.

Cases have arisen under these various
antidiversion provisions which 1llustrate
their application. A widow whose husband’s
death was allegedly caused as a result of
the negligent mamtenance of a bridge and
approach by the Minnesota state highway
department brought a mandamus action.??
A 1929 law 22¢ directed the commussioner of
highways to pay a specified sum out of the
trunk highway fund to the widow. This
the commissioner refused to do The action
followed and the commissioner’s position
was upheld by the court In so ruling the
State supreme court relied upon the State’s
antidiversion amendment *** stating the
following

The people of the State desired better
highways They created a fund for the pur-
pose of locating, building, improving and
maintaining such highways To protect and
preserve that fund and make certain that 1t
should be used only for the purposes stated,
they placed in the article a specific himita-
tion that the fund should be used solely for
the purposes stated The language used 1s
clear and limits the power of the legislature,

as well as all other persons, 1n the use of the
fund 228

The court continued that though the legis-
lature was well within 1ts power in granting
compensation to the petitioner, it could not
grant such compensation out of a fund
clearly set aside by constitutional provision
solely for other specified purposes.

5 State v Babcock, 181 Minn 409, 232 N'W 718 (1930)

226 Mnn Laws 1929, Ch 394, §1

227 MINN  consT art XVI, §2

2% State v Babcock, 181 Minn 409, 232 N'W 718, 719
(1930)

Recent opinions by the supreme courts of
Maine 2** and New Hampshire ** involved
their respective antidiversion amendments
In both instances, legislation authonzmg
the State to pay publlc utility relocation
costs arising from the construction of the
Interstate Highway System was under con-
sideration. Although the wording of the
antidiversion amendments is similar, the
courts reached opposite conclusions con-
cerning the constitutionality of such legis-
lation. The New Hampshire constitution,
part II, article 6a reads as follows:

All revenue m excess of the necessary cost
of collection and administration accruing to
the State from shall be appropriated
and used exclusively for the construction, re-
construction and maintenance of public high-
ways within this State, including the super-
vision of traffic thereon and payment of the
interest and principal of obligations incurred
for said purposes, and no part of such reve-
nues shall, by transfer of funds or otherwise,
be diverted to any other purpose whatsover

Article IX, section 19 of the Maine const1-
tution reads:

All revenues derived from shall be ex-
pended solely for cost of administration,
statutory refunds and adjustments, payment
of debts and habihties incurred 1n construc-
tion and reconstruction of highways and
bridges, the cost of construction, reconstruc-
tion, maintenance and repair of public high-
ways and bridges under the direction and
supervision of a State department having
junisdiction over such highways and bndges
and expenses for State enforcement of traffic
laws and shall not be diverted for any pur-
poses .

Initially, both courts found that the legis-
latures could change the common law rule
and allow payments for utility relocation.
The New Hampshire court stated that util-
ity relocation was an integral part of high-
way improvement The legislature, there-
fore, 1f 1t chose to do so, could validly
declare that the utility relocation costs
were to be a part of the highway “reloca-
tion and reconstruction” costs and should
be paid out of highway funds.

The Maine court, however, was of the
opinion that the relocation of a utility
facility could not be deemed to be part of

-WOpmlon of the Justices, 152 Me 449, 132 A 2d 440
(1957
230 Qpinion of the Justices, 132 A 2d 613 (N H 195%)
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the “construction or reconstruction” of a
highway within the meaning of the anti-
diversion provision Therefore, it declared
that the expenditure of dedicated highway
revenues for such purposes would wviolate
the constitutional prohibition against the
expenditure for such purposes of funds de-
rived from other sources

For the most part, whether or not an
expenditure 15 permitted depends upon the
interpretation of the antidiversion provi-
sion The effect of listing authorized ex-
penditures might be considered to be all
inclusive when, 1in actuality, they may not
be mtended to he

Antuhwersion of Other Funds

In addition to the antidiversion of high-
way user funds, provisions in 23 constitu-
tions prohibit the diversion of funds raised
by contracting a debt for a specific pur-
pose to another purpose Seventeen of these
further prohibit the proceeds of taxes levied
for the purpose of discharging the debt
being diverted to some other purpose at
least until the debt, including the prineipal
and interest, has been discharged (Table
17)

PROHIBITED RELATIONSHIPS BETWEEN GOV-
ERNMENTAL ENTITIES AND NON-
GOVERNMENTAL ENTITIES

Many constitutional provisions prohibit
certain relationships between governmental
and non-governmental entities Such pro-
visions deal with “faith” and “eredit,” joint
ownership and the assumption of obhga-
tions

Credit and Faith of the Government

Forty-five jurisdictions have provisions
dealing with the faith and credit of the
government (Table 18) In general all of
the provisions with the exception of one
mn South Dakota,*"' prohibit the situation
from arising wherein a non-governmental
project can avail 1itself of and utilize the
faith and credit of the government

#Blgp const art XIII. §1  In South Dakota, for the
purpose of developing and mmproving its economic facihities,
the State may engage n works of internal improvement,
ma) own and conduct proper busimess enterprises and ma)
loan or give its credit to, or m aid of anv association, or
corporation orgamized for such purposes

Forty-one of the provisions by ther
terms prohibit the credit of the State being
thus used ©** A Colorado provision speci-
fies both the credit and faith of the State,
a Rhode Island provision deals only with
the faith of the State

In 25 junsdictions such provisions apply
to unmits of government other than the State
These provisions apply to county umts of
government n 22 jurisdictions, to cities 1n
21 junisdictions, to towns or townships in
19 )unsdictions, to mumeipahities in 8 juris-
dictions, and to other governmental sub-
divisions 1 15 jurisdictions.

By their terms, the provisions forbid that
the eredit and faith of the governmental
units be loaned i 31 jurisdictions, be given
m 26, be pledged 1in 12 or be granted 1n 5

Particular entities to whom the credit
and faith of the governmental umts shall
not be loancd, granted, given, pledged or
extended 1s specified in all provisions with
the exception of Alaska and New Jersey ***
Among these, individuals, public and pri-
vate corporations, associations and munici-
palities are mcluded

Exceptions to the provisions are found
m some States ©** However, the Kentucky
exception “for the purpose of construct-
ng or maintainmng bridges, turnpike roads
or gravel roads” 1s the only one specific-
ally appheable to the highway function.?*®
Nevertheless, the iterpretation of these
provistons will vary among jurscdictions
depending upon the facts presented In a
recent Delaware case *°¢ a declaratory judg-
ment action was brought by the Wilming-
ton Parking Authority, a State agency,
agamst a taxpayer of the city to determine

232 [y gddition DEL  consT art VIII, §4, prohibnts the
pledge of the credit of the State, by the guarantee or the
mdorsement. of bunds or other undettakings of any county,
municipahity  or corporation other than pursuant to any
act of the general assembly passed with the concurrence of
three fourths of all membwrs elected to each house On
Table 18, however, no entry has been made to show this
provision  Its existence 15 noteworthsy, but presumably a
legnislative enactment enables such actions A separate pro-
vision a8 shown on Table 18 relates to activities of other
umits of government See also, ALASKA consT art IX, §6,
ore. coNsT art X[, §7, w1 const art XX\, 41

2 ALASKA CoNST art I\, §6 promibits such action except
for a public purpose, ¥ J const art VIII, §2, prolubits such
dction 1n any  case

M For example, Minn, Nevn NY, NC and N D

W3Ry conT §179  Sec also §157a wlich provides that
the credit of the commonwealth mav he given, pledged or
loaned to any county for public road purposes

28 Walmmgton Parking  Authority v Ranken, 105 A 2d
614 (Del 1954) , See also State of Tennessece v Southern
Bell Tel and Tel Co, 319 SW 2d 90 (Tenn 1958), State
Highway Comm'n v Southern Umon Gas Co, 65 N M 87,
332 P 2d 1007 (1958)
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Table 18 Constitutional Prohibitions Concerned with the Credit and Faith of the Government !

Of To Any
Shall Not Be
State Citation a g
£ § 2
£, |E £
o & |5 g 2 |8
=32 5 =[S |8 15 15
MEHNH I
I 3 |z 5 |2 218 |E |2 B 5 £
EEB SR EEEE R R EE s e
Ala Amend I (art 1V, §93) X X X X X
Alaska Art 1X, {6 X X? x2
Arnz Art 1X, §7 X XIX | X|X[X]|X X X | X X | X
Ark Art XV, §1 X XiX|X]|X{X X X
Calf Art 1V, §31 X X|X|[X]|X X X X || X X | X
Colo Art X1, §1 X | XX X|X]X XX | X X[ XX
Del Art VIIT, §8 X X | XX} X X X | X|[X
Fla. Art 1X, §10 X X | X X|X X X X | X|X|X
Ga Art VII, §3 (2-5604) X X X X X[ X[ XX
1daho Art VIII, §2 X X X X || X X | X[ X
m Art 1V, §20 X X X X X X | X
Ind Art XI, §12 X X X X || X X | X
Iowa Art V1], §1 X X X X || X X | X
Ky §§177, 1708 X X | X[ X|X X || X* X X[ X | x¢] x| X | x*
La Art 1V, 12 X X X || X X | X X X | X
Me Art IX, §14 X X X
Md Art I, §§34, 54 X X | X XX | XiX[IX XX
Mass. [§192] Art LXII X X X XX XX
Mich Art VIII, §25, art X, §12 X X X X XX X X | X X
Minn Art IX, §10 X X X X || X X | X
Miss Art VII, §183, art XIV, §258 X XXX XX X X X X | X
Mo Art 111, §39, art VI, §23 X X | X|[X XXX X || X X | X
Mont Art XIII, §1 X X|X[X|X]|X]|X X X || X X | X
Neb Art XIII, §3 X X X X || X X | X
Nev Art VIII, §9 X X X X3 X[ X[ X
N H Pt 2,art V X X X X
NJ Art VIIL, §2, T1 X X X
NM Art IX, §14 X XX X | X||X]|X X X | X
NY Art VII, §8,art VIII, §1 X X{X|[X]|X X X X || X X} X X
NC Art V, §4 X X X X X Xt X
N D Art XII, §188 X X X X X || X X | X
Oho Art VIII, §§4, 6 X X[ X[X]X X X[EX|[X]|X]X X
Okla Art X, §§15, 17 X X|X{X|X X || X X XXX |X|X|X
Ore Art XI, §9 X X|XiX|X X X | XX
Pa. Art IX, §§6, 7 X X|X|X|X X || X X X | X[ XX
R1I Art XXX], §1 X i X
s.C Art X, §6 X X X X X X{X|X
Tenn Art II, §§29, 31 X XX [{X]|X X X[[X]IX|X]|X|X
Tex Art III $§50, 52, 52-b X X X X || X XX
Utah Art VI, §31 X X[ X|[X]X X X X X X
Va Art XIII, §185 X X | XXX X X X | X
Wash Art VIII, §§5, 7, art XII, §9 X X|X|[X|X]|X X XEX]|X| X}t X
W Va Art X, §6 X X X X X
Wis. Art VIII, §3 X X X X || X X} X
Wyo Art XVI, §6 X X|X| XX X X X X X | X
Total 45| 2| 41| 22|21 (19 1511211 | 3t 26)(37 13|30 (35! &

1 Read entire line for full force of provision
2 Public credit may not be used except for a publhic purpose
2 Provision reads *‘donated '’
4 Applicable to the State only
BSee §§157a and 179 for highway purpose exceptions
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the constitutionality of the Parking Au-
thority Act of 1951 and the legality of
actions taken by the authority because of
the manner in which the condemned prop-
erty was to be leased
The Delaware constitution provides
No county, aity, town or other mumcipahty
shall lend 1ts credit or appropriate money to
or assume the debt of, or become a share-
holder or joint owner 1n or with any private
corporation or any person or company what-
ever 237

Enabling legislation authorized any in-
corporated city or town to create a parking
authority, a public body corporate which
was declared to be an agency of the State,
not of the municipality To finance the
project, the authority was authonzed to
1ssue revenue bonds and to pledge the rev-
enues of the authority for payment It was
forbidden to pledge the public credit, but
any municipality establishing an authonty
could appropriate to the authornty a sum
necessary to acquire the land upon which
the parking facility was to be erected The
authority was expressly empowered to lease
portions of 1its buildings or structures for
commercial use, 1f such leasing was neces-
sary and possible for finaneing and op-
erating the facilities

The court held that the appropriation
was not made directly or for the bencfit
of a private corporation and therefore not
in violation of the constitutional mandate
It stated that the prohibition should not
receive too narrow a construction The
history of the adoption of these and sinu-
lar constitutional provisions in the various
States, 1t added, shows that they were not
intended to prevent a municipality from
devoting funds to its own public improve-
ments. The evil forbidden was not the in-
vestment of municipal funds in a public
project operated solely by a municipahity
or other public body but rather the union
of public and private capital or credit

Jowmt Ownership

Provisions 1n 26 jurisdictions prohibit the
jomt ownership or interest of governmental

AT prL conyT art VI, 88

units with non-governmental entities Such
provisions apply to the State alone in 7
jurisdictions; to the State and other units
of government m 14 jurisdictions, and only
to units of government other than the State
i 5 jurisdictions (Table 19)

Aside from this, however, the provisions
are similar in effect, 1.e., the governmental
units may not be interested 1in, be a stock-
holder 1 or a joint owner with any non-
governmental enterprise In some instances
cxceptions for particular purposes such
as for the development of unused water
power,”*® or for corporations formed for
educational or charitable purposes® arec
found In Tennessee, presumably any
county, city or town may become a stock-
holder with others in any company, asso-
ciation or corporation upon the assent of
threc-fourths of the qualified voters ¢

Transfer of Obhgations

Twenty-three constitutions have provi-
sions prohibiting the transfer of the oblh-
gations of one governmental unit to that of
another or the transfer of an obligation of
a private undertaking to that of a govern-
mental unit (Table 20).

The obligations by the terms of the pro-
visions might be contracts, debts, indebt-
edness or labilities They mught belong
to governmental units, public corporations,
private corporations or others

In Arkansas, Georgia, Ilhnois, Indiana,
Towa, Kentucky, Missoursy, Montana, Ne-
vada, New York, Ohio, Oklahoma, Ore-
gon, Pennsylvana, Rhode Island, Texas,
Utah, Virginia and West Virgima, the State
1s prohibited from assuming obligations;
whereas, 1n Colorado, Delaware and Lousi-
ana, other umits of government as well as
the State are included within the terms of
the prohibitions

The State 1s prohibited from assuming
the obligations of other units of government
in 18 jurisdictions, of public corporations
1 14 jurisdictions, and of private corpora-

28 1pato coNsT art VIII, §2
=9 Ny coNsT art VI, §9
HoeENN  consT ait 11, §29
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Table 19 Governmental Joint Ownership Prohibitions

Provisions Applicable To

State Citation
State County City Town or | Munici- Other
Township | palty
Ala Amend LVIII, §93 X
Anz Art IX, §7 X X X X X
Del Art VIII, §8 X X X X
Fla Art IX, §10 X X X X
Ga Art VII, §3 (§2-5604) X
Idaho Art VIII, §2 X
Ind Art XI, §12 X
Ky §179 X X X
La Art 1V, §12 X
Miss Art VII, §183; art XIV, X X X X X
§258

Mo Art VI, §23 X X X
Mont Art XIII, §1 X X X X X X
Neb Art XI, §1 X X X X X
Nev Art VIII, §9 X
NY Art VIII, §1 X X X X
ND Art XII, §185 X ) X
Ohio Art VIII, §§4, 6 X X X X
Okla Art X, §§15,17 X X X X X
Ore Art XI, §§6, 9 X X X X X
Pa Art IX, §86, 7 X X X X X
Tenn Art 11, §§29, 31 X X X X
Utah Art VI, §31 X X X X X
Va Art XIII, §185 X X X X
Wash Art XII, §9; art VIII, §7 X X X X X
W Va Art X, §6 X
Wyo Art XVI, §6 X X X X X

Total 21 18 18 17 7 12
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Table 20 Constitutional Prohibitions Against Transfer of Obligations!
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Binding Action Oblgations Involved Belonging to
Upon. | Prohibited
2
E 2 |z g
Citation = ] e |3
State E § S ':—) g |E
S E - @ 3 S 2
2 |S5|8 | 12 |a g |g |E |5 |8
SR 3B EIEIEIEBS
Of& ] ] g ey S |= o o | n
8 |82|5 |E |& |€ |8 |2 |w Z | |= |8 |8
3 |2°|2 2 |8 |§ 1B [T |E (2 |18 [B [E |&
® (2 [« & 7 O A B [© [@ [ & & IO
Ark Art XII, §12 X X | X X X | X | X | X
Colo Art XI, §1 X XX | X X[ X | X
Del Art VIII, §§4, 8 X | X X X | X | XX
Ga. Art VII, §3 (§2-5605) X X X X
Il Art 1V, §20 X X | X X X X | X[ X
Ind Art X, §6 X X X X | X | X
Iowa Art VII, §1 X X X X | XX
Ky §176 X X X X
La Art 1V, §12 X | X X | X | X} X
Miss 2
Mo Art III, §39 X X X | X[ X]|X|X
Mont Art XIII, §4 X X X
Nev Art IX, §4 X X X X[ X | X
NY Art VII, §8 X X X X | X
Ohio Art VIII, §5 X X X X[ X | X
Okla Art X, §14 X X X X
Ore Art XI, §8 X X X X | X | X
Pa Art IX, §9 X X X X
R I Art XXXI, §1 X X X[ XXX
Tex Art III, §562-b X X XXX ]| X|X
Utah Art XIV, §6 X X X
Va Art XIII, §185 X X X X
W.Va Art. X, §6 X X X X X | XX ]| X|X
Total 19| 3|17 6 4 1113 1 1 5118141510
1 Read entire line for full force of provision
2 Art XIV, §258 apphes to *“Union Bank” and “Planters Bank' honds only

tions in 15 jurisdictions.

Other umts of
government, are prohibited from-assuming
the obligations of public corporations in
Colorado and Louisiana and of private
corporations 1 Colorado, Delaware and

M ¢

onst art XIV, §14(k)

Lowsiana However, parishes in Louisiana
may assume the debts of road districts and
sub-road districts when authorized by gen-
eral law 24
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FEDERAL-STATE COOPERATIVE ACTIVITY

There are constitutional provisions in
scveral States that, although not lhmited
to Federal-State highway activity, affect
cooperative projects These provisions are
usually general in nature and 1n most cases
are not imtended to scrve as the basic
authorization for Federal-State cooperative
activity Only a few of these constitutional
provisions actually indicate specific State
acceptance of Federal aid or grants

In most instances, the provisions con-
cerned with this matter set forth what the
State may do to meet any requirements
after Federal aid has been accepted For
the most part, then, Federal-aid highway
programs are carried out under statutory
authorizations or mandates 4*

Only Maryland, Missour1 and Okla-
homa 2% have specific constitutional pro-
visions enabling them to accept grants or
aid of property or money from the Federal
Government In Alaska, the State and 1ts
political subdivisions are authorized to co-
operate with the United States, 1ts terri-
tories, other States and their political sub-
divisions in matters of common 1nterest **
Alaska, Georgia and Missour1 have specific
constitutional provisions which permmt mu-
nicipalities or other political subdivisions
to cooperate with the Federal Government
to carry out jomnt projeects +**

Because of certain constitutional hmita-
tions, which might interfere with a State’s
acceptance of Federal aid, 13 States **¢
have adopted constitutional provisions
which permit specific action, 1f necessary,
m order to take advantage of Federal aid
Such provisions deal primarly with finan-
cial matters and permit the State to 1ssue
special bonds for joint Federal-State proj-

242 Qee Federal Awd Provsions w MNtate Hughuway Laws,
"‘RB. Spec Rep 4R

8 Mp  consT art LI, §46, aMo const art 11, §38a,
OKLA coxsT art XVI, §2

M4 ALASKA coxsT art XII, §2

245 ALARKA coneT art X, §13, art XII. §2. G4 consT
art VII, §6 (§2 5901), Mo coNst art VI, §16

248 41,4 coNAT amend LEXXAVII, cono const art \]

§3, 6a conyT art VII, §7 (82 6001), 1pano consT art 1V,

$18, MD coneT art TII, §46G, MinN  consT art AV, §2,

Mo (ONST it HID §38a, NPy const oart IX, 83, ~
const art VI, §2, par 3, v aMeY const ait IX, §lo,
oH10 CONST art VIIL, B2c, wis  const art VI, 310,
Wi o const oart NV §y
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ccts or exceed the constitutional debt ceil-
mngs In several mstances, these provisions
although still existing in the constitution,
appear to be executed

The provisions from Maryland and Mis-
sourt grant power to the State to do what-
ever 1s required under any Federal grant
Provisions 1in Alabama, Colorado and Ohio
authorize the State to appropriate money
and sell bonds 1n conjunction with activity
by the Federal Government In addition,
seven jurisdictions provide exceptions to
various constitutional requirements or pro-
hibitions 1n order to take advantage of
Federal aid These exceptions are as fol-
lows: (a) Nevada, New Jersey and New
Mexico allow the State to exceed 1ts debt
Limitation to accept and use Federal funds,
(b) Georgia allows any county or muniei-
pality to exceed a debt hmitation to accept
and use funds granted by the Federal Gov-
ernment for specific purposes under certain
conditions, (¢) Minnesota allows the con-
stitutional mileage limitation to the trunk
highway system to be increased in order
to meet, use or otherwise take advantage
of any Federal aid to the State, and (d)
Wisconsin and Wyoming grant exceptions
to provisions prohibiting work of mternal
mmprovement 1n order to receive land or
other property especially dedicated to the
State

STATE AND LOCAL COOPERATIVE ACTIVITY

Provisions 1n the constitutions of Alaska,
Georgla, and Missoun: authorize mtergov-
ernmental agreements for various pur-
poses *#7  For example, mm Missouri, any
municipality or political subdivision may
cooperate with other municipalities or po-
Iitical subdivisions, with another State or
1its political subdivisions or with the Fed-
eral Government for the planning, develop-
ment, construction, acquisition or operation
of any public improvement, facility or for
a common service

27T apAsKA conRT ait X, §13, art XII, 8§12, «a const
art VII, §6 (§2-5901), Mo coxst _art VI, §16  Sce gen-
etally  Intergovernmental Relations n State Hwhuay Lequw
lation  An Analysis, 11 R B Special Report. 49



INTERNAL IMPROVEMENTS

The term internal nmprovement meludes
works of general public utility or advan-
tage, designed to promote facihity of inter-
communication, trade and commerce, the
transportation of persons and property, or
the development of the natural resources of
the State, such as railroads, public high-
ways, turnpikes, canals, bridges, the im-
provement of rivers and harbors, systems
of artificial irrigation and the improvement
of water power, but 1t does not nclude
the buillding and mantenance of State in-
stitutions

In the development of this country, the
various governments, in a number of in-
stances, extended credit and aid to works
of internal improvement in the hope that
the success of such undertakings would
bring prosperity and benefit to the puble
. As a result of this policy, large govern-
mental obligations were incurred and subse-
quently severe losses suffered. Faced with
such circumstances, many States adopted
constitutional provisions prohibiting gov-
ernmental support for such undertakings
Thirteen jurisdictions 4 presently have
constitutional provisions dealing with 1n-
ternal mmprovements, though their effect
and mterpretation vary

What 1s considered a work of iternal
mmprovement is to a great degree dependent
upon the particular fact situation, as well
as the policy of the State For example,
in Maryland the term “internal improve-
ments”’ does not include public highways,2+
but in Minnesota the term does 25

A 1957 Virgimia case ' shows recent
thinking on the matter in that State In
question was the validity of the statute
authorizing the State highway commission
to provide “bus facihities for the transpor-
tation of passengers through or over the

M8 ALa consT art LVINL, §93, RAN coast art XI, §9,
MD consT art IIT, §34, mic constT art X, §14, sy
consT art IX, §5, NeEB consT art XIII, §2. a p consT
art XII, §185, onio const art XII §6., SD consT art
VEHI, 49, art XIII, 8§81, 16, TENN const art XI, §10,
va const art XIUI, §185, wis consT art VIII, §10, wyo
consT art XVI, §86, 9

2 Bonsal v Yellott, 100 Md 481, 60 Atl 593 (1905)

20 Cooke v Iverson, 108 Minn 388, 122 N'W 251 (1909),
State v Babecock, 161 Minn 80, 200 N W 843 (1924)

“tAlmond v Day, 199 Va 1, 97 SE 2d 824 (1957)
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bridge tunnel project being constructed
across Hampton Roads.” *** Considering
a prohibition relative to works of internal
mprovement together with its exceptions
in the hght of historical background, the
State supreme court held that the fur-
nishing of such transportation was not a
violation of the internal improvement pro-
hibition 232

Ten jurisdictions *** have specific prohi-
bitions relative to works of internal im-
provements Alabama and Wyoming pro-
hibit the State’s engagement in, Maryland,
Ohio and Wisconsin the State’s being a
party to, Michigan and Virginia the State’s
being interested in, and Minnesota, Ohio
and Wisconsin the State’s contracting any
debt for purposes of internal improvement
A Nebraska provision prohibits State sub-
divisions from making donations to internal
1mprovements

In conjunction with these prohibitions,
however, specific exemptions are provided
Alabama, Kansas, Michigan, Minnesota,
Virginia, Wisconsin and Wyoming spe-
cifically exempt highway operations Al-
though highway matters are not exempted
in Maryland, Nebraska and Ohio, the pro-
hibitions have been declared to have no
effect on the highway function in Mary-
land *** and Nebraska *** In Ohio other
constitutional mandates show the prohibi-
tion not to be operative in the highway
field =57

On the other hand, the constitutions of
North Dakota, South Dakota and Tennes-
see tend to encourage rather than restrict
internal improvements In North Dakota,
the State, county or city may make inter-
nal improvements and a Tennessee pro-
vision declares that a well-regulated sys-
tem of mternal improvement, calculated to
develop the resources of the State and pro-

22 Cude of Va, 1950 §33 253, as amended by Acts 1954,
ch 819, p 389

253 hee, however, the dissenting opimion by Justice Miller

24 Ala, Kan, Md, Mich, Minn, Neb, Oho, Va, Wis,
and Wiyo

5 Ronsal v Yellott, 109 Md 481, 60 Atl 593 (1905)

24 State v Bone Creck, 109 Neb 202, 193 N W 767
(1923)

2T See oMI0 CoNsT art I, §19, art XIII, §5a
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mote the happiness and prosperity of her
citizens ought to be encouraged by the
general assembly One South Dakota pro-
vision declares that the construction and
maintenance of good roads are works of
necessity and importance in which the State

may engage but no expenditure of money
shall be made therefor except by a two-
thirds majority vote of the legislature and
another provision specifically provides that
the State may engage in works of internal
improvement.



LOCAL, SPECIAL OR PRIVATE LAWS

A local law 1s defined as a law which 1s
applicable exclusively to special or par-
ticular places or persons A special law
relates to particular persons or things, 1s
made for individual cases or for particular
places or districts and operates upon a
selected class rather than upon the public
generally. A private law is one which 1s
administered between citizen and citizen
For the most part, there is a dishke for
such legislation A 1951 opmmion of the
Supreme Judicial Court of Maine,?*® quot-
ng an early governor’s inaugural address,?*®
advanced the following reasons for pro-
hibiting such legislation:

The title of “Special and Private Laws”

15 an obnoxious one, conveying suggestions of
privilege, favoritism and monopoly,
other weighty objections to special laws for
private benefit are, that they are obtamned at
the public expense, and 1n their passage dis-
tract the attention of legislators from mat-
ters of public interest,

Many objects have been hitherto speciallv
legislated upon although they were amplv
provided for by general laws The rea-
son why the general laws have not been re-
sorted to to a greater extent (for purposes
of incorporation), 1s not so far as I am n-
formed, to be found i any msufficiency ot
defect of those luws, but n the greater case
and stmpheity of the method of application
to the Legislature and in the fancied higher
sanction of an authority proceeding directly
from 1t . .

Somewhat similar language may be seen
from a 1941 Texas case.?*

The purpose of this constitutional inhibi-
tion against the enactment of local or special
laws 1s a wholesome one It 1s intended to
prevent the granting of special privileges
and to secure umformity of law throughout
the State as far as possible It 1s said that at
an early period in many of the states the
practice of enacting special and local laws
became “an efficient means for the easy
enactment of laws for the advancement of

p 9‘-’55(;pmlon of the Justices, 146 Me 816, 80 A 2d 866, 868
1951

20 Inaugural Address of Governor Selden Connor delivered
before the Fifty fifth Maine Legislature when it convened
u& 1876 as found in the Act and Resolves of 1876, pages 145,
165

20 Miller v El Paso County, 136 Tex 870, 150 S W 2d
1000, 1001 (1941)
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personal rather than puble interests ”
It was for the suppiession of such practices
that such a provision was adopted mn this
and many of the other states of the Unmion

Forty-one States have constitutional pro-
visions concerning local, special or private
laws A majority of these cither prohibit
the passage of all local, special or private
laws where a general law can be made ap-
plicable,?®* or enumerate specific 1nstances
where such laws are prohibited Those
provisions which specifically prohibit such
legislation applying to highway activities
are indicated 1 Table 21 In Georga,
Mississipp1, North Carolina, New York and
Texas where the passage of such laws n
specific mnstances 1s prohibited, the legisla-
ture 1s, however, empowered to pass general
laws covering the subject matter

On the other hand, the legislatures in
Massachusetts and South Carolina are spe-
cifically authorized to enact local or special
laws in certain nstances *** The Massa-
chusetts legislature may enact such laws
to lay out, widen or relocate highways or
streets, and authorize the commonwealth,
or any county, city or town to take in fee
more property than 1s nceded for highway
construction Smmlarly, the South Carolina
legislature is authorized to enact local or
special laws to lay out, open or alter roads
or highways

Generally the State constitutional pro-
visions prohibit the passage of local, speeial
or private laws to lay out, open, alter or
vacate streets, alleys, roads or highways
Exceptions are found i Oklahoma and
Texas where the legislatures are prohibited
from passing any special or local laws
except as otherwise provided 1n the consti-
tution A more specific exception 15 con-
tamed i the Delaware constitution which
provides that the general assembly may by
a vote of two-thirds of all members of each

21 For example, see A1 ASKA CONST art I, §19, KA\ consT
art I, §17, aNn const art IV, §33, and MISS  cCoNST
art IV, §87

MAss  coNsT (§11), art X, sc¢ const art II of
amends
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Table 21 Highway Purposes for Which Local. Special and Private Laws arc Prohibited by
State Constitutions

|
Charter and
Establish, Alter, Vacate and License Bridges, Assess
State Citation Maintain Roads Close Roads Ferries, Road Taxes
Toll Roads
!

Ala Art IV, §104 X
Anz Art IV, §19 X X
Ark Art V, §24, amend 14 X
Calif Art IV, §25 X X X
Colo. Art V, §25 X X X
Del Art 11, §19 X1 X
Fla Art III, §20 X X
Ga Art III, §7 (§2-1917) X
Idaho Art III, §19 X X X
m Art IV, §22 X X X
Ind Art IV, §22 x? X X
Iowa Art IIT, §30 X X X
Ky §59 X X X
La Art 1V, §4 X X X3
Minn Art 1V, §33 X X
Miss Art 1V, §90 X X X
Mo Art III, §40 X X X3
Mont Art V, §26 X X X
Neb Art 111, §18 X X X
Nev Art IV, §20 X x4
N1J Art IV, §7 X X
N M Art 1V, §24 X X X
NY Art III, §17 X X X3
N C Art II, §29 X X X
N D Art 11, §69 X X X
Okla Art V, §46 X X X3
Ore Art 1V, §23 X? X X X
Pa Art III, §7 X X x3?
SD Art I1I, §23 X X X3
Tex Art III, §56 X X X3
Utah Art VI, §26 X X X34
Wash Art II, §28 X X3
W Va Art. VI, §39 X X X
Wis. Art 1V, §31 X X3
Wyo Art III, §27 X X X

Total 30 K] 28 3

1 Roads extending through at least three counties are excepted in Delaware, roads extending through more than one county

and

military roads are excepted in New Mexico, Washington and Wisconsin

7 Laws providing for election or appointment of supervisors also prohibited

8 Apphcable only to bridges wholly within the State

4 Not to he construed as restricting power of Legislature to establish and regulate toll charges

house enact legislation for the laying out,
opening, alteration or maintenance of any
road or highway which forms a continuous
road or highway extending through at least
a portion of the three counties of the State
New Mexico and Wisconsin have similar
exceptions applied to State roads extending
into more than one county and mihtary
roads.

The constitutions 1n Lousiana, Missour:,
New York, Oklahoma, Pennsylvania and
Texas provide that no local, special or pri-

vate laws shall be passed to incorporate or
relate to bridges and ferries except for the
erection of bridges crossing streams which
form State boundaries Provisions i South
Dakota, Utah, Washington and Wisconsin
prohibit such laws authorizing persons to
keep ferries operating wholly within the
State. California, Indiana, Iowa and Ore-
gon prohibit such legislation for the assess-
ment or collection of taxes Indiana and
Oregon also prohibit such legislation for the
election or appomtment of supervisors



SUITS AGAINST THE STATE

It 1s an established principle of juris-
prudence, based upon public policy, that
the sovereign cannot be sued without its
consent ***  Accordingly, no suit, whether
at law or 1n equity, 1s mamtainable against
the State either 1n 1ts own courts or the
courts of a sister State unless 1t has con-
sented to be sued or has otherwise waived
its mmmunity Because the construction,
maintenance and operation of highways
constitute a primary governmental func-
tion ?** such 1mmunity protects State high-
way departments as well as other adminis-
trative agencies,26*

Twenty-five jurisdictions have constitu-
tional provisions dealing with the subject
Alabama 2% and Tllinois **7 provisions de-
clare that the State shall never be made 3
defendant mn any courts of law or equity
An Arkansas provision **® specifies that the
State shall never be made a defendant in
any of her courts, whereas a West Virginia
prohibition 2% declares that the State shall
never be made a defendant in any court
of law or equity except 1n the State of West
Virginia

On the other hand, provisions in 20
constitutions provide that the legislature
shall *® or may *** direct in what courts

263 Beers v State of Arkansas, 61 US (20 How) 527,
(1858) , Memphis & C R Co v State of Tennessee, 101
US (11 Otto) 837 (1880), Curtis & Hill Gravel & Sand

Co v State Highway Comm, 91 NJ Eq 421, 111 Atl 16
(1920)

24 Atkin v Kansas, 191 US 207 (1903), Sherman v
US, 282 US 25 (1930)

265 Miller v Port of New York Authomty, 18 NJ Misc
601, 15 A 2d 262 (1939

208 A4 coxsT art I, §14

27 1L, coNsT art 1V, §26

208 ARK coNsT art V, §20

209 3 va consT art VI, §35

20 ALASKA conNsT art II, §21, ArR1z cossT art IV, §18,
cAL coNsT art XX, §6, DEL co)nsT art I, §9, NEB COMNST
art V, §22, s p coxst art III, §27, wasu const art I,
§26, wis consT art 1V, §27

TLrLa const art I, §22, 1nD consT art IV, §24,
KY coxsT §231, La coxsT art III, §35 (gece also 1A
coxstT art XIV, §14(1) which authorizes any person n in
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suits may be brought against the State and
the procedure to be followed In addition,
the constitution in Idaho has two provi-
sions establishing a procedure for handling
claims against the State One provides that
the supreme court shall have original juris-
diction to hear claims against the State,
but that 1ts decision shall be merely recom-
mendatory No process in the nature of
execution shall issue and 1ts decision shall
be reported to the next session of the legis-
lature for its action.?”> The other provides
for a board of exammers with power to
examine all claims against the State 273
Immumty from suit, however, does not ex-
tend its protective cloak to cases where
private property 1s taken for public pur-
poses. Consent to be sued or waiver of
immunity in such instances may be based
on the limitattons upon the right of eminent
domain,?* or as i North Carolina where
1t has been declared that where private
property has been appropriated by the
State for public purposes, the right of the
owner to recover adequate compensation
will be entertained by the courts as an
exception to the principle that the sover-
eign cannot be sued without 1ts consent 273

In other nstances, such as where a gov-
ernmental official operates outside his gov-
ernmental capacity, a suit against him
personally is not construed to be a suit
against the State

terest to enforce the 1mposition and collection of taxes neces-
sary to pay the principal and interest of any bonded debt
of any subdivision), NBV coNsT art 1V, §22, N D CoNsT
art T, §22, onlo const art I, §16, oRE coxstT art 1V,
§24, pa coNBT art. I, §11, 8 c consT art XVII, §2, TENN
consT art I, §17, wyo coxst art I, §8

212 1paHo coNsT art V, §10

213 1pA1z0 consT art 1V, §18

214 Chick Springs Water Co v State Highway Dep't, 159
SC 481, 157 SE 842 (1931)

25 Sale v State Highwav & Pub
NC 612, 89 SE2d 290 (1955)

Works Comm'n, 242



MISCELLANEOUS PROVISIONS

HOURS OF WORK

The constitutions 1n Arizona, California,
Colorado, Idaho, Montana, New Mexico,
New York, Ohio, Oklahoma, Utah and
Wyoming 2* have provisions relative to
hours of work The provisions generally
are applicable to public works carried on
or aided by the State or other political
entity However, the provisions in Colo-
rado and Montana are more specific In
Colorado, the general assembly 1s author-
1zed to set the hours of employment of
persons engaged n branches of industry
or labor which 1t dctermines 1njurious or
dangerous to health, Iife or linb The
Montana constitution declares that a period
of exght hours shall constitute a day’s work
m all industries, occupations, undertakings
and employments except farming and stock
raising It appears that highway activities
are embraced in both these provisions.

A maximum 8-hour day 1s provided for
m all cases Although such a work day is
specified 1 Arizona and California, the
respective legislatures are directed to enact
laws to make the mandate effective.”” In
Colorado, the general assembly 1s required
to provide by law for the 8-hour day in
certain types of employment The Montana
provision prohibits an increase in the work
day but allows for its reduction whencver
the legislature determines by law that 1t
will better promote the general welfare
The California, Colorado, New York and
Ohio mandates include so-called “emer-
gency provisions” which permit exceptions
under certain circumstances

In New York, a maximum 5-day work
week 1s provided for, whereas the Ohio
provision stipulates a maximum 6-day (48-
hour) work week In cases of extraordi-
nary emcrgency, exceptions are provided

The provisions in Arizona and California

Z AR1Z consT art XVIIL, §1, calL cosnst art XX, §17.

(oLO coNsT art V., §2%a, 1pano consT art XTI §2, sont
CONST art XVIIL, §4, N vrx conaT oart XN, §19, \
CONST art 1, 817, oo consT art Il 8§37, OKLA CoNST

art X\HI, §1, vTan consTt art \VI 86, wyo consT art
XIN, §2

7 See City of Phoemiv v Yates, 69 Ariz 68, 208 P 2d
1147 (1949)

68

specify that the legislature shall provide
penalties for the enforcement of the man-
dates

CONTRACTS

The constitutions of Arkansas, Louisiana
and Kentucky have provisions concerning
contracts.

The Arkansas provision **® requires that
all contracts for erecting or repairing public
buildings or bridges i any county, or for
materials, be given to the lowest respon-
sible bidder under regulations provided by
law A Louisiana provision ** subjects con-
tracts for the construction of certain paved
highways and bridges to the approval of
the board of liquidation of the State debt
or the State advisory board. A Kentucky
provision 2%° dealing with the payment of
claims declares that no county, city, or
town or other municipality shall ever be
authorized or permitted to pay any claim
created against 1t, under any agreement or
contract made without express authority of
law, and all such unauthorized agreements
or contracts shall be null and void.

PARTICULAR ROADS

Provisions in Washington and New York
deal with particular roads. The Washing-
ton *®! provisions fix the right of municipal
corporations to extend their streets over
mtervening tidelands A New York pro-
vision 32 declares that lands of the State
constituting the forest preserve shall be
kept as wild forest lands The provision
specifically states, however, that 1t was not
mtended to prevent the State from con-
structing, completing and maintaining any
highway heretofore specifically authorized
by constitutional amendment No roads
appear to be authorized by the New York
constitution, however A 1935 Attorney
General’s Opinion *%* states that the pro-

rR

sRh const art XIX §16

LA consT art VI, §22(d), (e)

20 xy  consT §162

BUyasH consT art XI §5, art XV, §3

S2yy consT art XIV, §1

2531935 Opimons New York Attorney General 300
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vision authorizes the conservation commis-
sion to construct dirt roads or trunk trails
in forest preserves for purposes of aiding
and protecting them from fire hazards Such
roads are not public highways and public
use is not allowable.

ROADSIDE ADVERTISING

Massachusetts has a provision ¢ dec-
claring that advertising on public ways,
m public places and on private property
within public view may be regulated and
restricted by law

CONYVICT LABOR

Provisions in Arizona, Lowsiana, Missis-
sipp1, Oklahoma and Texas *% authorize
convict labor to be used under certamn cir-

384 aas8 consT (§180) art I,

%5 ARIZ CONST art AVIII, §10, La consT art III, §33.
MIgs  covsT art IV, §85, okLa const art XVI, §1, TeX
consT art XVI, §24

cumstances for highway purposes Arizona
prohibits the employment of any alien upon
any State, county or mumecipal work but
permits State, county or municipal pris-
oners to perform street or road work The
other States reserve to the legislature the
authorization to use such labor. In addi-
tion, Mississippt provides for local option
by the board of county supecrvisors

WORKERS' RIGHTS

In New Jersey **¢ and New York 7
persons 1n public employment have the
rnight to organize and make known their
grievances through representatives of their
own choosing In New York, laborers,
workmen or mechanics engaged 1n the per-
formance of any public work may not be
paid less than the rate of wages prevailing
in the same trade or occupation in the
locality

ura 19
consT art I, §17

#NJg consT mt I,
‘.‘&1‘\\



APPENDIX A

The following tables contan citations to
State constitutional provisions arranged ac-
cording to the major topics covered in the
text of this report, as follows:

Table 22

Table 23.

Table 24
Table 25
Table 26

Table 27

Table 28

Highway Adminstration
Acqusition of Property
Finance: Taxation

Finance. Indebtedness
Finance Highway Bond Issues,
and Antidiversion of Funds
Finance: Prohibited Relation-
ships Between Governmental

and Non-Governmental Enti-
tics

Intergovernmental Relations;
Internal Improvements, Local,
Special or Private Laws, Suits
Agamnst the State, and Mis-
cellaneous Provisions

71



Table 22

Highway Administration

State Legslature

State Highway Department

County Court

State and Local Admimstrative Body

Special Road District

State coustitutions make State legisla-
tures responsible for carrying out

These prov:stons authorize or create
State highway departments and

Local courts are empowered to carry
out specific highway duties

|Specific responsibility 19 placed in
State highway departments (dis-
tingwshed from provisions creating
or authorizing such departments),
county supervisors or commis-
sioners, township highway commus-
sioners or local governments

State constitutions authorize the crea-
tion of road districts and other
special construction areas Such
provigions empower these umnts to
raise funds and to perform local
highway functions

State specific duties or grant broad powers provide for powers and duties,
relative to highways Some legisla- makeup, operation of such agencies
tures are authorized to appropriate and dismissal or removal of per-
funds for highway purposes, incur sonnel
debts, engage 1n construction and
maintenance and authorize or pro-
vide for a State system

Ala Amends XI (art XX), XXI (art
XXa), LVIII, §93
Ark Amend 42
Calif Art 1V, §36
Colo Art XI, §3
Ga Art VII, §9 (§2-6204(b)), art VII
§2 (§2-5501)
111 Art 1V, §30
Kan Art XI, §9
La Art. VI, §19 Art VI, §191(192)
Me
Mich Art VIII, §§26, 27
Minn Art XVI, §§1to 7
Miss Art 1V, §85,art VI $170
Mo Art 1V, §§12, 29, 31, 32, 33
NM Art V, §14
NY Art X1V, §1
NC
Okla Art. XVI, §1
Ore Art XI, §7
Pa Art. IX, §§4, 16, 21
SD Art XIII, §9
Tex Art XVI, §24
Wash
W Va Good Roads Amends of 1920, 1928,
Fifty Milhon Dollar Bond Issue for
Roads Amend
Wis Art VIII, §10

Art XVI, §9

Art. VII, §28

Art. VI, §6 (§2-4102)

Art, VI, §14

Art VIII, §24

Amend XI (art XX)

Art XI, §3
Art VI, §9 (§2-6204(b))

Art VI, §19

Art. IX, §19

Art VIII, §§18, 27, 28

Art XVI, §§2 to 4

Art. V1, §170

Art 1V, §§12, 20, 31, 32 33

Art VII, §§2, 13

Art, XT, §10

Art XV, §3,art XI, §5

Amend XV

Art XI, §7%

Art. X1V, §14(c), art VI, §20

Art 111, §52d

4)

SNOISIAQYd TVNOILALILSNOD HLVLS
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Table 23 Acqusition of Property

73

Just Compensation

Thine Compensa-

State Due Process tion [s to Be Fixing Benefits Marginal Land
Pad Compensation
Taking Damaging
Ala Art 1, §13 Art 1, §23, Art XII, §235 | Art I, §23, Art XII, §235 [ Art I, §23
art XII, §235 art XII, §235
Alaska Art 1, §7 Art 1, §18, Art 1, §18
art VIII, §16
Arz Art 1 §4 Art 1L, §17 Art 11, §17 Art 1I, §17 Art 11, §17 Art 11, §17
Arg Art 11, §8 Art 11, §22, Art 11, §22 Art XII, §9 Art XII, §9 Art XII, §9
art XII, §9
Calt Art 1, §13 Art 1, §14 Art T, §14 Art 1, §14 Art I, §14 Art 1, §14 Art I, §i414
Colo Art 11, §25 Ari 11, §15 Art 11, §15 Art 11, §15 Art II, §15
Conn Art T, §89, 12 Art T, §11
Del Art 1, §§7,9 Art T, §8
Fla Dec of Rights, | De~ of Rights, Art XVI, §29 Art XVI, §29 A-t XVI §29
§12 §12, art
XVI §29
Ga Art T, §1 Art 1, §3 Art. I, §3 Art T, §3
(§2-103) (§2-301) (§2-301) (§2-301)
Idaho Art T, §13 Art 1, §14 Art T, §14 Art T, §14
m Art II, §2 Art II, §13 Art II, §13 Art 1I, §13
art XI, §14
Ind Art I, §12 Art T, §21 Art 1, §21
Towa Art 1, §9 Art 1, §18 Art 1, §18 Art 1, §18 Art 1. §18
Kan Bill of Rights Art XII, §4 Art XII, §4 Art XII, §4
§18
Ky 8§11 §§13, 242 §242 §§13, 242 §242
La Art 1, §2 Art 1, §2, art Art T, §2, art Art 1, §2, art
VI, §191 VI, 8191 VI, §19, art
1V, §15
Me Art T, §19 Art 1, §21
Md Dec of Rights, | Art III, §§40, Art 111, §§40 Art TI, §§40,
§23 404, 40B 40A, 40B 40A, 40B
Mas3 [§13] Art XIT | [§11] Art X 1§11] Art X
Mich Art 11, §18 At XIIT, §§1, 2 Art XIII, §1 Art XIII, §§1,2 Art XIII, §6
Minn Art I, §82, 7 Art I, §13, Art 1, §13 Art 1, §13
art X, §4
Miss Art 111, §14 Art 111, §17 Art TII, §17 Art 111, §17, Art 111, §17
Art 1V, §10
Mo Art 1, §10 Art I, §§26,28 | Art I, §26 Art 1, §26 Art 1, §26, Art 1, §27
- art XJ, §4
Mont Art 111, §27 Art III, §14 Art III, §14 Art TIT, §14 Art II1, §15
Neb Art 1, §3 Art 1, §21 Art 1, §21
Nev Art I, §8 Art 1, §8, Art 1, §8
art VIII, §7
N H Pt I, arts 14, Pt I,art 12
15
NJ Art 1, 120 Art 1, 920 Art 1V, §6, 43
N M Art 11, §18 Art 11 §20 Art TI, §20
NY Art 1, §6 Art 1, §7 Art 1, §7 Art 1,87
NC Art T §§17, 35
ND Art T §13 Art T, §14 Art I, §14 Art 1, §14 Art T, §14 Art I, §14
Ohie Art I, §16 Art 1, §19, art Art T, §19 Art I, §19,art | Art T, 310 Art XVIII, §10
XIII, §5 X111, §5
Okla Art II, §7 Art 11, §24 Art 1T, §24 Art 11, §24 Art 11, §24 Art 11, §24
Ore Art 1, §10 Art 1, §18, art Art I, §18, art
XI, §4 XI, §4
Pa Art 1, §9 Art T, §10,art | Art XVI, §8 Art T, §10 Art XVI, §8 Art XV, §5
XVI, §8
RI Art 1, §10 Art 1, §16 Art XVII, §1
sC Art 1, §5 Art 1, §17, art Art 1,817, art | Art IX, §20 Art IX, §20
IX, §20 1X, §20
SD Art VI, §2 Art VI, §13, Art VI, $13, Art VI, §13 Art VI, §13, Art VI, §13

art XVII, §18

art XVII, §18

art XVII, §18
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Table 23 Acquisition of Property (Continued)

Just Compensation

Tine Compensa-

State Due Process tion Is to Be Fixing Benefits Marginal Land
Paid Compensation
Taking Damaging
Tenn Art I, §§8, 17 Art 1, §21
Tex Art T, §§13,19 | Art I, §17 Art I, §17 Art 1, §17
Utah Art 1, §7 Art 1, §22 Art I, §22 Art XI, §5
vVt Ch I,art 4 Ch I,arts 2,9
Va Art I, §11 Art IV, §58, Art TV, §58,
art I, §6 art T, §6
Wash Art 1, §3 Art 1, §16 Art I, §16 Art T, §16 Art T, §16 Art I, §16
W Va Art III, §10 Art TII, §9 Art 111, §9 Art 111, §9 Art 111, §9
Wis Art 1, §9 Art 1, §13, art Art XI, §3a
XI, §2
Wyo Art 1, §6 Art 1, §§32,33 | Art I, §33
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Table 23 Acquisition of Property (Continued)

Just Compensation

Time Compensa-

State Due Process tion Is to Be Fixing Benefits Marginal Land
Pad Compensation
Taking Damaging
Tenn Art I, §§8, 17 Art 1, §21
Tex Art T, §§13,19 | Art I, §17 Art 1, §17 Art 1, §17
Utah Art I, §7 Art 1, §22 Art 1, §22 Art XI, §5
vVt Ch I,art 4 Ch 1,arts 2,9
Va Art T, §11 Art 1V, §58, Art 1V, §58,
art I, §6 art I, §6
Wash Art 1, §3 Art 1, §16 Art I, §16 Art 1, §16 Art 1, §16 Art 1, §16
W Va Art III, §10 Art 111, §9 Art 1II, §9 Art 111, §9 Art 111, §9
Wis Art I, §9 Art 1, §13, art Art XI, §3a
X1, §2
Wyo Art T, §6 Art T, §§32,33 | Art I, §33 '
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State Limitation on Taxing Power Special Highway Taxes Miscellaneous*
Ala Art XI, §§214, 215, 216 Amends XI (art XX), XVIII, | Art XI, §21
XIX, XXI (art XXa), LXVI,
LXXXVIL, art XI, §215
Alaska | Art X, §2 :
Anz Art IX, §6, art VII, §13 Art IX, §11 Art IX, §§3, 9
Ark Art XIT, 4, art XVI, §§5,8, | Amend 3, art XVI, §1 Art. V, §§31, 39; art XVI, §11
9; art XIX, §27
Calif Art XI, §20, art IV, §34a
Colo Art X, §11, art XI, §8 Art X, §6, art XI, §3
Fla Art IX, §1 Art IX, §§13, 16 Art IX, §§2,3,5,7
Ga Art VII, §1 [§2-5402(3)] Art VII, §§2, 3, 4 (§§2-5501,
: 2-5609, 2-5701)
Idaho Art VII, §§9, 15 Art VII, §15
i Art IX, §88, 9 Art 1V, §18
Towa Art. VII, §7
Kan Art XII, §5 Art. XI, §10 Art XTI, §5
Ky §§157, 157a §157a §180
La Art X, §§3, 10, 13; art VI, Art VI, §§22, 23 (5); art IV, Art X, §§10, 17, art X1V,
§20, art XTIV, §§8, 11, 12 §§2, 2(c), art X, §10 §14 ()
Mich | Art VIII, §§20, 26, art X, §21 | Art VIII, §§10, 26, art. X, §22 | Art X, §6
Minn Art IX, §1, art XI, §5 Art XVI, §§9, 10, 12, art. IX, | Art XI, §5
§5
Miss Art IV, §80
Mo Art X, §§8, 11a, 11b, 11c, 11d | Art X, §§12a, 12b Art X, §§10a, 10b
Mont Art XII, §§4,5,9 Art XII, §4
Neb. Art VIII, §§5, 6 Art VIIT, §1
Nev Art VIII, §8, art X, §2 Art II, §7
N M. | Art VIIIL, §2; art IX, §12
N Y. Art VIII, §10 Art III, §22
NC Art V, §6 Art V, §3
N D | Art XI, §174; art VI, §130 Art XJ, §175
Ohio Art XIITI, §6, art XVIII, §13, | Art VIII, §2¢ Art XII, §5
art XII, §2
Okla Art X, §§7,9 Art X, §§9, 19
Ore Art XI, §§5, 11 Art IX, §3
S C Art VIII, §3, art X, §6 Art X, §§13-A, 17 Art X, §83, 5
S D Art XI, §§1, 10, art X, §§1, 2 Art XI, §81,9
Tenn | Art II, §29 Art 11, §29
Tex Art VIII, §9, art XI, §§4, 5 Art VIII, §§1-a, 9, art III, Art VIII, §1-a, art XI, §6
§852, 52d
Utah Art XIII, §§5, 7; art XI, §5 Art XIII, §5
Va Art XIII, §§170, 188 Art XIII, §171
Wash Art VII, §2 (amend 17), §9 Art VII, §5
W Va Art X, §81, 7; art VI, §39a
Wyo Art XV, §§4, 5, 6; art XIII, Art XV, §13

§3

* Includes provisions such as those requiring (a) that the object of the tax levied be specified, (b) taxes be levied for the
expenses of government and to pay debts, and (¢) those which specify tax prohibntiwons or specific purposes for which taves
may be levied
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Table 25 Finance Indebtedness

Incurred by State

State Incurred by Incurred by
By Constitutional By By the County Municipality
Amendment Referendum Legislature
Ala | Amend XXVI Art XII, §§222, | Art XII, §§222,
(Art XXIII) 224 225 .
Alaska Art IX, §§8, 10, Art IX, §§9, 10,
11 11
Anz Art. IX, §5 Art VII, §13; art | Art VII, §13, art
IX, §8 1X, §8
Ark Amend 20 Art XVI, §1
Cahf Art XVI, §1 Art XI, §18 Art XTI, §18
Colo Art, X1, §3 Art XTI, §6 Art XI, §8
Del Art VIII, §3
Fla Art IX, §6 Art IX, §6 Art. IX, §6
Ga. Art. VII- §3, Art VII, §7, Art VII, §7
(§§2-5601, 2- (§82-6001, 2- (§§2-6001 to
5602) 6002, 2-6003) 2-6003)
Idaho Art VIII, §1 Art, VIII, §3 Art VIII, §3
i)l Art 1V, §18 Art IX, §12 Art IX, §12
Ind Art X, 85 Art XIII, §1 Art XIII, §1
Iowa Art VII §5 Art XI, §3 Art XI, §3
Kan Art XI, §7 Art XII, §5
Ky §50 §8157, 157a, 159 §§157, 158, 159
La Art IV, §2 Art XIV, §§14 Art XIV, §§14
(a), (b 1), (e), (a), (b), (e),
(h) (h), ()
Me Art IX, §14 Art IX, §15
Md Art 11T, §34 Art XI, §7
Mass [§194] art LXII
Mich | Art X, §10 Art VIII, §12 Art VIII, §20
Mmnn. | Art IX, §§5,7
Mass. Art IV, §80
Mo Art. ITI, §37 Art III, §37 Art VI, §§26a, Art VI, §§26a,
26b, 26¢, 26f, 28 26b, 26d, 26f
Mont Art XIII, §2 Art. XIII, §5 Art XIII, §§3, 6
Neb | Art VIII, §1 Art XIII, §2 Art XIII, §2
Nev | Art IX, §3 Art VIII, §8
N1J Art VIII, §2, 3
N.M | Art IV, §29, art Art 1V, §29, art | Art IV, §29, art.
IX, §§7, 8 IX, §§10, 13 IX, §§9, 12, 13
NY Art VII, §11 Art VIII, §§2, 4 Art VIII §§2, 4
N C Art V, §4 Art VII, §7; art | Art II, §14, art
V, §4 V, §4; art VII,
7
N.D Art XII, §182 Art XII, §§183, Art XII, §§183,
184 184
Ohio Art. VIII, §§1, 2 Art XIII, §6, art.
XII, §11, art
,_ XVIII, §13
Okla Art X, §25 Art X, §§16, 26 Art X, §26
Ore Art XI, §7 Art XI, §10 Art XI, 85
Pa Art IX, §4 Art IX, §§8, 10 Art IX, §§8, 10,
15
R I Art XXXI, §1
S C Art X, §11 Art X, §§5, 6 Art VIII, §§5, 6,7
S D Art XIII, §2 Art XIII, §§4, 5 | Art XIII, §§4,5
Tenn. Art II, §29 Art 1I, §29
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Indebtedness (Continued)
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Incurred by State

State Incurred by Incurred by
By Constitutional By By the County Municipahity
Amendment Referendum Legislature
Tex Art III, §49 Art 'IIT, §52 Art III, §52; art
XTI, §5
Utah Art. XIV, §§1, 2 Art XIV, §§3, 4 Art XIV, §§3,4,5
Va Art XIII, §§184, Art VII, §115a Art VIII, §127
184a
Wash Art VIII, §3 Art VIII, §6 Art VIII, §6
(amend 27) (amend. 27)
W.Va [ Art X, §4 Art X, §8 Art VI, §39a;
Art X, §8
Wis Art VIII, §§4,6, 7 Art XI, §3 Art XI, §3
Wyo Art XVI, §8§1, 2 Art XVI, §§3,4 | Art XVI, §§4, 5

2
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Table 26 Finance Highway Bond Issues and Antidiversion of Funds

Antidiversion of Funds

State Highway Bond Issues
Dedicated Highway Other Dedicated Funds Raised by
Taxes Taxes Incurring Debt
Ala Amends XI (art XX), | Amend XCIII
XVIII; XXI (art
XXa), XLII;
LXXXVII
Arniz Art IX, §14 Art IX, §3 Art 1X, §5
Ark Art XVI, §1 Art XVI, §11
Calif Art XVI, §§2, 3 Art XXVI, art XI, Art XV, §1 Art XVI, §1
§18Y4
Colo Art XI, §3 Art X, §18 Art XI, §§4, 8 Art XI, §4
Del Art VIII, §3
Fla Art IX, §16 Art. IX, §16
Ga. Art VII, §9 (§2- Art VII, §3 (§2- Art VII, §3 (§2-
6204(b)) 5609) 5603)
Idaho Art VIII, §3 Art VII, §17 Art VIII, §1 Art VIII, §1
I Art IV, §18 Art IV, §18
Towa Art VII, §8 Art VII, §5 Art VII, §§2, 4,5
Kan. Art XI, §85,6 Art XTI, §8
Ky §230 §180 §§49, 178
La Art 1V, §§2, 12 (a), Art IV, §2¢, art VI,
art VI, §§22, 22(d), |  §§22, 23; art VI-A
22(e), 23
Me Art IX, §19
Md. Art 111, §34
Mass [§218] art LXXVIII [§195] art LXII
Mich Art X, §10 Art X, §22 Art X, §10
Minn Art. XVI, §12 Art XVI, §§95,105 | Art IX, §5 Art IX, §8
Mo Art 1V, §30 Art VI, §29
Mont Art XII, §1 (b) Art VIII, §3
Nev Art 1X, §5 Art IX, §3
N H Pt II, art VI-a
N.J Art. VIII, §2, 13 Art. VIII, §2, 93
N M Art IX, §16 Art TX, §12 Art TX, §9
NY Art VII, §14; Art VII, §12
art. X, §6
N C Art V, §7
N D Art LVI Art XII, §182
Ohuo Art VIII, §2¢ Art XII, §5a Art XII, §5 Art VIII, §§1, 2
Okla Art X, §19 Art X, §§16, 24
Ore Art IX, §3 Art IX, §3
Pa Art IX, §§4,16,21 | Art IX, §18 Art IX, §5
S D Art XI, §8 Art XI, §9
Tex Art IIT, §52 Art VIII, §7-a
Utah Art. X1V, §§1,2,5
Wash Art II, §40 (amend 18) | Art VIII, §3 Art VIII, §§1, 2, 3
W Va Good Roads amends, Art VI, §52
1920, 1928, $50 Mil-
lion Bond Issue for
Roads amend, 1948
Wis Art VIII, §6 Art VIII, §7
Wyo Art XV, §16
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Table 27 Finance Prohibited Relationships Between Governmental and Non-Governmental Entities

State Credit and Faith Jomt Ownership Transfer of Obligations
Ala Amend LVIII, (§93) Amend LVIII, (§93)
Alaska Art IX, §6
Anz Art IX, §7 Art IX, §7
Ark Art XVI, §1 Art XII, §12
Calif Art IV, §31
Colo Art XI, §1 Art XI, §1
Del Art VIII, §§4, 8 Art VIII, §8 Art VIII, §§4, 8
Fla Art 1X, §10 Art IX, §10
Ga Art VII, §3 (§2-5604) Art VII, §3 (§2-5€04) Art VII, §3 (§2-5605)
Idaho Art VIII, §2 Art VIII, §2
I Art 1V, §20 Art 1V, §20
Ind Art XI, §12 Art XI, §12 | Art X, §6
Towa Art VII, §1 Art VII, §1
Ky §179 §179 §176
La Art IV, §12 Art IV, §12 Art IV, §12; art XIV, §14 (k)
Me Art IX, §14
Md Art 111, §§34, 54
Mass [§192] art LXII
Mich Art VIII, §25, art X, §12
Minn Art IX, §10
Miss Art VII, §183, art XIV, §258 | Art VII, §183, art XIV, §258 | Art XIV, §258
Mo Art III, §39, art VI, §23 Art VI, §23 Art 111, §39
Mont Art XIII, §1 Art XIII, §1 Art XIII, §4
Neb Art XIII, §3 Art XI, §1
Nev Art VIII, §9 Art VIII, §9 Art IX, §4
NH |PtIart V
NJ Art VIII, §2, 71
N M | Art IX, §14
N Y | Art VII §8, art VIII, §1 Art VIII, §1 Art VII, §8
N C

Art V, §4

Art XII, §185

Art VIII, §§4, 6

Art X, §§15, 17

Art XI, §9

Art IX, §86,7

Art XXXI, §1

Art X, §6

Art TI, §§29, 31

Art TII, §§50, 52, 52-b
Art VI, §31

Art XIII, §185

Art VIII, §§5, 7; art XII, §9
Art X, §6

Art VIII, §3

Art XVI, §6

Art XII, §185
Art VIII, §§4, 6
Art X, §§15,17
Art XI, §§6, 9
Art IX, §§6, 7

Ar

-+

11, §§29, 31

Art VI, §31
Art XIII, §185
Art XII, §9
Art X, §6

Art XVI, §6

Art VIII, §5
Art X, §14
Art XI, §8
Art IX, §0
Art XXXI, §1

Art TII, §52-b
Art XIV, §6
Art XIII, §185

Art X, §6




Table 28

Intergovernmental Relations

Mascellaneous

State Tuternal Local, Special or Swuits Against the
Federal-State State and Local Improvements Private Laws State Workers' Hours of Convict Labor Contracts Roadside
Rights Work Advertising
Ala Amend LXXXVII Amend LVIII, Art 1V, §104 Art I, §14
(§93)
Alaska Art XII, §2 Art X, §13, art Art 11, §19 Art 11, §21
XII, §2

Anz Art IV, §19 Art IV, §18 Art XVIII, §1 Art XVIII, §10
Ark Art V, §24, Art V, §20 Art XIX, §16

amend 14
Calf Art 1V, §25 Art XX, §6 Art XX, §17
Colo Art XI, §3 Art V, §25 Art V, §25a
Del Art 11, §19 Art T, §9
Fla Art III, §20 Art III, §22
Ga Art VIL §7 Art VII, §6 Art III, §7

(§2-6001) (§2-5901) (2-1917)
Idaho Art 1V, §18 Art 111, §19 Art V, §10, art Art XI11, §2
1V, §18
m Art IV, §22 Art 1V, §26
Ind Art 1V, §22 Art 1V, §24
lowa Art 111, §30
Kan Art XI, §9 Art 11, §17
Ky §59 §231 §162
la Art 1V, §4 Art III, §35, art Art 111, §33 Art VI, §22 (d),
X1V, §14 (1) (e)

Me Art 1V, §13
Md Art I11, §46 Art 111, §34
Mass [§11) Pt I,art X [§180) art 1,
Mich Art X, §14
Minn Art XVI, §2 Art IX, §5 Art 1V, §33
Miss Art IV, §§87, 90 Art 1V, §85
Mo Art 111, §38a Art VI, §16 Art III, §§40, 41
Mont Art V, §26 Art XVIII, §4
Neb Act XIII, §2 Art 111, §18 Art V, §22
Nev Art IX, §3 Art 1V, §20 Art 1V, §22
NJ Art VIII, §2, 93 Art 1V, §7 Art 1, 19
NM Art IX, §16 Art TV, §24 Art XX, §19
NY Art III, §17 Art 1, §17 Art T, §17
NC Art 11, §29
ND Art XII, §185 Art II, §69 Art 1, §22
Ohio Art VIII, §2¢ Art XII, §6 Art T, §16 Art IT, §37
Okla Art XVI, §2 - Art V, §§32, 16 Art XXIII, §1 Art XVI, §1

SNOISIAOYd TVNOILALILSNOD dLVLS



Ore

s D

Tenn
Tex

Utah
Va.
Wash
W Va
Wis
Wyo

Art VIII, §10
Art XVI, §9

Art VIII, §9,
art XIII, §§1,
16

Art XI, §10

Art XIII, §185

Art VIII, §10
Art XVI, §§6, 9

Art 1V, §23
Art 111, §7
Art TII of amend
Art 111, §23

Art XI, §8

Art IT1, §§56, 57,
art VIII, §9,
art XI, §2

Art VI, §26

Art TI, §28
Art VI, §39
Art IV, §31
Art TII, §27

Art 1V, §24
Art T, §11
Art XVII, §2
Art 111, §27

Art 1, §17

Art 11, §26
Art VI, §35
Art 1V, §27
Art 1, §8

Art. XV, §6

Art XIX, §2

Art XVI, §24

Y XIANAdAV
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APPENDIX C

HAWAII—PERTINENT CONSTITUTIONAL PROVISIONS AFFECTING
HIGHWAY OPERATIONS

Hwhway Administration

No specific reference to Highway De-
partment.

Acquisition of Property

Due process clause, art. 1, §4 Just com-
pensation required when property 1s taken
—art 1, §18

Finance

Tazation No specific provisions on hmi-
tation of taxing power or special highway
taxes.

Indebtedness. Bonds and other instru-
ments of indebtedness for the State and its
pohitical subdivisions must be authorized
by the legislature Indebtedness of a po-
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litical subdivision must also be authorized
by 1ts governing body. Limitations on the
amount of indebtedness that the State and
political subdivisions may incur are also
specified. art VI, §3.

No specific reference 1s made to highway
bond 1ssues or antidiversion of funds

Prohibited Relationships Between Gov-
ernmental and Non-Governmental Entities
The Hawanan Constitution provides that
the public credit be used for a public pur-
pose only art VI, §6

Intergovernmental Relations

The legislature may provide for coopera-
tion on the part of Hawan and its political
subdivisions with the United States, or
other States or territories or their political
subdivisions art XIV, §5



HE NatronanL Acapemy oF SciENCEs—NATIONAL ResearcH COUNCIL is a

private, nonprofit organization of scientists, dedicated to the furtherance of
science and to its use for the general welfare. The Acapemy itself was estab-
lished in 1863 under a congressional charter signed by President Lincoln. Em-
powered to provide for all activities appropriate to academies of science, it was
also required by its charter to act as an adviser to the federal government in
scientific matters. This provision accounts for the close ties that have always
existed between the AcapEmy and the government, although the Acapemy ig not
a governmental agency.

The NarionaL Researca CounciL was established by the Acapemy in 1916,
at the request of President Wilson, to enable scientists generally to associate their
efforts with those of the limited membership of the Acapemy in service to the
nation, to society, and to science at home and abroad. Members of the NaTIONAL
ResearcH CounciL receive their appointments from the president of the Acapemy.
They include representatives nominated by the major scientific and technical so-
cieties, representatives of the federal government, and a number of members at
large. In addition, several thousand scientists and engineers take part in the
activities of the Researca Councin through membership on its various boards and
committees.

Receiving funds from both public and private sources, by contribution,
grant, or contract, the Acapemy and its REsearcH CounciL thus work to stimu-
late research and its applications, to survey the broad possibilities of science, to
promote effective utilization of the scientific and technical resources of the
country, to serve the government, and to further the general interests of science.

The Hicaway REseArcH Boarp was organized November 11, 1920, as an
agency of the Division of Engineering and Industrial Research, one of the eight
functional divisions of the NationaL ResearcH Councin. The Boarp is a co-
operative organization of the highway technologists of America operating under
the auspices of the Acapemy-Councin and with the support of the several high-
way departments, the Bureau of Public Roads, and many other organizations
interested in the development of highway transportation. The purposes of the
Boarp are to encourage research and to provide a national clearinghouse and
correlation service for research activities and information on highway adminis-
tration and technology.
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