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PREFACE 

The Highway Laws Committee of the Highway Research 
Board is engaged in a research program designed to provide 
highway officials and other interested persons with compre
hensive reports on the legal aspects of every major highway 
function. To date the Committee staff has completed reports 
on several main segments of its program, including "Relo
cation of Public Utilities Due to Highway Improvement, An 
Analysis of Legal Aspects" (Special Report 21); "Express
way Law, An Analysis" (Special Report 26); "Acquisition 
of Land for Future Highway Use, A Legal Analysis" (Special 
Report 27); "Condemnation of Property for Highway Pur
poses, A Legal Analysis" (Part 1, Special Report 32 and 
Part I I , Special Report 33); "Legislative Purpose in High
way Law, An Analysis" (Special Report 39); "Outdoor 
Advertising Along Highways, A Legal Analysis" (Special 
Report 41), "Highway System Classification, A Legal 
Analysis" (Part I , Special Report 42), "Federal-Aid Pro
visions in State Highway Laws, An Analysis" (Special Re
port 48); "Intergovernmental Relations m State Highway 
Legislation, An Analysis" (Special Report 49); "State Con
stitutional Provisions Concerning Highways, A Legal 
Analysis (Special Report 50), and "Highway Contracts, A 
Legal Analysis" (Special Report 57). 

This IS the third in a series of reports on "Condemnation 
of Property for Highway Purposes". This report covers 
various aspects of the condemnation of property for high
way purposes; namely, board of viewers, jury trial, miscel
laneous tribunals for determining compensation, time at 
which value is determined, constitutional provisions con
cerning the taking and damaging of property, set-off of 
benefits, interest and court costs, determination of necessity, 
right of entry, property already devoted to a public use, 
dismissal or abandonment of proceedings, and scope of 
appeal 

This report was researched and written by Howard G 
Feldraan, a former member of the Highway Laws staff and 
now special research assistant Photographs are furnished 
through the courtesy of the Bureau of Public Roads 
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SUMMARY OF FINDINGS 

In assessing the wortii of a particular con
demnation statute, one of the most impor
tant factors IS the procedure established to 
determine the amount of the award to the 
landowner Methods of condemnation are 
divided into two broad categories: the 
administrative method and the judicial 
method 

In the eight States which use the admin
istrative method, the condemnor can take 
land by taking certain steps which do not 
include instituting court proceedings The 
condemnor makes the initial determination 
of the amount of compensation. It is then up 
to the landowner to start proceedings if he 
wishes to contest the amount of the award 

Under the judicial method, which is used 
m the other 44 jurisdictions, the condemnor 
institutes the proceedings and the amount 
of compensation is initially determined by 
a board of viewers, by a jury, or by other 
means independent of the condemnor (Both 
methods of condemnation are explained in 
H R B Special Report 33, "Condemnation of 
Property for Highway Purposes, A Legal 
Analysis, Part I I . " ) 

This analysis is limited to those jurisdic
tions which use the judicial method, plus 
Pennsylvania, which uses a board of viewers 
as the first step in its procedure after the 
landowner has contested the highway de
partment's determination Generally speak
ing the following three procedures are used 
under the judicial method 

1. A hearing by a board of viewers and 
determination of compensation by that body 
with an appeal to a trial de novo, with or 
without a jury, which redetermines the 
amount without considering the viewers' 
decision. 

2. A trial before a judge or jury, without 
the use of a board of viewers 

3. A hearing by a board of viewers or 
commissioners, without appeal to a jury 
trial 

Board of Viewers 

Twenty-one of the jurisdictions which 
employ the judicial method do not use 
viewers at the State level. Compensation is 
determined, at the State level, by a board 
of viewers with an eventual trial, with or 
without a jury in 25 States. With the ex
ception of Georgia, Iowa, Mississippi, New 
Hampshire, South Carolina and Tennessee 
the court appoints the persons who consti
tute the board of viewers If a board of 
viewers is used in Georgia, the condemnor 
and property owner each designate one 
viewer, and the two choose the third mem
ber of the board AVhenevcr the damages 
are payable out of the State treasury, the 
Chief Justice of the Iowa Supreme Court is 
required to appoint the members of the 
commission whose responsibility it is to 
assess damages. In Mississippi, the special 
court of eminent domain which assesses 
compensation, consists of a justice of the 
peace, chosen by the clerk of the circuit 
court, and a jury of 12 chosen in the same 
manner as an ordinary jury The governor 
in New Hampshire appoints the viewers, 
while in South Carolina, although he desig
nates the persons eligible to serve as view
ers, the actual appointment is made by the 
State highway department. The general 
condemnation law of Tennessee places the 
responsibility of appointing the viewers on 
the sheriff of the county in which the prop
erty is located 

In 17 of these States, the board of viewers 
consists of three persons. Five viewers are 
required in South Carolina, Tennessee and 
West Virginia while six persons constitute 
the board in Iowa The special court of 
eminent domain in Mississippi consists of 
a justice of the peace and 12 jurors The 
Pennsylvania statute does not specify the 
number of viewers to be appointed. 

Various requirements are found in the 
statutes of these 25 States concerning the 
qualifications of prospective viewers. The 
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most common requirement is that a viewer 
be a freeholder or citizen of the county in 
which the property being condemned is 
located In Iowa, the venue is the entire 
State with the requirement that no two of 
the viewers be residents of the same county. 
A viewer in Alaska must be a competent 
resident of the precinct which is the situs of 
the condemned property The statutes of 12 
States specifically provide that the viewers 
must be disinterested persons Prospective 
viewers in Alabama, Montana and Tennes
see must possess the same qualifications as 
required of a juror, and in Oklahoma the 
viewers are chosen from the regular jury 
list. Georgia, New Hampshire and Penn
sylvania are silent in regards to qualifica
tions a viewer must possess. 

The power of issuing subpoenas is ex
pressly granted to the board of viewers in 
five States In a majority of the 2 5 States, 
it appears from a reading of the statutes 
that the judge has little or no power over 
the viewers' report. That is to say, if either 
party should be dissatisfied with the de
cision of the board it may demand a trial, 
without any court action being taken with 
respect to the board's report. However, in 
seven States the powers vested in the court 
more closely approximate those which a 
judge may exercise with respect to a jury 
verdict., With the exception of North Caro
lina, the court is limited to accepting or 
rejecting, m toto, the viewers' conclusions 
and returning the case to the same or a new 
board to make another assessment. The 
North Carolina statute provides that in 
addition to the aforementioned powers, the 
court may modify the viewers' award of 
compensation. Language found in the 
statutes of five States provides, in sub
stance, that the judge may make such order 
as right and justice require. 

At the county level some jurisdictions 
follow the general condemnation statute 
and, in addition, there are two classes of 
laws which are relevant to this study. In 
14 States, the procedure for laying out and 
establishing pubhc roads (usually county 
roads) contains provisions for the fixing of 
compensation In six States, condemnation 
procedures which, make use of viewers have 

been enacted for counties Only those 
statutes which provide for a board of view
ers or a similar body are included within 
the report. 

In 11 States the county governing body 
appoints the board of viewers; while the 
county court, or its equivalent, in six States 
designates the persons to serve as members 
of the board. Iowa and Nevada procedure 
requires that the condemnor and property 
owner each choose an equal number of 
viewers and the viewers designate an addi
tional person to serve on the board In 
Tennessee the road district commissioner 
chooses two freeholders of the district to 
act with him as jury of viewers to assess 
damages. 

With the exception of the statutes found 
in four States, the various laws concerning 
the determination of compensation at the 
county level specify that the board shall 
consist of three viewers. Four provisions in 
three States require the appointment of five 
viewers, in Louisiana six persons are to be 
appointed. 

Pursuant to the statutes of 12 States, a 
potential viewer must be a disinterested 
freeholder of the county in which the prop
erty is located. In Arkansas and New York 
a viewer must be a disinterested citizen of 
the county. Another provision in New York 
and the statutes of Michigan and Nevada 
provide that a viewer be a disinterested 
person of the county wherein the condemned 
property is located A viewer in Wyoming 
must be a suitable and disinterested elector 
of the county. 

In 18 States, procedures applicable to all 
or certain classes of cities are found which 
make use of a board of viewers. With the 
exception of Oregon and South Carolina, 
the members of the board are chosen by the 
court. The city council in Oregon and the 
parties in South Carolina designate the 
members of the board of viewers With the 
exception of Michigan and South Carolina, 
the boards of viewers consist of three per
sons. South Carolina law specifies five 
persons, and 12 persons constitute the board 
in Michigan 

A majority of these statutes require that 
prospective viewers be freeholders of the 
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city. Connecticut and Maryland law pro
vides that the viewers must be electors of 
the city A prospective viewer in Texas 
must be both a freeholder and a qualified 
voter; any competent, disinterested person 
has the capacity to serve as a viewer in 
Illinois and Oregon. 

Junj Trial 

The constitutions of ten States provide 
for a jury trial in all cases The most com
mon constitutional provision, found in 26 
States, provides that the right to a jury trial 
shall remain inviolate or continue as hereto
fore In eight States, the constitution pro
vides that there shall be a trial by jury in 
all cases except when the State is the con
demnor Four State constitutions require 
a jury trial when the condemnation is for a 
corporation other than a municipal corpora
tion. The Arkansas jury provision is appli
cable only when the condemnor is a private 
corporation. The Louisiana clause, by its 
very terms, limits jury trials to criminal 
cases The Utah constitution provides that 
the right to a jury trial shall remain in
violate in capital cases. 

The statutes of 42 States clearly, and 
probably in Nebraska, provide for a jury 
trial in condemnation proceedings insti
tuted by the State highway department. 
I n 31 States and probably Nebraska, the 
jury provision is found in the general con
demnation statute. In 15 States special con
demnation procedures for the State highway 
department provide for a trial by jury. 
Aside from the general condemnation 
statutes which are applicable to all con
demnors, in 8 States provisions limited to 
counties and in 21 States, provisions appli
cable to some or all cities, provide for a 
jury trial. 

Miscellaneous Tribunals 

The general condemnation laws of sev
eral States provide that if the parties waive 
a trial by jury, an official referee or referees 
may be employed to make the preliminary 
determination of damages The procedures 
applicable to the State highway department 

in Connecticut and New York substitute a 
court-appointed referee for a jury. In sev
eral jurisdictions a board, much like a 
board of viewers, is used except that there 
IS no resort to trial from the board's 
decision 

These boards range in size from three 
members in Arizona, Delaware, Michigan 
and New York to six members in Missouri 
Five persons constitute the board in Vir
ginia, AVisconsin and the District of Colum
bia Generally speaking, a prospective 
viewer or commissioner must be a com
petent, disinterested person and, in most 
cases, a freeholder In the District of Co
lumbia a special hst is kept from which the 
"jurors" arc chosen A commissioner in 
Michigan cannot be a resident of the same 
township w-herein the condemned property 
IS located 

Tvne at Which Value Is Determined 

The time at which property is evaluated 
may materially affect the size of the award 
An inspection of the statute and case law of 
the several jurisdictions reveals that the 
question has been answered differently in 
the various States and possessions. In ten 
jurisdictions, the general condemnation law 
provides that the key date is the issuance or 
service of the summons With the excep
tion of Indiana, these provisions stipulate 
that improvements placed upon the con
demned property subsequent to the date 
of valuation are noncompensable In Cali
fornia, if the case is not tried within one 
year from the date of the commencement of 
the action (filing complaint and issuing 
summons), unless the delay is caused by 
the property owner, the compensation and 
damages are determined as of the date of 
the trial Other dates used by various 
jurisdictions are: the date the highway 
commission, by resolution establishes the 
necessity of the property, the date of the 
trial, the award of the viewers, time of 
possession or the date of the trial, which
ever is the earliest, and filing of the peti
tion to condemn, or entry into possession, 
whichever comes first 
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Constitutional Provisions 

The starting point for any discussion of 
the rules governing compensation is the 
constitutions of the several States In 21 
States compensation must be made for a 
"taking" of projjerty, while in 24 States 
compensation must be made for a "taking 
or damaging" of property 

The constitutions of Alabama, Kentucky 
and Pennsylvania each contain two pro
visions a "taking" provision applicable to 
all types of condemnation, and a "taking 
or damaging" provision applicable to con
demnation proceedings brought by muni
cipal and other corporations The North 
Carolina constitution does not contain a 
condemnation provision as such, but does 
piovide, in substance, that no ])erson's prop
erty " ought to be taken but by the 
law of tiie land " 

It IS difficult to generalize as to the dif
ferences between a "taking" and a "taking 
or damages" State A "taking" jurisdic
tion IS not required to compensate for every 
depreciation in value of i)roperty not phys
ically taken But this is also true for a 
"taking or damaging" jurisdiction, because 
the constitutional concept of damage ap
plied by the courts docs not require com
pensation for all decreases in value 

Probably the most important difference 
between the two constitutional provisions 
manifests itself in the area of consequential 
damages Generally speaking, consequential 
damages, which do not involve taking of 
land, are not compensable m a "taking" 
jurisdiction wiule they are compensable in 
some "taking or damaging" States 

Remaining Property 

The concepts of benefits and severance 
damages both presuppose that there is a 
paitial taking of property and that the re
maining property receives certain advan
tages due to the jiroposed imi^rovemcnt for 
which the taking is made The courts have 
developed two tests to govern the question 
of what constitutes the remaining property 
—unity of title and unity of use Unity of 
title requires that the property taken and 
the remaining land must have been held by 

the property owner in the same quality of 
ownership The unity of use test requires 
that i)oth parcels of land were used in con
junction with eacli other It would seem 
that the unity of use test is satisfied if the 
two parcels of land are adaptable to the 
same use rather than requiring that they 
be actually devoted to the same use. Also, 
it appears that this test does not require 
that the two tracts be contiguous However, 
some jurisdictions require, as a separate 
test, that the tracts be contiguous. 

Set-off of Benefits 

Types of benefits arc classified differently 
in different States, and the effect of the 
benefit on the determination of compensa
tion depends upon this classification There 
is a good deal of confusion as to just what is 
the difference between a special benefit and 
a general benefit Some of the different rules 
which are applied are that special benefits 
must be local or neighborhood benefits; that 
they must differ m kind from those enjoyed 
by the general public, or that they must be 
jjhysical in nature 

Twelve States and the Federal govern
ment cither by statute, judicial decision or 
both, permit the set-off of benefits against 
the value of the land taken and damages 
to the remainder Of these 13 jurisdictions, 
eight permit only the deduction of special 
benefits, five States authorize the deduc
tion of both special and general benefits 

In 27 jurisdictions benefits may be de
ducted only from the damages to the prop
erty not taken Eighteen of these jurisdic
tions limit the set-off to special benefits, 
New York, Virginia and West Virginia per
mit the deduction of general, as well as spe
cial benefits The laws of Alaska, Arizona 
and Nevada do not specify the type of bene
fit which may be deducted, and no case was 
found interpreting the particular statute 
No case was found interpreting "real bene
fits" as used in the Wyoming statute Al
though the Illinois cases hold that only 
special benefits may be deducted, the inter
pretation given to special is broad enough 
to encompass general benefits The Florida 
statute IS written in terms of "enhancement 
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m value" of the remaining property without 
specifying the nature of the enhancement. 

By provisions in their respective constitu
tions, Iowa and Oklahoma prohibit the set
off of benefits. The status of the set-off 
rule or the type of benefit which may be 
deducted is not clear in eleven jurisdictions. 

Interest 

As a means of compensating the property 
owner for damages attributable to a delay 
in payment of compensation, interest is nor
mally made part of the final award. The 
condemnation statutes of 18 jurisdictions 
provide for a fixed rate, ranging from 4 per
cent in Massachusetts to 6 percent in nine 
States the District of Columbia and Puerto 
Rico. Interest at the rate of 5 percent is 
paid m Louisiana, Virginia and Hawaii, 
while the legal or lawful rate is paid in 
California, Georgia and New Mexico In 
the absence of a statutory rate using the 
legal or ordinary commercial rate has re
ceived judicial approval. 

As a general rule interest must begin to 
run not later than the date of the entry into 
possession Other dates which received 
legislative recognition as the time from 
which interest should be paid are possession 
or award, whichever occurs first, order of 
special master; report of commissioners; 
date of deposit if award increased on ap
peal; and date of deposit. 

The immediate possession statutes usually 
provide that interest shall accrue either 
from the date of possession or the date of 
the order permitting possession In the eight 
States using the administrative method title 
normally vests prior to possession and in
terest probably is computed from the date 
title changes hands. 

Costs and Expenses 

Since costs and expenses were not 
awarded at common law, the property 
owner does not have a constitutional right 
to receive court costs and expenses incurred 
in defending the taking of his property. I f 
these items are awarded it must be pursuant 
to statute and unless the general statute on 

costs IS specifically made applicable to con
demnation proceedings, it does not apply to 
such proceedings. 

In eight States the general condemnation 
law contains a provision placing the taxing 
and allocating of costs within the court's 
discretion It would seem that in seven 
States the condemnor is taxed with costs in 
all cases The procedures found in nine 
States require that the condemnor pay costs 
up to a certain point in the proceedings and 
from that point the awarding of costs is 
determined by which party initiates further 
action and who is successful m the sub
sequent phases of the proceedings. 

A comparison is made in several States 
between the amount of the original offer 
made by the condemnor and that awarded 
by the commissioners ,or viewers. Depending 
upon which amount is greater, the con
demnor or property owner is required to 
pay costs Another group of States com
pare the amount awarded by the commis
sioners or viewers with that awarded by 
the court or jury The taxing of costs in 
these jurisdictions is dependent upon which 
party institutes further proceedings and 
who the successful party is, in the new 
phases of the proceedings Four States, 
Minnesota, New Hampshire, Ohio and Wis
consin, have provisions which direct that 
costs shall be awarded to the prevailing 
party Several jurisdictions require that 
costs and expenses shall be taxed against 
the condemnor in the event he abandons the 
proceedings 

Unless the statute provides otherwise, 
taxable costs are generally held to be the 
ordinary and usual costs allowed in civil 
actions Fourteen jurisdictions require the 
condemnor to reimburse the property owner 
for attorney's fees. Of these, seven States 
and the District of Columbia pay counsel 
fees only when the condemnor abandons 
the proceedings Counsel fees are paid in 
North Carolina only when the court ap
points an attorney to represent unknown 
parties Delaware and Iowa laws specif
ically prohibit the payment of attorney's 
fees. 
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Determination of Necessity 

In the absence of a constitutional pro
vision or statute providing otherwise, the 
overwhelming majority of the cases hold 
that the question of the necessity of a par
ticular tract of land is for the condemnor 
to decide, and is not to be reviewed in court 
unless the property owner alleges fraud, 
bad faith or an abuse of discretion by the 
condemnor However, in a significant num
ber of States, it appears that statutes have 
been enacted which make the question of 
necessity one cognizable by the courts The 
general condemnation statutes of eight 
States require the court or judge to pass 
ui)on the question of necessity In three 
States, Aiizona, Montana and Nevada, the 
condemnor is required to allege m his peti
tion, tliat the property is necessary 

In a majority of jurisdictions, no refer
ence to the question of necessity is found in 
the statutes, thus making the condemnor 
ultimately responsible for tlie decision In 
seven .States, Arizona, California, Kentucky 
(State), Minnesota, Oregon (State), Soutii 
Dakota and Washington (toll facilities), 
tile condemnoi is required to pass a resolu
tion which becomes a conclusive presump
tion as to the necessity of the taking The 
Idaiio and Kentucky (county) statutes also 
lequire the condemnor to jiass a resolution, 
but it is only a prima facie presumption of 
the necessity In Missouri, the pertinent 
statute provides that the question of neces
sity IS not one for the courts 

Right of Entry 

As a means of ])ermitting tlie condemnor 
to decide intelligently which property is re
quired, a number of jurisdictions have en
acted provisions which permit the con
demnor to enter upon the propei ty to make 
surveys and insiJcctions These statutes 
may be divided into two categories The 
first group simply provide tliat the agents 
of the condemnor may enter upon the prop
erty, the statutes in the second group pro
vide tiiat the condemnor may enter upon 
the property but that lie is liable for actual 
damages or for damages due to wantonness, 
negligence, malice or carelessness 

Property Already Devoted to a Public Use 

In determining whether property already 
devoted to a public use may be taken for 
another public use the character of the 
condemnor is or primary importance 
(jcnerally, the doctrine of prior public use 
does not apply when the State condemns 
jM-operty for one of its sovereign purposes. 
However if the condemnor is a municipality 
the doctrine is applicable and may act as a 
restriction upon the municipality's exercise 
of the power of eminent domain 

In essence, the doctrine of prior public 
use is that where a proposed use will either 
destroy or substantially interfere with an 
existing use, the exercise of the power of 
eminent domain will be denied unless the 
legislature has authorized the acquisition, 
either expressly or by necessary implication 
If the exercise of a power granted by the 
legislature would be prevented if the land 
could not be condemned, the courts infer 
tiiat the taking is authorized Also, from 
the difficulties which would be incurred if 
the property were not taken, it may be 
assumed that the legislature intended to 
permit the condemnor to exercise tlie power 
of eminent domain 

An exception to the general rule now 
embodied in the general condemnation 
statutes of nine jurisdictions, is that if the 
proposed use will serve a more necessary 
use tlian the existing use, the condemnor 
may take the property The California pro
vision stipulates that when property is ap
propriated by any individual firm or private 
corporation the use thereof for a State high
way 01 public street is a more necessary use 
Legislation dealing with the Port of New 
York Authority and several special author
ities in New Jersey provides that use of 
ju-operty for highways is a more necessary 
use than for other purposes 

In seven States, special legislation dealing 
with turnpike or bridge authorities contains 
broad and all-inclusive descriptions of the 
tyî e of projjerty which may be condemned 
Tiiese arc probably broad enough to permit 
the taking of property devoted to a public 
use Four States have statutes which per
mit the taking if the pioposed use will not 
interfere with the existing use 



SUMMARY OF FINDINGS 

m 

F I G U R E 1 
Increase in value of remaining' land may amount to a benefit which wil l affect the amount of 

compensation paid to the condemnee. 

Dismissal or Abandonment of Proceedings 

Legislation exists in 25 jurisdictions which 
governs the time within which abandonment 
is permitted and prescribes certain condi
tions which must be satisfied by the con
demnor before i t may exercise the privilege. 
I n 19 jurisdictions the general condemna
tion law contains a ])rovision concerning 
abandonment; in Illinois, Ohio and Oregon, 
the procedure ajiplicable to the State high
way department includes a section on 
abandonment. The procedure followed by 
counties in five States and l)y cities in seven 
States also contains a i)rovision relative to 
abandonment. 

Twelve statutes specify a period, sub
sequent to the final judgment or verdict of 
the t r ia l court within which the condemnor 
may abandon the i)roc('edings. The i)eriod 
varies from ten days in Florida to one year 
in Indiana. I n the remaining jurisdictions 
a variety of dates are found which seem to 

serve as the cut-off date for the condemnor 
to abandon the i)roceedings. 

Without a statute making the right of 
abandonment absolute and unconditional 
it is within the discretion of the court, and 
for that matter the legislature, to permit the 
discontinuance of the jiroceeding on condi
tion that the condemnor pay the court costs, 
attorneys' fees or other cxjienscs. Tlierefore, 
i t is not surprising to find that: in twelve 
jurisdictions the condemnor is required to 
pay costs, disbursements and reasonable 
attorneys' fees; in five States the condemnor 
is required to pay costs; in Hawaii he must 
])ay costs, attorneys' fees and damages 
suffered by the landowner; in Massachu
setts (alternate method) and Puerto Rico 
the condemnor must compensate the prop
erty owner for any damages lie suffered; 
and in Pennsylvania the condemnor must 
pay costs and actual damages suffered by 
the property owner. The AVisconsin statute 
vests in the court the power to impose 
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whatever conditions it deems advisable be
fore permitting the condemnor to abandon 
the proceedings. In seven States the statutes 
are silent concerning the payment of any 
such items. 

Scope of Appeal 

The statutes providing for an appeal from 
the trial court's decision normally specify 

that an appeal may be taken, the time for 
taking an appeal, and the procedural steps 
necessary to perfect an appeal. However, 
these statutes are of no assistance in deter
mining the scope of review vested in the 
appellate court A synthesis of the case law 
reveals that appeals involving the taking of 
property arc treated as appeals in other 
civil actions 



INTRODUCTION 

In the vast majority of condemnation 
proceedings, the issue in dispute is the 
amount of compensation due the property 
owner for the taking and/or damaging of 
his property The subject matter of this 
study consists of the procedural and sub
stantive laws of the several States and 
territories which govern the handling of this 
IJroblem 

The importance of the procedural method 
employed to arrive at the amount of money 
due the landowner should not be minimized 
The applical)le procedural law is as impor
tant in arriving at a just decision as the 
substantive rules of law which control a 
particular first-situation. Disregarding for 
a moment tiie substantive law concerning 
compensation in an eminent domain case, 
a jurisdiction which utilizes an archaic, 
inadequate procedure is increasing the 
chances of results adverse to both itself and 
the property owner 

With this thought in mind, the discussion 
of "Procedural Law" is devoted to an 
analysis of those bodies whose responsi
bility it IS to determine the amount of com
pensation due the property owner I t in
cludes a discussion of such entities as a 
board of viewers, commissioners, jury, and 
•;i judge without a jury. Such important 
topics as the qualifications of the members 
of the board of viewers, the effect of its 
leport and the power of the court to amend, 
accept or reject the report are discussed 

The material presented and the discus
sion thereof has a two-fold objective First, 
to compile and describe the existing law in 
the various jurisdictions, second, to analyze 
the elements of the different procedures and 
indicate, as far as possible, which are the 
most desirable 

Following the discussion of the existing 
procedural structure, some aspects of the 
substantive law pertaining to the compensa
tion due the property owners are reviewed 

Although not a question of substantive 
law, the important problem of the date to 
be used as the time to value the property 

taken or damaged is discussed in this part 
of the monograjih This analysis consists of 
a study of existing statutes and case law 
fixing the date at which condemned prop
erty IS evaluated 

The goal of condemnation statutes and 
cases IS determination of the constitution
ally required "just compensation " The 
liertinent constitutional clauses are phrased 
in terms of "taking" or "taking and damag
ing" of property This report discusses these 
two types of provisions and traces the con
sequences of each 

In the process of arriving at the amount 
of compensation due the landowner, the 
valuing body will necessarily be required to 
determine which items of loss to the owner 
are compensable and those which are non-
compensable The problem of "conse
quential damages" and the theory behind 
denying payment for certain classes of loss 
arc discussed 

The concept of "just compensation" en
compasses the proposition that if the prop
erty owner derives a benefit from the facil
ity for winch his land is taken, the amount 
of benefit should be taken into account in 
arriving at the compensation to be paid 
An analysis of the law of benefits as it 
exists in the several States and territories is 
tiierefore included. 

Those elements of the final award such as 
interest, court costs and attorney fees, 
which are ancillary to the value of the 
affected property and for which the prop
erty owner is compensated in some or all 
of the jurisdictions, are analyzed and dis
cussed. 

There are also discussed six miscellaneous 
subjects, not related to the determination of 
compensation, but all important to the exer
cise of the power of eminent domain These 
topics are determination of necessity, court 
having jurisdiction, right of entry, taking 
property already devoted to a public use, 
scope of appellate review, and abandon
ment 

9 



PROCEDURAL LAW 

B O A R D O F V I E W E R S 

General Comments 

This section is concerned with the type 
of procedure whereby a board of viewers,^ 
after viewing the property and hearing 
testimony, determines the amount of com
pensation due the property owner If this 
amount is accepted by both parties the pro
ceeding is terminated However, if the 
award is unacceptable to either party an 
appeal may be taken to the trial court and 
the questions m dispute arc tried de novo, 
with or without jury 

This segment of the study is not con
cerned with any procedures the condemnor 
uses to fix an amount to be offered in 
negotiating for the purchase of the property. 
It is assumed that negotiations have been 
unsuccessful or that the property owner is 
unknown or incapable of conveying the land 
or that judicial action is necessary to clear 
the title and that condemnation proceedings 
have been instituted 

The procedure followed in seven of the 
eight States- using the administrative 
method of condemnation is not within the 
purview of this analysis In these jurisdic
tions compensation is initially determined 
by the condemnor, with eventual recourse 
to a judicial determination. The use of a 
board of viewers is not part of the pro
cedure in these seven States Also excluded 
from this study is the use of appraisers or 
commissioners m connection with the "im
mediate possession" statutes of the several 
jurisdictions. The estimate of compensa
tion by these appraisers is used solely for 
the purposes of fixing the amount to be 
deposited in court for the use of the owner 
before possession may be taken In most 
jurisdictions the amount deposited is inad-
missable in evidence in the main proceed-

' For the purposes of this study the term "viewers" includes 
such bodies as boards of appraisers and commissioners 

' Connecticut, Maine, Massachusetts, New York, OJiio, 
Rhode Island and Wisconsin, viewers are used in the Pennsyl-
\ania administrative procedure 

ings and therefore has no effect upon the 
sum eventually awarded as compensation. 

Of the remaining 43 jurisdictions which 
use the judicial method of condemnation, 19 
States,^ the District of Columbia and 
Puerto Rico do not make use of viewers, 
at least at the State level In Delaware,* 
Michigan,'' Virginia" and the District of 
Columbia'' the procedures resemble those 
which use viewers, but actually are more 
like those which do not A discussion of the 
statutes of these four jurisdictions is in
cluded m the section on "Miscellaneous 
Tribunals " 

A two-fold analysis of the various pro
cedures IS used First, the various statutes 
are grouped and discussed from the view
point of the governmental units which are 
active in the highway field, second, accord
ing to the substantive elements found to 
exist in the statutes 

S T A T E 

Appointment of Viewers 

In 25 States a board of viewers or its 
equivalent is an integral part of the con
demnation procedure.* 

With the exception of Georgia, Iowa, 
Mississippi, New Hampshire, South Caro
lina and Tennessee, the court appoints the 
persons who constitute the board of viewers 
I f a board of viewers is used m Georgia, the 
condemnor and property owner each desig
nate one viewer and the two choose the 

' Arizona, Arkansas, California, Colorado, Delaware, Florida, 
Hawaii, Idaho, Illinois, Ix>uisiana, Michigan, Nevada, North 
Dakota, Oregon, South Dakota, Utah, Vermont, Virginia, and 
Washington 

*Ti t 10, §6108 
' Tit 8, §184 
• Ch 25 el «c<) , ch 33, §§57-75 
' Ti t 7-201 el m , tit 16-601 et seq 
'Alabama tit 19, §11, Alaska ch 57-7-12(4), Georgia 

ch 36, §401, Indiana ch 3, §1704, Iowa ch 472 6, Kansas 
eh 26401, Kentucky ch 177 083, Maryland art 89B, §17, 
Minnesota ch 117 07, Mississippi §2750. Missouri oh 
523 040, Montana tit 93, §9911(4), Nebraska ch 76-706, 
New Hampshire ch 233 2, New Jersey tit 20 1-6, New 
Mexico ch 22-9-3, North Carolina ch 4D, §16, Oklahoma 
tit 09, §46, Pennsylvania tit 30, §670-303, South Carolina 
tit 33, §§128,129, Tennessee ch 23, §1407, Texas art 3264, 
West Virginia §5376, Wisconsin ch 32 08 (In Wisconsin, 
much of the land for State highway purposes is condemned by 
the counties The county procedure uses a boarxi of viewere, 
the State condemnation does not) , Wyoming ch 3, §6114 

10 
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third member of the board * Whenever the 
damages are payable out of the State treas
ury, the Chief Justice of the Iowa Supreme 
Court I S required to appoint the members 
of the commission whose responsibihty it is 
to assess damages In Mississippi, a spe
cial court of eminent domain is established 
to assess damages.*^ This court consists of 
a justice of the peace, chosen by the clerk 
of the circuit court, and a jury of 12 chosen 
in the same manner as an ordinary jury is 
picked.'- In New Hampshire,'* the gover
nor I S required to appoint the viewers. 
Although the governor in South Carolina 
designates the persons eligible to serve as 
viewers the actual appointment of members 
to condemnation boards is made by the 
State highway department The general 
condemnation law of Tennessee places the 
responsibility of appointing the viewers on 
the sheriff of the county in which the prop
erty I S located 

In Wisconsin, State and county author
ities have three alternative condemnation 
procedures. Two are basically administra
tive methods, with recourse to a jury, which 
do not involve a board of viewers '* How
ever, if the general condemnation statute is 
followed, viewers (commissioners) are ap
pointed by the court. 

Legislation in South Carolina authorizes 
the Governor to appoint a list of "respon
sible" citizens who shall be eligible to serve 
on condemnation boards '' Members of the 
State Highway Commission, but not mem
bers of the Highway Department, are eligi
ble for appointment to the boards The 
State Highway Department, which is gov
erned by the State Highway Commission, is 
empowered to appoint three or more in
dividuals from the Governor's list to act as 
a board of condemnation It is therefore 
possible that the determination of com
pensation will be made by a board closely 
affiliated with the condemnor rather than 
by a tribunal independent of both parties 
If this is the case, the South Carolina pro-

»Ch 36, W O l , 402 
i»Ch 472 6 
» §2750 
•> §§27.51, 2757 
I ' C h 233 2 
'< T i t 33, §129 
" C h 23, §1407 

Ch 84 09, ch 83 07 
" §33-128 

cedure is quite similar to the "administra
tive method" where the condemnor makes 
the original determination of compensation 
with recourse to judicial proceedings by a 
dissatisfied party. 

Nimiber 

In a majority of jurisdictions the board 
of viewers consists of three persons Three 
or more persons may be appointed to a 
condemnation board in South Carolina 
while the Tennessee and West Virginia 
statutes stipulate that the board of viewers 
shall consist of five persons The Chief 
Justice of Iowa is required to appoint six 
freeholders. In Mississippi the special court 
of eminent domain consists of a justice of 
the peace and 12 jurors The Pennsylvania 
statute does not specify the number of 
viewers to be appointed '* 

It IS significant to note that in nine States 
the statutes provide that a majority of the 
members of the board may act for the full 
board'" In seven of the nine States which 
permit a majority to act, the statute pre
scribes a board of three viewers,^'' therefore 
in these States the decision of two viewers 
is all that IS required 

Qualifications 

In general, in order for a person to serve 
as a member of a board of viewers he must 
meet the same or similar tests as would a 
prospective common law juror The various 
statutes contain three, not mutually exclu
sive, requirements The most common re
quirement IS that a viewer be a freeholder 
or citizen of the county in which the prop
erty being condemned is located ^' In Iowa, 
the venue is the entire State, with the re
quirement that no two of the viewers be 

" Ti t 36, §670-303 
"Alabama tit 19, §13 , Geornia ch 36-501. Missouri 

ch .'523 050, New Jersey tit 20 1-10, North Carohna 
ch 40, §17, Tennessee ch 23, §1415, West Virginia §5379, 
Wisconsin ch 3210(2), Wyoming tit 3, §6116 Although 
not provided for in the general condemnation law, the Attorney 
General of Minnesota has informed the Committee that other 
statutes so provide 

" Alabama, Georgia, Missouri, New Jersey, North Carolina, 
Wisconsin and Wyoming 

"Alabama tit 19, §11, Kansas ch 26-101, Kentucky, 
ch 177 083, Minnesota ch 117 07, Missouri ch 523 040 
Montana tit 93, §9911(4), Nebraska ch 76-700, New 
Jersey tit 20 1-6, New Mexico ch 22-9-3, North Carolina 
ch 40. §16, Oklakoma tit 69, §46. Texas art 3264. West 
Virginia §5376, Wisconsin d i 32 08, Wyoming tit 3-6114 
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residents of the same county.-- A viewer 
in Alaska must be a competent resident of 
the precinct in which the condemned prop
erty is located --̂  

Legislation enacted in 1956 in Mary
land-* directs that the circuit court judges 
in each judicial circuit and the supreme 
bench in Baltimore City shall appoint a 
board of i^roperty review Each county and 
Baltimore City is to have at least one 
board These boards arc to consist of three 
members, one lawyer, one engineer or a 
person having an engineering background, 
and a third person, neither a lawyer nor an 
engineer 

What is the reason for requiring that a 
viewer be from the county in which the 
property is located? Is it simply a matter of 
convenience, or is it assumed that he would 
lie more familiar with the land values than 
a non-resident? If this is the explanation, 
it indicates a marked difference between a 
juror and a viewer A juror is required to 
base his decision solely upon the evidence 
introduced at the trial and if it is proved 
that a juror predicated his decision on 
information not offered m court an appel
late court probably would reverse the de
cision and require a new trial (In some 
States a jury view is considered evidence 
which the jury may weigh in addition to the 
testimony ) Furthermore, if a prospective 
juror is familiar with the matter to be 
litigated or parties involved, he is subject 
to disqualification This discussion raises 
an important problem—what should be the 
proper function of the board of viewers? 
More will be said about this question once 
the review of the existing statutes is 
completed 

Altiiough expressly required by the sta
tutes of only twelve States,-" it goes with
out saying that in all cases viewers must be 
distinterested persons This requirement 
would bar any person who is personally 
interested in the property or related to the 
owner or owners of said jiroperty. 

» C h 472 6 
" C h 57-7-12(4) 
>' Art 89B, §§9-20 
".Alabama tit 19, §11, Kansas ch 26-101, Kentucky 

ch 177 083, Minnesota ch 117 07, Missouri ch ,523 040, 
Nebraska ch 76-706, New Jersey tit 20 1-6, New Mexico 
ch 22-9-3, Oklahoma tit 69, §46, Texas art 3264, West 
Virginm §,5376, Wyoming tit 3-6114 

Prospective viewers in Alabama, Mon
tana and Tennessee must possess the same 
qualifications as required of a juror;-" in 
Oklahoma, the viewers are chosen from the 
regular jury list The statutes of Georgia, 
New Hampshire and Pennsylvania are 
silent in regards to qualifications a viewer 
must possess 

Function 
In evaluating the usefulness of a board 

of viewers it is of prime importance to ex
plore fully the role assigned to the boards 
by the several State laws A board of view
ers can be assigned either one or both of two 
functions The board can be required to 
serve as a "fact gatherer" or "fact deter
miner " In the interests of clarity these 
terms require definition 

An example of a fact gathering body is 
a congressional investigating subcommittee 
The task of such a subcommittee, generally 
speaking, is to search out the facts, to deter
mine whether legislation is required, and 
to recommend the type of needed legisla
tion In the area of the judicial process an 
example of a fact gathering institution is 
the use of a special master or referee to 
take testimony in long and complicated 
cases. Generally speaking, the report of 
the master or referee is subject to a court 
hearing and approval of a judge before it 
becomes the judgment of the court 

The traditional role of a jury as the trier 
of questions of fact is the most obvious ex
ample of a fact determining body. This 
distinction between the possible uses of a 
board of viewers, although not clear cut in 
all jurisdictions, may be of assistance in 
evaluating the present usefulness of the 
institution Before turning to this phase of 
the study the survey of the existing law on 
this point must be completed. 

To get a complete picture of the board's 
functions in the several jurisdictions it will 
be helpful to discuss the problem from two 
aspects Initially the duties to perform and 
powers granted to fulfill the responsibilities 
will be discussed and then the court's power 

"Alabama tit 19, §11, Montana tit 93-9911(4), Tennes
see ch 23-1409 
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to accept, reject and modify the board's 
decision. 

In each of the 25 jurisdictions which use 
a board of viewers the task of the board 
is the same: to determine the amount of 
compensation due the property owner-' 
However, there exists a difference in the 
scope of the powers given the various boards 
to assist them in determining compensation 
The boards are directed to view the prop
erty, hear testimony and submit a report 
to the trial court concerning the amount of 
compensation, if any, due the property 
owner 

In five States the power of issuing sub
poenas IS expressly granted to the board 
This power seems to indicate a mixture of 
the fact gathering and fact determining 
roles of the boaids Another interesting 
feature of the position of a board of viewers 
in the judicial structure is the power over 
the viewers' report vested in the court 
In a majority of the 25 jurisdictions, it 
appears from a reading of the pertinent 
statutes that the judge has little or no 
power over the viewers' report-" If either 
party should be dissatisfied with the de
cision of the board if may demand a trial 
without any court action being taken with 
respect to the board's report 

However, m seven States the powers 
vested m the court more closely approxi
mate those which a judge may exercise with 
respect to a jury verdict^" With the excep
tion of North Carolina, the court is limited 
to accepting or rejecting, as a whole, the 
viewers' conclusions and returning the case 
to the same or a new board to make another 
assessment The North Carolina statute 
provides that m addition to these powers, 
the court may modify the viewers' award 

"Alabama tit 19, §13, Alaska ch 57-7-13, Georgia 
chs 36-502-506, 611A, 6I2A, Indiana chs 3-1704. 1706, 
Iowa ch 472 4, 14. Kansas eh 26-101, Kentucky ch 
177 083, Maryland art 89B, §17, Minnesota ch 117 08, 
Missoun ch 523 040, Montana tit 93-9912, Nebraska 
chs 76-709, 710, New Hampshire ch 233 10, New Jersey 
tit 20 1-0, 9, New Mexico ch 22-9-3, North Carolina ch 
40-17, Oklahoma tit 69-46, Pennsylvania tit 36-670-303, 
South Carolina tit 33, §138, Tennessee ch 23-1413, Texas 
art 3264, West Virgima §5379, Wisconsin ch 32 10, 
Wyoming tit 3-6U4-6116 

"Alabama ch 36-502, Minnesota ch 117 08, North 
Carolina ch 40-17, Texas art 3264, West Virginia §5379 

"Alabama, Georgia, Indiana, Iowa, Kansas, Kentucky, 
Maryland, Minnesota, Mississippi, Montana, Nebraska, New 
Hampshire, New Jersey, Penn.sylvania, South Carolina and 
Texas 

» Missouri ch 523 050, New Mexico ch 22-9-6, North 
Carolina ch 40-19, Oklahoma tit 69-46, Tennessee ch 
23-1417, West Virginia §5382, Wyoming tit 3-6117, 6118 

of coni]>ensation Language found in the 
statutes of five States,-" provides, in sub
stance, that the judge may make such order 
as right and justice require. It is possible, 
but not likely, that this language enhances 
the court's power Even so, the court's power 
over the report is severely limited ̂ -

Tnal 

Provision is made in the statutes of each 
jurisdiction discussed in this chapter for a 
trial subsequent to the proceedings before 
the board of viewers This trial is with or 
without a jury depending upon the law of 
the jurisdiction and the desires of the 
parties Although the terminology used in 
describing the resort to trial court proceed
ings IS that of an "appeal from the board's 
decisions" the trial is actually a de novo 
proceeding in whicli the question of the 
amount of compensation due the property 
owner is litigated as if there had been no 
prior proceedings. 

Only one State, Georgia'^ expressly treats 
the admissibility of the viewer's report at 
the trial In Minnesota, a commissioner 
may be called by any party as a witness to 
testify as to the amount of the commission
ers' award 

C O U N T Y 

The following discussion includes only 
those provisions which are applicable to 
counties In numerous jurisdictions the con
demnation procedure used by the county 
is either the general condemnation statute 
or a method established for highways, be 
they State or county.^" These statutes have 
been analyzed in the preceding section 
which concerned the State highway depart
ment 

Two classes of statutes form the subject 
matter of this section In 15 States*" the 
procedure for laying out and establishing 
of public roads (usually county roads) con-

" Missouri, New Mexico, Oklahoma, West Virginia and 
Wyoming 

n See State v Taylor, 42 N M 405, 79 P 2d 937 
» C h 36-6I2A 
'* Laws of 1959, ch, 656, extra session of 1959, ch 41 
"See "Condemnation of Property for Highway Purix)ses", 

Part I , H R R Special Report 32 (1958) for a discussion of the 
vanous procedures established for counties 

"Arkansas. Indiana, Iowa, Kansas, Louisiana. Maryland, 
Minnesota, Missouri. Nevada, New Mexico, Oregon, Tennessee, 
Texas, Virginia and Wyoming 
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tains provisions for the fixing of compensa
tion for property taken or damaged. These 
statutes: 1 serve as a means of determming 
the need for the particular road; 2. provide 
the steps to be taken in the actual laying 
out and establishing of the route; and 3. 
establish a procedure for determining com
pensation. It is this last phase of the pro
cedure which I S relevant to this report Only 
those statutes wherein a board of viewers 
or a similar body is provided for are in
cluded within the discussion. 

Six States-''̂  have enacted condemnation 
statutes, specifically for counties, which 
make use of an ad hoc body to make the 
preliminary determination of compensation. 
Excluded from the scope of this study are 
the procedures found in Mississippi, Ohio 
and South Dakota, for example, in which 
the Board of County Commissioners or its 
equivalent, makes the preliminary deter
mination of compensation. North Dakota 
statutes appear to require that compensa
tion be determined by either a special board 
or Board of County Commissioners.** How
ever, the North Dakota Supreme Court in 
Kuecks V . Cowell, — N D. —, 97 N.W 2d 
849, interpreted art. 1, § 14 of the State 
constitution as superseding all inconsistent 
statutory provisions. Minnesota law affords 
the county the choice of one of two methods 
in condemning property for county roads. 
The county may proceed under ch. 117, the 
general condemnation statute, or else use 
a procedure whereby the county board first 
determines compensation.** 

Appointment of Viewers 

A variety of methods are found in the 
statutes for the appointment of viewers. In 
eleven jurisdictions the county governing 
body (the Board of County Commissioners, 
the Fiscal or Commissioners Court or the 
Board of Chosen Freeholders) has the re
sponsibility of appointing the board of 
viewers.*** Next in order of frequency are 
the statutes found in six States which re

quire the county court, or its equivalent, to 
appoint the viewers In two States the 
condemnor and property owner each choose 
an equal number of viewers and the viewers 
designate an additional person to serve on 
the board *-

Reference has been made to the practice 
found in several States of the county gov
erning board fixing the compensation for 
the affected property. Tennessee** has es
tablished procedure which is somewhat in 
between those employing a board of viewers 
and those procedures wherein the board of 
county commissioners determines compen
sation The Tennessee statute requires the 
road district commissioner to choose two 
freeholders of the district to form with him 
a jury of viewers to assess damages, but 
the parties have recourse to the court for a 
trial of the issue of compensation. 

Number 

With the exception of the statutes found 
in four jurisdictions the various laws specify 
three as the number of viewers to be ap
pointed. Of the four exceptions, three pro
visions** require the appointment of five 
viewers, in Louisiana,*' six viewers are to 
be appointed. 

Qualifications 

A variety of requirements are found in 
the several States concerning the qualifica
tions of prospective viewers The most fre
quent description, found in twelve jurisdic
tions, I S that a viewer must be a distinter-
ested freeholder of the county in which the 
property is located ** The Arkansas statute 
and one of the procedures used in New York 
provide that the viewer must be a dis
interested citizen of the county.*^ Another 
statute in New York and the laws of Michi-

" Kentucky, Michigan, Missouri, New Jersey, New York, 
North Dakota and Pennsylvania 

§§24-0510, 0716 
•» U w s of 1939, ch. 500, art I V , §§11, 12 
"Indiana §36-205, Kansas §68-104, Kentucky §416 110, 

Louisiana tit 48-492, Maryland art 25-127, New Jersey 
§27 16-55, New Mexico §55-4-8, Oregon §368 135, Texas 
art. 6706, Virginia §33 149 and Wyoming §48-319 

" Arkansas §76-905, Kentucky §416 100, 240, Michigan 
§9 113, Missouri §§228 180, 228 210 (St Louis County), 
New York Hifchway Law, §121, UDConsolidated J,aw ch 79, 
§7, Pennsylvania tit 36, §1781 

" I o w a §306 22, Nevada §403 440 
" §54-908 
" Nevada §403 440, Texas art 6106, VirKinia §§33-142, 

33-149 
" T i t 48-492 
« I o w a §306 22, Kansas §68-104, Kentucky §§416.100, 

110, 240, Louisiana tit 48-492, Maryland art 25-127, 
Missouri §228 210, New Jersey tit 27 16-55, New Mexico 
§ 5 5 ^ - 8 , Oregon §368 135, Tennessee §54-908, Texas art 
6706. Virginia §33-149 

"Arkansas §76-905, New York Unconsolidated Law, 
§79 7 
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gan and Nevada require tliat a viewer be 
a disinterested person of the county wherein 
the condemned pioperty is located''^ The 
Wyoming procedure applicable to counties 
specifies that a viewer must be a suitable 
and disinterested elector of the county 

The Indiana and Pennsylvania statutes 
are silent concerning the qualifications of a 
l)rospective viewer However, in Pennsyl
vania the procedure applicable to public 
roads in general, tit 36-1761 et seq, con
tains a provision, § 1783, which requires a 
viewer to be a "discreet and reputable citi
zen qualified to vote for members of the 
legislature " 

A comparison of these statutes leveals 
that, with one exception, the various laws 
are quite similar All are aimed at picking 
a person who is not interested, either per
sonally or through family association, in 
the condemned property It is conceivable 
that in those jurisdictions which require 
that a viewer be a freeholder, a person 
somewhat more conversant with property 
values will be chosen than in States which 
do not require a viewer to be a freeholder 
With this exception very little difference 
exists between the various statutes in refer
ence to the qualifications of a prospective 
viewer 

Function 

The function of the board of viewers as 
jirovided for in the various general con
demnation laws and statutes applicable to 
the State highway department is exclu
sively to determine compensation In a 
sense, the viewers aie officers or agents of 
the court and they iieiform a judicial func
tion However, on the (;ounty level the 
board of viewers, in most cases, acts both 
in a legislative and judicial capacity In 
determining the need for and establishing a 
l)roposed road, a board is performing a 
function that has been uniformly labeled 
as a legislative act Ho\\ever, it is clear 
that when the board fixes damages and this 
determination becomes the final award, 
in the absence of objection on the part of 

either party, the l)oaid is performing a 
judicial function 

On the State level a relatively simple 
Ijrocedural stuicture is found In brief, the 
condemnor petitions a court w hich appoints 
viewers The M e w e i s view the property, 
hold healings and file a report in court 
If tile amount awarded by the viewers is 
acceiitcd by the i)arties the proceedings are 
terminated However, the jiarties may 
appeal to the trial court and have a trial 
de novo, with or without a juiy 

Proliably because of the joint legislative 
and judicial role of the viewers on the 
county level, the governing body of the 
county, in some States, plays an important 
role in the procedure In these States the 
viewers arc agents of the governing author
ity and it IS from the decision of said au
thority that lecourse is had to the couits 

In one group of States the viewers are 
directed to view- the jiroiierty, hear the 
affected landow-ncr, determine the amount 
of compensation due the landowner and file 
a report, which includes its determination 
o f compensation, in couit'" The parties 
are afforded the oi)portunity to appeal the 
decision and have the issue of compensation 
determined de novo by the trial court In 
this group of States the court or governing 
body appears to act as a conduit througli 
w'hich the parties jiass from the viewer stage 
to the trial couit In effect, appeals are 
taken from the action of the vieweis rathei 
than from the decision o f t h e court o i 
governing body 

The proceduie established m a second 
group of States and the Fedeial Govein-
inent would seem to \est a greater degree 
of contiol over tlie award in the couit or 
county governing body ''̂  In these jurisdic
tions a (lissatL-^fied party is a c t u a l l y a p p e a l 

ing from the determination of the court o i 
goveimng body Tiu- vieweis i)erfonn a 
fact finding and advisory lather than a 
decisional function For examiile in Iowa, 
Maryland, Minnesota, Nevadti, Oregon, 

<« MichlKan §!l 113. N<;\a<iu §40.S 440, N(;« ^ ork High
way Law, §121 

••§48-319 

"Arkaii!ja.s §7U-l)12, Kanwis §1)8-100 Louisiana in 
48-492, Missouri §§228 210. 220, 240, Ne» .Icrsoy tit 27 II.-
jS .59, r>2. Tenncs.Sfc §.54-908 

" Indiana §§36-206, 207, 208, I o « a §.306 25, Maryhin.l 
art 25, §1,34, Nevada §403 440. Nen Mexico §§')5-4-]l 
13, 14, OrCKon §§368 460, 480, 510, .T1,T, Penn.sylvania lit 
16-2408, 2413, 2416, 2423, Texas art 6710. \ irRinia §§.33-
149, 151, Wyoming §§48-321, 327. Ij S A Rule 71 A, Federal 
Ilules of Civil Procedure 
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Pennsylvania, Texas and Wyoming a hear
ing I S held by the court or county governing 
body upon receiving the viewers' report 
Evidence may be introduced and the court 
or governing body is authorized to confirm, 
reject or modify the viewers' determination 
of compensation. The Oregon statute per
mits the return of separate reports by the 
viewers and the court is permitted to adopt 
one of the reports After hearing objections 
to the report, the appropriate body m I n 
diana, Pennsylvania and Virginia is per
mitted to appoint a new board of viewers or 
return the case to the same board 

The relative inconclusiveness of the view
ers' report in some States is illustrated by 
two of the Kentucky statutes If there 
are objections to the viewers' findings the 
county or fiscal court, as the case may be, 
is directed to hold a jury trial on the excep
tions to the report A dissatisfied party may 
appeal the jury's determination to the cir
cuit court and have a jury trial 

With one exception, the Michigan and 
New York'** laws are similar to the statutes 
found in the second group of States. No 
provision is made for an appeal of the 
court's decision via a jury trial in a court 
of general jurisdiction. In both States the 
court is given wide latitude to confirm, re
ject, or appoint another board of viewers 
for a rehearing of the disputed questions 

C I T Y 

In 18 States, procedures applicable to all 
or certain classes of cities are found which 
make use of a board of viewers Very 
little can be written about these laws which 
has not already been said concerning State 
and county procedures With slight varia
tion they follow the pattern which has been 
found to exist on the State and county level. 

» §§416 040, 416 100 
" Michigan §§9 115, 116, New York Highway Law, §122 
"Alabama tit 19, §509, Colorado §§50-6-1 H aeq , 

Connecticut §13-30, Illinois tit 24-84-14, 23, Kansas ch 
26-201 et seg , Kentucky §§94 690, 710 (second class city), 
Michigan §§5 1435, 1436, 1443 (village), §§5 1861, 1862, 1869 
(fourth class city), Minnesota §440 25 (third class city), 
§440 39 (first class city), Missoun §§74 505, 507. 510, 513 
(first class), §§88 023, 027, 033, 037 (public works, all cities). 
New York, Highway Law, §§174, 176, 177, 179 (town roads). 
North Carolina, §§160-210, 211, 212, 214, Oklahoma tit 66, 
§§53, 55, Oregon §§223 025, 120. 125, Pennsylvania tit 53, 
§§1081, 1082, 1089, 1091 (general municipal law), tit 53, 
§§56908, 56914, 56920, 56923, 56929, 56935, 56938, 56945 
(first class township), South Carolma §§25-162, 165, 166, 168, 
Texas art 1206 (city of more than 1000 m population), 
Vermont Tit 19-385, 387, 388, 421, 422, 423, Wisconsin 
§§80 19. 24 (towns) 

With the exception of Oregon and South 
Carolina, the members of the board of view
ers are chosen by the appropriate court. 
The city council in Oregon and the parties 
to the condemnation proceedings in South 
Carolina are given the responsibility of 
picking the board of viewers The statutes 
of all States except Michigan and South 
Carolina limit the size of the board to three 
members. South Carolina law requires the 
board to consist of five members; Michigan 
in effect, affords the landowner two jury 
trials by requiring twelve persons to serve 
as a board of viewers. 

The majority of the statutes require that 
prospective viewers be freeholders of the 
city in which the property is located. Con
necticut and Minnesota law provides that 
the viewers must be electors of the city. A 
viewer in Texas must be both a freeholder 
and a qualified voter; any "competent, dis
interested" person has the capacity to serve 
as a viewer in Illinois and Oregon 

In all 18 States the prime function of the 
board is to assess compensation due the 
affected property owner A report, contain
ing the board's conclusions must be filed 
with the appropriate body, with recourse 
to a jury trial if there arc dissatisfied 
parties 

The same variations are found in the case 
of cities, with respect to the power of the 
court over the board's determination of 
compensation, as are found in the statutes 
applicable to the State and county In 
some States the board's report becomes final 
if there are no objections, other statutes 
provide that the court may confirm, modify, 
alter, or reject a report and appoint a new 
board or send the case back to the old 
board The report serves in some States as 
a means of presenting the court with the 
facts of the case while the determination of 
damages is, in reality, made by the court 
On the other hand, the board actually fixes 
compensation and any appeal to the trial 
court I S from the board's report, not that 
of the court 

The Illinois procedure is a good example 
of the board serving as a fact finding body 
In comparison, Texas practice typifies the 
function of the board as a decision-making 
body 
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Taking land for highway construction in a heavily huilt-up area gives rise to many complex condemnation problems. 
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J U R Y 

Federal Constitution 

The concept of "due process of law" as 
embodied in the fifth and fourteenth amend
ments to the Federal Constitution and in 
the several State constitutions does not 
require a jury trial Except when a State 
constitution provides otherwise, no par
ticular procedure is required: "All that is 
essential is tliat in some appropriate way, 
before some properly constituted tribunal, 
inquiry should be made as to the amount 
of compensation, and when this has been 
provided tins is the due process of law 
which is required by the Federal Constitu
tion 

The seventh amendment to the Constitu
tion provides in part: "In suits at common 
law, where the value in controversy shall 
exceed twenty dollars, the right of trial by 
jury shall be preserved, . . ." This pro
vision has been repeatedly interpreted as 
not creating a new right but only protect
ing a right which existed at common law, 
at the date of the adoption of the Con
stitution It was previously pointed out 
that the use of a common law jury was 
rarely if ever the practice in either England 
or the Colonies For this reason the Federal 
courts have uniformly held that a jury trial 
IS not required in condemnation proceedings 
brought by the United States '* In a lead
ing case the Supreme Court decided that the 
seventh amendment does not apply to pro
ceedings brought in State courts 

In light of the construction by the court 
of the due process and jury provisions it is 
interesting to note that a, jury trial is not 
afforded the parties in all cases, by the 

» Kohl V United States, 91 U S 367, 21 1. Ed 449, Shoe
maker v United States, 147 U S 282, 13 S C t 361, 37 L Ed 
170, Ix)nR Island Water Supply Co v Brooklyn, 166 U S. 685, 
17 S C t 966, 41 L E d 1165, Bauman v Ross, 167 U S 548, 
17 S C t 966, 42 L E d 270, Dohany v Rogers, 281 U S 362, 
.50 S Ct . 299, 74 L E d 904, Mann M W Dist v Mann W 
Co , 178 Cal 308. 173 Psc 469, Department of Public Works 
and Buildings v Kirkondall, 415 111 214. 112 N E 2d 611, City 
of Dearborn v Michigan Turnpike Autlionty, 344 Mich 37, 
73 N W 2d .544 

» B a c k u s V ford Street Union Dei>ot C o . 169 U S .557, 
18 S C t 445, 42 L E d 853 

" Slociim v N Y I-ifc Ins Co , 228 U S 364, 33 S C t 523, 
r,7 L E d 879, Dimick v Schiedt, 293 U S 474. 55 S C t 296. 
79 L E d 603. Baltimore and C Line, Ino \ Ucdman. 295 U S 
6,54, 55 S C t 890, 79 L E d 1630 

" See notes .55-57 
» Palko \ Connecticut. 302 U S 319, 58 S C t 149, 82 L E d 

288, and ca.ses cited therein 

Federal Rules of Civil Procedure*"' Rule 
71A(h) provides: 

If the action involves the exercise of the 
power of eminent domain under the law of 
the United States, any tribunal specially 
constituted by an Act of Congress govern
ing the case for the trial of the issue of just 
compensation shall be the tribunal for the 
determination of that issue, but if there is 
no such specially constituted tribunal any 
party may have a trial by jury of the issue 
of just compensation by filing a demand 
therefor within the time allowed for answei 
or within huch fui thei time as the court may 
fix, unless the cotirt in its discretion order 
that because oj the character, location, or 
quantity oj the -property to be condemned, 
or lor othei reasons m the interest oj justice, 
the issue oj compensation shall be deter
mined by a commission oj three persons 
appointed by it (Emphasis added ) 

This provision represents a compromise be
tween those advocates of a jury trial in all 
cases and the proponents of the commission 
form of tribunal 

State Constitutions 

With rare exceptions a common law jury 
of twelve is employed to determine the 
amount of compensation due the property 
owner. This is the case whether a board of 
viewers makes the preliminary determina
tion of compensation, with recourse to a 
jury trial, or where the issue of compensa
tion I S initially tried before a jury. From 
an historical point of view this is a some
what anomalous situation since a common 
law jury was not used either in England 
or the Colonies. To quote from Nichols :"-

The jury which was required m the ancient 
proceeding of inquest of office by which 
highways were laid out in England at the 
time of the settlement of the American 
Colonies, and which determined what dam
ages would be sufifered by the king or any 
other person, was not the common law jury 
of twelve presided over by a judge, but was 
a jury of indetermmate number, being either 
twelve, or less, or more, and was presided 
over by a sheriff or a coroner 

In accordance with this practice it was the 
custom in most of the Colonies in which the 
writ of ad quod damnum was adopted for the 

" F e d R C I V P 71A(h) 
" For an informative comparison between the advantages of 

a commission over a jury trial see P A U L , Condemnation Pro
cedure Under Federal Rule 71 A, 43 Iowa Law Review, 231 

" NICHOLS, EMINENT n O M A i N , 3rd E d , Vol 1, p 352 
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purpose of assessing damages in eminent 
domain cases, to have the tribunal which 
assessed the damages composed of less than 
twelve, and in other respects to lack the 
characteristics of a common law jury It had 
became the practice in almost all of the 
original thirteen States at the time when 
their constitutions were adopted to refer the 
question of damages from the construction 
of ways or drains or mill dams to a com
mission of viewers or appraisers, generally 
three or five in number 

The importance of this historical fact will 
become apparent when the several State 
constitutional provisions concerning trial by 
jury are discussed Suffice it to say, the right 
to a jury trial in condemnation proceedings 
stems from either the State constitution or 
statute The Federal Constitution does not 
provide for the right of jury trial in con
demnation proceedings 

A majority of the State constitutions con
tain provisions which concern the right to 
a jury trial These provisions may be di
vided into four groups. The constitutions 
of ten States provide for a jury trial in all 
cases A second group of constitutional 
provisions requires a trial by jury m all 
cases except when the State is the con
demnor "* The most common provision 
found in the State constitutions concerning 
jury trials is that which exists in 26 juris
dictions,''' and provides, in substance, that 
the right to a jury trial shall remain in
violate or continue as heretofore In four 
States a jury trial is required when the con
demnation I S for a corporation other than 
a municipal corporation ** The Arkansas 

••California art I , §14, Colorado art I I . §15 (damages 
are to be assessed by three freeholders or by a jury at the option 
of the owner), Florida art X V I . §29. Iowa art I , §18, 
Missouri art I I , §21 (in all cases by a jury or three commis
sioners as may be prescribed by law). North Dakota art I , 
§14, Ohio art I , §19, art X l l l , §5, Oklahoma art I I , §24, 
South Dakota art V I , §13, West Virginia art I I I , §9 

"Alabama art X I I , §235, Alaska art I , §16, Illinois 
art I I , §13, Kentucky §242, Maryland art 111, §§40, 40A, 
40B, Michigan art X I I I , §2 , New York art I , §7, Pennsyl
vania art X V I , §8 

•^Arkansas art I I , §7 (inviolate), Connecticut art I , 
§21 (inviolate), Delaware art I , §4, Georgia §2-5101 
(inviolate), Idaho art I , §7 (inviolate), Indiana art I , §20 
(inviolate), Kansas Bill of Rights, §7 (inviolate), Maine 
art I , §20, MassachusetU Part the First, art X V , Minne
sota art I , §4 (inviolate), Mississippi art I I I , §31 (in
violate), Montana art I I I , §20 (inviolate), Nebraska art I , 
§6 (inviolate), Nevada art I , §3 (inviolate), New Hamp
shire Part I , art X X , New Jersey art I , §7 (inviolate). 
New Mexico art I I , §12 (inviolate). North Carolina art I . 
§19 (inviolate). Oregon art I , §17 (inviolate), Rhode Island 
art I , §15 (inviolate), Tennessee art I , §6 (inviolate), Texas 
art I , §15 (inviolate), Vermont ch I , art X I I , Virginia 
art I , §11, Wisconsin art I , §5 (inviolate), Wyoming art. I , 
§9 (inviolate) 

« Arizona art I I , §17 (But see McCune v City of Phoenix, 
83 Anz 98, 317 P 2d 537, which seems to imply that a jury trial 
must be provided in every case unless waived by the con-

jury provision is applicable only when the 
condemnor is a private corporation,®' while 
the Hawaii and Louisiana clauses,** by 
their very terms, limit jury trials to criminal 
cases The Utah constitution provides that 
the right to a jury trial shall remain in
violate m capital cases and is waived unless 
demanded in civil cases 

In the 26 jurisdictions whose constitutions 
provide that the right of trial by jury shall 
remain inviolate or continue as heretofore 
practiced, the courts have interpreted the 
provision in conformity with the United 
States Supreme Court's construction of the 
seventh amendment of the Federal Con
stitution That I S , a new right to a jury 
trial IS not created in proceedings where at 
common law a jury trial was not the prac
tice In most jurisdictions it was never 
the custom to use a common law jury to 
determine the question of compensation in 
condemnation proceedings It follows that 
a jury trial is not a constitutional require
ment in those States having this type of 
provision.''* 

Because of either the specific language 
of the provisions or the construction placed 
upon them, there are only ten States where 
the property owner has a constitutional 
right to a jury trial in all condemnation 
proceedings (California, Colorado, Florida, 
Iowa, Missouri, North Dakota, Ohio, Okla
homa, South Dakota and West Virginia) 

Statutes 

In only ten jurisdictions is a jury trial 
required in all cases by the State constitu
tion. In Colorado, a trial by a jury of three 
freeholders may be had at the option of the 
landowner; in Missouri, three commission
ers may be substituted for a jury, if the 
statute so provides An additional eight 

demnee ) , Illinois art X I , §14, South Carolma art I X , §20, 
see South v. City of Greenville. 229 S C 252, 92 S E 2d 639, 
Washington art I , §16 

Young v Red Ford Levee District, 124 Ark 61, 186 
S W 604 

" Hawaii Organic Act, §83, Louisiana art. V I I , §41, sec 
State V Burns, 169 L a 520, 125 So 580 

" A r t I , §10 
Bowman v Virginia State Entomologist, 128 Va 351, 

105 S E 141, Seward v Denver and R G R Co , 17 N M 557, 
131 Pac 980, Kennebec Water District v Waterville, 96 Me 
234, 52 Atl 774, Aldridge v Bogue Phalia Drainage D i s t , 
106 Miss 626, 64 So 377, Moore v Capitol Gas C o r p , 117 
Mont 148, 158 P 2d 302, Portneuf I r Co v Budge, 16 Idaho 
116, 100 Pac 1046, Petition of the M t Washington Road 
Company. 35 N H 134 

" .Mci iOLS, EMINENT ooMAi .v , 3rd E d , Vol I , p 357, N 27 



22 C O N D E M N . \ T I O N O F P R O P E R T Y 

Table 2 States Providing for Jury Tual 

Constitution.s Statutes 

Jury Trial 
when A i K 

propnation 
Right to Is for a General 

,Iury Trial Jury Trial Corporation Apphcablc Condemna Procedure Procedure Procedure 

Jury Trial Except Remains Other Only to tion Law Applicable .\pplicablc .Applicable 

in All Cases when Inviolate or Than a Criminal to State to Counties to Cities 

.State Is Continues as Municipal Matters Highway 
Condemnor Heretofore Corporation Department 

Calif Ala Ark .\riz Hawaii Ala Ark Mich Ala 

Colo Alaska Conn 111 L a Alaska K y Minn Xm 

F l a 111 Del S C Utah Ariz Me Mo Ark 

Iowa K y G a Wash Cahf Md Ohio Colo 

Mo Md Idaho Colo N 11 Ore Conn 

N D . Mich Ind Fla N D Pa 111 

Ohio N Y Kans. G a Ohio S C Ind 

Okla Pa Me Idaho Okla Wash Kans 

S D Mass 111 Ore K y 

W. V a Minn Ind Pa Mich W. V a 
Miss Iowa R I Minn 
Mont Kans S C Mo 
Neb K y S D N C 

Nev Md Vt Ohio 

N H Mass Wash Okla 

N J Minn Ore 
N Mcx. Miss Pa 

N C Mo S C 

Ore Mont Texas 

R I Neb Vt 

Tenn Nc\ Wash 

Texas N J 
Vt N Mex 
Va N C 
W îs N 1) 
W ŷo S D 

Tenn 
Texas 
Utah 
W Va 
Wis 
W'yo 

State constitutions provide that a jury trial 
shall be held except when the State is the 
condemnor Although the right to a jury 
trial is a constitutional right only in a small 
group of States, it is given by statute in a 
majority of jurisdictions For the purposes 
of this discussion the term "jury trial" 
refers to the use of a common law jury of 
twelve jurors In the next section several 
statutes will be discussed which make 
reference to a trial by jury, the jury not 
being a common law jury 

The statutes of 42 jurisdictions clearly 
(and an additional State probably) provide 
for a trial by jury m condemnation pro
ceedings brought by the State highway 

department Of these 42 jurisdictions, the 
jury provision is found in the general con
demnation law of 31 States ''- In 15 States, 
special condemnation procedures for the 
State highway department provide for a 
trial by jury 

It I S difficult to determine from a reading 
of the Nebraska general condemnation law 

"Alabama tit 19. §17, Alaska §57-7-16, Arizona §12-
1122, California Code of Civil Procedure, §1248, Colorado 
§50-1-7, Florida §73 10, GeorRia §36-601, §36-614a, Idaho 
§7-711, Illinois §47-1, Indiana §3-1707, Iowa §472 21, 
Kansas §26-102, Kentucky §§416 020, 120, 280, Maryland 
art 33A, §6, Massachusetts ch 79, §22, Minnesota §117 133, 
Mississippi §2766(C), Missouri §523 060. Montana 
§93 9915, Nevada §37 110, New Jersey tit 20-1-20, New 
Mexico §22-9-8, North Carolina ch 40 20, North Dakota 
§32-1513, South Dakota §37 4001, Tennessee §23-1418, 
Texas §3266(6), Utah §78-34-10. West Virginia §5381, 
Wisconsin §32 11, Wyoming §3-6119 

"Arkansas §76-533, Kentucky §177 087, Maine ch 23, 
§23, Maryland art 89B, §52, New Hampshire §§233 17, 
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whether a jury trial is required. The opera
tive provision of the statute is §76-717 
wherein it is provided that: 

After docketing of the appciil, the issues 
shall be made up and tried in the district 
court in the same manner as an appeal from 
the county court to the district court in a 
civil action 

An inspection of the county court code dis
closes that appeals from the county court 
are to be handled m tiie same manner as 
l>rovided by law in cases tried and deter
mined by justices of the p e a c e N e i t h e r 
the sections pertinent to appeals from the 
justice of the peace''"' or the power of the 
district court to reverse or modify judg
ments and orders"* make any reference to 
a jury trial In all likelihood the answer 
IS found m §25-1104 which provides that-
"issues of fact arising in actions for the 
recovery of money or of specific real or 
personal property shall be tried by a jury 
unless a jury is waived or a reference be 
ordered as hereinafter " 

Aside from the general condemnation 
statutes which are applicable to all con
demnors, the provisions found in eight 
States pertaining to counties'' and in 21 
States, applicable to some or all cities'* pro
vide for a jury trial 

M I S C E L L A N E O U S T R I B U N A L S 

In a majority of cases a trial by jury 
IS held to determine the amount of compen
sation due the property owner However, 
in addition to the use of a jury there are 
other means of deciding this question To 
begin with, in most, if not m all States the 
parties may waive a jury trial In the 

234 51, North Dakota §24-0726, Ohio §,'>519 02, Oklahoiim 
tit 69, §46(5) , Oregon §360 380, Pennsylvania tit .36. 
§670-303, Rhode Island §37-0-24, South Ciirolinn §§33-1.34, 
139, South Dakota §28 13.A02, Vermont Tit 19-232, §11, 
Woshmgton §8 04 080 

" §24-544 
"§§27-1301 , 1315 
'•§§25-1901, 1910 
"Michigan §8 48, Minnesota Laws of 1959, Ch 500, 

Art I V , §12-8, §162 21(6), Missouri §228 250 (St Louis 
County), Ohio § 5 5 6 3 0 5 , Oregon §281 330, Pennsylvania 
tit 16, §2424, South Carolina §33-838, Washington §8 08 010 

"Alabama §37-509, Arizona §9-608, Arkansas §§35-
204, 903, Colorado §50-6-13, Connecticut §13-30, Illinois 
§24-84-23, Indiana §48-2112, Kansas §26-205, Kentucky 
§94 710, Michigan §§5 1446, 1872, Minnesoto §§440 27, 39, 
Missouri §§74 513, 88 037, North Carolina §160 214, Ohio 
§719 06, Oklahoma tit 66, §55, Oregon §223 125, Pennsyl
vania tit 53, §1091, tit 53, §§56915, 56945 (First Class 
Townships), South Carolma §25-168, Texas art 1206(D), 
Vermont T i t 19-421, Washington §§8 12 090, 8 12 100 

event this should occur, several approaches 
are found in the statutes providing for a 
trier of the facts 

The most obvious substitute for a jury 
IS the judge. It may be assumed that unless 
the statute provides otherwise the judge 
will decide questions of fact in lieu of a 
jury. The Louisiana expropriation (con
demnation) statute specifically provides 
that expropriation cases shall be tried be
fore the court without a jury 

In place of the jury many jurisdictions 
proviile that an official referee shall be ap
pointed to take testimony and make a 
report to the court. Embodied in this re
port are the referee's findings of fact and 
conclusions Generally speaking, the court 
IS authorized to accept, reject or modify 
the report or to require a new hearing be
fore the same or another referee Although 
not spelled out in the statutes, it may be 
inferred that in practice the hearings are 
somewhat less formal than before the court 
and jury. This is not to say that evidence 
inadmissible before a court or jury would 
be admissible in a hearing conducted by a 
court appointed referee 

Most, if not all, the rules of civil practice 
in the several States provide for the ap
pointment and use of referees These laws 
arc not included within the scope of this 
study However, the general condemna
tion statutes of several States make specific 
reference to the use of referees in lieu of a 
jury.*** The procedures established in Con
necticut*^ and New York*- for the State 
highway department dispense with a jury 
and substitute a court appointed referee. 

To improve and simplify condemnation 
by government agencies Georgia, in 1957, 
provided an optional method which pro
vides that the determination of compensa
tion will be made by a special master ** The 
master is appointed by the court, and his 
decision may be appealed to a trial by jury 

In several States an ad hoc board mucli 
like a board of viewers is used instead of 

" T i t 19, §4 
«» For example, California Code of Civil Procedure, §1248, 

Idaho §7-711, Nevada §37-110, Utah §78-,34-10 
»' §2264 
M Highway Law, §30 
»»Ch 36, §606A 
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a jury to determine compensation *•* The 
major difference between this board and a 
board of viewers is that there is no appeal to 
a jury trial from the decisions of the boards 
In reality their determination has the same 
conclusiveness as a jury verdict, except for 
the possibility that the court has more 
power over the board's report than over a' 
jury verdict. Generally speaking, once the 
report of the board is filed with the court, 
unless good cause is shown, the court is 
directed to confirm the board's report. If 
good cause is shown, such as the applica
tion of an erroneous rule of law, bias or in 
some cases an excessive or insufficient 
award, the court is permitted to modify the 
report or direct that a new hearing be held 
before the same or a new board 

These boards range from three members 
in Arizona, Delaware, Michigan and New 
York to SIX members in Missouri The 
statutes of Virginia, Wisconsin and the Dis
trict of Columbia specify that the board 
shall consist of five persons With the ex
ception of Missouri, all the statutes specify 
that a majority of the members may act 
At least five out of the six members of the 
"jury" must sign the report in Missouri 
The Virginia procedure is somewhat unique 
m that if the report is challenged the com
missioners are allowed to testify in court as 
to the basis of their report In Michigan 
the commissioners' report is prima facie 
proof of the compensation due the property 
owner.** 

With the exception of the District of 
Columbia, the several statutes establish the 
same qualification as that required of mem
bers of board of viewers That is to say, a 
prospective viewer or commissioner must 
be a distinterested, competent person and, 
in most cases, a freeholder. In the District 
a special list of persons is kept from which 
"jurors" are chosen The Michigan statute 
provides that the commissioners shall not 

" Anzona §9-608 (if waive jury trial), California Streets 
& Highways Code, §4200 (Street Opening Act of 1903), 
Delaware tit 10, §6108(b), Michigan §§8 184, 9 113, 
Missouri §228 180 (county). New York Highway Law, §174 
(town highways). Village Law, §3212 (village roads). General 
Condemnation Law, §13, Unconsolidated Law, ch 79, §7, 
Virginia, §25-12, Wisconsin §80 27 (laying out of highways), 
District of Columbia, §§7-205, 16-604 

« §25-18 1. 
» §8 193. 

be residents of the township wherein the 
property is located *̂  

The various boards are directed to view 
the property in question, hear testimony 
and file a report with the court However, 
in Delaware a view will be permitted only 
in the discretion of the court. 

General Comments 

One objective of this part of the study is 
to describe the various procedures used for 
determining the amount of compensation 
due the condemnee The previous discus
sion has shown that there are three basic 
procedures followed by the several States 
in determining compensation-

1 A preliminary hearing before a board 
of viewers and determination of compensa
tion by that body, with an appeal to the 
trial court for a trial de novo, that is, a 
redetermination of the amount of compen
sation, with or without a jury, 

2 A jury trial without the use of a board 
of viewers; 

3. A hearing before board of viewers or 
commissioners, somewhat similar to that 
body used in No 1, but without a trial de 
novo. 

In those jurisdictions which provide for a 
jury trial, either after a determination by 
a board of viewers or initially, the parties 
have the right to waive a jury trial In the 
event a jury is waived, the statutes of the 
several States provide that the question of 
compensation shall be decided by the judge. 
Several State statutes provide that the 
judge, on his own initiative or at the re
quest of the parties, may appoint referees to 
hear the evidence and make a report to the 
court This report when confirmed by the 
court becomes the judgment of the court 

The second objective of this part of the 
study I S to compare and analyze the various 
procedures for determining compensation. 
The ultimate purpose of such an analysis 
should be to draw upon the best features of 
the different procedures to develop better 
ones 

This study was concerned only with the 
characteristics of condemnation procedures 

" §8 184 
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as prescribed by law, that is, the form of 
the procedures. Form is not an end in itself 
but rather a means of attaining desired re
sults from the condemnation process. Re
visions in form are not to be made for then-
own sake but to bring about improved re
sults. Since the study did not investigate 
results of the different methods for deter
mining compensation, definite proposals for 
procedural changes cannot be drawn from 
it How^ever, a comparison of the results 
desired and the elements of the different 
procedures points up some of the factors 
w ĥich should be investigated to determine 
whether a given change in procedural form 
w ôuld have beneficial consequences 

It w ôuld seem that an effective procedure 
for determining compensation due a con-
demnee would have the following attri
butes : 

1 Fairness The landowner should get 
the full amount to which he is entitled— 
and the State should pay no more than re
quired—under the law 

2 Economy. The determination should 
be made at as little cost, whoever pays the 
cost, as IS practical 

3 Speed In the interests of both parties, 
the dispute should be settled as soon as 
liossible 

4 Simplicity The ])rocedure should be 
only as complicated as is necessary to pro
tect the right of the parties 

Fairness is of paramount importance The 
whole purpose of the procedure is to come 
up with the correct amount of money due 
the landowner Economy, speed, and sim
plicity should be effected only to the extent 
that they do not unduly interfere with this 
over-riding consideration The problem, 
then, IS one of striking a balance between 
expediency and accuracy 

Whether the correct amount, as pre
scribed by law, I S arrived at depends to a 
great extent on the decision-making body 
itself Should the question be decided by a 
jury of laymen or by people with more 
familiarity with real estate values? A board 
of lawyers, engineers and real estate experts 
would undoubtedly be better able to under
stand the rather complicated rules for de
termining values and damages than would 

the average juror On the other hand, this 
question involves the rights of individual 
citizens and, without getting into a detailed 
discussion of American jurisprudence, there 
IS serious question as to whether the de
cision should be taken from the traditional 
jury and turned over to experts Perhaps 
the facts can be presented so that, with 
proper guidance and control from the 
judge, a jury can reach as reasonable a 
decision as could persons versed in the tech
nical rules involved. Professional experts, 
ŵ ho do a considerable amount of such 
evaluation, may unconsciously develop bias 
one way or another Individuals may give 
more weight to one particular element of 
damage than is justified, or may gradually 
tend to favor either the condemnor or the 
property owner The jury's verdict, which 
requires agreement among most, if not all 
of several people, may average out these 
individual differences On the other hand, 
the jury may get so bogged down by dis
cussion that the verdict will be arrived at 
in a confused manner and be fair to no 
one 

The expert versus the layman question is 
obviously not one that can be solved by 
theoretical discussion 

The factors which contribute to the cost, 
speed, and simplicity of a proceeding are a 
good deal less abstract than those involved 
in its fairness Experts are paid a lot more 
for their services than jurors This may be 
offset, however, by higher administrative 
costs for the jury system The length of 
tunc that the different tribunals take to 
settle a case would also affect the cost 

A jury, since it is larger than a commis
sion of a few experts, is often said to be 
unwieldy and slower than the commission 
This may or may not be so Both bodies 
would presumably consider the same testi
mony and estimates of value so the time 
for presentation of the case would not neces
sarily be affected The commission would 
probably work under relaxed rules of evi
dence, but this could have the effect of 
either prolonging or shortening the time 
required for determination It is question
able whether the full jury would take longer 
in its deliberations than would a panel of 
experts who disagreed with each other. 
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One of the widely-used procedures men
tioned previously consists of a hearing by 
a board of viewers or commissioners, and 
then, if the results of the hearing are not 
acceptable I to the parties, a jury trial de 
novo. In a trial de novo the question of 
compensation is redetermined without con
sidering the previous findings by the viewers 
or commissioners 

This repetition of the fact-finding process 
would seem to be wasteful duplication of 
effort, but, this is not necessarily so. If a 
great percentage of condemnation cases 
handled in this way were settled at the 
initial hearing without ever getting to trial 
this procedure could be considerably 
quicker and more economical in total effect 
than would be indicated by the few cases 
which do go through both a hearing and a 
trial 

The economy, speed, and simplicity of 
condemnation procedures lend themselves 
quite readily to objective analysis For 
instance, the costs of two procedures can be 
totaled, the factors which contribute to the 
cost can be evaluated, and there is no doubt 
which one! is more expensive This does not 
apply to the fairness of a procedure, how

ever. When the final awards or judgments 
from different types of procedures are 
tabulated, it is only known which ones re
sult in higher awards and which ones in 
lower No progress has been made in de
ciding whether the high or low award is 
fair. Without trying to define strictly what 
a fair procedure is, it may sometimes be 
decided as a matter of policy that awards 
made by a certain procedure seem unduly 
to favor or prejudice certain classes of 
parties Once this finding has been made, 
the problem can be analyzed in terms of the 
factors which influence the fairness of a 
procedure, and procedural modifications 
which will bring about the desired change 
in result can be devised. 

To reiterate, the reason for changing pro
cedural forms I S to effect changes in the 
end result Since this study is limited to 
the prescribed form of procedure, no con
clusions can be drawn as to which pro
cedures best serve the intended function. 
However, this study of form does suggest 
some factors which, when studied, would 
indicate whether certain reforms were de
sirable This comment is concerned with 
those factors. 



RULES FOR DETERMINING COMPENSATION 

T I M E A T W H I C H V A L U E I S D E T E R M I N E D 

Before the various rules for determina
tion of compensation can be applied, the 
date at which the property is to be valued 
must be designated The cases speak in 
terms of "market value as of the date of 
taking " This statement may be of little 
assistance since the problem still remains 
of what act or acts are required for the 
"taking" to occur A review of the juris
prudence reveals that a variety of dates are 
used as the time at which the value should 
be determined 

Real estate values are subject to many 
influences and are by no means constant. 
The amount of the final award may reflect 
whether the date chosen is that of the filing 
of the summons, the viewers' award, the 
trial, the vesting of title or some other date 
Although a particular date is chosen and 
IS the critical point for valuation purposes 
the courts have not consistently applied the 
date designated, be it by statute or case 
law 

Before setting forth the existing law, it 
would be well to examine the consequences 
of choosing a particular date. Condemna
tion proceedings can, and many do, require 
a protracted period of time before they are 
terminated. If the condemnation occurs in 
a rising real estate market and the date of 
valuation is fixed at an early stage of the 
proceedings (for example, the service of the 
summons) it is obvious that the final award 
will be less than if the date of trial or vest
ing of title is chosen 

Property has value to the extent that it 
may be used. If, for practical purposes, 
the freedom of use is denied the owner, al
though title and possession still remains in 
the owner he has been denied something of 
value Looking at the problem from this 
aspect the rights of the property owner 
might be better protected by designating as 
the key date the earliest practical point. 

Experience demonstrates that a - sub
stantial period of time often elapses be

tween the institution of condemnation pro
ceedings and actual trial. Logically, if the 
date of trial is the time at which property 
I S valued any improvements made between 
the commencement of the proceedings and 
trial date should be compensable. Such a 
result may, in certain cases, materially in
crease the cost of right-of-way acquisition. 
The earlier the date of valuation the less 
the opportunity for this added cost to arise 
This IS another example of the importance 
of the valuation date. 

As a practical matter, the theoretically 
correct date, that of transfer of title and 
possession, cannot be used m most cases. 
Convincing arguments can be made in sup
port of whatever date is chosen The diffi
culty is not in formulating a rule but in 
applying it Whether realizing it or not the 
courts in certain areas have consistently 
failed to value property as of the "date of 
taking," whatever such date may be 

The confusing problem of the allowance 
of the enhancement in value of the con
demned property created by the proposed 
improvement is a case in point. For the 
purposes of discussion it is assumed that the 
rule in a particular jurisdiction is that mar
ket value I S to be determined as of the date 
the property owner is served with a sum
mons. At the trial the property owner 
attempts to introduce evidence that his 
property has appreciated in value because 
of the proposed improvement Should such 
evidence be admissible? Conversely, in
stead of increasing, the market value of the 
property has dropped due to the proposed 
improvement. Is evidence of such decrease 
admissible.** 

The problem of enhancement in value and 
its relation to the equally perplexing prob
lem of the set-off of benefits will be dis
cussed subsequently. I t is sufficient to note 
that to the extent that enhancement is dis-

«8 Gate City Terminal Co v Thrower, 136 G a 456, 71 S E 
903. 

«' Atchison E t c , R Co v. Southern Pacific Co , 13 Cal 
App2d 505, 57 P 2d 575, A Gettlemen Brewing Co v Mil
waukee, 245 Wis 9, 13 N W 2d 541 

27 
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allowed the court is actually substituting 
another "time of taking" for that prescribed 
by law Nothing is intrinsically wrong with 
this result and there may be compelling 
policy reasons requiring such action. How
ever, a court creates confusion if it states 
that a particular date is the critical point 
for valuation purposes and then disregards 
such date. 

Once it is recognized that the date chosen 
I S of some consequence the next step is to 
determine how the several jurisdictions have 
handled the problem A variety of dates 
are used in the several States and terri
tories and more than one withm a particular 
jurisdiction. 

A small number of jurisdictions treat the 
problem in their general condemnation 
statutes. The key date is the issuance or 
service of the summons in ten jurisdic
tions With the exception of the Indiana 
provision, all the statutes previously cited 
expressly state that improvements placed 
upon the condemned property subsequent 
to the date of valuation are non-com-
pensable The California provision con
tains a clause which protects the landowner. 
If the case is not tried within one year from 
the date of the commencement of the action, 
that I S , the filing of a complaint and issu
ance of a summons, unless the delay is 
caused by the property owner, the com-

• 'Alaaka §57-7-14, Arizona §12-1123(A), California 
Code of CivU Procedure, §1249, County of Los Angeles v Hoe. 
1.38 Cal App 2d 74, 291 P 2d 98, Hawaii, §316, Idaho §7-712, 
Independent School District v Lauch, 78 Idaho 485, 305 P 2d 
1077, Indiana §3-1706 (fifth), Montana §93-9913, State v. 
I ^ , 103 Mont 482, 63 ^ 2d 135, Nevada §37 120, New 
Monco §22-9-9, Utah §78-34-11, Hyde Park Town v 
Chambers, 99 Utah 118, 104 P 2d 220 

pensation and damages shall be determined 
as of the date of the trial In addition to 
the general condemnation provisions, the 
Arizona statutes contain a section applic
able only to the State highway commis
sion."- Pursuant to this section property is 
valued immediately preceding the date the 
highway commission, by resolution, estab
lishes the necessity of the property. In the 
event the action to condemn is not brought 
within two years of the date of the resolu
tion, the compensation is measured as of 
the date of the summons. 

The most common date as of which com
pensation is assessed is either the time of 
trial or the award of the commissioners.** 
A distinction appears to exist in Louisiana 
between compensation for the land taken 
and damage to the remainder. In the for
mer situation the critical date is the insti
tution of proceedings,"* in the latter case 

»' Sec City of San Rafael v Wood, 144 Cal App 2d 604, 
301 P 2 d 421, for discussion of this proviso and the problem 
created by the condemnor taking possession prior to the date 
of trial The holding is that the property owner must be 
compensated for the use of his property during the period 
between possession and trial and that the awarding of interest 
from the date of possession is sufficient compensation 

"§18-155 (D) 
"Colorado §50-1-17, Union Exploration Co v Moffat 

Tunnel Imp Dis t , 104 Colo 109, 89 P 2d 257, Mulford v 
Farmers Reservoir and Irngation Co , 62 Colo 167, 161 Pac 
301, Delaware Board of Education v 13 Acres of Land, 
50 Del 387, 131 A 2d 180, Georgia Gate City Terminal Co v 
Thrower, 136 G a 456, 71 S E 903, Ilhnois Chicago Park 
Diat v. Downey Coal C o , 1 111 2d 54, 115 N E 2d 223, 45 
A . L R 2d 518, Kansas Collingwood v Kansas Turnpike 
Authority, 181 K a n 43, 310 P 2d 211, modified 181 K a n 838, 
317 P 2 d 400, Minnesota Minneapolis Traction Co v 
Harkins, 108 Minn 478, 122 N W 450, Missouri State v 
Galloway, —Mo —, 292 S W 2d 904, State v Deutschman, 
346 Mo 755, 142 S W 2d 1025, New York Matter of County 
of Westchester, 204 Misc 1031, 127 N Y S 2d 24, Texas 
Gillam V State, — T e x — , 95 S W 2d 1019, Tarrant County 
Water Control and Improvement Dist v Fowler, 142 Tex 375, 
179 S W 2d 694, West Virginia Buckingham v Great Scott 
Coal Co , 75 W Va 423, 83 S W 1031. Wisconsin Wisconsin 
Power Co v Public Service Comm , 231 Wis 390, 284 N W 
586, rehearing denied, 286 N W 392, Wyoming §3-6122 

•< State v Landry, 219 L a 721, 53 S 2d 908 

Table 3 States Stipulating Time at Which Property Is Valued 

Date Highway 
Iss i iaDce or Trial Date Filing Commission by 
Service of or Award of of of Petition Resolution Establishes 
Summons Commissioners T n a l to Condemn Necessity 

Alaska Colorado Lousiana New Jersey Arizona 
Arizona North Dakota (damage to North Carolina 
California Wyoming remainder) 
Hawaii 
Idaho 
Indiana 
Montana 
Nevada 
New Mexico 
U u h 
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F I G U R E 3 
Where land values are chang'inif, as in this rapidly developing- area, the date at which 

condemned land is valued is especially important. 

the date of t r ia l is the valuation date.®' 
Ohio decisions show that the date of valua
tion is either the time of possession or the 
date of t r ia l , whichever comes first.**' 

Several States have adopted the filing of 
the petition to condemn as the date damages 
are assessed.®'^ I n those jurisdictions which 
take property by the administrative method 
damages are assessed as of the date of tak-

>5 Tit . 48-453. 
"Appeal of Stickels, —Ohio App.—, 104 N.E.2d 186; In re 

Appropriation of Easement for Highway Purposes, 90 Ohio 
App. 471, 107 N.E.2d 387; Board of Education of Cleveland v. 
Hecht, 102 Ohio App. 521, 130 N.E.2d 707. 

"Alabama: Smith v. Jeffcoat, 196 Ala. 96, 71 S. 717; 
Arkansas: Keith v. Drainage Dist., 183 Ark. 384 , 36 S.W.2d 
59; Illinois: Chicago v. McCausland, 379 111. 602, 41 N.E.2d 
745; Louisiana: Louisiana Power and Light Co. v. Simmons, 
229 L a . 165, 85 S.2d 251; Nebraska: Platte Valley Public 
Power and Irr . Dist. v. Armstrong, 159 Neb. 609, 68 N.W.2d 
200, Application of Burt County Public Power Dist., 163 
Neb. 1, 77 N.W.2d 773; New Jersey: §20:1:9, New Jersey 
Highway Authority v. Wood, 39 N. J . Super. 575, 121 A.2d 742 
North Carolina: General Condemnation Law, §40-17, Western 
Carolina Power Co. v. Hayes, 193 N . C . 104, 136 S . E . 353 
District of Columbia: Ralph v. Hazen, 68 App. D . C . 55 
93 F.2d 68, but see Carlock v. United States, 60 App. D . C . 314 
53 F.2d 926. 

ing, which is commensurate with the vesting 
of t i t le and/or possession.*** The date of 
taking in these jurisdictions would occur 
when the neccssarj^ papers are filed with the 
appropriate officials. I n the event posses
sion is taken prior to the filing of the peti
tion or administrative order cases have held 
the valuation must be made as of the date 
of possession.** 

The preceding discussion has shown that 
there are various alternative dates from 
which a State may choose the valuation 
date. I t is important to keep in mind the 

N I C H O L S , E M I N E N T D O M A I N , 3rd E d . , Vol. 3, p. 18 and 
see cases cited in note 52 therein. 

Missouri: Newman v. City of E l Dorado Springs,—Mo.—, 
292 S.W.2d 314; New York; Matter of County of Westchester, 
204 Misc. 1031, 127 N.Y.S.2d 24; North Carolina: North 
Carolina State Highway Commission v. Young, 200 N . C . 603, 
158 S . E . 91; North Dakota: Constitution, art. I , §14, Kuecks 
V . Cowell, —N.D.—, 97 N.W.2d 849; South Carolina: Board 
of Commissioners v. Richardson, 122 S.C. 58, 114 S . E . 632; 
Tennessee: Snowden v. Shelby County, 118 Tenn. 725, 102 
S.W. 90; State v. Roscoe, 181 Tenn. 43, 178 S.W.2d 392; 
Virginia: Chairman of Highway Commission v. Fletcher, 
153 Va. 43, 149 S . E . 456. 
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consequences which follow from the desig
nation of a particular date. There are ad
vantages and disadvantages inherent in 
each date and a logical argument may be 
made m support of any date chosen. How
ever, the interests of both the property 
owner and condemnor are protected if 
either the act which initiates the condemna
tion proceedings or the taking of physical 
possession of the property, whichever occurs 
first, is adopted The property owner loses 
the beneficial aspects of owning property 
when he is denied possession while the con
demnor I S allowed to begin construction of 
the improvement. From a practical point 
of view, the commencement of proceedings 
to condemn property limits the usefulness 
of the property A combination of these 
two dates would seem to be an equitable 
resolution of a problem which admits of 
only an arbitrary solution. 

C O N S T I T U T I O N A L A N D S T A T U T O R Y R U L E S 

The preceding discussion concerned itself 
with the several bodies which decide the 
question of compensation and the time at 
which said compensation is to be deter
mined. Now the various statutory rules 
which govern the determination of compen
sation will be analyzed This analysis has 
been limited, for the most part, to constitu
tional and statutory rules, and does not 
attempt an exhaustive investigation of the 
tremendous amount of pertinent case 
law.ioo 

One reason for the seemingly inconsistent 
decisions concerning certain elements of 
damages may stem from the constitutions 
of the various States. The States are almost 
equally divided between the 22 jurisdictions 
which must compensate for a "taking" of 
property^"^ and the 23 States which must 
pay for a "taking or damaging" of prop-

teiceUent references on the subject of j u s t compensation 
are N I C H O L S , E M I N E N T DOMAIN, 3rd E d , especially volumes 3-6, 
O B O E L , V A L U A T I O N U N D E R E M I N E N T DOMAIN, Second Edition, 
and K A L T E N B A C H , J U S T COMPENSATION, which Contains all the 
most recent cases 

Delaware art I , §8, Florida Declaration of Rights, 
§12, Idaho art I , $14, Indiana art I , §21 . Iowa art I , 
§18, Kansas art X I I , §4 (applies to any corporation), Maine 
art I , §21, Maryland art I I I , §§40, 40a, 40b, Massachusetts 
Part I , art X , Michigan art X I I I , §1 , Nevada art I , §8, 
New Hampshire Part I , 12th, New Jersey art I , §20, 
New York art I , sec 7(B), Ohio art I , §19, Oregon art I , 
§18, Rhode Island art I , §16, South CaroUna art I . §17, 
Tennessee art. I , §21, Vermont ch I , art. 2nd, Wisconsin 
art I , §13. 

erty The Connecticut constitution con
tains two provisions: one provides for the 
payment of compensation for the taking of 
property;̂ *** the other section provides in 
part, "and every person, for any injury done 
him in his person, property or reputation 
shall have remedy by due course of law."^°* 
Thus, Connecticut is both a "taking" and 
"damaging" State The constitutions of 
Alabama, Kentucky and Pennsylvania each 
contain two provisions, one applicable to 
all types of condemnations^*" and the other 
governing proceedings brought by muni
cipal and other corporations or individuals 
granted the power to condemn property.̂ **" 
The former refers to property being 
"taken"; the latter speaks in terms of prop
erty "taken, injured or destroyed." North 
Carolina's constitution does not contain a 
condemnation provision as such, but does 
provide, in substance, that no person's prop
erty ". . . ought to be taken . . . but by the 
law of the land.""' 

What are the consequences, if any, of a 
"taking" as compared to a "taking or dam
aging" provision? The distinction m the 
"partial taking cases" seems to be non
existent because irrespective of the type of 
provision, severance damages to property 
not taken are recoverable. For present pur
poses the various rules applicable to a 
"partial taking case" may be disregarded 
but it I S suflBcient to point out that even 
under a "taking or damaging" clause not 
all damages are recoverable The courts 
have limited the breadth of the damaging 
provision by developing the concept of 
"damage in the constitutional sense." Such 
incidental damages as loss of business, 
good will and expense of moving are not 
compensable as separate elements of 
damages 

>« Alaska art I , §18, Anzona art I I , §17, Arkansas 
art I I , §22, California art I , §14, Colorado art. I I , §15, 
Georgia art I , §3, ^ I , lUmois art I I , §13 , Louisiana art I , 
§2, Mumesota art I , §13 , Mississippi art I I I , §17, 
Missouri art I , §26, Montana art I I I , §14, Nebraska 
art I , §21, New Mexico art I I , §20, North Dakota art I , 
§14, Oklahoma art I I , §24, South Dakota art V I , §13 , 
Texas art I , §17, Utali art I , §22, Virginia art. I V , §58, 
Washington art. I , §16, West Virginia art I I I , §9 , 
Wyoming art I , §33. 

' " A r t I , §11 
' " A r t I , §12. 
'"Alabama art I , §23, Kentucky §13 , Pennsylvania 

art I , §10 
'<» Alabama art X I I , §235, Kentucky. §242, Pennsylvania 

art X V I , §8. 
Art I , §17, see Y'ancey v North Carolina State Highway 

Comm , 222 N C 106, 22 S E.2d 256. 
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The significance of these clauses arises 
in cases where no property is taken 
"Taken" as used here means the actual 
physical appropriation of a tract of land 
However, the courts have expanded the 
meaning of "taken" to include certain as
pects of the "taken or damage" provisions 
and do not limit the concept of "taking" 
to mean a physical appropriation of prop
erty.̂ "* Nichols states: 

The modern and prevailing view is that any 
substantial interference with private prop
erty which destroys or lessens its value, or 
by which the owner's right to its use or 
enjoyment is in any substantial degree 
abridged or destroyed, is, in fact and in law, 
a "taking" in the constitutional sense, to the 
extent of the damages suffered, even though 
the title and possession of the owner remains 
undisturbed 

Thus courts have held that pollution of the 
air,i*** and extreme noisê ^^ may be a 
"taking" in the constitutional sense How
ever, a recent Kentucky case held that dust 
caused by the construction of a highway did 
not amount to a "taking" of land adjacent 
to the highway.^*-

An owner of property abutting a conven
tional highway is in possession of easements 
of light and air^*' over such street as well 
as easement of view^" and of access.*^' 
These easements arc considered property 
rights for which the owner is entitled to re
ceive compensation in the event they are 
interfered with.^^* I t is beyond the scope 
of this monograph to discuss the problem 
of controlling access, but if such control 
goes beyond a certain point, which depends 
upon the particular facts, a court will con-

Nelson v Wilson, 239 Mmn 1C4, 58 N W 2d 330, EUer v 
Board of Education of Buncombe County, 242 N C 584, 
89 S E 2d 144 

NICHOLS, E M I N E N T DOMAIN, 3rd E d , Vol 2, p 259, fn 6 
"1 Richards v. Washington Terminal C o , 233 U S 546, 

34 S C t 654, 58 L E d 1088, Cogswell v New York R R Co , 
103 N Y 10, 8 N E 537, Louisville v Hekemann, 161 K y 523, 
171 8 W 165, Dayton v A8he\ille, 185 N C 12, 115 S E 827, 
3 0 A L R 1186 

Dicta, Baltimore R R Co v Fifth Baptist Church, 108 
U S 317, 2 S C t . 719, 27 L . E d 739, see also Peabody v United 
States, 231, U S 530, 34 S C t 159, 58 L E d 351 

'» Commonwealth v Moore, — K y —, 267 S W.2d 531 
"» Sweet V Irrigation Canal Co , 198 Ore 166, 254 P 2d 700, 

Wolf V. Providence, 77 R I 192, 74 A 2d 843 
' " K e m z V . State, 2 App Div 2d 415, 156 N Y S 2d 505, 

Northio-Thcatres Corp v. 223 Main Street Hotel Corp , 313 
K y 329, 231 8 W 2d 65 

"»People V Russell, 48 Cal 2d 189, 309 P 2d 10, Department 
of Public Works and Buildmgs v Wolf, 414 lU 386, 111 N E 2d 
322, Iowa State Highway Commission v Smith, 248 Iowa 869, 
82 N W 2d 755. 

ii« Department of Pubhc Works and Buildings v Fmks, 
10 111 2d 20, 139 N E 2d 242, City of Cannelton v Lewis, 123 
Ind App 473, 111 N E 2d 889, Hillerege v City of Scottsbluff, 
164 Nel). 560, 83 N W 2d 76, State v Kaner, 156 Ohio St 347, 
102 N E 2d 703. 

strue such control as a "taking" of property 
and require the payment of compensa
tion."^ 

Generally, a "taking" State is not con
stitutionally required to compensate for 
every depreciation in value of property not 
physically taken Nichols summarized 
the present status of the law as it pertains 
to "damages" as a "taking" as follows.̂ ^" 

Accordingly, although it has found some 
following among the courts and text writers, 
the Supreme Court of the United States and 
the great majority of the state courts have 
adhered to the old doctrine and hold that 
when the owner of property continues in 
use and possession as before, it is not taken 
in the constitutional sense, however much 
it may be depreciated m value In other 
words, when a municipal or a public service 
corporation, or other party to whom the 
power of eminent domain can be constitu
tionally delegated, inflicts injury upon pri
vate land under authority of and m com
pliance with an act of the legislature, and 
there has been no want of reasonable care 
or skill in the execution of the power, such 
party is not liable in an action at law for 
such injury, even though the same act if 
done without legislative sanction would be 
actionable, unless the injury is of such a 
character as to deprive the owner of the use 
and possession of his land, or compensation 
IS required by special statutory or constitu
tional provision whenever property is dam
aged by the constniction of a public 
improvement 

As an example of the hazards involved in 
making generalizations in this field, the 
court in a recent South Carolina case*-** 
stated that although the State constitution 
contains only a "taking" clause the court 
docs not recognize a distinction between a 
"taking" as compared to a "damaging " By 
holding that a deprivation of the ordinary 
beneficial use and enjoyment of property is 
commensurate to its being taken it is doubt
ful whether there remains in South Caro
lina any significant difference between a 
"taking" as compared to a "damaging" of 
property. 

Despite the progressively more liberal 
construction of the concept of "taking", 

Expreisway Law, An Analyne, H R B Special P.eport 26. 
1957, pp 11-19 

ii» Richert v Board of Education of the City of Newton, 
177 K a n 502, 280 P 2d 596. 

NICHOLS, E M I N E N T DOMAIN, 3rd E d , Vol. 3, pps 292-293, 
sec 6 3811], see fns 92 and 93 for citations 

Webb V Greenwood County, 229 S C 267, 92 S E 2d 688 
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cases continued to arise in which the prop
erty was damaged but the injury was not 
compensable To remedy this situation a 
substantial number of the constitutions 
were amended to make compensable the 
"damaging" as well as "taking" of prop
erty. In these jurisdictions the courts 
were and still are confronted with the 
question of which type of "damaging" is 
compensable. 

The Supreme Court of Illinois was the 
first court required to give meaning to the 
new constitutional provision I t evolved 
a definition of damages in the constitutional 
sense which has been adopted by most of 
the "taking or damaging" States.^*^ A con
demnor is required to pay compensation not 
only for an injury that would be actionable 
at common law, but also when there has 
been some physical disturbance of a public 
or private right, which the property owner 
possesses and which enhances its value, and 
that by reason of the condemnor's action 
he has suffered a special damage to his 
property in excess of that sustained by the 
public. 

I t is in the area of consequential dam
ages that the difference between the two 
clauses is most significant. The difference 
between consequential damages and sever
ance damages must be kept in mind. The 
former refers to damages where there was 
no physical taking of property. Severance 
damages are damages to the remaining 
property caused by the taking of a portion 
of the property. 

Generally speaking in a "taking" State 
consequential damages are not com-
pensable,^^' while in some "taking or dam
aging" States such damages are recover
able.̂ *'' One limitation placed on the re
covering of consequential damages is that 
the damage must be peculiar to the land
owner and not suffered by the public.^*'' In 

Rigney v Chicago, 102 lU. 64 
N I C H O L S , E M I N E N T DOUAiN, 3rd E d , Vol 2, p 331, notes 31 

and 34 
™ Harna v United States, 205 F 2d 765, Nunnally v United 

States, 239 F 2d 521, for additional citation see N I C H O L B , 
E M I N E N T DOMAIN, 3rd E d , Vol 2, p 339, notes 51, 52, S3 

"'Heldt V Eliiabeth River Tunnel D i s t , 196 V a 477, 
34 S E 2d 511, Texas Power and Light Co v Henng, 148 Tex 
350, 224 S W 2d 191, and N I C H O L S , E M I N E N T DOMAIN, 3rd E d , 
Vol 2, p 343, fns 56, 57, 58 

>» Hanson v City of Omaha, 157 Neb 403, 599 N W.2d 622 
and N I C H O L S , E M I N E N T DOMAIN, 3rd E d , Vol. 2, p. 350, fn, 69 

a sense this requirement is similar to that 
found in those States which allow only the 
set-off of special benefits The interpreta
tion of "special" I S analogous to that given 
"peculiar." Other opportunities for the con
sequences of the clauses to be reflected in 
court, opinions are in the change of grade 
and interference with access cases.̂ '"' 

A detailed discussion of the problems 
raised by the clauses is beyond the scope 
of this study. I t is sufficient to note that 
it is imperative to check the constitution of 
a particular jurisdiction before discussing 
any out-of-state cases. Even among States 
with the same provision there exists a 
divergence of interpretations given to "tak
ing" as compared to "taking or damaging." 
A list of cases from the several States which 
illustrate the varying interpretations given 
to the two clauses is appended 

See N I C H O L S , E M I N E N T DOMAIN, 3rd E d , Vol 
6 4441, 6 4442 

Appendix A. 

Table 4 States Having Taking and Damagmg 
Provisions in Constitution 

Taking and 
Taking Damaging 

Alabama * Alabama' 
Connecticut Alaska 
Delaware Arizona 
Florida Arkansas 
Idaho Califorma 
Indiana Connecticut 
Iowa Colorado 
Kansas Georgia 
Kentucky ^ Illinois 
Maine Kentucky' 
Maryland Ixtuisiana 
Massachusetts Mmnesota 
Michigan Mississippi 
Nevada Missouri 
New Hampshire Montana 
New Jersey Nebraska 
New York New Mexico 
Ohio North Dakota 
Oregon Oklahoma 
Pennsylvania ^ Pennsylvania' 
Rhode Island South Dakota 
South Carolina Texas 
Tennessee Utah 
Vermont Virgima 
Wisconsin Washington 

West Virgima 
Wyoming 

1 Applicable to all types of condemnation 
' Procecdmgs brought by municipal and other corporations 
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S E T - O F F O F B E N E F I T S 

One consequence of the construction or 
improvement of a highway is that property 
in close proximity may become more valu
able Land which was once suitable for 
agricultural purposes may become adapt
able to residential or commercial use be
cause of the new or improved highway. The 
same result often occurs in partial taking 
cases That is to say, although a segment 
of a tract of land may be taken and the 
remaining property damaged by such tak
ing, certain benefits may accrue to the 
remaining property 

Stripped of the many complex rules which 
have been developed by the judiciary the 
constitutional mandate of "just compensa
tion" requires that the property owner be 
indemnified for his loss due to the taking 
of his property If , in reality, his remaining 
property has been enhanced in value due 
to the taking, logically the amount of this 
enhancement should be deducted from the 
compensation awarded To the extent that 
benefits are not subtracted from the award, 
the property owner receives more in com
pensation than he lost by the taking or 
damaging of his property 

The concept of benefits and the rules for 
their set-off have probably created more 
difficulties for the legislatures and courts 
than any other aspect of "just compensa
tion " Examples of some of the problems 
related to benefits are 

1. What I S a benefit? 
2. Should every increase in value to prop

erty stemming from the improvement be 
deducted? 

3. If not, what benefits should be de
ducted and how are the various types of 
benefits distinguished from each other? 

4. Should the benefit be deducted from 
the entire award or only from that part 
which represents the damage to the re
mainder? 
It would be of very little use and next to 
impossible to discuss every type of benefit 
which may result from a public improve
ment. Up to a point there is general agree
ment among the several States concerning 
certain facets of the benefit problem. I t is 

in the realm of the rules governing the set
off of benefits that the several States take 
divergent roads. 

The procedure for assessment for benefits 
prevalent in most municipalities is not cov
ered in the following analysis of benefits. 
Although both condemnation and the prac
tice of making assessment for benefits are 
intertwined an assessment is essentially a 
taxing device. 

Remaining Property 

Irrespective of the set-off rules applicable 
m a particular jurisdiction there are several 
requirements which must be satisfied before 
the rules will be applied. The concepts of 
benefits and severance damages both pre
supposes that there is a partial taking and 
that the remaining property receives certain 
advantages or disadvantages due to the 
proposed improvement for whicii the tak
ing is made -̂̂  In some situations the deter
mination of what constitutes the remaining 
property presents a problem Two tests 
have been developed by the courts which 
govern this question; unity of title and 
unity of use.̂ -" A third test, contiguity, is 
required in some jurisdictions 

Unity of title requires that the property 
taken and the remaining land must have 
been held by the condemnee in the same 
quality of ownership Once it is decided 
that the property is owned by the con
demnee in the same quality of ownership it 
must be shown that the remaining property 
was used m conjunction with the part 
taken.^a 

A good example of the "use" rule in op
eration is City of Stockton v Marengo 
The defendant, Marengo, owned a large 

Housing Authority v Iron Works, 91 G a App 881, 
87 S E 2d 671, Tyson Creek R . Co v Empire Mill Co , 31 
Idaho 580, 174 Pac 1004, People v McReynolds, 31 Cal 
App 2d 219, 87 P 2d 734, Denver Joint Stock Land Bank v 
Board of Commissioners, 105 Colo 360, 98 P 2d 283, State v 
Bailey, 234 Mo. App 168, 115 S W 2 d 17, Strouds Creek & 
M R Co V Hcrold, 131 W Va 45, 45 S E 2d 513 

Enfield and Mansfield, Special Benefits & Right of Way 
Acquisition, paper presented at Convention of American 
Association of State Highway Officials, Right of Way Com
mittee, Nov 29, 1956, p 3 

"» Monongahela Navigation Co v United States, 148 U S 
312, 13 S C t 622, 37 L E d 463, People v Ocean Shore R K , 
32 Cal 2d 406, 196 P 2d 570 

Tillman v Lewisburg R. Co , 133 Tenn 554„182 S W 597, 
Glendenning v Stahley, 173 Ind 674, 91 N E 234, State v 
Superior Court, 10 Wash 2d 362, 116 P 2d 752, Mclntyrc 
V Board of County Commissioners, 168 Kan 115, 211 P 2d 59 

' » People V R R Co , 32 Cal 2d 406, 196 P 2d 570, State 
Highway Commission v Dodson, 207 Miss 229, 42 So 2d 179 

137 Cal App 760, 31 P 2d 467 
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tract of land devoted to agricultural pur
poses, with the exception of s a segment 
leased out and used for a service station. A 
strip of the property used for farming was 
condemned without including any of the 
leased land. In deciding the question of 
what constitutes the remaining property, 
the court excluded the land used for the 
service station since the "unity of use" test 
was not satisfied.^** 

The unity of use test raises two interest
ing problems; must the two tracts of prop
erty be presently applied to the same use 
and must the property be contiguous? Al 
though there is some conflict concerning 
the first question the better view would 
appear to be that if the two tracts are 
adaptable to the same use, the use require
ment is met In the Marengo case, al
though the part devoted to agricultural pur
poses was plotted into lots, the "use" test 
was satisfied since the property was pres
ently used for the same purpose. In regard 
to the question of contiguity (some States 
hold that contiguity is a separate test) two 
old cases hold that land physically sepa
rated by a highway or street, even though 
used in conjunction wiih each other for the 
same purpose, must be considered as two 
separate parcels of property.^*" On the 
other hand a recent Federal case held that 
parcels of property on separate islands may 
be considered as one if used as a unit.̂ '̂' 
The court pointed out that the real test is 
unity of use and although the fact of 
physical separation may be material as to 
the "use" it is not determinative of the 
question. 

Permanency of Benefit 

It has been contended and accepted in 
some cases that the set-off of benefits should 
be disallowed since the property owner has 
no legal right to require that the improve
ment from which the benefits stem must 

U S V Miller, 317 U S 369, 63 S C t 276, 87 L E d 336, 
147 A L R 55, Pryor v Limestone County, 222 Ala 621. 134 
So 17, Schneidar v Louisiana Highway Commission, 206 L a 
754, 20 So 2d 14, Gary v AvenU. 321 Mo. 840, 12 S W 2d 747, 
Talbot V. Norfolk, 158 Va. 387, 163 S E 100 

'» Compare Wilcox v St. Paul R Co , 35 Mmn 439, 29 N W. 
148 and Re Queen Anne Blvd , 77 Wash 91, 137 Fac 435 with 
Oregon Railway and Navigation Co v Taile, 67 Ore 102, 134 
Pac. 1024 

•» White V Metropohtan R Co , 154 111 620, 39 N E 270, 
L 4 N R Co V Chenault, 214 K y 748, 284 S W 397 

Baetjer v Umted States, 143 F 2 d 391, Umted States v 
Powelson, 118 F 2d 79 

be permanent.i"** If it became settled law 
m any jurisdiction that the landowner has 
the right to require the continuance of a 
benefit once it is deducted, it would be well 
to forego the savings to be derived from 
the application of the benefit concept.̂ ** 
Otherwise highway program flexibility, re
quired to meet changing needs, would be 
lost. 

However, there is authority which holds 
that m order to deduct a benefit there is 
no requirement that the property owner 
muts have the legal right to compel the con
tinuance of the benefit.̂ **" The permanency 
of the benefit will be reflected in the market 
value of the property and the more im
permanent the benefit the less will be the 
market value This disposition of the 
question of permanency is compatible with 
the principle that speculative benefits can
not be deducted.^*- To be deductible a 
benefit must be caused by the improvement 
for which the property is being taken^** 
and must affect the market value of the 
remaining property.^** 

Types of Benefits 

A distinction is made in the various 
statutory set-off rules between general and 
special benefits Some States permit the 
set-off of special benefits while prohibiting 
the deduction of general benefits. I t is 
therefore necessary to attempt to differ
entiate between the types of benefits and 
to understand the basis for the difference 
of treatment which is found to exist between 
the several States. 

I n Re Water Front, 190 N Y 350, 83 N E 299, Moran v 
State Highway Commission, 223 Iowa 936, 274 N W 59, 
Zook V State Highway Commission, 156 Kan 79, 131 P 2d 652 

i»» I t IS settled law that the abutting property has no vested 
right in the contmuance of traffic on the adjacent highway or 
m the location of a highway People v Ricciardi, 23 Cal 2d 396, 
144 P 2d 799, HoUoway v Purcell, 35 Cal 2d 220, 217 P 2d 665 

Heiehelderfer v Qumn. 287 U S 315, S3 S. C t 177, 77 
L E d 331, 83 A L R 1429, Umted States v. River Rouge 
Improvement Co , 269 U S 411, 46 S C t 144, 70 L E d 339, 
People V Thomas, 108 Cal App 2d 832, 239 P 2d 914, Whitney 
v. New York, 96 N Y 240 

Ibid 
Bauman v Ross, 167 U S 548, 17 S C t 966, 42 L E d 270, 

Los Angeles v Marblehead Land Co , 95 Cal App 602, 273 P 
131, St Clair v State Highway Board, 45 G a App 488, 165 
8 E 297, Amory v Commonwealth, 321 Maas 240, 72 N E 2d 
549, 174 A L R 370, State v Bailey, 234 Mo. App 168, 
115 S W 2d 17 

'"Dickson v Brown Crummer Irr C o , 137 F 2 d 615, 
Denver Jomt Stock Laml Bank v Board of Commissionera, 
105 C ^ ^ 3 6 6 ^ 9 8 P 2d 293, State v Bailey, 234 Mo App 168, 

'"People V . McReynolds, 31 Cal A r p 2 d 219, 87 P 2d 734 
and cases cited m note 142 
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One way of attacking the problem of 
deciding whether a benefit is general or 
special is from the viewpoint of geography 
According to Nichols benefits are divided 
naturally into three classes-

1 Benefits peculiar to a particular estate 
by reason of its direct relation to the 
improvement, 

2 Local or neighborhood benefits, or those 
accruing to a well-defined and limited 
part of a city or town by reason of its 
proximity to the improvement, 

3. General benefits, or those which affect 
the community as a whole and perhaps 
raise the value of land in an entire city 
or town 

Benefits in group 3 are classified as general 
benefits.'^* There is a split of opinion re
garding benefits in group 2; some courts 
consider these benefits as special*^', others 
term them general 

In addition to the geographical test the 
cases refer to other yardsticks m deter
mining whether a benefit is general or 
special Innumerable cases define general 
benefits as those which result from the 
enjoyment of the facilities provided by the 
new public works, while special benefits 
arise from the peculiar relationship of par
ticular land to the pubhc improvement.^*' 
This distinction was made in a recent Cali
fornia case, wherein the court stated:^'" 

Whether benefits are special or general in a 
given case is often a perplexmg question 

general benefits consist in an increase m 
the value of land, common to the com
munity generally, and resulting from advan
tages which will accrue to the community 
from the improvement Special benefits on 
the other hand, are such as result from the 
mere construction of the improvement, and 
are peculiar to the land in question 

A corollary of this distinction is that for a 
benefit to be special it must differ in kind, 
rather than in degree, from the benefits 

' * NICHOLS, E M I N E N T DOMAIN, 3rd E d , Vol 3, p 44 
State V . Pope, 228 Mo App 888, 74 S W 2d 265, Wilson 

V Greenville County, 110 S C 321, 96 S E 301, State v 
Dunclick, Inc , 77 Idaho 45, 286 P 2d 1112, Board of County 
Commissioners v Gardner, 57 N M 478, 260 P 2d 682 

'"Washington County v Day. 196 Ark 147, 116 S.W.2d 
1051, Ball v Independence County, 214 Ark 694, 217 S W 2d 
913, Koelasch v State Highway Commission, 223 Ark 529, 
267 S W 2d 4, San Luis Valley Irr Dist v Noflsinger, 85 Colo 
202, 274 Pac 827 

Louisiana Highway Commission v Grey, 197 L a 942, 
2 So 2d 654, State v McConn, —Mo —, 248 S W 2d 17 

" ' East Baton Rouge Parish Council v Roller, — L a —, 
94 S 2 d 505, State v Williams, — M o — , 263 S W 2d 444, 
Crawford v Central Nebraska Public Power and Irr D i s t , 
154 Neb 832, 49 N W 2d 682 

Podesta v Lmden Irr Dis t , 141 Cal App 2d 38, 296 P 2d 
401 

which are enjoyed by the general pubhc.̂ *^ 
Some courts distinguish between physical 

and non-physical benefits^®* A benefit 
which physically affects the land of the 
condemnee is uniformly classified as a spe
cial benefit.̂ ^^ Non-physical benefits may 
be illustrated by a street widening case. 
The new frontage on an improved thorough
fare may enhance the value of the property 
and in some jurisdictions be set-off as a 
special benefit On the other hand, the ad
vantage of traveling on the improved street 
I S denominated a general benefit.̂ ** 

I t I S difficult to generalize and to state 
with any exactness what is a benefit and 
what is not or to distinguish between a gen
eral and special benefit. No one test or 
criterion will encompass all cases Enfield 
and Mansfield^^' point out that the cause 
for so much confusion is that in many cases 
a court first decides whether' there exists 
any real and substantial benefit, as dis
tinguished from speculative or uncertain 
matters, and, if not, finds a general benefit 
Compounding the difficulties in this area 
I S that, in practice, the same benefit may, 
with equal justification, be classified as a 
general or specific benefit 

Set-off Rules 

Before analyzing the various rationales 
which have been expounded to justify the 
difference in treatment given general as 
compared to special benefits, the practice of 
the several States will be discussed. The 
various possibilities for set-off of benefits 
were summarized in a recent New Mexico 
case as follows 

1. Benefits cannot be considered at all. 
2. Special benefits may be set-off only 

against damages to the remainder. 
3. Special and general benefits may be 

set-off against damages to the remainder. 
4 Special benefits may be set-off against 

the value of the part taken and the damages 
to the remainder. 

»' State V Pope, 228 Mo App 888, 74 S W 2d 265, State v. 
McMurtry, —Mo —, 292 S W 2d 947 

NICHOLS, E M I N E N T DOMAIN, 3rd E d Vol 3, pp 50-53 
People v Thomas, 108 Cal App 2d 832, 239 P 2d 914 

"< Op cil note 157 
'» Supra, note 129 
'» Board of County Commissioners \ Gardner, 57 N M 478, 

260 P 2d 682 
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Table 5 Set-Off and Type of Benefits, by States 

37 

Setoff Benefits Allowance of 
Against Value Set-off Benefits No Allowance Both General Law Not Clear 
of Land and Against for Set-off Law Not Clear Allowance of and Special as to Type of 
Remainder Remainder Only Benefits on Set-off Rule Special Benefits Benefits Benefit 

Ala Alaska Iowa Del Ark Ala Alaska 
Ark Anz Okla K y Calif N Mex. Anz. 
Conn Cahf Me Colo N Y Del 
Kans Colo Md Conn N C Fla 
Mass Fla Mich Ga S C K y 
Mo G a M I S S Hawau Va Me 
N Mex Hawaii N H Idaho W Va Md 
N C Idaho N J lU Wis Mich 
Penn lU R I Ind Miss 
S C Ind S D Kans Nev 
Wash L a D C L a N H 
Wis Minn Mass N J 
u s Mont Minn R . I 

Neb Mo S D 
Nev Mont Wyo 
N Y Neb D. C 
N D N , D 
Ohio Ohio 
Ore Ore 
Tenn Penn 
Texas Tenn 
Utah Texas 
Vt Utah 
Va Vt 
W Va. Wash. 
Wyo U S 
P R P R 

5. Special and general benefits may be 
set-ofT against the value of the part taken 
and the damages to the remainder. 

Twelve States and the Federal Govern
ment either by statute, judicial decision or 
a combination of both, permit the set-off 
of benefits against the value of the land 
taken and damages to the remainder.'^^ Of 
these 13 jurisdictions, eight permit only the 

I " Umted States Bauman v Ross, 167 U S 548, 17 S C t 
966, 42 L . E d 470, AUbama tit 19, §14, McRea v Manon 
City, 222 Ala 511, 133 So 278, Pryor v Limestone County, 
222 Ala 621, 134 So 17, Pike County v Whittmgton, 
263 A U 47, 81 So 2d 288, Arkansas §76-521, CuUum v Van 
Buren County, 223 Ark 525, 267 S W 2d 14, Koelasch v State 
Highway Commission, 223 Ark 529,267 S W 2d 4, Connecticut 
§§13-145, 146, 150, Bnto v Waterbury, 130 Conn 115, 32 
A 2d 162, Hoyt v City of Stanford, 116 Conn. 402, 165 A 357 
Kansas Collins v State Highway Commission, 145 Kan 598, 
66 P 2d 409, Zook v State Highway Commission, 156 K a n . 79, 
131 P 2d 652, Massachusetts Ch 79, §12, Amory v Common
wealth, 321 Mass 240, 72 N L 2d 549, 174 A L R 370, Hall v 
Commonwealth, 235 Mass 1, 136 N E 49, Missoun 
§227 120(3), State Highway Commission v Clevengcr, 365 
No App 970, 291 S W 2d 57, State Highway Commission v 
Mink, —Mo —, 292 S W 2d 940, State v McMurtry, —Mo —, 
292 S W 2d 947, State Highway Commission v Mattox, 
—Mo.—, 307 S W 2 d 382, New Mexico §55-4-11, Board of 
Commissioners v Gardner, 57 N M 478, 260 P 2d 682, City of 
Tucumcan v Magnolia Petroleum Co , 57 N M 392, 259 P 2d 
351, North Carolma §§136-19, 40-21, Dalton v State High
way and Pubhc Works Commission, 223 N C 406, 27 S E 2d 1. 

deduction of special benefits,̂ ^* and five 
States authorize the set-off of both special 
and general benefits.^ ̂ * 

In 27 jurisdictions distinction is made be
tween the value of the property taken and 
the damage to the remainder These States 
permit the set-off of benefits against the 
damages to the property not taken but 
prohibit the deduction of benefits from the 

Gallimore v State Highway and Public Works Commission, 
241 N C . 350, 85 S E 2 d 292, City of Stateville v Andereon, 
— N C —, 95 S E 2d 591, North Carolina Highway Commission 
v Pnvett, 246 N C 501, 99 S E 2d 61, Pennsylvania tit 36, 
§§670-303, 304, Petition of Johnson, 344 Pa 5, 23 A 2d 880, 
Perry v Pittsburgh and B Street Railroad Co , 64 Pa Super C t 
583, Long v. Harnsburg, etc R Co , 126 Pa 143, 19 A 39, 
South Carolina §§25-165, 33-136, 840, Smith v City of 
Greenville, 229 S C 252, 92 S E 2d 639, WiUon v Greenville 
County, 110 S C 321, 06 S E 301, Washmgton §§8 04 080, 
8 08 040, 8,12 190, State v Ward, 41 Wash 2d 794, 252 P 2d 
279, Wisconsin §32 10, Nowaczyk v Marathon County, 205 
W I S 536, 238 N W 383, Townsend v State, 257 Wis 329, 
43 N W 2d 458, Carazella v State, 269 Wis 593, 70 N W 2d 
208, reversed on other grounds 269 Wis 593, 71 N W 2d 276 

United States, Arkansas, Connecticut, Kansas, Massa
chusetts, Missouri, Pennsylvania and Washington See cases 
cited in note 157 and Brand v Union Electric Railway Co , 
238 U S 586, 35 S C t 846, 77 L E d 331, St Louis v Senter 
Comin Co , 3 F Supp 308, aff'd 64 F 2d 921, cert den 290 
U 8 668, 54 S Ct 88, 78 L E d 577 

Alabama, New Mexico, North Carolma, South Carolma 
and Wisconsin 
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value of the land taken.^*" Of these 27 
jurisdictions 18 limit the set-off to special 
liencfitsi"^ and three permit the subtraction 
of general as well as special benefits The 
Alaska, Arizona and Nevada statutes do 
not specify the type of benefit which may 
be deducted and no case was found in
terpreting the particular statute; however, 
these statutes are similar to those found 
in California, Idaho, Indiana, Montana and 
Nortii Dakota These laws have been con
strued by the courts as permitting the set
off of only special benefits It therefore 
seems probable that the courts of Alaska, 
Arizona and Nevada would give like mean-

Alaska §57-7-13(3), Arizona §12-1122(3), Cahfornia 
Code of Civil Procedure, §1248(3), Herzog v Grosso. 41 Cal 2d 
219, 2,59 P 2d 429, People v Scluiltz Co , 123 Cal App 2d 925, 
268 P 2d 117, People v Thoiniison, 43 Cal 2d 13, 271 P 2d 507, 
Colorado §50-1-17, Hoxbcrger v State Highway Commission, 
126 Colo 526, 251 P 2d 920, Denver Joint Stuck Land Bank v 
Board or Commissionera of Elbert City, 105 Colo 366. 98 P 2d 
283, Florida §73 10(3), Georgia §§30, 504, .506, 612A, 1109, 
State Highway Board v Bridges, 60 G a App 240, 3 S E 2d 907, 
State Highway Board ^ Colcinan, 78 G a App 54 , 50 S E 2d 
262, Hawan §8-21, Idaho §7-711(3), State \ Dunclick, 77 
Idaho 45, 286 P 2d 1112, Tyson Creek R Co v Empire Mill 
Co , 31 Idaho 580, 174 Pac 1004, Illinois tit 47, §9, Dcpt of 
Public Works and Buildings v diriffin, 305 111 585, 137 N E 
.523, Dept of Public Works and Buildings \ McBride, 338 HI 
347, 170 N E 295, Dept of Public Works and Buildings v 
Barton.371 111 11, 19 N E 2d 935, Kane \ Cliitago, 392 III 172. 
04 N E 2d 506, Capitol Dldg Co i Chicago, 399 III 113, 77 
N E 2d 28, Cuneo \ City of Chicago. 400 III 545, 81 N E 2d 
451, Indmna §3-1700(5), State v Ahaus, 223 Ind 629, 63 
N E 2 d 199, State v Smith, — I n d — , 143 N E 2d 666, 
Louisiana East Baton Rouge Parish Council v Koller, 
— L a —, 94 So 2d 505, State v Cooper, 213 La 1016, 36 So 2d 
22, ]x)uisiana llighway Commission v Grev, 197 I ^ 942, 
2 So 2d 654, Minnesota State v Anderson, 176 Minn 525, 
223 N W 923, Appeal of Burg, 143 Mmn 429. 174 N W 309, 
see sec 440 26, 30 pertaining to street \^idening cases where 
benefits can be set-ort against entire award. McKeen v City of 
Minneapolis, 170 Minn 124, 212 N W 202, Montana §93-
9912(3) State v Bradshaw Land & I ivestock Co , 99 Mont 
95, 43 P 2d 674, Gallatin Valley Electric Ry v Neible, 57 
Mont 27, 186 P 089. Nebraska Crawford v Central Nebraska 
Public Power and Irr Dis t , 154 Neb 832, 49 N W 2d 682, 
l^ngdon v Loup River Public Power Dis t , 142 Neb 859, 
8 N W 2 d 201, rcbcanng, 144 Neb 325. 13 N W 2d 188, 
Prudential Ins Co v Central Nebraska Public Power and Irr 
Dis t , 139 Neb 144, 296 N W 752, Nevada §37 110(4), 
New York Condemnation Law, §14, In He Extcnor Street, 
285 N Y 455, 35 N E 2d 39. Bakeriiian v City of New York, 
230 N Y ,544, 130 N E 887, Becker v Metropolitan E l Hy Co , 
131 N Y 509, 30 N E 499, Achino \ State, 2 Misc 2d 1001, 
llartman v State, 5 Misc 2d 636, 101 N Y S 2d 748, Reese v 
State, 190 Misc 316, 72 N Y S 2d 209, North Dakota §32-
1522(4), City of Bismarck v Casey, 77 N D 295. 43 N W 2d 
372, Lineburg v Sandxen, 74 N D 364, 21 N W 2d 808, Ohio 
In Ue Adjudication of Claims, —Ohio C C PI —, 121 N E 2d 
695, In Re Appropriation of Easement for Highway Purposes, 
93 Ohio App 179, 112 N E 2d 411, Oregon State v Bailey, 
212 Ore 261, 319 P 2d 906, Tennessee §23-1414, Davidson 
County Board of Education ^ Firet American National Bank, 
— T e n n — , 301 S W 2d 905, Newberry v Hamblen County, 
157 Tenn 491, 9 S W 2d 700, Faulkner v City of Nashville, 
154 Tenn 145, 285 S W 39, Texas tit 52, §3265(1. 3), Hughes 
V State of Texas. —Tex —, 302 S W 2d 747, State v Meyers, 
—Tex —, 292 S W 2d 933, Stnckland v City of Friona, 
— T e x — 294 S W 2 d 2,54, Utah §78.^4-10, Salt Lake and 
U K Co V Butterficld, 46 Utah 431, 1.50 Pac 931, Vermont 
L 19.57, Act 242, sec 1(11), Virginia §33-73, Long v Shirley, 
117 Va 401, 14 S E 2d 375, West Virginia §5380, State Roads 
Commission v Evans, 131 W Va 744, 50 S E 2d 485, State 
Roads Commission v Snider, 131 W Va 650, 49 S E 2d 853, 
State V Sanders, 128 W Va 321, 36 S E 2d 397, Wyoming 
§§3-6122, 6123, Puerto Rico People \ Soc Agric Mario 
Mercado e Hyos, 72 P R R 740 

"' California, Colorado, Georgia, Hawaii, Idaho, Indiana, 
Louisiana, Minnesota. Montana, Nebraska, North Dakota, 
Ohio, Oregon, Tennessee, Texas, Utah, Vermont and Puerto 
R I C O 

Now York, Virginia and West Virginia 

ing to their statutes No case was found in
terpreting the words "real benefits" used in 
the Wyoming statute. Although the Illinois 
cases hold that only special benefits may be 
subtracted, the meaning given to "special" 
has become increasingly broader, until to
day the set-off as special benefits is per
mitted which would in another jurisdiction 
be classified as general benefits^'* The 
Florida statute is written in terms of "en
hancement in value" of the remaining prop
erty without specifying the nature of the 
enhancement. 

The set-off of either general or special 
benefits is prohibited in lowa^** and 
Oklahoma.i«5 

In the remaining 11 jurisdictions the 
status of the set-off rules or the type of 
benefit which may be deducted is not clear 
For this reason rather than attempt to dis
cuss these jurisdictions as a unit a synopsis 
of the posture of the law in each State 
follows: 

Delaware —There appears to be no rele
vant statute In 1839 the Court of Errors 
and Appeals, in a case deahng with a rail
road held that it was permissible to set-off 
benefits from both the value of the land 
taken and damages to the remainder.^** In 
a recent Superior Court Case,̂ ®^ involving a 
condemnation for highway improvement, 
the judge instructed the jury that benefits 
resulting from the improvement may be 
set-off against whatever loss, detriment or 
disadvantage the jury found the property 
owners sustained or will sustain, by reason 
of the taking and consequent highway im
provement Such an instruction would re
quire the set-off to be made against the 
entire award. The court did not differ
entiate between general and special benefits 

Kentucky.—In 1952 a new condemnation 
procedure was established for the State 
highway department.^"* Section 177.083 in 
part provides that the court-appointed com-

NICHOLS, E M I N E N T DOMAIN, 3rd E d , Vol 3, p 85 
Constitution, art I , §18, Stoner v Iowa State Highway 

Commission, 227 Iowa 115, 287 N W 269, Welton v Iowa State 
Highway Commission, 211 Iowa 625, 233 N W 876 

'"Constitution, art I I , §24, tit 69, §46(3), Fmley v Board 
of County Commissioners of Oklahoma County, —Okia —, 
291 P 2d 333, City of Tulsa v Horwitz, 151 Okla 201, 3 P 2d 
841 

"•Whiteman v Wilmington A S R Co , 2 Harr 514, 
33 Am Dec 411 

'" State Highway Department v Morris, 47 Del 477, 
93 A 2d 523 

'««§§177 08I, 177 089 
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missioner shall "award any damages result
ing to the adjacent lands of the owner or 
owners considering the purpose for which it 
IS taken, but shall deduct from such dam
ages the value of the advantages and profits 
that will accrue to the adjacent lands from 
the constniction and prudent maintenance 
of the proposed project" 

Nichols classified Kentucky as a jurisdic
tion wherein benefits cannot be offset 
against the value of the land taken or direct 
damages to the remainder '̂"> He further 
states that both general and special bene
fits may be used to reduce damages for con
sequential injury and inconvenience.^^^ 
What is meant by consequential injury and 
inconvenience is problematical. As author
ity for tiic statement that benefits are not 
sot-off Enfield and Mansfield^''- cites three 
cases, two highway cases decided before the 
enactment of the new statute^^^ and one 
dealing with an electric corporation 

The effect of the new statute cannot be 
determined at this time I t is conceivable 
tiiat pursuant to the new law, at least spe
cial benefits may be set-off against damages 
to the remainder 

Maine —There appears to be no statute in 
reference to the question of benefits Two 
old cases hold that special benefits may be 
set-off from the entire award Language 
IS found in two more recent decisions to the 
effect that special benefits may be set-off 
against damages '̂"̂  Neither of the latter 
cases I S a square holding on the point 

Maryland—Article 33A, § 24 of the An
notated Code of Maryland provides in sub
stance, that in condemnation cases the jury 
is at liberty to consider and assess any 
.special benefits provided said benefits shall 
not exceed the damages the defendant is 
entitled to because of the taking. The 
statute does not make clear whether dam
ages refer to the entire award or only to 
the damages to the land not taken Two 

'•' See also §§416 020, 120, 240 
" » NICHOLS, EMINENT DOMAIN, 3rd E d , Vol 3, p 88 
"' Ibid 

Infra, note 190 
'"Commonwealth v Powell, 258 K y 131, 79 S W 2d 411, 

Commonwealth v Combs, 244 K y 204, 50 S W 2d 497 
Electnc Cooperative Corp v Thurman, — K y —, 

275 S W 2d 780 
'» In re Penley, 89 Me 313, 36 Atl 397, Chase v Portland, 

86 Me 367, 29 Atl 1104 
Simoneau v Inhabitants of Livermore Falls, 131 Me 165, 

1.59 Atl 853 

cases,!'' j j Q t decided under this statute and 
the most recent highway case"̂ *̂ point in 
the direction of limiting the set-off to the 
damages to the land not taken 

Michigan —Section 8 189, Michigan stat
utes Annotated, which is part of the con
demnation procedure to be used by the 
State and county in condemning property 
for highway purposes provides: 

and in like manner the benefits accruing 
to owners of land bj- reason of laying-out, 
altering, widening or otherwise improvmg 
any highway or of changing the line thereof, 
shall be taken into consideration in deter
mining the damages to be paid to any such 
owner as compensation for the taking of 
any of his property for any such highway 
purpose 

Benefits cannot be deducted in absence of 
a statute so authorizing or in the special 
assessments levied No recent case was 
found pertaining to the type of benefits 
or the extent of the set-off. However, there 
IS authority for the proposition that benefits 
may be deducted.̂ *" 

Mississippi.—Section 2760 which sets 
forth the instruction to be given to the 
condemnation jury provides that nothing 
I S to be deducted from the award "on ac
count of supposed benefits incident to the 
public use for which the application is 
made " Nichols states that no benefits may 
1)0 deducted from any part of the award 
and cites several old cases in support of 
this conclusion However, there are more 
recent cases from which it may be argued 
that special benefits can be set-off.^*- None 
of these cases are clear holdings to that 
effect and nowhere is a discussion of the 
set-off rule found 

New Hampshire—No modern case was 
found pertaining to the type of benefit which 
may be set-off and rules governing said 

I " Johnson v Consolidated Gas, Electric & Power Co of 
Baltimore, 187 Md 454, 50 A 2d 918, Realty Improvement 
Company \ Consolidated Gas. Electric & P o « e r Co of 
Baltimore, 156 Md 581, 144 Atl 710 

"«Pumphry v State Roads Commission, 175 Md 498, 
2 A 2d 668 

"» Rogers v Breisachcr, 231 Mich 317, 204 N W 112, I n Re 
Petition of Board of Road CommissioncrB of Macomb County, 
242 Mich 239, 219 N W 74 

BAY, CONDEMANTlON FROCEDUME, First Report of the 
Judicial Council of Michigan, 1931, p 87, Custer v Dawson, 
178 Mich 367, 144 N W 862, In Re Rogers, 243 Mich 517, 
220 N W 808 but sec In Re Bagley Ave , 248 Micli 1, 226 
N W 688 

" ' NICHOLS, EMINENT DOMAIN, 3rd E d , Vol 3. p 92, fn 31. 
State Highway Commission v Buchanan. 175 Miss 157, 

168 So 537, State Highway Commission v Uillmao, 180 Miss 
850, 198 So 565, State Highway Commission v Prewitt, 186 
Miss 778, 192 So 11 
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deduction. However, several old cases hold 
that special benefits may be deducted.^*' 

New Jersey—No statute or recent case 
was found concerning the problem under 
discussion However, several old cases hold 
that special benefits may be set off against 
the entire award 

Rhode Island—No relevant statute was 
found in Rhode Island In the Greene 
case**' there is an indication that benefits 
may be set-off against damages, but the 
discussion of the problem is fragmentary. 
There are two early cases which hold that 
benefits, without distinguishing between 
general or special benefits, may be deducted 
from the entire award Subsequent to 
these cases, the Rhode Island Supreme 
Court held in a case involving a railroad 
that special benefits may be set-off only 
against the damages to the residue.**'' The 
early cases were distinguished on the ground 
that the condemnor in those cases had the 
power to tax It may be inferred that when 
the State condemns, benefits may be set-off 
against the entire award. 

South Dakota.—Several statutes indicate 
that benefits shall be considered without 
defining the type of benefits or the set-off 
rules.*** No cases were found interpreting 
these provisions. 

District of Columbia—The general con
demnation statute provides that the jury 
shall consider any benefits to the land not 
taken in arriving at their award.*'*'' 

Reasons /or Distinguishing 

The previous review has shown that of the 
51 jurisdictions which permit the set-off of 
benefits, 27 authonze only the deductions of 
special benefits; 8 make no distinction be
tween types of benefits; and in 16 States 
the law is not clear Of these 51 juris
dictions permitting some type of benefit to 
be set-off, 27 States allow the deductions to 

"» Whiteker v. Benton, SO N H 25, Carpenter v Sandoff, 
42 N H 218. 

"* State, Mangles et a l , Prosecutors v Hudson County 
Board of Chosen Freeholders, 55 N J L 88, 25 Atl 322, State, 
Vanderbeck, Prosecutor v Blauvelt, 34 N J L 261 

Greene v State Board of Public Roads, 50 R I 489, 149 
Atl 596 

"•Howard v Providence, 6 R I 514, Central Land Co v 
Providence, 15 R I 246, 2 Atl 553 

Tabor v New York P &B R Co , 28 R I 269, 67 Atl 9 
"«8ec 28 13A09 (State highways), sec 28 0616 (county 

highways), sec 28 1301 (county acquire for State highways), 
sec 37.4010 (municipal corporations) 

be made only from the damages to the 
remainder; 12 States and the United States 
permit the deduction from the entire award; 
and in 11 States the law is not free from 
doubt. Two States prohibit any type of 
set-off. 

What is the rationale behind the classifi
cation of benefits and the different set-off 
rules? The basis for allowing set-off of 
only special benefits is the idea that all 
landowners in the benefited area should be 
treated equally. The value of the general, 
or community-wide, benefit is not charged 
against those whose land is not taken for 
the highway To require the man whose 
land is taken to give up or pay for his full 
share of the common or general benefit, 
while others are allowed to retain it, is 
not fair to him Coupled with this is the 
fact that general benefits are somewhat 
nebulous and are difficult to evaluate 
accurately Normally they are the result 
of projected increased business prosperity. 
These advantages may or may not accrue 
depending upon factors other than the new 
public improvement. 

An argument against this concept of 
equal treatment is that, to be theoretically 
consistent, it would require an adjustment 
between the condemnor and all noncon-
demnees who are specially benefited by the 
project.*"" 

Compensation is measured by the value 
of the land taken plus the damage to the 
residue Many States allow set-off of bene
fits against the damage to the residue, but 
not against the value of the land taken The 
reasoning used to support this distinction 
IS that the constitutional requirement of 
compensation for property taken means 
compensation in money, not benefits. I t 
would seem, however, that the only right 
the property owner has is to receive pay
ment for his damages. If benefits actually 
counter-balance losses there is no damage. 
To the extent that he is compensated for 
nonexistent damage, the landowner is un
justly enriched at the expense of the 
public.*" 

Enfield and Mansfield, "Special Benefits and Right of Way 
Acquisition," Amencan Association of State Highway Officials, 
Right of Way Committee, p 11, note 28 

N I C H O L S , E M I N E N T DOMAIN, 3rd E d , Vol 3, p 67 
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Although it has received little or no at
tention in the reported cases,!^* the fact 
that much of the law of benefits developed 
m a period in which most condemnation 
actions were brought by privately owned 
corporations*^^ may have influenced the 
restriction on the type of benefit which may 
be set off. 

The courts which apply this restriction 
have not carried it to its logical conclusion 
by prohibiting the deduction of benefits 
from any part of the final award Ap
parently, the legislatures and courts of these 
States decided that at least some of the 
landowner's compensation should be m 
money and set up the value of the land 
taken as a workable minimum figure 

I N T E R K S T A N D C O U R T C O S T S 

The final award which the property owner 
receives as the result of condemnation pro
ceedings is composed of three elements: an 
amount which, according to the law of the 
particular jurisdiction, is the monetary 
equivalent of the taken or damaged prop
erty; interest on this money, and certain 
court costs. In a sense the awarding of 
interest and court costs can be explained on 
the basis that to give the property owner 
"just compensation" these items must be 
made part of the final award However, 
the term "just compensation" is generally 
used to connote the value of the property 
taken or damaged, whereas the amount paid 
in interest and court expenses bears little 
or no relation to the value of the property 
being taken or damaged 

Whenever there is a delay between the 
date of taking (whenever that may be) and 
the time of payment the courts are unani
mous m holding that interest must be in
cluded m the final award, even when no 
statutory provision exists On the other 

'"Sec Elks V Board of Commissioners, 179 N C 241, 102 
S E 414 

'"• O B O E L , \ A L U A T I O . V U N D E B EMINE.NT DOMAIN, 2d E d , 
Vol 1, p 45 Indications of this factor are several State con
stitutions which prohibit the consideration of benefits when the 
condemnor is a pnvatc corporation 

' " United States v Tillamooks, 341 U S 48, 71 S C t 552, 
95 L E d 738, United States v Klamath, etc , Tribes of Indians, 
304 U S 719, 58 S C t 799, 82 L E d 1219, Arkansas State 
Highway Commission v Stupenti, 222 Ark 9, 257 S W 2d 37, 
Sacramento and San Joaquin Drainage Dist v Truslaw, 125 
Cal App 2d 478, 271 P 2d 930, State v Smith. —Ind —, 143 
N E 2 d 666, State v GaUoway, — M o — , 292 S W 2d 904, 
Harris v Green Bay Levee and Drainage Dist No 2, 2461 Iowa 
402, 68 N W 2 d 69, LaPorte v State, 5 Misc 2d 419, 159 
N Y S 2 d 596, State v Deal, 191 Ore 661, 233 P 2d 242, 

hand there is no constitutional directive re
quiring the payment of court costs, and 
such costs were not allowed at common law. 
Therefore the awarding of costs must be 
pursuant to statute The subsequent dis
cussion will show that the rationale under
lying the payment of these two items is 
different. 

Interest 

Generally when property is acquired by 
eminent domain there is an interval between 
the date of taking and the date of com
pensation The date of taking may vary 
from jurisdiction to jurisdiction but at some 
point in the proceedings, be it the date of 
the summons, possession, vesting of title or 
some other stage of the action, the land
owner I S divested, either legally or prac
tically, of the beneficial attributes of the 
ownership of property The ideal method 
would be to pay compensation simultane
ously with the vesting of title or the entry 
into possession. However, this ideal cannot 
be achieved due to the time required for 
the judicial determination of compensation. 

A classic statement of the problem is 
found in the old Massachusetts case of 
Parks V Boston,^"^ wherein the court 
stated: 

The true rule would be as in the case of 
other purchases that the price is due and 
ought to be paid at the moment the purchase 
IS made when credit is not specially agreed 
upon And if a pie-powder court could be 
called on the instant and on the spot, the 
rule of justice for the public would be to 
pay the compensation with one hand whilst 
they apply the ax with the other, and this 
rule IS departed from only because some 
time is necessary, by the forms of law to con
duct the inquiry, and this delay must be 
compensated by interest 

Rather than attempting to determine in 
each case the damages to the property 
owner caused by the interval between the 
loss of his property and the receipt of its 
cash equivalent, the courts have awarded 
Nashville Housing Authonty v Doyle, 197 Tenn 549, 276 
S W 2d 722 See also cases collected in O B O E L , V A L U A T I O N 
UNDER E M I N E N T DOMAIN, 2d E d , Vol 1, p 19, note 26 and 
NICHOLS, E M I N E N T DOMAIN, 3rd E d , Vol 3, p 106, note 19 

' " State v Efein Warehouse Co . 207 Ore 237, 295 P 2d 1101 
NICHOLS, E M I N E N T DOMAIN, 3rd E d , Vol 1, p 369, but see 
Petersburg School Distnct v Peterson, 14 N D 344, 103 N W 
756 

i» 15 Pick 198. 
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interest '"^ Such an approach emphasizes 
the money equivalent of the property rather 
than the income which might have been 
earned during the interval or injury suf
fered due to the delay in payment 

In line with this approach, a 1956 Cah-
fornia decision'"* held that interest on the 
value of the property taken, but not on the 
severance damages, was payable for the 
time between the date of taking and the 
award of compensation The rationale was 
that severance damages mcluded the full 
loss of use from the date of possession, and 
interest on this sum would be double com
pensation for this loss of use of the prop
erty not taken. This rule was changed by 
the enactment of §1255 (b) of the Code of 
Civil Procedure, which provides that where 
the condemnor gets an order of immediate 
possession, both the compensation and 
severance damages shall draw interest 

Although there is unanimity of opinion 
that, at least under certain conditions the 
final award must bear interest there exists 
a divergence of views concerning two as
pects of the interest problem, the date at 
which interest begins to run and the rate 
of interest. The condemnation laws of 18 
jurisdictions provide for a fixed rate of 
interest, ranging from 4 percent in Massa
chusetts"* to 6 percent in 8 States, the Dis
trict of Columbia and Puerto Rico The 
statutes of three jurisdictions prescribe 5 
percent as the rate of interest By stat
ute the legal or lawful rate of interest must 
be awarded in three States 

In the absence of a rate fixed by the legis
lature, the use of the legal or ordinary com
mercial rate of interest has received judicial 
approval -"^ If the purpose of awarding 
interest is to compensate for damages 
caused by a delay m payment it becomes 
important to determine whether m fact the 

Clark V Cox, 134 Conn 226, 56 A 2d 512, Feldman v 
Chicago, 363 111 247, 2 N E 2d 102, Bruma v State Highway 
Commission, 146 Kan 375, 69 P 2d 743, Arkansas-Masouri 
Power Co v Hamlm, — M o — 288 S W 2d 14, Gitlin v 
Pennsylvania Turnpike Commission, 384 Pa 326, 121 A 2d 79 

'•» City of San Kafacl v Wood, 144 Cal App 2d 604, 301 
P 2d 421 

§79-37 
' " A l a s k a §57-7-26, Arkansas §76-536, Florida §74 06, 

Illinois §47-2 0, Kansas §26-102, Kentucky §177 087(5), 
Washington §8 28 040, West VirRinia §5385, District of 
Columbia §16-608, Puerto Hico §§32-2907, 2908 

r.«uisiana §48-455, Virginia §33 70 10, Hawaii §8-23 
'"California Code of Civil Procedure. §1249, Georgia 

§36-615A, New Moiico §22-9-9 
'"State V Deal, 191 Ore 661, 233 P 2d 242, Adams v City 

of New Kensington, 374 Pa 104, 97 A 2d 354 

use of a statutory, legal or commercial rate 
achieves this objective To the extent that 
the rate used falls short or exceeds the dam
ages incurred by the property owner "just 
compensation" has not been awarded. 

Although the statute prescribes a rate, it 
has been held that the courts are not bound 
by that rate if "just compensation" will be 
awarded by the employment of a different 
rate^"* According to Orgel: 

The courts have not, however, made a care
fully discriminating choice as to the rate of 
interest that should compensate the owner 
for the loss of the use of his property be
tween the time when he is deprived of that 
use and the date when he receives its 
judicially admeasured equivalent in cash 

The most that can be said about, whichever 
rate of interest is used is that it must ade
quately compensate the property owner. 
Although attempts to show that the ap
plicable rate of interest does not yield an 
amount equal to the value of the use of the 
property are rare,-"* in the vast majority 
of cases the legal rate of interest is held to 
adequately compensate the landowner.̂ "^ 
However, just compensation is a judicial 
question,-"* and therefore it would seem that 
irrespective of the statutory commercial or 
legal rate the question of the proper rate is 
always open to argument by either party. 

At first glance the rules concerning the 
time at which interest begins to run appear 
to be inconsistent and contradictory; how
ever, it is submitted that there is a common 
rationale at the base of these rules The 
key to their understanding is the function 
served by an award of interest; to com
pensate the owner for damages caused by 
a delay in payment 

A delay m payment implies that there is 
a date at which payment should have been 
made. The variance among the States is 
based upon differing interpretations as to 
when compensation should be paid To say 

United States v 412 715 Acres of Land, 60 F Supp 576, 
In re Bronx River Parkway, 259 App Div 552, 20 N Y S 2d 53, 
aff'd 284 N Y 48. 29 N E 2d 485, aff'd 313 U S 540, 61 S C t 
839, 85 L E d 1508 

' " ORQEL. V A L U A T I O N UNDER EMINENT DOMAIN. 2d E d , 
Vol 1, p 24 

"» See Metropolitan Water Distnct v Adams, 16 Cal 2d 676, 
107 P 2d 618 

'•'Pennsylvania Co v Philadelphia. 268 Pa 559, 112Atl 76, 
Seaboard Air Lino R Co v United States, 261 U S 299, 43 
S Ct 354, 67 L E d 664 

Monongahela Navigation Co v United States, 148 U S 
312, 13 S Ct 622, 37 L E d 463 
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that the date of taking is the crucial point 
is to beg the question because of the differ
ent definitions of the date of taking. 

In no case does the legal right to have 
interest or delay damage considered as an 
element of just compensation commence 
later than the time of entry into possession 
under the applicable statute With the 
divesture of possession, whether it occurs 
before or after the vesting of title in the 
condemnor the property owner is deprived 
of one of the most fundamental elements of 
ownership He neither has the use of the 
property or its money equivalent 

Much of the existing statutory law con
cerning the payment of interest is found in 
the "immediate possession" statutes of the 
several jurisdictions. These laws provide 
that interest shall accrue either from the 
date of possession-io or the date of the order 
permitting possession.'' 

A date other than the taking of possession 
is the critical date in a substantial number 
of jurisdictions. In the eight States^i^ which 

Hams V Green Bay Levee and Drainage District, No 2, 
246 Iowa 402, 68 N W 2d 69, State v Galloway, —Mo —, 
292 S W 2 d 9 0 4 , State v Sauers, 199 Ore 417, 262 P 2 d 678, 
Petition of Lakewood Memorial Gardens, 381 Pa 46, 112 A 2d 
135, Application of Great Lakes Pipeline Co , 168 Kan 100, 
211 P 2 d 70, Beal v Iowa State Highway Commission, 209 
Iowa 1308, 230 N W 302, Metropolitan Water Dist v. Adams, 
16 Ca l2d 676. 107 P 2d 618, Clark v Cox, 134 Conn 226, 
56 A 2d 512 

Connecticut §13-147, Florida §74 06, Illinois §47-2 6, 
Montana §93-9913, Tennessee §23-1526, Utah §78-34-9, 
West Virginia §5385, District of Columbia §16-608, Puerto 
R I C O §32-29-8 

"'Alaska §57-7-26, Arizona §12-1123(B), Arkansas 
§76-536, California Code of Civil Procedure, §1249, cf 
§1254 7, Hawau §8-30, New Mexico §22-9-9 

"•Connecticut, Maine, Massachusetts, New York, Ohio, 
Pennsylvama, Rhode Island and Wisconsin According to a 
letter from the Director of the Ohio Department of Highways, 
interest is computed from the date of possession, and not 
necessarily from the divesture of title unless the latter coincides 
with the former 

condemn property by the administrative 
method, title normally vests prior to posses
sion Logically the divesture of title could 
serve as the date from which interest is 
to be computed.^^3 

The following provision was added, as of 
March 1, 1957, to §7-712 of the Idaho 
general condemnation law: "The compensa
tion and damages awarded shall draw law
ful interest from the date of the summons." 
Before the addition of this sentence the 
section was silent concerning the date in
terest accrued but provided that compensa
tion and damages accrued at the date of 
the summons Section 7-712 had been in
terpreted by the Federal courts and the 
Idaho Supreme Court as requiring the com
putation of interest from the date of the 
summons."^* 

On January 10, 1957 the Idaho Supreme 
Court expressly overruled the Villages of 
Lapwai case and stated that: 

The correct nile and the one which is sup
ported by the overwhelming weight of au
thority, IS that the condemnee should be 
allowed interest upon the compensation and 
damages awarded from the time the con
demnor either takes possession, or becomes 
entitled to possession 

The legislative action would appear to be 
the direct consequence of this decision. 

" • See ORQEL, VALUATION UNDER EMINP.NT DOMAIN, 2d E d , 
Vol 1, p 28, note 38 and Vcscera v State, 3 App Div 2d 644, 
157 N Y S 2d 1022 

»< Brown v United States, 263 U S 78, 44 S Ct 92, 68 L E d 
171, Weiser Valley U n d Co v Ryan, 190 F 417, Villages of 
I/apwai v .\lligier, 69 Idaho .397, 207 P 2d 1025, but see State 
v iPcck, 1 Utali2d 263, 265 P 2d 630 

Table 6 States Having Statutes Pertaining to Inl.olc^t 

Provision State 

Kate 
4% Mass 
5% L a , Va , Hawaii. 
6% Alaska, Ark , F l a , III , Kan , K y , Wash , W Va , D C , P .R 
Lawful rate of interest Calif , Ga , N Mex 

When interest begins to run 
Date of possession Anz , Conn , F l a , 111, Mont, Tcnn , Utah, W Va , D C , P H 
Date of order of possession Alaska, Ark , Calif , Idaho. Hawau, N Mex 
Possession or award whichever occurs first Del 
Order of special master G a 
Possession if award increased on appeal K y 
Vesting of title L a 
Report of commissioner Minn , W Va 
Date of deposit if appeal and receive more on appeal Neb 
Deposit Va 
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Other dates which have received legisla
tive recognition as the time from which 
interest should be paid are possession or 
award, whichever occurs first,-''' order of 
special master,-'" possession, if award in
creased on appeal;-'' vesting of title;-'* 
report of commissioners,^'" date of deposit 
if appeal and receive more on appeal ;̂ '̂> 
date of deposit ^-' 

No useful purpose would be served by a 
more extensive discussion of the problem 
than the foregoing Suffice it to say that the 
allowance of interest is a short-hand method 
employed by the courts to compensate for 
a delay in payment.-^- I t would seem that 
rather than award interest as a matter of 
course, the property owner should be re
quired to demonstrate that he actually was 
damaged by a delay in payment 

Costs and Expenses 

The codes and rules of civil practice of 
the several States and territories contain 
jsrovisions which authorize the award of 
certain costs and expenses of the law suit 
to the victorious party Any attempt to 
apply the general cost statute^-' to con
demnation proceedings glosses over a funda
mental difference between an ordinary civil 
action as compared to a condemnation pro
ceedings The genesis of the ordinary law 
suit is an act of omission or commission by 
the defendant, not so with a condemnation 
proceedings At the inception of the pro
ceedings the only act, if it can be termed an 
act, the landowner has committed is that of 
owning property. I t is submitted that, al
though not expressly stated in the pertinent 
statutes or cases, the rationale of the exist
ing jurisprudence concerning costs and ex
penses reflects the differences in status of 

MS Delaware §10-6113 
«• Georgia §36-615A 
"'Kentucky §177 087(5) 
»> Louisiana §4S-455 
"•Minnesota §117 16, West Virginia §5384 
"•Nebraska §76-711 
a Virginia §33-70 10 
™ ArkansaS'Missoun Power Co v Hamlin, —Mo —, 288 

S W 2 d 14, State v Subb, 226 Ind 319, 79 N E 2d 392, 
DeBruhl v State Highway and Public Works Commisaion, 
247 N O 671. 102 S E 2d 229, Van Wagoner v Momaon, 
279 Mich 285, 271 N W 760, Housing Authority of City of 
Dallas V Shambrv, — T e x — 252 S W 2d 963, Hayes v 
Chicago, R I and P R y Co , 239 Iowa 149, 30 N W 2d 743. 
State V Danielson, 122 Utah 220, 247 P 2d 900, See also 96 
\ L R 150, 111 A L R 1304, and 36 A L R 2d 413 for addi
tional cases 

" ' Reference is made to provisions allocating costs and 
expenses, not the items to be awarded 

the defendant in a condemnation proceed
ing, as compared to other civil actions. 

Before discussing the various statutes per
taining to the subject under discussion there 
are several generalizations which should 
be made. To begin with, although there are 
cases holding to the contrary,^-* the better 
view IS that the property owner has no con
stitutional right to the payment of his costs 
and expenses in defending the taking of his 
property I t is logical to assume that since 
costs were not allowed at common law the 
framers of the Federal and early State con
stitutions did not intend to include the 
awarding of costs and expenses withm the 
term "just compensation "̂ ŝ A concise 
statement of the majority view is found in 
In re Hastings Lock & Dam ^-^ 

When one reflects that costs m all law action 
are solely creatures of statute, and that the 
common law did not recognize the right of 
any litigant to recover costs, and that under 
no circumstances can co&ts be taxed against 
the United States without its consent, it be
comes quite apparent that, in condemnation 
proceedings, the constitutional framers did 
not have in mind the allowance of any costs 
when they used the term just compensation 
but merely inculcated into the bill of rights 
a check on the sovereign m the exercise of 
right of eminent domain, so that all citizens 
would be guaranteed the reasonable and fair 
market value of the property taken 

Since there is no constitutional right to costs 
and expenses, any payment thereof must be 
predicated upon statutory authority.^^' 
Unless the general statute on costs is specif
ically made applicable to condemnation 
proceedings; it has no application to such 
proceedings.̂ ^* 

The subsequent discussion consists of two 
parts Initially the various statutes allocat
ing costs will be analyzed; next a discussion 

Albaugh V M t Shasta Power Corporation, 124 Ca l App 
779, 12 P 2d 137, Department of Public Works and Buildings 
V McBnde, 338 111 347, 170 N E 295, State v Banneau, 225 

341, 72 S 2 d 869, State Highway Commission v Mason, 
192 Miss 576, 6 S 2d 468, Petersburg School District v Peter
son, 14 N D 344, 103 N W 756 

NICHOLS, EMINENT DOMAIN, 3rd E d , Vol 1, p 369, I n re 
Hastings Lock & Dam, 2 F Supp 324, Dohany v Rogers, 
281 U S 362, 50 S C t 299, 74 L E d 904, 68 A L R 434, Simms 
V Dillon, 119 W Va 284, 193 S E 331, 113 A L R 787, State v 
MiUer Home Development, 243 Minn 1, 65 N W 2d 900, 50 
A L R 2d 1377 

"> 2 F Supp 324, p 329 
» ' City of Waterbury v Macken, 100 Conn 407, 124 Atl 5. 

cert denied 273 U S 646, 477 S C t 244, 71 L E d 820, Morns 
V Neabitt, — L a —, 9 S 2d 75, State v Lesslie, 195 Minn 408, 
263 N W 295, Banner Millmg Co v State, 117 Misc 33, 
191 N y S 143, State v Efem Warehouse Co , 207 Ore 237, 
295 P 2d 1101, State v Sanders, 128 W Va 321, 36 S E 2d 397 

»« 30 C J S 80. 
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of the items which are included within the 
term "costs and expenses.". For the most 
part the several States have taken a chron
ological approach to the allocating of costs 
This I S to say, the proceedings have been 
treated as divisible parts and the awarding 
of costs is contingent upon the relative 
status of the parties at a particular stage of 
the litigation. 

In eight States the general condemnation 
law contains a provision placing the taxing 
and allocation of costs within discretion of 
the court Statutes found in seven juris
dictions would appear to require that the 
condemnor be taxed with the costs of the 
proceedings 

The statutes of nine States*^^ include pro
visions, which are a combination of those 
laws which specifically allocate costs and 
those which make the taxing of costs de
pendent upon other factors. Eight out of 
nine of the statutes require the condemnor 
to pay all costs up to a certain point in the 
proceedings: the completion of proceedings 
in the circuit court in Florida; and the filing 
of the commissioner's report in Iowa, Mis
sissippi, Missouri, Nebraska, New Mexico, 
Oklahoma (final assessment by Commis
sioner) and apparently in Indiana. The 
same result is reached in Maryland by ap
plication of §§16 and 19 of Art. 33A of the 
Maryland Code. That is, the condemnor 
pays the costs up to a certain stage of the 
proceedings and thereafter the allocation of 
costs is contingent upon other factors 

The factors which determine who pays 
the costs of the proceedings subsequent to 
the time designated in the statutes are: (a) 
the moving party and (b) the success or 
failure of the moving party If the de
fendant appeals in Florida to the Supreme 
Court and the judgment of the circuit court 
IS affirmed the condemnor is not charged 

=» Alaska §55-7-22, Anzona §12-1128(A), but see §12-345 
which provides that no court costs shall be charged to the State, 
county or political subdivision of the county, California Code 
of C i v J Procedure, §1255, Idaho §7-718, Montana §93-9921, 
Nevada §37-190, North Dakota §32-1532, Wyoming 
§3-3137. 

•"Delaware §10-6111, Maryland Art 33A-19, Michigan 
§8 191, New Jersey §20 1-13, see Morns May Realty Corp v 
Board of Chosen Freeholders of Monmouth County, 18 N J 
269, 113 A 2d 649, North Carolma §40-19, Virginia §33-65, 
Washington §8 04 130 

" 1 Florida §73 16, 74 10, Indiana §3-1709, Iowa §472 33, 
Maryland Art 33A-16, Mississippi §2767, Missouri 
§523 070, Nebraska §76-720, 723, New Mexico §§22-9-7, 8, 
Oklahoma tit 69, §46(5, 6), see Kelly v Oklahoma Turnpike 
Authonty, —Okla —, 269 P 2d 359 

with the costs of said appeal Maryland 
law provides that if the court of appeals 
determines that 'the petitioner is not en
titled to condemn the property, the land
owner shall receive costs and a reasonable 
counsel fee. Both the Indiana and Missouri 
provisions vest the power to award costs in 
the discretion of ,the court.^'^ A condemnor 
in Iowa is required to pay the trial costs 
unless the same or a lesser amount is award
ed after trial than was allowed by the 
viewers I f the landowner in Mississippi 
appeals and the circuit court's award is not 
greater than that of the special court of 
condemnation, he must pay the costs of the 
appeal. In Nebraska, New Mexico and 
Oklahoma, if the' appealing party does not 
secure a more favorable valuation of the 
property than was fixed by the commis
sioners he pays the cost of the appeal 

A comparison is made in several States 
between the amount of the original offer 
made by the condemnor and that awarded 
by the commissioners or viewers If the 
condemnor's offer is less than the amount 
awarded by the commissioners, the property 
owner in Connecticut, New York, Oregon, 
South Dakota and Texas would receive 
costs. If the offer of the condemnor proves 
to be equal to or more than the commis
sioner's award, the property owner is re
quired to pay costs in Alabama, Louisiana, 
Oregon, Texas and West Virginia 

These statutes! do not allocate costs to 
the respective parties in all cases. For 
example, in Louisiana the statute does not 
specify whether the property owner recovers 
costs if the tender proves to be less than 
the amount finally awarded If the basic 
premise mentioned is correct, that is, costs 
may be awarded only as directed by statute, 
then in situations not covered by the statute 
neither party would be taxed costs 

The statutes of nine States compare the 
amount awarded by the commissioners or 
viewers with that awarded by the court or 

" J An old Indiana Case, Douglas v Indianapolis and N W 
Trac Co , 37 Ind App 332, 76 N E 892 holds that if the 
damages assessed are reduced at the trial, the condemnor 
recovers the cost of the trial 

"'Alabama tit 19-30, Connecticut §§13-150, 151, 
lyiuisiana tit 19-12, New York General Condemnation 
Law, §16, Oregon §366 380(9), South Dakota §37-4002, 
Texas §3267, West Virginia §5387 (if applicant states in 
petition amount of offer) Sec also Anzona Rules of Civil 
Procedure, Rule 68 
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jury These laws also emphasize the 
factor of which party appealed that com
missioners award. If the property owner is 
the appellant and the trial court's award is 
greater than the commissioners', in Ken
tucky, Maine, Massachusetts, and Texas 
the property owner is awarded costs If the 
same situation prevails in Tennessee, costs 
are awarded as in chancery cases, and in 
Vermont costs may be awarded to property 
owner or either party as the court deter
mines I S just. If the trial court's award is 
less than the commissioners', the property 
owner is required to pay costs m Alaska, 
Kentucky, Maine, Massachusetts, Tennes
see, Texas and West Virginia. South Caro
lina law provides that unless the appellant 
recovers at least 20 percent more than the 
amount awarded by the board he must pay 
costs and disbursements If a new trial is 
granted to the defendant in North Dakota 
and he does not recover more than on the 
first trial, he must pay the costs of the new 
trial 

There is a premise basic to the various 
rules discussed above Nichols succinctly 
explains this common denominator as 
follows:-3" 

It, IS often held that when the landowner 
unsuccessfully contests the validity of the 
taking he may bo compelled to pay costs, 
as he has raised an issue different from a 
mere assertion of his constitutional right to 
compensation So, also, in many states an 
appeal is allowed from the tribunal which 
first assessed the damages If the condemnor 
appeals, and succeeds in having the amount 
reduced, the owner should not be mulcted in 
costs because he has remained passive But 
if the owner fails to have the award in
creased, he may be compelled to pay costs, 
because, as the event showed, he had already 
been tendeied just compensation 

There remain two types of provisions 
found in several States, awarding costs to 
the prevailing party^^'' and taxing costs for 
tlie property owner m the event the con
demnor abandons the proceedings.^'* In a 

"'Alaska §57-7-10, Kentucky §410 110(2F), Maine ch 
23-23, MassachusetU tit 79-38, South Carolina §33-139, 
Tennessee §23-1419, see E n n v Brooks, 190 Tenn 407, 230 
S W 2d 397, Texas art 3267, Vermont Ti t 19-232, West 
Virginia §5387 

"»§32-1532 
' " N I C H O L S , EMl.NENT DOMAIN, 3rd E d , Vol 1, pp 369-370 
"'Minnesota §117 20(4), New Hampshire §233 17, 

Oh lo §5519 02, Wisconsin §32 11 
"s County of Los Angeles v Ixirber, 158 Cal App 2d 804, 

323 P 2d 542, State v Miller Home Development, 243 Minn 1, 
65 N W 2d 900, 50 A L R 2d 1377 

sense the condemnor, whenever his petition 
for condemnation is granted, is the "pre
vailing party " This would be true since he 
has achieved the objective for which the 
proceeding was brought However, such a 
statement ignores the fact that the property 
owner's contention as to the amount of 
compensation due him may have been ac
cepted by the jury or court For this reason 
the "prevailing party" standard must have 
lefcrcnce to aspects of the final judgment 
otlier than the granting of the petition to 
condemn Such facts as whether the con
demnor's estimate of compensation or that 
of the property owner is accepted by the 
jury or court is probably the standard used 
by those States which use the "prevailing 
jiarty" test 

Items Allowable 

Unless the statute provides otherwise, 
taxable costs arc generally held to be the 
ordinary and usual costs allowed in civil 
actions With rare exception attorneys' 
fees are not considered as part of court 
costs The payment of attorney fees is 
not required by a constitutional provision 
providing for the payment of just com-
jiensation-'*- and therefore m the absence of 
express statutory language the condemnor 
IS not required to pay said fees 

Only 14 jurisdictions require the con
demnor to reimburse the property owner 
for reasonable attorneys' fees by statute 

"•See State v Miller Home Development, 243 Minn 1, 
65 N W 2d 900, 50 A L R 2d 1377, State v Bently, 231 Minn 
.531, 45 N W 2d 185 

Inland Waterway Development Co v City of Jackson
ville, 160 Fla 913, 37 S 2d 333, City of Euclid v Vogelin, 152 
Ohio St 538, 90 N E 2d 593, Los .Angeles County v Marble-
head U n d Co , 95 Cal App 799, 273 Pac 138 

NICHOLS, EMINENT DOMAIN, 3rd E d , Vol 1, §4 109, note 77 
' " Dohany v Rogers, 281 U S 362, 50 S C t 299, 74 L E d 

904, 68 A L R 434, In re Clark's Estate, 187 F 2d 1003, City 
of Waterbury v MacKen, 100 Conn 407, 124 Atl 5, cert 
denied 273 U S 646, 47 S C t 244, 71 L E d 820, Wclton v 
Iowa State Highway Comm , 211 Iowa 625, 233 N W 876, 
Petition of Rceder, 100 Ore 484, 222 Pac 724, North Amencan 
Realty Co v City of Milwaukee, 189 Wis 585, 208 N.W. 489 

' " Oregon Mesabi Corp v C D Johnson Lumber Corp ' 
166 R 2 d 1003. cert denied 334 U S 837, 68 S C t 1494 , 92 
L E d 1762, Conner v State Roads Dept, — F l a — , 66 S 2d 
257, Wilson v Fleming, 239 Iowa 918, 32 N W 2d 798, Petition 
of Consumers Power Co , 335 Mich 360, 56 N W 2d 217, 
Tomtcn v Thomas, 125 Mont 159, 232 P 2d 723, Amencan 
Salvage Co v Housing Authority of Newark, 14 N J 271, 
102 A 2d 465 

'"Anzona §18-155(D) , Cahfornia Code of Civil Pro
cedure, §125.5a, Flonda §§73 11, 74 10, Hawaii §8-25, 
Illinois ch 49, §§2-9, 10, Maryland art 33A, §16, Michigan 
§8 191, Minnesota §117 16, Now Jersey §20 1-30, North 
Carolina §§40-19, 40-24 (only for court appointed attorneys 
for unknown parties). North Dakota §32-1528 (public 
corporations), 1532 (within discretion of court), Oregon 
§366 380(9), Washington Code §§4 84 080, 8 04 092, District 
of Columbia §16-610 
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In Delaware and Iowa the allowance of 
attorney's fees is forbidden by express stat
utory language -̂ ^ Of these 14 jurisdictions, 
seven States-'*" and the District of Colum
bia pay counsel fees only in the event the 
condemnor abandons the proceedings. The 
Maryland statute applies only if the Court 
of Appeals decides that the condemnor has 
no right to condemn the property in ques
tion In Florida, Michigan, Oregon and 
Washington the statute authorizing the pay
ment of attorney's fees has general applica
tion However, the Michigan and Wash
ington statutes limit the amount of payment 
to a nominal sum 

In Florida, the jury determines the 
amount to be paid as attorney's fees. In 
Minnesota and Hawaii, the statute does not 
specify who determines the fee In the re
maining 10 States, it IS the responsibility of 
the court to fix the attorney's fees. From 
a reading of the pertinent statutes it would 
appear that, with the exception of Florida, 
attorneys' fees are considered as part of 
the costs and disbursements incurred in 
trying the case On the other hand in 
Florida attorneys' fees appear to be part 
of "just compensation 

' « D e l a w a r e tit 10 5 6 I I l , I o H a §472 33 
'** California, Hawau, Illinois. Minnesota, N c « Jersey 

North Dakota (public corporations) 
»" De Soto County v Highsmith, — F l a — 60 S 2d 013, 

Dade County v Brighain, — F l a —, 47 S 2d 602 

The expense incurred by a landowner in 
procuring ordinary witnesses is generally 
included within a provision for the taxing 
of costs However, such is not the case 
witli the fees of expert witness Unless 
expressly authorized by statute, these fees 
cannot be allowed When allowed the 
amount will be limited by the standards and 
practice of tlie community.-'*^ In 1959, 
Minnesota amended its general condemna
tion law (ch 117) to provide that the court, 
in its discretion, may allow the property 
owner, as taxable costs, appraisers' fees 
not to exceed $150 each for two apprais
ers The court may also in its discretion 
allow moving costs not to exceed $200 for 
residential property and $500 for business 
piopeity In Connecticut, if the highway 
commissioner's award is increased on 
appeal reasonable appraisal fees are 
allowed 

'<* Conner \ Brake, 333 Mich 219, 52 N W 2d 072, Childs 
V New Haven, etc Co , 135 Mass 570 

"»Metropolitan Water Dist of Southern California v 
Adams. 23 Cal 2d 770, 147 I' 2d 6, I n re South Schcnectady-
Marittvillc State High«av. 174 Misc 1089, 23 N Y S 2d 819 
St LOUISA Meintz, 107 Mo 611. 18 S W 30, Pittsburgh's Pet , 
243 Pa 392, 90 At\ 329, Freeman \ Boston, 178 Mass 403, 
59 N E 1018 

"» U S v 2.'>4 35 Acres of Land, 46 F Supp 913, Dade 
County V Bnghaiii, — F l a — , 47 S 2d 002, Stace v Corner. 
321 Mich 648, 32 N W 2d 907, Matter of Palisades Interstate 
Park Comm , 83 Misc 186, 144 N Y S 782, aft'd 164 App Div 
'157. 149 N Y S 1076, City of I.os Angeles v Vickers, 81 Cal 
App 737. 254 Pac 687 

» Application of Gillespie, 173 Misc ,591, 17 N V S 2d 560 
aff'd 22 N V S 2 d 464. Rec & Parks Comni of East Baton 
Ilouge Parish v Perkins, 231 La 869. 93 S 2d 198 

L of 1959. ch 656. Extra Session L of 19.59, ch 41 
«» §13-1,50 

Table 7 States Having Statutes Concerning Iinpo.«ition of Co.sts 

Determined by Determined by 
Condemnor Companng Companng Award 

Withm Pays Up to Original Offer of Viewers with Prevailing 
Discretion Condemnor Designated with Award of Auard of Party Pays Attorneys' 
of Court Pays Costs Point' Viewers Court or Jury Costs Fees ' 

Alaska Delaware Flondtt Alabama ^ Alaska Minnesota A n zona ' 
An zona Maryland Indiana Connecticut Kentucky N Hampshire California ' 
California (limited) Iowa Ix>uisiana Maine Ohio Flonda 
Idaho Michigan Maryland New York Massachusetts Wisconsin Hawau * 
Montana (nominal) Mississippi Oregon S Carolina Ilhnois ' 
Nevada New Jersey Missouri S Dakota Tennessee Maryland 
N Dakota N Carohna Nebraska Texas Texas Michigan 
Wyoming Virgima New Mexico W Virgima Vermont Minnesota ' 

Washington Oklahoma W Virginia N Carohna 

r 

(nominal) N D a k o U * 
N Jersey ' 
Oregon 
D C » 

1 Thereafter taxing of costs depends upon which party appeals and who is successful 
' Attorneys' fees are not allowable m Delaware and Iowa 
' Only if condemnor abandons 
* If condemnor abandons, otherwise within courts discretion 
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Aside from the allowance of attorney's ute In conclusion it is emphasized that, 
fees and expert witnesses the other items of unhke the payment of interest, costs are 
costs and disbursements are similar to those ^ ^^^^^^^^ ^̂ ^̂ ^̂ ^ .^^^ 
incurred in any ordinary civil action. Those 
which are included withm the costs pro- thereby, will not be made part of the final 
vision are usually enumerated in the stat- award. 



DETERMINATION OF NECESSITY 

It is obvious that since there is no pre
ordained plan of public improvements some 
agency of government must, at some point 
in time, determine that a particular im
provement is needed by the public Along 
With this determination, a decision must be 
reached as to the location of the improve
ment and the property to be acquired by 
the governmental body constructing the 
facility. This section is devoted to a dis
cussion of the various methods used by the 
several jurisdictions to determine the ques
tion of the necessity of the acquisition of 
property for a public use Any discussion 
of this subject to be at all complete requires 
an analysis of the judiciary's treatment of 
the question of public necessity 

To place the subsequent discussion prop
erly in focus, an important distinction must 
be made between the terms "public use" 
and "public necessity." "Public use" or 
"public purpose" refers to the constitutional 
requirement that private property can be 
acquired only for a public use or purpose 

Two separate and distinct requirements 
are included within the term "public neces
sity." One is that the admittedly public 
use, such as a highway, be needed by the 
community. The other is that the specific 
parcel of property sought be necessary for 
the establishment of that highway. The 
question of "public use" is always open to 
judicial determination The same is not 
true in regard to the question of "public 
necessity." 

In the absence of a constitutional pro
vision or a statute to the contrary, deter
mining the necessity of condemning prop
erty I S a legislative function and is not 
subject to review by the courts.̂ ^* Thus, 

Uerman v Parker, 348 U S 26, 75 S C t 98, 99 L E d 27, 
Rindge Co v County of Los Angeles, 262 U S 700. 43 S Ct 
689, 67 L E d 1186, Mosker v City of Phoenii, 39 Ariz 470, 
7 P 2d 622, Greene County v Hayden, 175 Ark 1067. 1 S W 2d 
803, Gould Realty Co v City of Hartford, 141 Conn 135, 
104 A 2d 365, State v 0 62033 Acres of Land, — D e l — , 112 
A 2d 857, Rott v City of Miami Beach. — F l a —, 94 S 2d 168, 
City of Atlanta v Fulton, 210 G a 784, 82 S E 2d 850, Depart
ment of PubUc Works & Buddings v Lewis, 411 lU 242, 103 
N E 2d 595, Cemetary Co. v Warren School Township, 236 
Ind 264, 139 N E 2d 538, Crommott v City of Portland' 
— M e — 107 A 2d 841, Hayeck v Metropolitan District 
Comm , 335 Mass 372, 140 N E 2d 210, State v VoU, 155 

a court does not have authority to sub
stitute its discretion for that of the legisla
ture in the question of public necessity. This 
also holds true where the legislature has 
delegated to a government agency the re
sponsibility of selecting the property to be 
condemned '̂ ^̂  However, if the determina
tion of the condemnor, in its exercise of the 
power delegated to it by the legislature, is 
the result of fraud, bad faith, or a gross 
abuse of discretion, a court can overrule the 
condemnor on the necessity question."" 
As one court stated it:"^' 

We are of opinion that condemnation of the 
Puckett tract fell within the discretion of 
the Public Works Administrator and that 
the exercise of his discretion was not review
able by the United States Court, unless 
palpably arbitrary, capricious, or otherwise 
unlawful, and we think it was not 

In most States the right to decide what 
property is necessary is vested in the con
demnor, because the statutes omit any 
reference to the necessity of the taking.*"* 

Minn 72, 192 N.W 188, In the Matter of the Proceedings to 
Grade, —Mo —, 270 S W 2d 863, Scheer v Kansas-Nebraska 
Gas Co , 158 Nob 668, 64 N W 2d 333, New Jersey Highway 
Authority v Curne, 35 N J Super 527, 114 A 2d 587, Cuglar 
v Power Authonty, 4 Misc 2d 879, 163 N Y S 2d 902, Kuecks 
V Cowell, 97 N W 2d 849, (N D 1959), Solethcr v Ohio 
Turnpike Commission, 99 Ohio App. 228, 133 N E 2d 148, 
Owens V Oklahoma Turnpike Authonty, —Okla —, 283 P 2d 
827, Luziow V Phdadelphia Housing Authority, 375 Pa 586, 
101 A 2d 664, Balsaino v Providence Redevelopment Agency, 
— R I —, 124 A 2d 238, City of Bristol v Horter, 73 S D 398, 
43 N W 2d 543, Virginia Electric Power Co v Webb, 196 Va 
555, 84 S E 2d 735, State v. Superior C t , 46 Wash 2d 219, 279 
P 2d 918, Swcnson v County of MUwaukec, 266 Wis 179, 63 
N W 2d 103, Aerovillo Corp v Lincohi County Power District 
No 1, 71 Nev. 320, 290 P 2d 970, Umted States v Certain 
Parcels of Land, 215 F 2d 140 

w United States v Certam Parcels of Land, 141 F . Supp 300, 
Chicago v Vaccaro. 408 111 587, 97 N . E 2d 766, Elberton 
Southern R Co. v. State Highway Dept , 211 Ga . 838, 89 
S E 2d 645, City of Newark v New Jersey Turnpike Authonty, 
7 N J 377, 81 A 2d 705, Bradford v Magnolia Pipe Line, 
—Tex —, 262 S W 2d 242, Adams v Greenwich Water C o , 
138 Conn 205, 83 A 2d 177, State v Curtis, 350 Mo 402, 
222 S W 2d 64 

«• United States v 209 25 Acres of Land, 108 F Supp 454, 
United States v Certain Real Estate, 217 F 2d 920, WooUard 
V State Highway Commission, 220 Ark 731, 249 S W 2d 564, 
St Joe Paper Co v Choctawhatchee Electric Coop , — F l a —, 
79 S 2d 761, Guerrettaa v Public Service Company of Indiana, 
227 Ind 556, 87 N E 2d 721, Flower V BiUerica, 324 Mass 519, 
87 N E 2 d 189, Erwin v Mississippi State Highway Com
mission, 213 Miss 885, 58 S 2d 52, In re Housing Authonty of 
City of Salisbury, 235 N C 463, 70 S E 2d 500, Bookhart v 
Central Electnc Power Cooperative, 222 S C 289, 72 S E 2d 
576 

» ' United States v Certam Real Estate, 217 F 2d 920 
"> Alabama, Arkansas, Connecticut, Delaware, Flonda, 

Georgia, Hawaii, Illmois, Iowa. Louisiana, Mame, Maryland, 
Massachusetts, Mississippi, Nebraska, New Hampshire, New 
Jersey, New Mexico, New York, North Carolma, North 
Dakota, Oklahoma, Pennsylvania, South Carohna, Tennessee, 
Texas, West Virginia and Distnct of Columbia 
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Table 8 States Ha\ing Statutes Concerning Detcimination of Nccessitv and Right of Enti-y 

Determination of Necessity Right of Entry 

Condemnor in Condemnor 
Court or Judge Petition Must Pass Resolution 

Pass on Question .Allege Property 
Is Necessary 

That Property 
Is Necessary 

Can Enter Enter, but Liable • 

Alaska Ariz .-Vriz (county) ' Ala Alaska 
Kan Mont Calif ' Anz Calif 
Mich Ncv Colo (inc town) Hawaii Conn 
Utah Idaho > Idaho Idaho 
Vt Ind III Mont 
Va K y (State)' Ind Neb 
Wis (municipality) K> (county) * La Nev 
Wyo Minn Md N Mex 

Mo < Minn N D 
N D Miss Ohio 
Ohio Neb Okia 
Ore (State)' N H Pa 

(county & municipality) N J Tenn 
R I N Y Utah 
S D ' N C Va 
Wash (toll facilities)' Ore 
Wis (State & county) S C 
P U Tex 

Vt 
Wash 
Wis 
Wyo 
D C 

* For actual damages or damages due to wantonness, malice, negligence or carelessness 
' Conculsive presumption 
' Prima facie presumption 
* Question is not for court to decide 

Other jurisdictions accomplish the same re
sult by specific legislation vesting the re
sponsibility of decision in the condemnor 
In seven States, Arizona, California, Ken
tucky (State), Minnesota, Oregon (State), 
South Dakota and Washington (toll facili
ties), the condemnor is required to pass a 
resolution which becomes a conclusive pre
sumption as to the necessity of the taking. 
The Idaho and Kentucky (county) statutes 
also require the condemnor to pass a resolu
tion, but it IS only a prima facie presump
tion of the necessity of the property. In 
Missouri, the pertinent statute provides 
that the question of necessity is one not 

Arizona §9-607 (municipality) §18-155(A), California 
Streets & Highways Code, §§102,103, Colorado §139-83-3 
(incorporated town), Idaho §40-120(9), Indiana §36-118. 
Kentucky §177 081(1) (State), §416 110(2) (county), Minne
sota §161 03, State v Voll, 155 Minn 72, 192 N W 188, 
Missouri §228 180(2,6), Ohio §5519 01 (State), §719 04 
(municipality), Oregon §366 370 (State). §§281 320, 350 
(county), §281 .WO (municipality), Rhode Island, §37-6-13, 
South Dako'a §§28 13A02, 13A03, Washington §§47 12 010 
(State highways), 47 56 110 (toll facilities), Wisconsin 
§32 07(2) (State, county), Puerto Rico tit 32-2902 

for the courts, therefore, the condemnor 
must make the ultimate decision 

Some States, however, have seen fit to 
make the determination of necessity a ques
tion for the judiciary to decide. In one 
State-"" the constitution, and in eight 
States^"' the statutes require that necessity 
be determined either by a judge or jury In 
addition, the statutes of three States require 
that the condemnor allege in its petition 
that the property is necessary.^"2 

In summary, the question of "public 
necessity" is not one for the courts unless 
it is given to them by a constitutional pro
vision or statute, or unless the condemnor 
has committed a clear abuse of its 
discretion. 

'"" Art X I , §2 of the Wisconsin Constitution provides "No 
municipal corporation shall take pnvatc property for public 
use, against the consent of the owner, without the necessity 
thereof being first established by the verdict of a jury " 

""Alaska §57-7-12(4), Kansas §26-101, Michigan §8 174, 
Utah §78-34-8(1), Vermont Ti t 19-225, Virginia §25-27, 
Wisconsin §32 07 (municipality), Wyoming §3-6114 

"'Anzona §12-1112(2), Montana §93-9905(2), Nevada 
§37 040(2) 



RIGHT OF ENTRY 

As a means of facilitating the construc
tion of a public improvement, it would ap
pear that the condemnor should be per
mitted to enter upon property for survey 
purposes without being subject to a law 
suit for trespass. In a sense, this right may 
be said to be a necessity, for without it 
the condemnor may not be in a position to 
intelligently decide the amount of property 
required for the improvement. Additionally, 
prior knowledge of the nature of the prop
erty may require an alteration in the lay
out of the proposed improvement The type 
of entry which is being discussed is that 
involving, for example, a survey of the 
property or the making of test borings. 

A review of the statutes of the several 
jurisdictions discloses that there are two 
types of statutes authorizing entry without 
being subject to the payment of compensa
tion. The first simply provides that agents 
of the governmental body condemning the 
property may enter upon the land to make 
surveys or for other purposes.̂ *^ The sec
ond type provides that the condemnor will 

»»Alabama §23-40, Arizona §12-1115, Hawaii §305. 
Idaho §40-134. Illmois ch 121, §23 , Indiana §36-118, 
§3-1701, Louisiana Ut 48-217, Maryland art 89B, §110, 
art 33A, §28, Minnesota §117 04, Mississippi §8023, 
Nebraska §76-702, New Hampshire §229-112, New Jersey 
§40 178-7 (municipabty). New York Highway Law, §§30(17), 
118(5), Town Law, §170, North Carolina. §40-3, Oregon 
§§366 365, 281010, 340(2), South Carolina §§33-134, 
33-134 1, Texas art 6795(b) §3 (causeways, bridges, tunnels 
authorized in gulf coast counties of 50,000 or more), Vermont 
Tit 10-223, 4971, Washington §43 27 030, Wisconsin 
§§83 01 (e), 84 01 (12), Wyoming. §3-6101, District of Columbia 
§7-111 

be liable for actual damages while upon 
the land or for damages due to wantonness, 
negligence, mahce or carelessness.-"* I t is 
submitted that the condemnor would be 
responsible for any damages due to the 
negligence or wilfulness of its employees 
whether or not such liability is set forth in 
the statute. 

Although there is substantial authority 
for the proposition that a temporary occu
pation, for the limited purposes mentioned, 
does not constitute a claim for compensa
tion in eminent domain,-"-"' and that an 
entry for the purpose of a survey is not 
a taking,-"* statutory authority may serve 
a useful purpose Such a provision would 
give the condemnor the right to enter on 
the property for the purpose of gathering 
information as to the relative advantages 
and disadvantages of the land in question. 
It would also permit the entry free from 
the risk of an action for trespass On the 
other hand, the property owner would be 
adequately protected by requiring the con
demnor to pay for damages caused by its 
agents 

"'Alaska §57-7-7, California Code of Civil Procedure, 
§1242, Connecticut §13-79, Idaho §7-705, Montana 
§93-9906, Nebraska §39-1324, Nevada §37-050, New 
ulexico §22-9-18, North Dakota §24-0127, 24-0509, 32-1506, 
Ohio §5517 01, Oklahoma tit 69, §46 1, 2, Pennsylvania 
tit 36, §670-205, tit 16, §2403, Tennessee §23-1421, Utah 
§78-34-5, Virgima §25-3 

NICHOLS, EMINENT DOMAIN, 3rd E d , Vol 1, §6 11 
'^Ibid 
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PROPERTY ALREADY DEVOTED TO A PUBLIC USE 

With the increased tempo of highway 
construction and improvement it is in
evitable that property will be required for 
highway improvement which is already de
voted to some public use The pre-existing 
use may take countless forms, such as a 
public park, municipal golf course, railroad 
or public utility property or a score of other 
uses This clash, in a sense of competing 
uses, raises the problem of whether prop
erty may be condemned which is already 
devoted to a public use.-*'' 

Much of the law which has evolved con
cerning this problem is not relevant to this 
study If the State is the condemnor and is 
condemning property for one of its sover
eign purposes, the fact that the desired 
property is already devoted to a public use 
is no impediment to its being condemned 
Since the State highway department is an 
instrumentality of the State, the doctrine 
of prior public use is inapplicable to con
demnations by it 

On the other hand, if the condemnor is a 
municipality-"" the doctrine is applicable 
and may act as a restriction upon the exer
cise of the power of eminent domain As 
stated by Nichols-'^i "the general rule is 
that where the proposed use will either 
destroy such existing use or interfere with 
it to such an extent as is tantamount to 
destruction, the exercise of the power will 
be denied unless the legislature has author
ized the acquisition either expressly or by 
necessary implication " In a recent New 

For the purposes of discussion it is assumed that the 
desired property is, at the time of the condemnation, bemg 
devoted to a public use which the owner is under a legal obliga
tion to mamtain If either of the aforesaid is not the case the 
property is not considered to be devoted to a public use 

»s United States v Cormack, 329 U S 230, 67 S C t 252, 
91 L . E d 209, United States v Southern Power Co , 31 F 2d 
852, Bamegal Light v Ocean County Freeholders Board, 44 
N J S 332, 130 A 2d 409, Weehawken v E n e R R Co , 20 N J 
572, 120 A 2d 593, I n re Elimination of Highway-Railway 
Crossmgs, 234 App Div 129, 254 N Y S 578, State v Mohler, 
115 Ore 562, 237 Pae 690 

"'Etberton Southern R Co v State Highway Dept , 211 
G a 838, 89 S E 2d 645, but see Cemetery Company v Warren 
School Township, 236 Ind 264, 139 N E 2d 305 

The doctrine is also applicable to private or quasi-public 
condemnors, but no reference will be made to said persons since 
they perform no function in the highway field 

NICHOLS, EMINENT DOMAIN, 3rd E d , Vol 1, §2 2, p 132 

Jersey case the rationale of the doctrine was 
stated as follows:-'^ 

The rule stems from the recognition that 
municipal and many private corporations 
possess general powers of condemnation 
delegated by the Legislature If one such 
body may acquire land used or held for a 
public purpose by another corporation under 
a general power of condemnation, the latter 
would logically be free to re-acquire the 
same property By like token it is recog
nized that if there were no exception to the 
rule the Legislature would be required in 
every instance of conflict between an exist
ing public use and a proposed public use to 
enact special legislation 

Unless it can be inferred, from the nature 
of the proposed improvement and the difiS-
culties of constructing it without taking 
land which is devoted to a public use, that 
the legislature intended to authorize the 
taking of the property in question, the prop
erty cannot be condemned under a general 
grant of the power of eminent domain '̂'̂  
If the nature of the proposed use is of such 
a character as to make it inevitable that 
land devoted to a public use will be re
quired for the new use, courts have held 
that the legislature must have intended to 
authorize the taking of land already in 
public use^^* Courts have held that if, 
as a result of the condemnor being pro
hibited from taking land in public use, he 
IS prevented from exercising a power ex
pressly granted to him by the legislature, 
he may take the property.*''^ Something 
more than mere convenience is required be
fore the courts will infer that the legislature 
intended to authorize the condemnation of 
property already in public use Taking 
all factors into consideration, a court would 

Weehawken v Erie lioilroad Company, 20 N J 572, 120 
A 2d 593, 596 

"» Hagodol v City of Aurora, 126 Colo 267, 248 P 2d 732, 
Connolly v Des Moines 4 Central Iowa lly Co , 246 Iowa 874, 
68 N W 2d 320, City of I^ouisville v Milton, — K y —, 1247 
S W 2d 975, City of Goldboro v Atlantic Coast Line R R Co . 
246 N C 101, 97 8 E 2d 486, City of Tyler v Smith County. 
151 Tex 80, 246 S W 2d 601 

NICHOLS, EMINENT DOMAIN, 3rd E d , Vol 1, §2 2(1) 
Minnesota Power A Light Co v State, 17/ Minn 343, 

225 N W 164, Board of Commissioner v HoUaday, 182 S C 
510, 189 S E 885, 109 A L R 1496, Vermont Hydro-Electrii. 
Corp V Dunn, 95 Vt 144, 112 Atl 223, 12 A L R 1495 

Vermont Hydro-Electnc Corp v Dunn, op cit note 275 
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require that a condemnor show a reasonable 
rather than absolute necessity for the de
sired property. 

Another exception to the general rule is 
that if the proposed use will serve a more 
necessary public use or interest than the 
existing use the land may be condemned 
This concept of weighing competing public 
uses I S embodied in the general condemna
tion statutes of nine States Property 
already devoted to a public use in these 
jurisdictions can be condemned if it will be 
devoted to a more necessary public use. I t 
would appear that in these States the con
demnor is required to plead and prove that 
the proposed use is more necessary to the 
public than the existing use. The rule in 
California is that, when property is appro
priated by any individual firm or private 
corporation, the use of the property for 
State highways and public streets is a more 
necessary public use 

I t follows that since the objective of the 
general rule is to prevent the impairment 
or destruction of a public use,-'" if the 
proposed taking will not substantially im
pair or destroy the existing use, the rule 
I S not applicable 

The State or one of its agencies, for 
example, the State highway department, 

Snellen v Brazoria County, —Tex —, 224 S W 2d 305 
'"Alaska §§57-7-5, 6, Anzona §12-1112(3), California 

Code of CivU Procedure, §1240(3) , Hawaii §304, Idaho 
§7-703, Portneuf Irr . Co v Budge, 16 Idaho 116, 100 Pac 1046, 
Montana §93-9905(3); Nevada § 3 7 0 3 0 ( 3 ) , North Dakota 
§32-1504(3), Utah §78-34-3(3) 

Mississippi State Highway Commission v Yellow Creek 
Dramage Distnct, 181 Miss. 651, 180 So 749 

" • C i t y of Norton v Lownden, 84 F 2d 663, City of San 
Diego v. Cuyamaca Water C o , 209 Cal 152, 287 Pac 496, 
cert denied. 282 U S 863, 51 S C t 36, 75 L E d 763, City of 
White Bear Lake v Lenthold, 172 Minn 255, 214 N W 930, 
Snellen v. Brazoria County, —Tex —, 224 S W 2d 305, City of 
Tacoma v State, 121 Wash 448, 209 Pac 700 

may condemn property owned by a munici
pality whether the property is held in a 
governmental or proprietary capacity 
However, the State may not condemn prop
erty owned by the Federal government, no 
matter what the Federal use is, unless the 
Federal government consents to the con
demnation If municipally owned prop
erty I S held in a governmental capacity, the 
State may take the property without com
pensating the municipality because the 
municipality is an agency of the State 
On the other hand, municipal property held 
in a proprietary capacity must be paid for 
if taken.2»* 

In the absence of a constitutional prohibi
tion, the legislature may authorize the tak
ing of property already devoted to a public 
use for another public use Mention has 
already been made of provisions appearing 
in the general condemnation statutes in 9 
States permitting the condemnation of 
property already devoted to a public use 
if for a more necessary public use''*'* In 
addition, there are various other provisions 
which bear upon the problem under dis-

' 8 1 City of Newark v New Jersey Turnpike Authonty, 7 N J 
377, 81 A 2d 705, State v Supenor Court, 44 Wash 2d 607, 
269 P 2d 560, City of Philadelphia v Commonwealth, 284 Pa 
225, 130 Atl 491 

' " N I C H O L S , E M I N E N T D O M A I N , 3rd E d , Vol 1, §222 
' " Bums V Metropolitan District Commission, 325 Mass 

731, 92 N E 2d 381, State v Cooper, 24 N J 261, 131 A 2d 756, 
and cases cited in N l c u O L S , E M I N E N T D O M A I N . Vol 1, p 178, 
note 79 

" ' New Orleans v New Orleans Waterworks, 142 U S 79, 
12 S C t 142, 35 L E d 943. 

' " State ex rel Camden County v Union Light and Power 
C o , 42 F 2 d 692, Jcileison County v City of Birmingham, 
217 Ala 268, 115 So 422, Board of Supervisore v State High
way Commission, 188 Miss 274, 194 So 743, State Highway 
Commission v City of Elizabeth, 103 N J E q 376, 143 Atl 
916, Bronx Chamber of Commerce v Fullen, 174 Misc 524. 
21 N Y S 2d 474, Zanesville v Zanesville Canal & Mfg Co , 
—Ohio App —, 100 N E 2d 739, reversed on other grounds, 
159 Ohio St 203, 111 N E 2d 922, State v Joincs, 182 Wash 
301, 47 P 2d 14 

Supra note 278 

Table 9 Statutes Concerning Condemning of Property Devoted to Public Use 

Can Be Taken for a 
More Necessary Use 

Special Legislation 
Deahng with Toll 

Facilities Broad Enough 
to Permit Taking 

Highway Use the 
Most Necessary Use 

Proposed Use Will Not 
Interfere with Existing Use 

Alaska Illinois New York (Port of Alabama 
Anzona Kentucky N Y Authonty) Missoun 
Califomiu Maryland New Jersey (Port of Oregon 
Hawaii Ohio N Y . Authonty & West Virginia 
Idaho Oklahoma several special 
Montana Rhode Island authontics) 
Nevada Washington 
North Dakota 
Utah 
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cussion. In seven States special legislation 
dealing with turnpike or bridge authorities 
contains broad and all inclusive descrip
tions of the type of property which may be 
condemned.**^ Rhode Island has a typical 
provision which states: "to acquire . . . such 
public or private lands, including public or 
private lands, including public parks, play
grounds, or reservations, or parts thereof 

as it may deem necessary. . . " 
In addition to the California provision 

which makes highway use more necessary 
than public use by a private corporation, 
legislation of similar import exists in rela
tion to the Port of New York Authority,*** 
and several special authorities in New Jer-

Illmois tit 121, §314a32 (toll road), Kentucky 
§177 420(2) (turnpike), Maryland art 89B, §I23(e) (toll 
facilities), Ohio §553704 (Ohio Turnpike), Oklahoma tit 
"9, §654 (Oklahoma Turnpike), Rhode Island §24-12-9(K) 
( R I Turnpike <Sc Bridge Authonty), Washington §47 56 110 
(Washington State Toll Bndge Authonty) 

isi New Jersey §§32 1-40, New York Unconsolidated 
U w s , tit. 17, §§6485, 6496g 

s(.y 280 Yonr States have, in effect, codified 
the common law by enacting provisions au
thorizing the condemnation of property de
voted to a public use, on condition that the 
proposed use shall not interfere with the 
existing use In several States, under cer
tain circumstances, the consent of the 
municipality or some other government 
agency is required before the property may 
be condemned -"' In conclusion, it should 
be noted that in the legislation delegating 
the power of eminent domain there is nor
mally found a description of the type of 
property which may be acquired. Some of 
these provisions are broad enough to include 
property already devoted to a public use 

§§32 3-6 (Delaware River Joint Commission) and 32 8-4 
(Delaware River Joint Toll Bndge Commission). 

'••Alabama tit 19, §9 , Missoun §523 100, Oregon 
§366 335, West Virgima §5363. 

» ' MassachusetU ch 79, §10, New Jersey §32 13A-6, 
New York Unconsolidated Laws, tit 17, §6496H. Rhode 
Island §37-6-13 

••• See H R B Special Report 32, Condemnatxon o/ Property For 
Highway Purposes, Part 1, for a discussion of these provisions 



COURT HAVING JURISDICTION 

In the majority of jurisdictions the court 
of general jurisdiction, whether it be called 
the superior court as in Massachusetts, the 
district court as m Kansas, or the circuit 
court as in Arkansas has jurisdiction in con
demnation proceedings In Michigan, the 
applicable statute provides that the pro
ceedings may be brought in either the cir
cuit or probate courts In Ohio the pro-

'•> §8 178 

ceedings may be instituted in either the 
court of common pleas or probate court.**'' 
In Pennsylvania the court of common pleas 
has juris(liction over condemnation proceed
ings brought by a county-*'* or munici
pality-*" but the court of quarter session 
has jurisdiction when the State highway 
department condemns property.**^ 

'»<§5519 01 
» » T i t 16, §2408. 
'•• Tit . 53. §1081 

Tit 36, §670-303 
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DISMISSAL OR ABANDONMENT OF PROCEEDINGS 

Regardless of the competency and care 
which may characterize a land acquisition 
program and the engineering planning that 
precedes it, imponderable factors are always 
present which may require a realignment 
or abandonment of a proposed highway 
route Shifts in population and in land uses 
and other considerations can thwart the 
best laid highway plans Circumstances 
may arise once a condemnation proceeding 
has been instituted which may dictate that 
the wisest course for the condemnor to 
follow would be the abandonment of the 
proceeding A prime example of such a 
condition is where it can be determined, 
either from the viewers' report or the verdict 
itself, that it would be less expensive to 
alter the alignment of the proposed facility 
than to condemn the property in question. 

These and other reasons make it clear 
that it is important to the condemnor, prop
erty oŵ ner and the general public, that the 
condemnor have the right to abandon the 
proceedings, at least during some stages of 
the proceeding. In the absence of a statute 
prohibiting the discontinuance of a proceed
ing once it is commenced or other factors, 
such as an agreement between the parties, 
courts have upheld the abandonment of 
the proceeding if the apphcation or request 
to abandon is timely made The diflB-

State v Helm. —Ariz —. 345 P 2d 202 Piz v Housing 
Authonty, 132 Colo 457, 289 P 2d 905, Conner v State Road 
Dept , — F l a —,.66 So 2d 257, Department of Public Works & 

culties in this area are not with the proposi
tion that in certain instances the condemnor 
should be permitted to discontinue. I t is 
upon other questions which arise once the 
right to abandon is recognized that a differ
ence of opinion is found, both in the statutes 
and case law. These questions are: When 
should abandonment be permitted? What 
conditions, if any, should be imposed upon 
the condemnor before permitting him to 
abandon the proceedings? What steps are 
necessary to effect abandonment? The 
subsequent analysis of the statutes and 
case law will attempt to supply the answers 
to these questions. 

At some point in a condemnation pro
ceeding the property owner's right to com
pensation becomes a vested right In ditfer-
ent States this right vests at the time of 
the institution of the proceeding, the entry 
into possession, the final judgment or some 
other point in the proceeding. Once the 
right to compensation becomes vested the 
condemnor can no longer abandon the pro
ceeding. It is also the general rule that the 
taking of actual, physical possession of tlie 
Buildings V O'Bncn, 402 111 89, 83 N E 2d 280, State v 
Supenor Court of Manan County, 235 Ind 151, 131 N E 2d 
645, Fnendship Cemetery v. Baltimore. 200 Md 430, 90 A 2d 
695, State v Lynch, — M o — 297 S W 2d 400, Matter of 
Mumcipal Housing Authonty, 284 App Div 162, 130 N Y S 2d 
460, City of Columbus v Rugg, —Ohio St —, 123 N E 2d 613, 
Oklahoma Turnpike Authonty v Dye, 208 Okla 396, 256 
P 2 d 438, South Carohna State Highway Department v 
Bobotes, 180 8 C 183, 185 S E 165 

Table 10 States Having Statutes Concerning Abandonment of Proceedmgs. 

Provision State 

Can abandon within designated penod subsequent to final 
judgment 

Before final award with permission of property owner 
Appointment of court commissioners no abandonment except 

on satisfying certam requirements 
Any stage of proceedings 
.\ny time after final judgment 
Any time before final judgment 

While case in district court 
Designated time after viewers' report 
No date specified terminating nght to abandon 

Anz . Calif . F la . Ill (mun corp), Ind , K y , Minn (num. 
corp), Nev , N J , N Y , Ohio (State), Ore ( S t ) , Wis 

Del 
Mich 

Colo (mun corp), D C (within discretion of court) 
G a (county) 
Mass (alternate procedure), Mich (city), N D (public 

corporation) 
Iowa. 
Kan (state, city). Mo (county, city). Pa (city) 
Hawaii, 111 (State), Mass , Mo (S C t ) , Pa (county) 
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property precludes the subsequent abandon
ment of the proceedings 

Rather than attempt to analyze the 
somewhat confusing body of case law which 
has developed interpreting the time of tak
ing, a review of the pertinent statutes will 
be made. From the existing statutes a pat
tern emerges which will be of material 
assistance to a State interested m the 
problem 

In 25 jurisdictions legislation exists which 
governs the time within which abandonment 
IS permitted and prescribes certain condi
tions which must be satisfied by the con
demnor before it may exercise the privi
lege "̂̂  The general condemnation statutes 
of 17 jurisdictions contain a provision con
cerning abandonment,**" in four States the 
procedure applicable to the State highway 
department includes a section on abandon
ment.*"** In five States the procedures to be 
followed by counties contain such a provi
sion **** Additionally, the laws governing 
condemnation proceedings brought by mu
nicipal corporations in seven States include 
a section on abandonment*"'' 

Thirteen statutes specify a period subse
quent to the final judgment or verdict of 
the trial court withm which the condemnor 
may abandon the proceeding *<"' The period 
varies from one year in Indiana to ten days 
in Florida, in Arizona the condemnor can 
abandon up to the payment of compensa-

"» State V 0 62033 Acres of Land, 40 Del 90, 110 A 2d I , 
Petition of State Highway Commissioner, 252 Mich 116, 233 
N W. 172, Lafontaine's Heirs v Lafontame's Heirs, 205 Md 
311, 107 A 2d 653, Oklahoma Turnpike Authonty v Dye, 
208 Okla 396, 256 P 2d 438, South Carolma State Highway 
Department v Bobotes, 180 S C 183, 185 S E 165, Depart
ment of Highways & Public Works v Gamble, 18 Tenn App 
95, 73 S W 2d 175, Thompson v Jones, —Tex —, 245 S W 2d 
718, Keys v Shirley, 153 Va 461, 150 S E 401, see also 
Wyoming §48-322(D) (county) 

'•• The reason for the apparent inconsistency between the 
number of junsdictions which have statutes pertaining to 
abandonment as compared to the number of statutes found is 
attributable to the fact that in several States two or more 
provisions exist 

••' California Code of Civil Procedure, §1235a, Delaware 
§10-6109, Flonda §73 13, Hawau §318, Indiana §3-1710, 
Iowa §472 34, Kansas §26-101, Kentucky §416 120, 
Massachusetts ch 79, §36, ch 80, §11, Michigan sec 8 184, 
Missoun §523 040, Nevada §37 180, New Jersey §20 1-30, 
New York, Condemnation Law, §18, North Dakota §32-1528 
(public corixiration). Wisconsin §32 19, Distnct of Columbia 
§16-610, Puerto Rico tit 32-2910 

•••Anzona §18-155(D) , Illmois ch 121, §23 , Ohio 
§5519 02, Oregon §366 385 

"•Georgia §36-1004, Michigan §8 184, Missoun §228 290 
(St Louis County), Ohio §5563 15, Pennsylvania tit 
16-2433 

••'Colorado §50-6-17, Illinois ch 24, §84-32, Kansas 
§26-206, Michigan §8 63, Minnesota §440 30, Missouri 
§74 523, §88 050, Pennsylvania tit 53, §1092 

'•* California, Flonda, Ilbnois (municipal corporation), 
Indiana, Kentucky, Minnesota (municipal corporation), 
Nevada, New Jersey, New York, Ohio (State), Oregon (State) 
and Wisconsin 

tion The statute applicable to proceedings 
brought by municipal corporations in Ill i
nois permits abandonment within 90 days 
after the verdict; in Kentucky and Wiscon
sin 60 days is the prescribed time Five 
statutes*"* limit abandonment to 30 days 
after judgment and two laws permit up to 
20 days after the judgment.*"'' If , prior to 
the expiration of the time within which the 
jiroc'eeding may be abandoned, the con
demnor takes possession of the property, it 
would seem that the condemnor is then pre
cluded from abandoning the proceedings.*"* 

In the remaining jurisdictions a variety 
of actions by the condemnor or the comple
tion of a certain phase of the proceedings 
terminate the right of the condemnor to 
abandon the proceeding In Delaware the 
proceeding is divided into two parts In the 
event that the proceeding has not progressed 
to the hearing stage, the condemnor can 
abandon the action without a court order 
If the hearing phase of the proceeding has 
been reached, and there has been no entry 
of an award, the proceeding can be aban
doned only if the property owner will enter 
into a stipulation with the condemnor. In 
any event, if possession is taken or title has 
vested in the condemnor, there can be no 
abandonment. 

A municipal corporation, in Colorado, can 
abandon an eminent domain proceeding at 
any stage of the proceeding. In Georgia a 
county can terminate the action "any time 
after final judgment " An alternate method 
of condemnation in Massachusetts permits 
the proceeding to be abandoned any time 
before final judgment The Iowa general 
condemnation law permits the abandon
ment of the action while the case is in the 
district court In Kansas the condemnor 
has 30 days from the filing of the viewers' 
report to either pay the amount awarded by 
the viewers or take an appeal. If the con
demnor does neither he, in effect, has aban
doned the proceeding Once court commis
sioners are appointed in Michigan there can 
be no discontinuance of the proceeding ex
cept on the payment of the landowner's 
expenses and reasonable attorney's fees 

'•" California. Nevada, New York, Ohio and Oregon 
••' Minnesota and New Jersey 
' • « NICHOLS, EMINENT DOMAIN, 3rd E d , Vol 6, p 193, see 

also cases cited m note 43 therein 
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Table 11 States Providing for Payment by Condemnor on Abandonment of Proceedmgs 

W i t h i n D i s c r e t i o n 

Coste . D i s b u r s e m e n t s C o s t s , A t t o r n e y ' s C o s t s D a m a g e s C o s t s a n d of C o u r t I m p o s e 

a n d A t t o r n e y ' s F e e s F e e s a n d D a m a g e s D a m a g e s C o n d i t i o n s 

A r i z H a w a i i C o l o M a s s P a W i s 

C a l i f N D G a (a l ternate 

I o w a 111 procedure) 

Midi (S ta te ) I> R 

M i n n K a n s 

N e \ 
N J 

( G C 1 . ) 

K y 
N \ 
O h i o 
O r e 
D C 

The proceciure to be followed by munici
pal corporations in Kansas and Pennsyl
vania permits abandonment within 10 and 
30 days, respectively, after the filing of the 
viewers' report. In Missouri the procedures 
followed by St. Louis County and by mu
nicipal corporations provide that failure to 
take action on the report filed by the 
viewers constitutes the abandonment of the 
proceeding. After the jury reaches a ver
dict, a municipal corporation in Michigan 
is precluded from discontinuing the pro
ceedings. The general condemnation law of 
the District of Columbia vests in the dis
cretion of the court the authority to permit 
the discontinuance of the proceedings, 
within a reasonable time. 

In a number of jurisdictions the statute 
does not specify a cut-off date, either in 
terms of time or the completion of a phase 
of the proceeding, beyond which the con
demnor is prohibited from abandoning the 
proceeding.^"' In addition to making a 
timely application to discontinue the pro
ceedings, in most jurisdictions the con
demnor I S required to pay certain expenses 
incurred by the landowner Even in those 
cases where the abandonment has occurred 
at a relatively early stage of the proceed
ings, the landowner may incur certain losses 
and expenses For example, the marketa
bility of the property is temporarily dimin
ished, and the property owner is required to 
hire an attorney and otherwise prepare for 

• ° ' H a w a i i , I l h n o i s ( S t a t e ) , M a s s a c h u s e t t s , M i s s o u r i (general 
c o n d e m n a t i o n l a w ) , P e n n s y l v a n i a ( county ) 

trial. However, in the absence of a statute 
so providing, the property owner is not en
titled to be compensated for such items.'^" 

In eleven jurisdictions, in case of aban
donment, the condemnor must pay the costs 
of proceedings, the landowner's disburse
ments and reasonable attorney's fees in
curred by the property owner The ap
plicable statute in Hawaii stipulates that 
the condemnor shall pay the costs, reason
able attorney's fees and the damages suf
fered by the property owner because of the 
institution of the proceedings. In five States 
the condemnor is required to pay costs in 
the event he abandons the proceedings.*^-
The alternate procedure in Massachusetts 
and the statute in Puerto Rico require the 
condemnor to compensate the property 
owner for any damages attributable to the 
proceedings. Both statutes in Pennsylvania 
specify that the condemnor shall pay costs, 
and actual damages suffered by the prop
erty owner. The Wisconsin statute vests in 
the court the power to impose whatever con
ditions it deems advisable before permitting 
the condemnor to abandon the proceeding. 
This may or may not require the condemnor 
to pay costs or other expenses incurred by 
the property owner. In seven States the 
statutes are silent concerning the payment 
of any of these items 

>'• B l u e R i v e r P o w e r C o v H r o n i k , 116 N e b 405, 217 N W 
0 0 4 , S t a t e v B e c k , 333 M o 1118, 63 S W 2d 814, 92 A L R 373 , 
J F S c h n e i d e r & S o n v W a t t , — K y — , 252 S W 2d 898 

A r i z o n a , C a l i f o r n i a , I o w a , M i c h i g a n , N e v a d a , N e w J e r s e y , 
N e w Y o r k , N o r t h D a k o t a , O h i o , Oregon , a n d D i s t n c t of 
C o l u m b i a 

C o l o r a d o , G e o r g i a , I l l m o i s ( S t a t e ) , K a n s a s (general c o n 
d e m n a t i o n l a w ) , a n d K e n t u c k y 

" • D e l a w a r e , F l o r i d a , I l l ino i s ( m u n i c i p a l corpora t ion ) , 
I n d i a n a , K a n s a s , M a s s a c h u s e t t s , a n d M i s s o u r i 
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With the exception of four States each abandon the proceedings In the four States 
of the statutes under discussion would ap- which arc exceptions, failure to pay the 
pear to require some affirmative action of award or other types of inaction indicate 
the condemnor to signify that he intends to that the condemnor desires to abandon the 

"< F l o r i d a , I n d i a n a , K e n t u c k y , a n d M i s s o u r i prOCCCdingS 



SCOPE OF APPEAL 

The subsequent discussion is focused ex
clusively on an appeal from a decision of 
the trial court to an appellate tribunal 
That I S to say, the preliminary determina
tion by a board of viewers, where such a 
board is utilized, has occurred, the case has 
been tried by a court, with or without a jury 
and one or both parties is dissatisfied with 
the verdict of the trial court Of no concern 
I S the method by which the appeal is taken, 
whether by a writ of certiorari or by some 
other procedural device What is of prime 
importance is the scope of review of a trial 
court's decision by an appellate court 

Unfortunately the statutes granting an 
appeal are of no assistance in arriving at a 
conclusion as to scope of appellate review 
in condemnation cases. The statutes nor
mally provide that an appeal may be taken, 
the time for taking an appeal, and the pro
cedural steps necessary to take an appeal 
For this reason there will be no discussion 
of these statutes In passing, it should be 
noted that a statute vesting in the court of 
last resort general appellate jurisdiction 
over courts of record is probably broad 
enough to encompass condemnation pro
ceedings 

Generally speaking, the scope of review 
of condemnation proceedings by an appel
late court is the same as appeals in other 
civil matters''"* Unless there is a showing 
of an abuse of discretion, matters vested in 
the discretion of the court are not review
able Non-prejudicial errors which can
not affect the outcome of the case are not 
subject to appellate review.*^* As in the 
case of other civil cases questions of fact 

C r a w f o r d v I o w a S t a t e H i g h w a y C o m m i s s i o n , 247 I o w a 
736, 76 N W 2d 187 
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can be r e v i e w e d , a n d this includes ques
tions of value or damages.*-" However, an 
appellate court will not substitute its judg
ment for that of the trial court's decision as 
to what the award should be unless the 
award is clearly erroneous or is based on the 
wrong principle of law, or is the result of 
passion or prejudice 

Although an appellate court will deter
mine whether the award is supported by 
evidence in the record,^-^ it will ordinarily 
not weigh the evidence if there is conflicting 
evidence.*-* An award based on conflicting 
evidence, but which is within the range of 
the testimony will ordinarily not be dis
turbed on appeal unless based on mis
take,*-^ bias,*^*' passion * 2 7 or on erroneous 
principle of law.*^'' 
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APPENDIX A 

J U D I C I A L I N T E R P R E T A T I O N S OF T A K I N G AS C O M P A R E D 
T O T A K I N G OR D A M A G I N G 

Alabama 
Brock V City of Anniston, 244 Ala 544, 14 

So 2d 519. 
Fncke v. City of Guntersville, 254 Ala 370, 

48 So 2d 420. 
Finnell v. Pitts, 222 Ala. 390, 132 So 2 
Alaska 
Nothing 
Arizona 
County of Mohave v Chamberlin, 78 Ariz 

422, 281 P 2d 128. 
In Re Forsstrom, 44 Ariz 472, 38 P 2d 878 
Grande v. Casson, 50 Ariz 397, 72 P 2d 676 
Maricopa County Municipal Water Con

servation Dist. No 1 V Warford, 69 Ariz. 
1, 206 P.2d 1168 

Arkansas 
Arkansas State Highway Commission v. 

Bush, 195 Ark. 920, 114 S.W 2d 1061 
City of Van Buren v Smith, 175 Ark 697, 

300 S.W. 397. 
Arkansas State Highway Commission v. 

Kencannon, 193 Ark. 450,100 S.W 2d 969. 
Cahfomia 
House V L A County Flood Control Dist , 

25 Cal 2d 384, 153 P 2d 950. 
Rose V State, 19 Cal 2d 713, 123 P.2d 505 
Blumenstein v. City of Long Beach, 143 

Cal App 2d 123, 299 P 2d 347 
Ambrosini v Alisal Sanitary Dist , 154 Cal 

App 2d 720, 317 P 2d 33 
Colorado 
City of Colorado Springs v Weiher, 110 

Colo. 55, 129 P 2d 988. 
Denver Union Terminal Ry. Co v Gladt, 

67 Colo. 115, 186 Pac 904. 
Connecticut 
Anselmo v. Cox, 135 Conn. 78, 60 A 2d 767 
Gaylord v. City of Bridgeport, 90 Conn 

235, 96 Atl. 936. 
Kachele v. Bridgeport Hydraulic Co , 109 

Conn. 151, 145 Atl. 756 
Lefebvre v. Cox, 129 Conn 262, 28 A 2d 5 

Delaware 
Nothing 

Florida 
Arundel Corporation v Griffen, 89 Fla. 128, 

103 So 422 
Natural Gas and Appliance Co. v. Marion 

County, Fla. , 58 So 2d 701 
Weir V Palm Beach County, F la , 

85 So.2d 865 

Georgia 
City of Atlanta v Due, 42 Ga App 797, 

157 S E . 256 
Felton Farm Co. v Macon County, 49 Ga 

App 239, 175 S E 29 
Hawaii 
Nothing. 
Idaho 
Crane v City of Harrison, 40 Idaho 229, 

232 Pac. 578. 
Renninger v. State, 70 Idaho 170, 213 P 2d 

911 
Illinois 
Horn V . City of Chicago, 403 111 549, 87 

N E.2d 642. 
Kane v. City of Chicago, 392 111 172, 64 

N E 2d 506. 
Indiana 
Freigy v Cargaro Co Inc , 223 Ind 342, 

60 N E 2d 288 
State V Patten, 209 Ind. 482, 199 N E . 577 
N Y , Chicago & St Louis R . R Co v L i n 

coln National Life Ins Co , 127 Ind. App 
608, 142 N . E 2d 437. 

Iowa 
Anderlik v Iowa State Highway Commis

sion, 240 Iowa 919, 38 N.W.2d 605. 
Lage V . Pottawattamie County, 232 Iowa 

944, 5 N W 2d 161 
Pillings V Pottawattamie County, 188 Iowa 

567, 176 N W . 314 
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Kansas 
Richert v. Board of Education of City of 

Newton, 177 Kan 502, 280 P 2d 596 
Sample v Board of Commissioners of Jef

ferson County, 108 Kan 498, 196 Pac 
440 

Kentucky 
City of Covington v Greenburg, 242 K y 

797, 47 S W 2d 723 
Commonwealth v Moore, K y , 

267 S.AV 2d 531 
Commonwealth v 'l^ite, 297 K y 826, 181 

SAV2d 418 
Cranley v Boyd County, 266 K y 569, 99 

S W 2d 737 
O'Gara v City of Dayton, 175 K y 395, 

194 S W 380 

Louisiana 
Cucurullo v City of New Orleans, 229 L a 

463, 86 So 2d i03 
Harrison v Louisiana Highway Commis

sion, 202 L a 345, 11 So 2d 612 

Maine 
Boober v Towne, 127 Me 332, 143 Atl 176 
Simoneau v Inhabitants of Livermore Falls, 

131 Me 165, 159 Atl 853 
Maryland 
Brehm v Tablcr, 176 Md 411, 5 A 2d 820 
Friendship Cemetery v City of Baltimore, 

197 Md 610, 81 A 2d 57 
Krebs v State Road Commission, 160 Md 

584, 154 Atl 131 
Massachusetts 
F F . Woodward Co v City of Fitchburg, 

236 Mass 364, 128 N E 419 
Wyman v City of Boston, 282 Mass 204, 

184 N E 462. 
Deyo V Athol Housing Authority, 335 

Mass. 459, 140 N E 2d 393 
Sullivan V Commonwealth, 335 Mass 619, 

142 N E 2d 347 
Michigan 
Johnstone v Detroit, G H & M R y Co , 

24 Mich 65, 222 N W 325 
Tomaszewski v Palmer Co , 223 Mich 565, 

194 NAV 571 

Minnesota 
Wolfram v Burnquist, 246 Minn 264, 74 

N W 2d 510 

Mississippi 
Parker v Mississippi State Higiiway Com

mission, 173 Miss 213, 162 So 162 
Puyper v Pure Oil C o , 215 Miss 121, 60 

So 2d 569 
Missouri 
Guaranty Savings & Loan Ass'n v City of 

Springfield, 346 Mo 79, 113 S W 2 d 147 
Holekamp Lumber Co v State Highway 

Commission, Mo , 173 S W 2(:1 
938. 

Wilson V Kansas City, Mo , 162 
S W 2d 803 

Laclede Gas Co v Abrahamson, Mo 
, 296 S W 2d 100 

Hamer v State Highway Commission, 
Mo , 304 S.W 2d 869 

Montana 
Less V City of Butte, 28 Mont 27, 72 

Pac 140 
Eby V City of Lewistown, 55 Mont 113, 

173 Pac 1163 

A'̂ ebrasfca 
Psota V . Sherman City, 124 Neb 154, 245 

N.W 405 
Schumette v State, 147 Neb 193, 22 

N W 2d 691 
.^rmbruster v Stanton-Pilger Drainage 

Dist , 165 Neb 459, 86 N W 2 d 56 

Nevada 
Nothing 

New Hampshire 
Langdon v Maine-New Hampshire Intei-

state Bridge Authority, 92 N H 432, 33 
A 2d 739 

New Jersey 
Sorbino v City of New Brunswick, 43 N J 

Super 554, 129 A 2d 473 
Mansfield & Swctt v Town of West Orange, 

120 N J L 145, 198 Atl 225 
Rangelli v. Township of Wayne, N J 

Super , 127 A 2d 916 

New Mexico 
Board of Commissioners of Santa Fe City v 

Slaughter, 49 N M 141, 158 P 2d 859 

New York 
Lawrence Construction Co v State, 293 

N Y . 634, 59 N E 2d 630 



. • \ P P E N D 1 X . \ 63 

In re Biooklyn Queens Connecting High- Rhode Island 
way and Parks, 300 N Y 265, 90 N E 2d Newman \- Mayor of City of Newport, 73 
183 R I 385, 57 A 2d 173 

Coffey V State, 291 N Y 494, 53 N E 2d South Carolina 
362 City of Rock Hill v Cothran, 209 S C. 357, 

Smith V Gagliardi, 2 Misc2d 1005, 148 40 S E 2d 239 
N Y S 2d 758 Moss v South Carolina State Highway De-

Gcigcr V City of New York, Misc 2d partment, 223 S C 282, 75 S E 2d 462 
, 141 N Y S 2d 667 Webb v. Greenwood County, 229 S C 267, 

59 Front St Realty Corp v Klaess, 6 92 S E.2d 688 
Misc 2d 774, 160 N.Y S 2d 265 South Dakota 

North Carolina Olson v City of Watertown, 46 S D 582, 
Eller V Board of Education, 242 N C 584, 195 N W 446. 

89 S E 2d 144 Reinartz v Town of Ethan, 50 S D 42, 208 
V ) , N W 174. 
A'orth Dakota 
King V Stark County, 67 N D 260, 271 Tennessee 

Wr Hollers v Campbell County, 192 Tenn 442, 
241 S W 2d 523 

Wood v. Foster & Creighton Co , 191 Tenn 
State V Linzell, 163 Ohio St 97, 126 N E 2d 473 235 S W 2d 1 

State ex rel McKay v Kauer, 156 Ohio St ,5"* ^ ^ , , „ 
•i±7 m o M T T ' O r i 7 n Q L - M - S Inc v Blackwell, Tex , 
347, 102 N E 2d 703 277 S.W 2d 593 

Oklahoma Long v City of Austin, Tex , 265 
Chicago, R I & P R y Co v Pregmore, 180 S W 2d 632. 

Okla 124, 68 P 2d 90 State v. Sparks, Tex , 296 S.W 2d 
Grand River Dam Authority v Misen- 609 

himer, 195 Okla 682, 161 P 2d 757 City of Amarillo v Gray, Tex , 
Lindley v. Oklahoma Turnpike Authority, 304 S W 2d 742, modified, Tex , 

Okla , 262 P 2d 159 310 S W 2d 737 
City of McAlester v King, Okla , Utah 

317 P 2d 265 State v. District Court, 94 Utah 384, 78 
Oklahoma Turnpike Autiiority v Chandler, p.2d 502 

Okla , 316 P 2d 828 Robinctt v Price, 74 Utah 512, 280 Pac 
Oregon 736 
Ail V City of Portland, 136 Ore 654, 299 Vermont 

Pac 306. Hoyt v Village of North Troy, 93 Vt 8, 
Cooke V City of Portland, 136 Ore 233, 105 Atl 33 

298 Pac. 900 Virginia 
Wilson V City of Portland, 132 Ore 509, Heldt v Elizabeth River Tunnel Dis t , 196 

285 Pac. 1030. Va 477, 34 S E 2d 511 
Pennsylvania Hicks v Anderson, 182 Va 195, 28 S E.2d 
Ewalt V Pennsylvania Turnpike Comm , ^29 

382 Pa. 529, 115 A 2d 729 City of Lynchburg v Peters, 156 Va 40, 
Koontz V . Commonwealth, 364 Pa 145, 70 ^̂ "̂  ^ ^ 

A 2d 308 Washington 
In re Mill Creek Seven in City of Philadel- Kuhr v City of Seattle, 15 Wash 2d 501, 

phia, 374 Pa 120, 97 A 2d 11 131 P 2d 168 
Mayer v. Commonwealth, 185 Pa Super Milwaukee Terminal R y Co v. City of 

333, 132 A 2d 902 Seattle, 86 Wash. 102, 149 Pac 644 
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Peterson v King County, 41 Wash 2d 907, 
252 P 2d 797 

Walker v State, 48 Wash.2d 587, 295 P.2d 
328 

West Virginia 
Curry v Buckhannon & N R Co , 87 W Va 

548, 105 S .E 180 
Peddicarcl v County Ct of Marshall 

County, 121 W. Va 270, 3 S.E 2d 222 

Richmond v City of Hinton, 117 W. Va. 
223, 185 S E . 411 

State V City of Dunbar, W. Va , 
95 S.E.2d 457. 

Wisconsin 
State V . Milwaukee Light, Heat and Trac

tion Co , 173 Wis 225, 180 N.W. 938 

Wyoming 
Hirt V . City of Casper, 56 Wyo 57,103 P 2d 

394 



APPENDIX B 

S U M M A R Y O F LAWS, B Y S T A T E S 

Alaba7na.—A board of viewers consisting 
of three persons is appointed by the court 
The viewers are required to be freeholders 
or citizens of the county wherein the prop
erty to be condemned or part of it is located 
Additionally, the viewers must be disinter
ested and possess the same qualifications as 
a juror A majority of the board may act 
for the whole board and the board has the 
power of issuing subpoenas 

The condemnation procedure applicable 
to cities specifics that the court shall ap
point three freeholders to serve as a board 
of viewers 

The constitution provides that there shall 
be a jury trial except when the condemnor 
I S the State. A jury trial is provided for by 
the general condemnation law and the pro
cedure applicable to cities The constitution 
also requires that compensation be paid 
whenever property is taken However, if 
the condemnor is a municipal or other cor
poration compensation must be paid when
ever property is taken, injured or destroyed 

Benefits, both general and special, may 
be deducted from the value of the land 
taken and for the damages to the remainder 
The property owner is required to pay the 
costs of the proceedings if the offer made by 
the condemnor is greater than the award of 
the board of viewers The condemnor has 
the right to enter upon the property to make 
preliminary surveys and investigations 
Property already devoted to a public use 
may be condemned for another public use 
so long as the existing public use is not 
injured or destroyed by the proposed use 

Alaska —A board of commissioners con
sisting of three competent residents of the 
precmct where the property is located is 
appointed by the court The constitution 
requires that the right to a jury trial is pre
served to the same extent as at common 
law, while the general condemnation law 

provides for a jury trial According to the 
constitution compensation must be paid 
whenever property is taken or damaged. 

The general condemnation law provides, 
inter alia, that the value of the property is 
determined as of the time of the issuance 
or service of the summons, that benefits 
may be deducted from the damages to the 
land not taken; that improvements made 
subsequent to the summons are not com
pensable, that interest at the rate of 6 per
cent I S awarded from the date possession is 
taken, that the taxing of costs is within the 
discretion of the court, but that the prop
erty owner pays the costs if the award made 
by the trial court is less than that made by 
the board of commissioners, that the court 
or judge passes on the question of the need 
for the property to be condemned; that the 
condemnor may enter upon the property to 
make surveys, etc , but that he is liable for 
actual damages or damages caused by his 
wantonness, negligence, maliciousness or 
carelessness, and that property devoted to 
a public use may be condemned for a more 
necessary public use. 

Arizona —The constitution provides that 
there shall be a jury trial when the appro
priation is by a corporation other than a 
municipal corporation However, a recent 
case implies that a jury trial must be pro
vided in all cases unless w-aived by the con-
demnee The general condemnation statute 
and the procedure applicable to municipali
ties provides for a jury trial. However, if a 
jury trial is waived a board of three com
petent, disinterested persons may be ap
pointed by the court, a majority of whom 
may act for the whole board 

The general condemnation statute pro
vides that the property is to be valued at 
the time of the issuance or service of the 
summons and that improvements made sub
sequent to the summons arc not compensa-
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ble A provision applicable only to the 
State highway department provides that 
jiroperty is valued as of the time the depart
ment declares by resolution the necessity of 
the property If proceedings are not com
menced within two years of the resolution 
the property is valued as of the date of the 
summons The constitution provides that 
compensation must be paid for property 
that I S either taken or damaged Benefits 
may be set off against damages to the re
mainder, but it is not clear whether both 
general and special or only special benefits 
may be deducted Pursuant to the imme
diate possession provisions of the general 
condemnation procedure, interest is to be 
awarded from the date of the order of pos
session It I S within the discretion of the 
court to tax costs A condemnor is required 
by the general condemnation law to allege 
in his petition that the property is neces
sary On the other hand, the procedure 
applicable to municipalities provides that 
the condemnor must adopt a resolution 
staling that the property is needed and that 
this resolution is a conclusive presumption 
of the necessity of the property The gen
eral condemnation law permits the con
demnor to enter upon the property for pre
liminary surveys and inspections Pursuant 
to the general condemnation law land de
voted to a public use may be condemned 
for a more necessary public use The con
demnor may abandon the proceedings any 
time before the payment of compensation 
but he must pay court costs, attorneys' fees 
and expert witness fees The concurrence of 
nine or more jurors is required for a verdict 

.4rfcar!sas—The procedure applicable to 
the laying out of county roads provides that 
the county court shall appoint three disin
terested citizens of the county to serve as a 
board of viewers The constitution provides 
that the right to a jury trial shall remain 
inviolate or continue as heretofore The 
special condemnation procedure applicable 
to the State highway department and the 
procedure to be followed by municipalities 
provide for a jury trial According to the 
constitution, compensation must be paid for 
property which is either taken or damaged 
Special benefits may be deducted from both 

the value of the land taken and the damages 
to the remainder The immediate possession 
statute provides that interest at the rate of 
6 percent shall be paid from the date of the 
order of possession 

California —The constitution requires 
tliat there be a jury trial in all cases and 
the general condemnation law so provides 
However, the Street Opening Act of 1903 
utilizes an ad hoc body The general con
demnation statute provides that property is 
to be valued as of the time of the issuance 
or service of the summons and that im
provements made after the service of the 
summons are not compensable However, 
if the case is not tried withm one year from 
the date of the summons, the property is 
valued as of the date of the trial 

The constitution requires that compensa
tion be paid for the taking or damaging of 
property Special benefits may be set-off 
against the damages to the property not 
taken The immediate possession statute 
requires that interest at the lawful rate, be 
paid from the date of the order of posses
sion Costs may be taxed, within the dis
cretion of the court The Streets and High
ways Code provides that the highway de
partment shall pass a resolution which is a 
conclusive presumption in regards to the 
necessity of the property to be condemned 

The general condemnation statute pro
vides, inter aha, that the condemnor may 
enter upon the property to make investiga
tion, but he I S liable for actual damages, or 
damages caused by his wantonness, negli
gence, maliciousness or carelessness, that 
property devoted to a public use may be 
taken for a more necessary public use, that 
when property is appropriated by any indi
vidual firm or private corporation the use 
thereof for a State highway or public street 
is a more necessary use, and that the pro
ceedings may be abandoned \vithin 30 days 
after final judgment, but that if the con
demnor abandons the proceedings he must 
pay the costs, disbursements and reasonable 
attorneys' fees to be fixed by the court 

Colorado—The procedure applicable to 
cities provides that the court shall appoint 
three freeholders of the city to serve as a 
board of viewers The constitution requires 
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that a jury trial be held in all cases and the 
general condemnation procedure and the 
statute applicable to cities so provide Com
pensation must be paid for property which 
I S either taken or damaged. Special benefits 
may be deducted from the damages to the 
property not taken Incorporated towns are 
required to pass a resolution stating that the 
property sought to be condemned is neces
sary Condemnation proceedings instituted 
by a municipal corporation may be aban
doned at any stage of the proceedings on 
the payment of costs. 

Connecticut —The procedure applicable 
to cities provides that the court shall ap-
]ioint three electors of the city to serve as a 
board of viewers The constitution provides 
that the right to a jury trial shall remain 
inviolate or continue as heretofore A referee 
I S employed by the procedure applicable to 
the State highway department, while a jury 
trial I S provided for by the procedure fol
lowed by cities Compensation must be paid 
when property is taken or damaged 

Special benefits can be deducted from the 
value of the land taken plus the damages 
to the remainder Interest must be paid 
from the date possession is taken of the 
property to be condemned The property 
owner is entitled to court costs and reason
able appraisal and attorneys' fees if the 
award of the commissioners is more than 
the original offer by the State The con
demnor may enter upon the property to 
make surveys and investigations but is 
liable for any damages 

Delaware —The general condemnation 
statute provides that the court shall appoint 
three disinterested, competent persons to 
serve as a board, a majority of whom may 
act for the whole board The constitution 
provides that the right to a jury trial shall 
remain inviolate or continue as heretofore 
and that compensation must be paid for the 
taking of property The law is not clear 
concerning the set-off of benefits. A lower 
court has allowed both general and special 
benefits to be set-off against the entire 
award. Interest must be paid from the date 
of possession or the award, whichever occurs 
first The condemnor is required to pay the 

costs and it is specifically provided that 
attorneys' fees shall not be paid 

In the event the proceeding has not pro
gressed to a hearing, the condemnor can 
abandon the action without a court order 
However, if the hearing phase of the pro
ceeding has been reached, but there has 
been no entry of an award, the proceeding 
can be abandoned, but only if the property 
owner will enter into a stipulation with the 
condemnor In any event, if possession is 
taken or title has vested in the condemnor, 
there can be no abandonment 

Florida.—The constitution and the gen
eral condemnation statute require a jury 
trial in all cases Compensation must be 
paid for the taking of property Benefits 
may be set-off against the damages to the 
remaining property, but the statute is not 
clear whether both general and special or 
only special benefits may be deducted The 
immediate possession statute provides that 
interest at the rate of 6 percent is to be paid 
from the date possession is taken of the 
property 

The condemnor pays the costs of the trial 
in the circuit court, however if the con
demnor appeals and the judgment is af
firmed, the condemnor does not pay the 
costs of the ap])eal The proceedings may 
be abandoned within 10 days after the final 
judgment and the failure to pay the award 
manifests an intent to abandon the pro
ceedings 

Georgia —The general condemnation 
statute provides that the parties shall each 
pick one person and the two so chosen shall 
pick a third person to serve as a board of 
assessors A majority of the board may act 
for the whole board. An optional method 
of condemnation adopted in 1957, dispenses 
with the board and substitutes a special 
master who must be an attorney with three 
years experience The special master is 
appointed by the superior court 

The constitution provides that the right 
to a jury trial shall remain inviolate or con
tinue as heretofore, while the general con
demnation statute provides that there shall 
be a jury trial The constitution requires 
that compensation must be paid whenever 
property is taken Special benefits may be 
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deducted from the damages to the land not 
taken The optional method of condemna
tion provides that interest, at the lawful 
rate, shall be paid from- the date of the 
order of the special master A county may 
abandon the proceedings any time after 
final judgment, on the payment of costs 

Hawaii—The Hawaii Organic Act con
tains a provision requiring a jury trial in 
criminal matters Property is to be valued 
at the time of the issuing or service of the 
summons, and improvements made subse
quent to the summons are not compensable 
The immediate possession statute provides 
that interest at the rate of 5 percent shall 
be paid from the date of the order of pos
session. The general condemnation statute 
provides, inter aim, that the condemnor may 
enter upon the property to make surveys 
and investigations, that property devoted 
to a public use may be condemned for a 
greater public use; and that the proceedings 
may be abandoned upon the payment of the 
defendant's costs and that special benefits 
may be deducted from the damages to the 
property not taken 

Idaho—The constitution provides that 
the right to a jury trial remains inviolate 
or continues as heretofore A jury trial is 
required by the general condemnation law. 
Property is valued as of the time of the 
issuance or service of the summons and 
improvements made after the summons are 
not compensable Compensation must be 
paid when property is taken. Special bene
fits may be deducted from the damages to 
the land not taken The condemnor is re
quired to pay the costs of the proceedings 
The State highway department is required 
to pass a resolution stating that the prop
erty sought to be condemned is necessary 
and this resolution becomes a prima facie 
presumption as to the necessity of the 
taking Both the highway code and the 
general condemnation statute provide that 
the condemnor may enter upon the property 
to make surveys, etc. The general con
demnation law provides that the condemnor 
shall pay for actual damages and for dam
ages due to his wantonness, maliciousness, 
negligence or carelessness. Property de

voted to a public use may be condemned 
for a greater public use. 

Illinois—The procedure to be followed 
by a municipal corporation provides that 
the court shall appoint three disinterested 
persons to serve as a board of viewers The 
constitution requires that a jury trial be 
held in all cases, except when the State is 
the condemnor and also a jury trial is re
quired when the appropriation is by a cor
poration other than a municipal corpora
tion. Both the general condemnation statute 
and the procedure set forth for municipali
ties provide for a jury trial. Compensation 
must be paid whenever property is taken or 
damaged Special benefits may be deducted 
from the damages to the land not taken 
The immediate possession statute provides 
that interest at the rate of 6 percent shall 
be paid from the date of possession The 
condemnor may enter upon the property to 
make preliminary investigations. Legisla
tion applicable to toll roads is broad enough 
probably to authorize the taking of property 
devoted to a public use The highway code 
permits the abandonment of the proceed
ings on the payment of costs and reasonable 
attorneys' fees, fixed by the court Munici
pal corporations may abandon the proceed
ings within 90 days after final judgment 

Indiana—The general condemnation law 
provides that the court shall appoint three 
persons to serve as a board of viewers. The 
jirocedure for laying out county roads pro
vides that the county governing body shall 
appoint three persons to serve as a board of 
viewers The constitution provides that the 
right to a jury trial shall remain inviolate 
or continue as heretofore, while both the 
general condemnation law and the proce
dure applicable to cities require a jury 
trial Property is to be valued as of the 
time of the issuance or service of the sum
mons Compensation must be paid when
ever property is taken Special benefits may 
be set-off against the damages to the land 
not taken The condemnor pays all costs up 
to the filing of the board of viewers' report 
and thereafter the taxing of costs is within 
the discretion of the court. The State high
way department is required to pass a reso
lution stating that the property is necessary 
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Both the general condemnation statute and 
the highway code provide for the entry upon 
the property to make surveys Pursuant to 
the general condemnation law the proceed
ings may be abandoned within one year 
after final judgment The failure to pay the 
award manifests an intent to abandon. 

Iowa.—The general condemnation statute 
requires the Chief Justice of the State Su
preme Court to appoint six persons to serve 
as a board of viewers These persons may 
be from any part of the State The proce
dure for laying out county roads provides 
that the property owner and the condemnor 
shall each pick a viewer and the two so 
chosen shall pick a third The viewers must 
be disinterested freeholders of the county 
wherein the property is situated The con
stitution requires that there be a jury trial 
in all cases. Compensation must be paid 
whenever property is taken. Benefits can
not be deducted from the award. The con
demnor pays the costs up to the filing of the 
viewers' report and also the costs in the 
trial court, unless the trial court's award is 
greater than the award of the viewers 
Attorneys' fees cannot be paid. The general 
condemnation law permits the abandonment 
of the case while it is in the District Court 
on the payment of costs, disbursements, and 
attorneys' fees 

Kansas.—The general condemnation law 
provides that the court shall appoint three 
disinterested freeholders and citizens of the 
county to serve as a board of viewers. In 
accordance with the procedure for laying 
out county roads, the governing body of the 
county appoints three disinterested free
holders of the county to act as a board of 
viewers Also, the procedure applicable to 
cities requires the court to appoint three 
freeholders of the city to serve as a board 
of viewers. 

The constitution provides that the right 
to a jury trial shall remain inviolate or con
tinue as heretofore Both the general con
demnation law and the procedure employed 
by cities specify that a jury trial shall be 
held. Compensation must be paid for prop
erty which is taken. Special benefits can be 
declucted from the value of the land taken 
plus the damages to the remainder. Interest 

at the rate of 6 percent is paid on the award 
The general condemnation statute requires 
the court or judge to pass upon the question 
of the necessity of the property. The con
demnor has 30 days from the filing of the 
viewers' report to either pay the award or 
appeal If he does neither, in effect, he has 
abandoned the proceedings and must pay 
costs The procedure applicable to munici
palities permits the abandonment of the 
proceedings within 10 days after filing the 
report of the viewers 

Kentucky—The procedure applicable to 
the State provides that the court shall ap
point three disinterested freeholders or 
citizens of the county wherein the property 
I S located, to serve as a board of viewers 
One procedure applicable to counties pro
vides that the governing body of the county 
shall appoint three persons, while another 
procedure states that the county court shall 
appoint three disinterested freeholders of 
the county to act as a board of viewers The 
procedure to be followed by cities states 
that the court shall appoint three free
holders to constitute a board of viewers. 
The constitution provides that there shall 
be a jury trial except when the State is the 
condemnor. The condemnation applicable 
to the State highway department, the gen
eral condemnation statute, and the proce
dure applicable to cities all require a jury 
trial The constitution requires that com
pensation be paid when property is taken, 
or taken and damaged when the condemnor 
I S a municipal or other corporation. 

It I S not clear whether benefits may be 
deducted and if permitted from what ele
ment of the award they may be set-off 
Interest is at the rate of 6 percent from the 
date of possession, if the award is increased 
on appeal. The property owner is awarded 
costs if the trial court's award is more than 
that of the viewers However, he pays the 
costs if the trial court's award is less than 
the viewers' award The State highway de
partment I S required to pass a resolution 
stating that the property is necessary, the 
resolution becomes a conclusive presump
tion in support of the necessity of the prop
erty. The county is also required to pass a 
resolution, but its resolution is only a prima 
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facie presumption Legislation pertaining to 
toll roads is probably broad enough to per
mit the taking of property devoted to a pub
lic use The general condemnation statute 
permits the abandonment of the proceedings 
within 60 days after final judgment on the 
payment of costs Failure to pay the award 
manifests an intent to abandon. 

Louisiana —The iirocedure for laying out 
parish roads provides that the parish gov
erning body shall appoint six disinterested, 
freeholders of the parish to serve as a board 
of viewers The constitutional provision 
pertaining to a right to a jury trial applies 
only to criminal matters, while the general 
condemnation statute provides that the trial 
shall be by a court without a jury Com
pensation must be paid for the taking or 
damaging of property Special benefits may 
be deducted from the damages to the prop
erty not taken Interest at the rate of 5 per
cent I S awarded from the date of the vesting 
of the title If the preliminary offer is equal 
to or more than the award the property 
owner is required to pay the costs. The con
demnor has the right of entry for surveys 

Maine—The constitution provides that 
the right to a jury trial shall remain invio
late or continue as heretofore, while the con
demnation procedure applicable to the State 
highway department requires a jury trial 
Compensation must be paid when property 
I S taken The law pertaining to benefits is 
not clear concerning whether benefits may 
be deducted 

The property owner must pay costs if 
either party appeals from the award of the 
joint board and the trial court's award is 
less than that of the joint board Other
wise, the prevailing party recovers costs to 
be taxed by the court 

Maryland.—A board of property review 
in each county and Baltimore City consists 
of three persons, a lawyer, an engineer and 
a third person who is neither a lawyer nor 
an engineer These people are appointed by 
the circuit court judge and the supreme 
bench in Baltimore City The procedure for 
laying out county roads provides that the 
county governing body shall appoint three 
disinterested, freeholders of the county to 

serve as a board of viewers The constitu
tion provides that there shall be a jury trial 
except when the condemnor is the State 
Both the general condemnation law and the 
procedure applicable to the State highway 
department provide for a jury trial Com
pensation must be paid when property is 
taken It is not clear whether benefits may 
be deducted The condemnor pays costs up 
to a point and thereafter the awarding of 
costs is contingent upon many factors If 
the court of appeals finds that the con
demnor is not entitled to take the property, 
the landowner is awarded costs and attor
neys' fees to be fixed by the court The con
demnor may enter upon the property to 
make investigations Legislation pertaining 
to toll facilities is broad enough to include 
the taking of property devoted to a public 
use 

Massachusetts —The constitution pro
vides that the right to a jury trial shall 
remain inviolate or continue as heretofore. 
A jury trial is required by the general con
demnation law Compensation must be paid 
for the taking of property Special benefits 
may be set-off against the value of the land 
taken plus the damages to the remainder 
Interest at the rate of 4 percent is awarded 
If the property owner appeals and the trial 
court's award is more than the original offer, 
he I S awarded costs, but if the award is less 
than the offer the property owner pays the 
costs The general condemnation law per
mits the abandonment of the proceeding 
The alternate method of condemnation per
mits the abandonment of the proceedings 
any time before final judgment, on the pay
ment of damages attributable to the pro
ceedings 

Michigan—Pursuant to the procedure 
applicable to the State highway department 
the court appoints three disinterested per
sons, who cannot be residents of the town
ship wherein the property is located, to act 
as commissioners. A majority of the com
missioners may act for all the commis
sioners and their report is admissible in 
court and is prima facie proof of the value 
of the property being taken The procedure 
followed by counties provides that the 
county court shall appoint three disinter-
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ested persons of the county to make the 
preliminary determination of damages. The 
procedure applicable to cities specifies that 
the court shall appoint 12 freeholders to 
constitute a board The constitution pro
vides that there shall be a jury trial except 
when the State is the condemnor The pro
cedures applicable to counties and cities 
provide for a jury trial 

The constitution requires that compensa
tion be paid when property is taken The 
law pertaining to the set-off of benefits is 
not clear. The condemnor pays the costs of 
the proceedings and the landowner is en
titled to $25 00 toward his attorney's fees 
The court or judge is required to pass upon 
the question of the necessity of the property 
sought to be condemned. The procedures 
applicable to the State and counties permit 
the abandonment of the proceedings, after 
the court has appointed commissioners, only 
on the payments of the landowner's ex
penses, disbursements, and reasonable at
torneys' fees The procedure applicable to 
municipalities prevents abandonment after 
the jury has rendered its verdict 

Minnesota —The procedure applicable to 
the State highway department provides that 
the court shall appoint three disinterested 
freeholders or citizens of the county wherein 
the property is located to act as a board of 
viewers A majority of the board may act 
and the viewers may testify in court with 
respect to their award. The board has the 
power of subpoena With respect to coun
ties, two methods are provided for Either 
the county follows the general condemna
tion law, or as an alternative the county 
board first determines compensation The 
procedure to be followed by municipalities 
states that the court shall appoint three 
electors of the city to act as a board of 
viewers. The constitution provides that the 
right to a jury trial shall remain inviolate or 
continue as heretofore The procedures ap
plicable to the State, counties, and munici
palities all provide for a jury trial. Although 
the general condemnation law does not pro
vide for it other statutes permit a quotient 
verdict 

The constitution requires that compensa
tion be paid if property is taken or dam

aged Special benefits may be deducted from 
the damages to the property not taken 
Interest is allowed from the date of the re
port of the viewers. Costs are taxed for the 
prevailing party A recent law provides for 
the payment of $50 00 to not more than two 
appraisers, within the discretion of the 
court, and also, within the discretion of the 
court, moving expenses If the condemnor 
abandons the proceedings, the landowner is 
allowed reasonable attorneys' fees A su
preme court case holds that the condemnor 
determines the need for the property The 
condemnor has the right to enter upon the 
property to make investigations The pro
cedure followed by municipalities permits 
the abandonment of the proceedings withm 
20 days after final judgment. 

Mississippi—The general condemnation 
law provides for the creation of a special 
board consisting of a justice of the peace 
and a jury of 12 chosen like an ordinary 
common law jury. The constitution pro
vides that the right to a jury trial shall 
remain inviolate or continue as heretofore 
The general condemnation statute requires 
that a jury trial be held. The constitution 
requires that compensation be paid when 
property is taken or damaged. The law per
taining to the deduction of benefits is not 
clear The condemnor pays the costs up to 
the filing of the report of the special court 
and if the landowner appeals and the award 
of the circuit court is not greater than that 
of the special court, the landowner pays the 
costs. The condemnor has the right of entry 
to conduct investigations 

Missouri —The general condemnation 
statute provides that the court shall ap
point three disinterested freeholders or citi
zens of the county to serve as viewers A 
majority of the board may act for the whole 
board The procedure followed in the lay
ing out of county roads provides that the 
court shall appoint three persons as a board 
of viewers Another procedure applicable to 
counties makes use of an ad hoc body to 
make the preliminary determination of 
damages A third method applicable to 
counties in general and also St Louis 
County, specifies that the county court shall 
appoint three disinterested freeholders of 
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the county to act as a board of viewers. 
The procedure applicable to municipalities 
requires the court to appoint a board of 
viewers consisting of three freeholders of 
the city. The constitution requires that a 
jury trial be held in all cases The general 
condemnation procedure, several of the 
methods used by counties, and the proce
dure followed by cities provide for a jury 
trial. One of the procedures used by coun
ties employs a board of six disinterested 
persons, five of whom must sign the report 
The constitution requires that compensation 
be paid when property is taken or damaged. 
Special benefits may be deducted from value 
of the land taken plus damages to the re
mainder. The condemnor is required to pay 
costs up to the filing of the viewers' report 
and thereafter the awarding of costs is in 
the discretion of the court. Property de
voted to a public use can be taken if the 
new public use will not interfere with the 
existing public use The general condemna
tion law permits the abandonment of the 
proceedings A failure to pay the award is 
treated as an abandonment of the proceed
ings. The procedures applicable to St. Louis 
County and municipalities provide that 
failure to take action on the viewers' report 
is an abandonment of the action. 

Montana —The general condemnation 
statute requires the court to appoint three 
freeholders or citizens of the county, who 
possess the same qualifications as common 
law jurors, to act as a board of viewers The 
constitution provides that the right to a jury 
trial shall remain inviolate or continue as 
heretofore. The general condemnation law 
provides, inter aha, that there shall be jury 
trial; that the property shall be valued as 
of the date of the issuance or service of the 
summons; that improvements made subse
quent to the summons are not compensable, 
and that special benefits may be deducted 
from the damages to the property not taken. 
The constitution requires that compensa
tion be paid for property which is taken or 
damaged. 

The immediate possession statute pro
vides that interest shall be paid from the 
date possession is taken The awarding of 
costs is within the discretion of the court 

The general condemnation law provides, 
inter aha, that the petitioner allege in his 
petitions that the property is necessary; 
that the condemnor may enter upon the 
property, but is liable for actual damages 
and damages due to wantonness, negligence, 
maliciousness or carelessness, and that 
property devoted to a public use may be 
taken for a greater public use. 

Nebraska.—The general condemnation 
law provides that the court shall appoint 
three disinterested freeholders or citizens of 
the county to serve as a board of viewers 
The constitution provides that the right to 
a jury trial shall remain inviolate or con
tinue as heretofore. Although not specifi
cally provided, the general condemnation 
statute probably provides for a jury trial. 
The constitution requires that compensa
tion be paid for the taking or damaging of 
property. Special benefits may be deducted 
from the damages to the property not taken. 
Interest is awarded from the date of the 
deposit of the award if there is an appeal 
and more is awarded on the appeal than 
before. The condemnor pays the costs up 
to the filing of the viewers' report I f there 
I S an appeal and the party appealing does 
not receive a more favorable award than 
before, he pays the costs of the appeal. Both 
the State highway code and the general 
condemnation statute permit the entry upon 
the property to make surveys. The general 
condemnation law provides that the con
demnor shall pay for actual damages or for 
damages due to his negligence, wantonness, 
maliciousness or carelessness. 

Nevada.—The procedure applicable to 
the laying out of county roads provides that 
the condemnor and property owner each 
appoint two disinterested persons and the 
four shall appoint a fifth. The constitution 
provides that the right to a jury trial shall 
remain inviolate or continue as heretofore. 

The general condemnation statute pro
vides, inter alia, that there shall be a jury 
trial, that the property shall be valued as 
of the date of the issuance or service of the 
summons; that improvements made subse
quent to the summons are not compensable; 
that the taxing of costs is within the discre
tion of the court; that the condemnor must 
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allege in his petition that property is neces
sary; that the condemnor may enter upon 
the property but is hable for actual dam
ages or for damages due to his negligence, 
wantonness, maliciousness or carelessness; 
that property devoted to a public use may 
be taken for a greater public use, and that 
the proceedings may be abandoned within 
30 days after the final judgment on the pay
ment of costs, disbursements and attorneys' 
fees 

The constitution requires that compensa
tion be made for property which is taken 
Benefits may be deducted from the damages 
to the property not taken, but it is not clear 
whether general or special benefits or both 
may be set-off. 

New Hampshire—The Governor is re
quired to appoint a board of viewers. The 
constitution provides that the right to a 
jury trial shall remain inviolate or continue 
as heretofore The procedure applicable to 
the highway department provides for a jury 
trial The constitution requires that com
pensation be paid when property is taken 
The law pertaining to benefits is not clear as 
to whether benefits may be set-off and the 
type of benefits which may be deducted 
The prevailing party is awarded costs and 
the condemnor may enter upon the property 
to make surveys 

New Jersey —The general condemnation 
law provides that the court shall appoint 
three disinterested freeholders or citizens of 
the county to act as viewers A majority of 
the viewers may act for all the viewers The 
procedure applicable to counties provides 
that the county governing body shall ap
point three disinterested freeholders to act 
as a board of viewers. The constitution pro
vides that the right to a jury trial shall 
remain inviolate or continue as heretofore. 
A jury trial is provided by the general con
demnation statute. Property is to be valued 
as of the date of the filing of the petition 
to condemn 

The constitution provides that compensa
tion shall be paid for property which is 
taken The law, as it relates to benefits, is 
not clear The condemnor pays the costs 
The procedure applicable to municipality 
provides for the right of entry Legislation 

pertaining to the Port of New York Au
thority, Delaware River Joint Commission 
and Delaware River Joint Toll Bridge Com
mission are broad enough to probably in
clude land devoted to a public use. The 
general condemnation law permits the aban
donment of the proceedings within 20 days 
after final judgment on the payment of 
costs, disbursements and attorneys' fees, as 
fixed by the court. 

New Mexico.—The general condemnation 
law provides that the court shall appoint 
three disinterested freeholders or citizens of 
the county to act as a board of viewers. The 
procedure for laying out county roads au
thorizes the county governing body to ap
point three disinterested freeholders of the 
county to serve as a board of viewers. The 
constitution provides that the right to a jury 
trial shall remain inviolate or continue as 
heretofore 

The general condemnation statute pro
vides, inter aha, that there shall be a jury 
trial; that property is to be valued as of the 
date of the issuance or service of the sum
mons ; that improvements made subsequent 
to the summons are not compensable, that 
special and general benefits may be set-off 
from the value of the land taken plus dam
ages to the remainder; that interest, at the 
lawful rate, shall be paid from the date of 
possession, that the condemnor shall pay 
the costs up to the filing of the viewers' 
report and if a party taken an appeal to the 
trial court and does not receive a more fa
vorable award than the viewers' award, he 
shall pay the costs of the trial; and that the 
condemnor may enter upon the property to 
make surveys; but that he shall be liable 
for actual damages or for damages caused 
by his negligence, wantonness, malicious
ness or carelessness. The constitution re
quires that compensation be paid for the 
taking or damaging of property. 

New York —The county court is required 
to appoint three disinterested citizens of the 
county to serve as a board of viewers. The 
procedure for cities provides that the court 
shall appoint three freeholders of the city to 
act as a board of viewers. The constitution 
provides that there shall be a jury trial 
except when the State is the condemnor 
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The special procedure followed by the State 
highway department employs a referee, 
while the general condemnation law, the 
town and village procedures, and the pro
cedures set forth in the unconsolidated laws 
all use a board of three competent, disinter
ested persons, a majority of whom may act 
for the whole board 

The constitution requires that compensa
tion be paid when property is taken Spe
cial and general benefits may be deducted 
from the damages to the land not taken 
I f the award is greater than the preliminary 
offer the landowner is awarded costs The 
highway code and town law permit the 
entry upon the property to make investiga
tions Legislation applicable to the Port of 
New York Authority is probably broad 
enough to permit the taking of property 
already devoted to a public use The gen
eral condemnation statute permits the aban
donment of the proceedings within 30 days 
after final judgment on the payment of 
costs, disbursements and attorneys' fees 

North Carolina —The general condemna
tion law provides that the court shall ap
point three freeholders or citizens of the 
county, a majority of whom may act as a 
board of viewers The board has the power 
of subpoena. The procedure applicable to 
cities authorizes the court to appoint three 
freeholders of the city to serve as a board 
of viewers The constitution provides that 
the right to a jury trial shall remain invio
late or continue as heretofore. The general 
condemnation law and the city procedure 
provide that there shall be a jury trial 
Property is to be valued as of the date of 
taking or seizure in the event that the peti
tion IS not filed prior to that date Although 
there is no "condemnation provision" in the 
constitution the section providing that prop
erty cannot be taken except by the due law 
of the land has been interpreted as requiring 
the payment of compensation Special and 
general benefits may be deducted from the 
value of the property taken plus damages 
to the remainder The condemnor pays the 
costs and attorneys' fees, as fixed by the 
court, are paid when the court appoints an 
attorney to represent unknown parties. The 

general condemnation law permits the right 
of entry. 

North Dakota—A recent supreme court 
case has interpreted Art. 1, §14 of the con
stitution as overruling all inconsistent pro
visions. Therefore it appears as if viewers 
are not used in any proceedings The con
stitution requires a jury trial on all cases 
and the general condemnation law includes 
a provision requiring a jury trial Com-
Iiensation must be paid whenever property 
is taken or damaged Special benefits may 
he deducted from the damages to the land 
not taken. Costs, which include attorneys' 
fees, are awarded within the discretion of 
the court. I f a public corporation abandons 
the proceedings it must pay costs, damages, 
and attorneys' fees. A recent constitutional 
amendment removed the requirement that 
the question of necessity be determined by 
the court The State highway code, the 
county code and the general condemnation 
law provide for the right of entry How
ever, the condemnor is required to pay for 
actual damages or damages caused by his 
negligence, wantonness, maliciousness or 
carelessness Land devoted to a public use 
can be taken for a more necessary public 
use Pursuant to Art 1, §14 of the constitu
tion property is valued as of the time pos
session IS taken 

Ohio—The constitution requires a jury 
trial and the condemnation procedure appli
cable to the State, counties and municipali
ties, provide for a trial by jury. A verdict 
may be returned by 9 of 12 jurors and fewer 
if the parties so agree Compensation must 
be paid for property which is taken Special 
benefits may be set-off from the damages to 
the land not taken. The State highway de
partment and the county are required to 
pass a resolution stating that the property is 
necessary The condemnor is afforded the 
right of entry but is responsible for any 
damages Legislation pertaining to toll fa
cilities IS broad enough to probably permit 
the taking of jjroperty devoted to a public 
use The highway code and the statutes per
taining to appeals from county road cases 
permit the abandonment of the proceedings 
within 30 days after final judgment on the 
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payment of costs, disbursements and attor
neys' fees Costs are awarded to the pre
vailing party. 

Oklahoma.—The procedure applicable to 
the State highway department authorizes 
the court to appoint, from the regular jury 
list, three disinterested freeholders or citi
zens of the county to act as a board of 
viewers The procedure followed by a city 
requires the court to appoint three free
holders to serve as a board of viewers The 
constitution requires a jury trial to be held 
in all cases Both condemnation procedures 
provide for a jury trial Compensation 
must be paid for the taking of damaging of 
property Benefits are prohibited from 
being deducted The condemnor pays the 
costs up to the filing of the viewers' report 
I f a party appeals and the trial court de
cision IS not more favorable to him than 
the commissioners' report, he must pay the 
costs of the trial The highway code au
thorizes the condemnor to enter upon the 
property but he is liable for actual damages 
or for damages due to his negligence; wan
tonness, maliciousness or carelessness Leg
islation pertaining to the Oklahoma Turn
pike is probably broad enough to permit 
the taking of land already devoted to a 
public use 

Oregon-—The procedure for the laying 
out of county roads provides that the county 
governing body shall appoint three disinter
ested freeholders of the county to act as a 
board of viewers. The city council is di
rected to appoint three competent, disinter
ested persons to serve as a board of viewers 
The constitution provides that the right to 
a jury trial shall remain inviolate or con
tinue as heretofore A jury trial is provided 
by the condemnation procedures applicable 
to the State, county and city The constitu
tion requires that compensation be paid for 
property which is taken Special benefits 
may be deducted from the damages to the 
land not taken. I f the award is greater than 
the original offer the landowner receives 
costs. 

The State highway department and 
county are both required to pass a resolu
tion stating that the property is needed. 

The State's resolution creates a conclusive 
presumption in favor of the necessity of the 
property The general condemnation statute 
and the highway code permit the entry upon 
the property to make surveys Property 
devoted to a public use may be taken if the 
new public use does not interfere with the 
existing use The highway code permits the 
abandonment of the proceedings within 30 
days after final judgment, on the payment 
of costs, disbursements and attorneys' fees, 
as fixed by the court 

Pennsylvania —The procedure applicable 
to the State provides for the appointment 
of viewers by the court The procedure ap
plicable to public roads in general provides 
for the appointment of discreet and reputa
ble citizens, qualified to vote for members 
of the Legislature, as viewers The proce
dure to be followed by counties empowers 
the court to appoint viewers The method 
followed, by cities specifies that the court is 
to appoint three freeholders to act as a 
board of viewers 

The constitution requires that a jury trial 
be held in all cases, except when the State 
IS the condemnor The statutes applicable 
to the State, county, and cities require a 
jury trial The constitution requires the 
payment of compensation when property is 
taken, or taken or damaged when the con
demnor IS a municipal or other corporation 
Special benefits may be deducted from the 
value of the land taken and the damages to 
the remainder Both the State highway code 
and the county code permit the condemnor 
to enter upon the property, but he is liable 
for actual damages The county code per
mits the abandonment of the proceedings, 
while the municipal code permits the aban
donment within 30 days after the filing of 
the viewers' report. Both procedures re
quire the payment of actual damages suf
fered by the landowner due to the pro
ceedings 

Rhode Island —The constitution provides 
that the right to a jury trial shall remain 
inviolate or continue as heretofore A jury 
trial is required by the condemnation pro
cedure followed by the State highway de
partment The constitution requires that 
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compensation be paid wlicn property is 
taken The law is not clear concerning the 
set-off of benefits Before the property may 
be condemned the iughway department 
must pass a resolution stating that the prop
erty is necessary Legislation dealing with 
the Rhode Island Turnpike and Bridge 
Authority is sufficiently broad to permit the 
taking of property devoted to a public use 

So2ith Carolina —The Governor appoints 
a list of responsible citizens and the State 
highway department appoints three or more 
])crsons from the list to sit on a condemna
tion board Members of the State highway 
commission arc eligible to be appointed to 
the list The procedure followed by cities 
])rovides that the condemnor and property 
owner appoint two freeholders each and the 
four appoint a fifth to constitute a board of 
viewers The constitution requires a jury 
trial whenever the appropriation is for a 
corporation other than municipal corpora
tion The procedures followed by the State, 
county and city make provisions for a jury 
trial 

The constitution requires the payment of 
compensation whenever property is taken 
Special and general benefits may be de
ducted from the value of the land taken and 
the damages to the remainder I f the land
owner appeals and he does not receive at 
least 20 percent more than awarded him, he 
pays the costs The highway code permits 
the condemnor to enter upon the property 
to make surveys 

South Dakota —The constitution requires 
a jury trial in all cases, and the general and 
special condemnation statute provide for a 
jury trial Compensation is required to be 
paid whenever property is taken or dam
aged The law is not clear concerning the 
set-off of benefits I f the award is greater 
than the offer the property owner receives 
costs The State highway department is re
quired to pass a resolution stating that the 
property is necessary and this resolution 
becomes a conclusive presumption support
ing the necessity of the taking. 

Tennessee—The sheriff of the county in 
which tlie property is located is required to 
appoint five persons, who shall possess the 

same qualifications as a juror, to be a board 
of viewers A majority of the five may act 
for the entire board The procedure for the 
laying out of county roads directs the road 
district commissioner to appoint two dis
interested freeholders to view the property 
with him The constitution provides that 
the right to a trial by a jury shall remain 
inviolate or continue as heretofore and that 
compensation must be paid for property 
which is taken The general condemnation 
law provides for a jury trial 

Special benefits may be deducted from 
the damages to the land not taken Interest 
IS to be awarded from the date of posses
sion I f the property owner requests a trial 
and the award is less than that made by the 
viewers, he is required to pay the costs 
However, i f the award is greater costs are 
awarded as in chancery case The general 
condemnation law permits the entry for 
investigation, but the condemnor is liable 
for actual damages or those caused by negli
gence, wantonness, maliciousness or care
lessness 

Texas—The general condemnation law 
provides that the court shall appoint three 
disinterested freeholders or citizens of the 
county to act as a board of viewers The 
board can subpoena The procedure for 
laying out county roads provides that the 
county governing body appoints five disin
terested freeholders to act as a board of 
viewers The procedure followed by cities 
requires the court to appoint three free
holders and qualified voters as a board of 
viewers 

The constitution provides that the right 
to a jury trial shall remain inviolate or con
tinue as heretofore The general condemna
tion law and the procedure followed by 
cities provide for a jury trial Compensa
tion must be paid for the taking or dam
aging of property Special benefits may be 
deducted from the damages to the land not 
taken I f the original offer is less than the 
award of the viewers the property owner is 
entitled to costs, if more, he is required to 
pay costs I f the property owner appeals 
and receives more from the trial court lie 
receives costs; but if the award is less than 
that of the viewers, he must pay costs Gulf 
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Coast counties of more than 50,000 popula
tion permit the right of entry 

Utah —The constitution provides that the 
right to a jury trial shall remain inviolate 
in capital cases and is waived, unless de
manded in civil cases The general condem
nation statute provides for a jury trial 
Property is to be valued as of the date of 
the issuance or service of the summons and 
improvements made subsequent to the sum
mons are not compensable Compensation 
must be paid for property which is taken 
or damaged. Special benefits are to be set
off from the damages to the property not 
taken. The immediate possession statute 
provides that interest shall be paid from the 
date possession is taken. The court or judge 
is required to pass upon the question of 
necessity. The general condemnation law 
provides, inter alia, that the condemnor may 
enter upon the property to make prelimi
nary surveys, but is liable for actual dam
ages or for damages due to his wantonness, 
negligence, maliciousness or carelessness, 
and that property devoted to a public use 
may be taken for a higher public use 

Vermont.—The procedure applicable to 
cities provides that the court shall appoint 
three freeholders to serve as a board of 
viewers The constitution provides that the 
right to a jury trial shall remain inviolate 
or continue as heretofore, while the special 
condemnation procedure applicable to the 
State highway department and the proce
dure followed by cities provide for a jury 
trial Compensation must be paid for prop
erty which is taken. Special benefits may 
be deducted from the damages to the prop
erty not taken. I f the property owner ap
peals the viewers' award to the trial court 
and its award is greater than that of the 
viewers', the court may award costs to 
either party, as is just The State highway 
department has the right of entry. 

Virginia—The procedure for laying out 
county roads provides that the county gov
erning body shall appoint five disinterested 
freeholders of the county to serve as a board 
of viewers The constitution provides that 
the right to a jury trial shall remain invio
late or continue as heretofore A jury trial 

IS dispensed with by the general condemna
tion law and in its place a board of five 
competent, disinterested persons, a majority 
of whom may act, is substituted These 
persons are permitted to testify in court 
Compensation must be paid for property 
which is taken or damaged Both general 
and special benefits may be deducted from 
the damages to the property not taken 
Interest, at the rate of 5 percent, must be 
paid from the date of the deposit of the 
award in court The condemnor pays the 
costs of the proceedings. The general con
demnation law requires the court or judge 
to pass upon the question of necessity The 
condemnor may enter upon the property but 
he IS liable for actual damages or damages 
due to his negligence, wantonness, mali
ciousness, or carelessness. 

Washington—The constitution provides 
that there shall be a jury trial when the 
appropriation is by a corporation other than 
a municipal corporation The condemnation 
procedures applicable to the State, counties 
and cities provide for a jury trial Com
pensation must be paid for property which 
IS taken or damaged Special benefits may 
be deducted from the value of the land 
taken plus the damages to the remainder. 
Interest at the rate of 6 percent is paid The 
condemnor pays court costs. The State 
highway department when it acquires prop
erty for toll facilities is required to enact 
a resolution stating that the property is 
necessary, and this resolution becomes a 
conclusive presumption in favor of said de
termination The State highway depart
ment has the right of entry. Legislation 
pertaining to the Washington State Toll 
Bridge Authority is probably broad enough 
to permit the condemnation of land already 
devoted to a public use. 

West Virginia—The general condemna
tion law provides that the court shall ap
point five disinterested freeholders or citi
zens of the county to act as a board of 
viewers A majority of the board may act 
for the whole board and the board has the 
power to subpoena The constitution re
quires that there be a jury trial in all cases 
and provision is made for a jury in the gen-
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eral condemnation statute. Compensation 
must be paid for property which is taken or 
damaged General and special benefits may 
be deducted from the damages to the prop
erty not taken 

Interest at the rate of 6 percent must be 
paid from the date possession is taken in 
accordance with the immediate possession 
statute and generally from the date of the 
viewers' report I f the viewers' award is 
less than the condemnor's offer the property 
owner pays the costs In the event a trial is 
held and the court awards less than the 
amount of the viewers' award the property 
owner pays court costs Property devoted 
to a public use may be taken if the pro
posed use does not interfere with the exist
ing use 

Wisconsin —The general condemnation 
law provides that the court shall appoint 
three disinterested freeholders or citizens of 
the county to act as a board of viewers. The 
procedure followed by municipalities pro
vides that the court shall appoint three free
holders to serve as a board of viewers The 
constitution states that the right to a jury 
trial shall remain inviolate or continue as 
heretofore. The general condemnation law 
provides for a jury trial while the procedure 
used to lay out roads makes use of a board 
of five competent, disinterested persons, a 
majority of whom may act Compensation 
must be paid for property which is taken 

General and specific benefits may be de
ducted from the value of the property taken 
plus damages to the remainder Costs are 
awarded to the prevailing party The con
stitution and the general condemnation 
statute require that when the condemnor is 
a municipality the jury shall pass upon the 
question of necessity. The State highway 
department and the county road commis
sioner are required to pass resolutions stat
ing that the property is necessary Both the 
State and county are empowered to enter 
upon the property to make surveys The 
general condemnation statute permits the 
abandonment of the proceedings within 60 
days after final judgment, but the court, in 
its discretion, may impose conditions on the 
condemnor's exercise of the privilege 

Wyoming —The general condemnation 
statute provides that the court shall ap
point three disinterested freeholders or citi
zens of the county to act as a board of 
viewers A majority of the board may act 
for the whole board The procedure for 
laying out county roads provides that the 
governing body of the county shall appoint 
three suitable and disinterested electors of 
the county to serve as a board of viewers 
The constitution provides that the right to 
a jury trial shall remain inviolate or con
tinue as heretofore and the general condem
nation law provides for a jury trial Com
pensation must be paid for property which 
IS taken or damaged Real benefits may be 
deducted from the damages to the land not 
taken The general condemnation law pro
vides, inter alia, that costs may be awarded 
in the discretion of the court, that the court 
or judge shall pass upon the question of 
necessity, and that the condemnor may 
enter upon the property to make surveys 

District of Columbia —A board of five 
persons is chosen from the list of jurors and 
a majority of the board may act for the 
whole board The immediate possession 
statute requires that interest at the rate of 
6 percent be paid from the date of posses
sion The highway department possesses 
the power to enter upon the property to 
make surveys. The general condemnation 
law vests in the court's discretion the power 
to permit the abandonment of the proceed
ings upon the payment of costs, disburse
ments, and attorneys' fees, as fixed by the 
court The general condemnation statute 
provides that the jury shall consider bene
fits, if any, to the land not taken in arriving 
at their award. 

Puerto Rico—The immediate possession 
statute requires the payment of interest at 
the rate of 6 percent from the date of pos
session. The condemnor is required to pass 
a resolution stating that the property is 
necessary. The general condemnation law 
provides that the proceedings may be aban
doned, on the payment of any damages 
attributable to the proceedings Special 
benefits may be deducted from the damages 
to the property not taken. 
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n P H E NATIONAL ACADEMY OF SCIENCES—^NATIONAL RESEAECH COUNCIL is a 
••• private, nonprofit organization of scientists, dedicated to the furtherance of 
science and to its use for the general welfare. The ACADEMY itself was estab
lished in 1863 under a congressional charter signed by President Lincoln. Em
powered to provide for all activities appropriate to academies of science, i t was 
also required by its charter to act as an adviser to the federal government in 
scientific matters. This provision accounts for the close ties that have always 
existed between the ACADEMY and the government, although the ACADEMY is not 
a governmental agency. 

The NATIONAL RESEAECH COUNCIL was established by the ACADEMY in 1916, 
at the request of President Wilson, to enable scientists generally to associate their 
efforts with those of the limited membership of the ACADEMY in service to the 
nation, to society, and to science at home and abroad. Members of the NATIONAL 
RESEAECH COUNCIL receive their appointments from the president of the ACADEMY. 
They include representatives nominated by the major scientific and technical 
societies, representatives of the federal government, and a number of members 
at large. In addition, several thousand scientists and engineers take part in the 
activities of the RESEAECH COUNCIL through membership on its various boards 
and committees. 

Receiving funds from both public and private sources, by contribution, 
grant, or contract, the ACADEMY and its RESEAECH COUNCIL thus work to stimu
late research and its applications, to survey the broad possibilities of science, to 
promote effective utilization of the scientific and technical resources of the 
country, to serve the government, and to further the general interests of science. 

The HIGHWAY RESEARCH BOAED was organized November 11 , 1920, as an 
agency of the Division of Engineering and Industrial Research, one of the eight 
functional divisions of the NATIONAL RESEARCH COUNCIL. The Board is a co
operative organization of the highway technologists of America operating under 
the auspices of the ACADEMY-COUNCIL and with the support of the several high
way departments, the Bureau of Public Roads, and many other organizations 
interested in the development of highway transportation. The purposes of the 
BOAED are to encourage research and to provide a national clearinghouse and 
correlation service for research activities and information on highway adminis
tration and technology. 
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