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Developing Ridesharing Law: 

A First Step to Privatizing Transportation 
FRANK W. DAVIS, JR., DAVID A. BURKHALTER II, AND STEVE A. LeMAY 

During the last five years, interest in ridesharing, especially vanpooling, has 
been rapidly growing. Before an organization decides to become involved in a 
ridesharing program, they usually ask their legal staff for an opinion on the 
liability, tax, insurance, wage and hour standards, and other consequences. It 
Is then that they realize that ridesharing is a legal nonentity, so the law that 
applies to the pool is the law that developed for other purposes. The crucial 
legal test is whose name is on the vehicle title. This article examines a hypo
thetical vanpool with 12 passengers that is ready to start operation. The vehi
cle has been selected, the routes and fares have been determined, passengers 
and driver identified, and vanpool rules established. The only thing necessary 
is to decide whose name should be placed on the title of the new van. The van
pool group approaches the employer, the local transit authority, and two lease 
firms, considers incorporation, and asks the driver to accept title to the vehicle. 
In each case a totally different body of law applies, which ranges from lease 
law to common carrier law to labor law. Five legislative areas are suggested 
that need to be addressed before a body of ridesharing law is established. The 
development of ridesharing law would not only benefit ridesharing but would 
also be the beginning of privatizing public transportation for human service 
agencies. 

The energy shortage and reduced public funding have 
focused public attention on one of the easiest and 
most effective conservation methods available-
r ideshar ing. Unfortunately, our nation's legal sys
tem does not have a body of law to allow such 
cooperative endeavors: thus, ridesharing efforts 
encounter many institutional obstacles that will 
eventually have to be addressed if ridesharing is to 
reach its full potential. 

This paper was prepared to assist the reader in 
conceptualizing these institutional barriers so that 
ridesharinq programs can be structured to avoid them 
and to help policymakers understand the necessary 
changes. 

Ridesharing commonly appears in three forms: 
carp0oling, vanpooling, and buspooling. Vanpooling 
is simply carpooling by using a 12- or 15-passenqer 
van instead of a 6-passenqer car. A buspool is 
identical except that a bus is used. Carpools (and 
vanpoolsl can be either shared driving (each pas
senger takes a turn dr ivingl or shared expense (one 
vehicle is used each day and all riders share the 
cost of operating the vehicle). 

Rideshar inq not only reduces energy use but also 
reduces public deficits in several ways: 

1. Usually, the rideshar ing vehicle is garaged 
at the employment site once the employees arrive at 
work and is usually garaged at the driver •s resi
dence after the employees return home; 

2. Usually, a small vehicle, such as a station 
wagon or van, reduces the time necessary to gather a 
full load; therefore, the travel time approximates 
that of single-occupant automobiles; also, smaller 
vehicles usually use less fuel: and 

3. Usually, the vehicles used are relatively 
inexpensive and are therefore easier for individ
uals, government, and employers to purchase: the 
vehicles will usually be driven from 10 000 to 
2 0 000 miles/year: therefore, a vehicle with a de
siqn life of l million miles or more (as in the case 
of a transit busl is not required: standard 
production-line vehicles can be used and larqe 
public investments are not needed. 

Since carpooling and vanpooling are basically 
informal arrangements among neighbors, friends, and 

fellow employees, the service can readily adapt to 
the changing needs of the conunuters. Because of 
this, it is generally much better to allow the 
driver to take the responsibility for routing and 
scheduling. 

Since the drivers of the ridesharing vehicles are 
usually fellow employees who would be spending this 
time driving to and from work anyway, there is vir
tually no labor cost. Reduced conunuting cost and 
potentially supplemented income usually motivate the 
drivers of ridesharinq vehicles. 

OPTIONS FOR PROVIDING RIDESHARING VEHICLES 

As ridesharing arrangements become more formalized, 
there is often an opportunity to use vans in which 
12-15 people can ride. Although many individuals 
have automobiles, less than l percent of the popula
tion have vans, especially those seating 12-15 pas
sengers. Therefore, if a group of 10-15 people find 
that they live in the same neighborhood, work for 
the same or neighboring employers, have the same 
work schedule, and desire to ride together, a very 
important question becomes, "How do we obtain a ve
hicle so we can start vanpooling?" 

There are generally five ways of obtaining van
pool vehicles: 

1. The employer can provide the vehicle; 
2. The government, usually through an agency 

such as a regional transportation authority, can 
provide the vehicle; 

3. An independent company can provide the ve-
hicle; 

4. 
hicle: 

5, 

An individual employee can provide the ve
or 
The individual can form a corporation to own 

the vehicle. 

Consider, for example, the hypothetical case of 
12 conunuters living in a suburb 20 miles from their 
worksite: being concerned about foel costs, energy 
efficiency, congestion, parking, POllution, etc.; 
and, after listeninq to numerous public service an
nouncements, having decided to do somethinq person
ally to help solve these problems. They decide to 
start a vanpool and to share in the cost of operat
ing the van. They are now ready to find a vehicle. 
The 12 conunuters approach their employer, the local 
transit authority, a lease firm, and a third-party 
provider. They consider incorporating, and they 
consider having one member of the pool buy the ve
hicle. 

This paper is designed to illustrate the barriers 
to each option. A legal system that fails to recog
nize ridesharing as a legitimate human endeavor 
creates these barriers. The body of law that ap
plies to vanpooling is dictated by vehicle title. 
By changing the name on the vehicle title, the mem
bers of the vanpool can alter the body of law that 
will apply from employer-employee law to conunon 
carrier transportation law to leasing law to corpo
rate law to business law or to some other legal 
theory. After the implications of each option have 
been examined and the institutional concerns have 
been identified, the five legal philosophies are 
described that must be addressed to develop a body 
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of ridesharing law so that ridesharing is not forced 
into inappropriate legal cateqories due solely to 
the name on the legal title. 

Employer-Prov ided Vehi c le 

When the commuter group approached the 
they were told that vanpooling was a good 
that the company's legal department was 
about several issues, discussed below. 

Workers' Compensation 

employer, 
idea, but 
concerned 

If purchase of the van were considered an extension 
of the workplace, the passengers would be covered 
under workers' compensation. The workers'-compensa
tion laws hold the employer strictly liable for all 
injuries occurring to employees within the scope of 
employment. Since workers'-compensation insurance 
premiums are based on payroll size, the workers'
compensation rates should not be increased. How
ever, if a major accident occurred, it would raise 
the rates on workers' compensation for the firm's 
entire workforce, since workers '-compensation rates 
are based on the prior year's losses. Also, since 
workers '-compensation benefits are very low in some 
states, the passengers may not be adequately compen
sated in case of a major accident. Furthermore, 
even if the employees are protected by workers' com
pensation, the van rider may still be able to sue 
the driver of the vehicle if the state does not 
recognize the fellow-servant doctrine and/or pro
hibit such a suit under workers •-compensation stat
utes. Thus, the driver may still want to have indi
vidual liability coverage, since the driver's 
personal automobile coverage may not apply to reg
ularly driven vehicles owned by the employer. 

Employer Liability 

If the van were not considered to be an extension of 
the workplace, the employer, like the driver, would 
be liable for damages that injure the commuters. 
Even if workers' compensation did apply, the company 
would have to buy insurance coveraqe to protect the 
company in case of accidental harm to those outside 
the vehicle who would not be covered by workers' 
compensation. In essence, existing laws assume that 
it is the employee's responsibility to qet to work 
and that the employer will not become involved un
less it is a necessary part of the business, as in 
the case of the transportation of migratory farm 
workers, who may not otherwise have transportation. 
Therefore, the employer may be required to assume 
full liability for all accidents to the passengers, 
the driver, and other parties if the employer is 
named on the vehicle title. 

Taxation 

Since the law assumes that the employer will not 
become involved in employee transportation unless it 
is essential for the operation of the business, 
monies spent on employee transportation are con
sidered an ordinary buoineoo cxpcnoc, eimilar to 
parking costs. Therefore, expenses related to the 
providing of transportation and the expenses related 
to the actual possession of the vehicle would be 
deductible expenses under the Internal Revenue 
Code. The employer, of course, would have to main
tain detailed accounting records to verify the 
amount of expenses, depreciation, and tax credits 
claimed. The employer would also be eligible for a 
tax credit under Article 26, U.S. Code 46(6) (Bl, if 
the van fits within the definition of a commuter 
highway vehicle. 
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Discrimination 

Since employer-provided transportation is considered 
by law as a benefit to employees, the employer has 
to be concerned about discrimination. First, tax 
laws specifically discourage discrimination on bene
fits because they can be used as tax-avoidance tech
niques for company owners and officers. For ex
ample, a company cannot give medical benefits to the 
owners and/or officers but deny coverage to other 
employees. Second, if an employer provides benefits 
for one group of employees and not for other em
ployees, employee morale may suffer. Current laws 
and requlations treat rideshar ing activities as em
ployee benefits, not as a public service effort to 
accomplish public objectives. 

Collective Bargaining 

Since r ideshar ing support activities are not con
sidered to be a public service, r ideshar ing may be
come a collective-bargaining issue. Until both 
labor and management jointly decide that vanpooling 
is a mutual social benefit and define the rules in 
advance, the employer is rightfully concerned that 
the group (either the company or the employees) that 
initiates vanpooling programs will end up absorbing 
the full cost. Therefore, each group wants to wait 
for the other group to initiate the program and 
thereby incur the cost. 

Financial Risk 

By purchasing the vehicle, the employer 
the financial risk. If the ridesharing 
not maintain payments or if the vehicle 
or damaged, the employer would incur 
Fortunately, few vanpools fail. 

State Fair-Labor Laws 

assumes all 
group could 
were stolen 

the loss. 

At the federal level, vanpools have been declared 
exempt from the federal standard wage and hour 
laws. Most states have adopted the same standards 
as those used by the federal government. Therefore, 
this ruling, in effect, changed the state laws. In 
the states that do not use the federal standard, the 
commuters may have to be paid overtime for the time 
spent traveling to work. 

Limited to Large Employment Centers 

If the employer purchases the van, individuals who 
work for a different employer nearby may have diffi
culty participating, since the first employer's 
workers'-compensation coverage would not cover 
them. Also, if some of the riders are not employees 
of the firm owning the vehicle, the vehicle no 
longer satisfies the definition of commuter highway 
vehicle that allows the accelerated investment tax 
credit. Then the employer must deny neighbors and 
spouses the opportunity to ride or incur total lia
bility for their safety and jeopardize the invest
ment tax credit. 

Regulation 

Until recently, the employer had to provide the ve
hicle without charge or become a regulated tor-hire 
carrier. Recently, many state laws have been 
changed. In 1978, all vanpool trips that crossed 
state lines were exempted from Interstate Commerce 
Commission (ICC) regulation. In 1979, the National 
Committee on Uniform Traffic Laws and Ordinances 
drafted a model state ridesharing law that is now 
being considered by many states. In general, the 
regulating barriers in most states have been removed. 
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Gover nment- P r ov ided Ve hicle 

After hearing the employer's concerns regardinq the 
implications of using the company's name on the 
title (or lease), the group of commuters decided to 
approach the local transportation authority, which 
they felt was responsible for solving commuter 
transportation problems. The executive director of 
the transportation authority explained that transit 
was operated under an entirely different body of 
laws. It was explained that the subway, the com
muter trains, and transit bus lines were originally 
operated by private "for-profit" commercial com
panies as public utilities and that these franchised 
carriers were expected to serve all people without 
discrimi nation , to se rve both pr o fitable a nd unpr of
itable groups , to hold e xtensive public hear i ngs 
regarding servi ce and f a r e changes, a nd t o abide by 
special prot ective l abor and l iabil i ty laws . When 
the private commercial for-hire companies were no 
longer f ina ncially a ble to provide s e r v i ce , they 
were purchas ed with public funds . The public sys
t em , i n add i t i on t o ass uming all exis ting r egula
tions and obligati·on s o f t he privat e compa ni e s , has 
a lso been s ubjec t ed t o requirements unde r p ublic 
ownership, such as those discussed below. 

Common Carrier Liability Standard 

The law requires the transit authority to exercise 
extreme care to protect the passengers as opposed to 
the ordinary care required of the driver of a pr i
vately owned vehicle. This raises a question. If 
the transit a u t hor ity is named owner on the title, 
does this s ubjec t the vanpools to the same legal 
standard of care a s the r ema inder of the bus opera
tion? If so, the a u t hor ity would want to have very 
tight control over how the vehicle was used a nd how 
the driver was selected, and many other issues would 
have to be addr es sed . Also , beca use of t he greater 
suit cons c i o usness towar d public t r a ns por ta t i on ve
h icles , t he i ns urance cos t woul d probably be much 
hi gh e r t h an that under any othe r ownersh ip opt ion. 

Government Regulation 

Under the public utility philosophy, there is social 
obligation for the transportation authority to pro
vide services to all areas, including areas of lim
ited demand, regardless of operating losses. This 
raises the question of government subsidization. If 
commuting areas started vanpools but did not have 
sufficient ridership to cover the cost of operating 
them, would it be as difficult for the authority to 
drop an unprofitable van as it is to drop an unprof
itable bus run? Other questions, such as control 
over the use of publicly owned vehicles, are 
raised . Can the authority allow publicly owned 
vehicles, especially those on subsidized routes, to 
be used by drivers on evenings and weekends? If so, 
how is this use to be controlled? To what degree 
would authority vehicles be required to prove that 
they are not in competition with private providers, 
charter operations, or existing transit operations? 
What reporting requirements would be imposed? Would 
public meeting and notification requirements have to 
be met each time a van was added (or droppedl or a 
route changed due to chanqes in ridership? What if 
the destination (home or workl were outside the 
local transit district? would the vans be able to 
operate there? would the local community be willing 
to use local tax dollars to provide service to non
residents? If the surrounding communities were 
asked to contribute toward the administration of the 
vans, would these communities see this as a means of 
getting other communities to subsidize the city's 
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transit deficits? If the transportation authority 
is the titled owner, many questions must be ad
dressed and many are very unclear at this time. 

Section l3(c) Agreements 

If the transit authority obtained public funds for 
vanpools, would this require negotiations with local 
transit unions pursuant to the Urban Mass Transpor
tation !>.ct (P.L. 88-3651 in order to "protect 
employees from any adverse effect" resulting from 
vanpool operations? Would the vanpool drivers them
selves become "protected employees" and become part 
of the labor protection agreements when transit ser
vice changes are made? For-hire commercial carriers 
have an extensive history of labor protection agree
ments that have been substantially strengthened with 
the public takeover of these companies. These is
sues raise many questions. 

Public Use and Noncompetition 

What if a vanpool driver decided to use the transit 
authority van to take a group of Boy Scouts to a 
campout at the state park, a group of parents to a 
high school football game, or senior citizens to a 
church supper? Would this be considered illegal 
charter service and in competition with local 
charter bus operators? would the authority autho
r ize this type of service? If so, how should fares 
be set? If the activity is authorized, would the 
driver be allowed to donate driving time or would 
the driver be required to be an employee to provide 
this service? If the driver is an employee, can the 
driver be assigned without having to go through his 
or her turn as an extraboard and take assignments in 
turn with other drivers? 

Financial Loss 

If the authority owned the vehicle, the authority 
would bear the financial risk of loss if the vanpool 
failed. The authority might be able, however, to 
give the vehicle to another group of commuters if it 
is politically acceptable to remove service on which 
individuals have become dependent. 

Tax Considerations 

Vanpooling under the au t hority should be completely 
e xempt because most a uthorities are nonprofit organ
izations. Revenue would not be taxable. Vehicles 
would be exempt from sales tax, license fees, prop-
er ty tax, and possibly fuel tax and may even be 
eligible for federal and state subsidies as transit 
vehicles are. When vehicles are shifted from one 
commuter group to another, there would be no regis
tration fees, sales tax, or other costs of trans
ferring the vehicle between commuting groups. 

Discrimination 

The fundamental principle of the regulation of for
hire commercial transportation is the avoidance of 
discrimination. The word "discrimination" in trans
portation law differs from that in the civil rights 
context. Discrimina.tion means the providing of a 
different .level of serv ice or the charging of a dif
ferent fare to any person, geographic region, or for 
any type of trip. 

The importance of discrimination in transoorta
tion can be seen by reviewing certain sections of 
the ICC Act. For example, 49 U.S. Code Supplement, 
Section 10101, states that the "Transportation 
Policy" i ncl udes the encouragement of establishing 
and main tain i nq "reasonable rates for transportation 
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without unreasonable discrimination 
distinctive competitive practices.• 
U.S. Code Supplement, Section 10741, 
follows: 

or unfair 
Section 
provides 

or 
49, 
as 

(a) A common carrier providing transportation 
subject to the jurisdiction of the Interstate 
Commerce Commission under subchapter I of chapter 
105 of this title (49 uses s 10501 et seq.) may 
not charge or receive from a person a different 
compensation (by using a special rate, rebate, 
drawback, or another means) for a service ren
dered, or to be rendered, in transportation the 
carrier may perform under this subtitle than it 
charges or receives from another person for per
forming a like kind of traffic u.nder substan
tially similac circumstances . A common carrier 
that charges or ceceives such a di·fferent compen
sation for that service unreasonably discrimi
nates. 
(bl A common carrier providing transportation or 
service subject to the jurisdiction of the Com
mission under chapter 106 of this title (49 uses 
S 10501 et seq.l may not subject a person, place, 
port, or type of traffic to unreasonable discrim
ination. However, subject to subsection (c) of 
this section, this subsection does not apply to 
discrimination against the traffic of another 
carrier providing transportation by any mode . 
(cl A common carrier providing transportation 
subject to the jurisdiction of the Commission 
under subchapter I, .II, or III of that chapter 
(49 uses s 10501 et seq., 10521 et seq., or 10541 
et seq.) may not subject a freight forwarder pro
viding service subject to the jurisdiction of the 
Commission under subchapter IV of that chapter 
(49 uses S 10561 et seq.) to unreasonable dis
crimination whether or not the freight forwarder 
is controlled by that carrier. 

Tt.eref'ore, the authority would have to be careful 
not to discriminate between groups. If vans were 
made available for long-distance commuters, they 
might have to be made available for short- and 
intermediate-distance commuters. Should vans be 
withheld from areas served by transit or private 
operators for competitive reasons or should they be 
offered in order to avoid charges of discrimina
tion? This question also must be addressed. 

Liability 

With the decline in governmental immunity, authority 
ownership of the van could make the authority fully 
liable to the passengers for all accidents as well 
as to the driver and other persons involved in a van 
accident. The authority would probably be required 
to have workers •-compensation coverage for the 
driver in addition to liability insurance. The 
authority would also find that suit consciousness 
and the resu1ting insurance cost would probably be 
much higher because of the common carrier 1 iabili ty 
standards associated with the transit authority 
(i.e., individuals are probably m11r.h more willing to 
sue when the van is owned by the authority than when 
it is owned by a neighbor or their employer). 

The legal philosophy under which transit authori
ties developed generally assumed that the author i
ties were designed to take over, operate, and re
place the traditional commercial for-hire carriers 
that operated the buses or subways, like the private 
transportation utility. These laws and regulations 
leave many questions that need to be resolved before 
regional authorities should consider commuter-van 
ownership. (It is easy to understand why some tran
sit authorities have been reluctant to purchase vans 
and start vanpool programs.) 
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Independent Provider of Vehicle 

After discovering all the legal implications of hav
ing vehicles owned by the regional transportation 
authority, the group deci ded to approach a private 
business to obtain a van. Here they discovered tha·t 
there were two distinct ways in which a private firm 
can supply a vehicle. If the business supplies a 
vehicle without a driver, the firm is legally con
sidered to be a lease firm, but if the business se
lects the driver as well as the vehicles, the firm 
is legally a taxi, limousine, or public livery op
erator. 

Lease Firm 

There a.re many types of leases--day leases, long
term leases, open-end or c losed-end l eases, with- or 
without-maintenance leases, with- or without-insur
ance leases, etc. The details of the lease make 
very little difference as lonq as the driver is not 
supplied at the same time as the vehicle. Except 
for tax purposes, there is essentially no difference 
in a long-term, open-end lease and a vehicle pur
chased with a loan from a financial i nstitution. 
The following legal issues face leased vans1 

1. Liability: The liability for the operations 
of the leased vehicle would normally be on the 
lessee and on the driver of the vehicle, not on the 
lessor. The lessor, like an automobile dealer, 
would be liable, however, if a defective vehicle 
were furnished. Thus, the group was asked to iden
tify the ind ividual who would assume full responsi
bility, not only for the passengers, but for all the 
damage to the vehicle itself. 

2. Financial risk: Under a lease, the lessee is 
normally responsible for all financial risks by vir
tue of the contract (lease). The lessor, of course, 
would bear the financial risks if the lessee was 
unable to pay the lease charges, but the lessor 
would have !I claim against the lessee for violation 
of lease. Thus, not only did the qroup have to put 
up the first and last month's ease payment, but 
also one or all members of the commuter group had to 
accept responsibility for all contractual lease pay
ments. 

The popularity of vanpooling is creating a new 
form of leasing for vanpools, however. The Hertz 
Corporation offers a vanpaol lease with a maximum 
lease commi tment of three months with automatic 
monthly extensions. The Chrysler Corporation offers 
monthly leases. In essence, the lease firm accepts 
the risk of vanpool failure but feels that the 
probability of loss is very low because of the 
success rate for vanpools and the availability of 
new groups to take over the van even if a pool fails. 

3. Restrictions on use of vehicles: Usually, 
limitations are placed on the amount of annual mile
age that may be driven and any activity that would 
damaqe the vehicle or reduce the value of the vehi
cle at the end of the lease . These restrictions 
normally are to protect the lessor from financial 
loss where the salvage value at the end of the lease 
is fixed. 

4. Taxes: Lessees are expected to pay full 
sales taxes, registration taxes, and fuel and other 
taxes. If the vehicle is leased by a business, the 
vehicle lease may be tax deductible if it is used to 
transport employees in a business operation. Unless 
the lease can be considered a business expense, it 
is not tax deductible by a private owner-driver like 
an interest payment in the financinq of a van. 
Thus, a major distincti on between a lease and the 
financing of the van through a bank is the ability 
of the taxpayer to deduct the interest to reduce 
taxable income. 
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Public Livery Firm 

If the group or the firm desires the lessor to sup
ply the driver, then the firm is no longer consid
ered a lease firm but a public livery organization. 
Under this arrangement, the vehicle would be op
erated much as the transit authority or a taxi. 

In this case the transportation would probably be 
considered to be for-hire transportation and the 
higher legal standard of care would apply, just as 
if the van were owned by the transportation author
ity. Full liability would belong to the firm. 

The state regulatory bodies would, in all proba
bility, retain control over the route, fares, en
trance into the business, and the discontinuance of 
unprofitable routes. Thus, if a route needed to be 
changed due to one rider's movinq and another's 
joining the pool, regulatory approval might be re
quired, with proper notice and public hearinqs. 

Under this arrangement, the firm would probably 
require a long-term contract in which the commuter 
group would pay the cost of the operation. If the 
group defaulted, the firm would bear the ultimate 
financial responsibility, unless the contract was 
enforced by a court. The firm would, however, be 
able to transport other groups like a taxi or air
port limousine service if the regulatory body 
granted approval. 

usually, these vehicles are highly taxed, includ
ing not only sales taxes, registration fees, and all 
the other fees paid by pr iv ate vehicles, but also 
special seat taxes, license fees, and fuel taxes 
charged to for-hire commercial carriers. 

The state regulatory exemption for vanpoolinq in 
this instance would probably not be pertinent be
cause this model would not fit within the framework 
of most existing r ideshar ing legislation. The van
pooling exemption generally assumes that the driver 
can only be selected by the employeri otherwise, the 
van is a private, driver-owned vanpool. 

Employee-Provided Vehicle (Driver-Owned Vanpooll 

After realizing that a lease program required the 
group or one of its members to take full financial 
responsibility anyway (the short-term Chrysler 
leases are an exception) , the qroup decided to see 
whether one of their members should purchase a van 
or whether the group should consider incorporation. 

Two importan_t questions must be raised for pri
vately owned vehicles: (al Are shared-expense van
pools subject to requlation in that state? (bl 
Should the driver consider the vanpool operation to 
be a business? The first question was extremely 
important as late as 1978, but in manv states either 
some version of vanpool deregulation has been passed 
or the state public service commission has decided 
not to enforce strict regulatory controls. Some 
states still regulate vanpools to varyinq deqrees. 
If the vanpool is regulated, the vehicle will prob
ably come under the law that applies to the for-hire 
commercial companies, since only for-hire commercial 
carriers are regulated by the public service commis-
sions. · 

The second question is much more difficult: Is 
ridesharing considered to be a business? Legally, 
an activity is considered to be a business if 

1. The primary reason for being involved in the 
activity is to earn income and 

2. The activity is of continual duration (for 
example, if an individual sells one car per year, 
that is generally considered to be a casual venture, 
but if the individual sells 100 cars per year, that 
is generally considered to be the person's business 
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or occupationi i.e., if it is occasional or casual, 
then it is not a business). 

The importance of whether or not the van is con
sidered to be a business is demonstrated by examin
ing issues affecting employee-owned vanpools. 

Financial Risk 

The employee-owner would bear all financial risk. 
That is, the employee would have the responsibility 
of purchasing the vehicle, making payments on the 
vehicle, and obtaining enough passengers who pay 
their fair share of the cost of purchasing and oper
ating the van. 

In general, most private vanpool owners can ob
tain vehicle financing. Some financial institu
tions, such as Riggs National Bank, Bank of Vir
qinia, and some credit unions, were providing 100 
percent financing (prior to the financial crunch) 
based on the fact that the vans are not a personal 
expense, such as a car or a boat, but an income
generating investment, especially if there is some 
group that can help the driver find passengers to 
keep the vehicle filled. 

Regulation 

Under the evolving state ridesharing legislation 
there has normally been one or more legal tests of 
whether or not the pools are exempt from state pub
lic service commission regulation. These evolving 
legal tests are as follows: 

1. The operation must be "not for profit.• Al
though this is an easy concept, the question is what 
"profit" means. Can the nonprofit fare include, for 
example, gasoline, parking, insurance, license fees, 
depreciation, finance payments, maintenance cost, 
tires, depreciation on the office and garage at 
driver's residence, office expense, telephone, type
writer, business privilege tax, etc.? If the van is 
also for personal use, how should cost be divided 
between personal and commuter use? Should average, 
marginal, or total cost be used? If the operation 
is considered to be a business, then all costs 
should be allowed. If it is not a business, then 
the driver may be required to reduce costs by the 
driver's prorated share of expenses. For example, 
if nine persons, includinq the driver, were riding 
in the van, then the total cost would have to be 
reduced by one-ninth (the driver's share) in deter
mining whether the operation were profitable. 

2. The pool must not exceed a certain number of 
persons. In general, individual state provisions 
have ranged between 8 and 15 passengers. In many 
states, the exemption is based not on the number of 
passengers, but on the number of seats in the ve
hicle. 

3. The trip is incidental to the trip purpose of 
the driver. Under this concept, the driver is going 
between the same origin and destination as the pas
sengers. This exemption may include vehicles of any 
sizei for example, in Missouri, any vehicle driven 
to work by a commuter goinq to work at the same lo
cation is exempt. The concept is that the driver is 
not making the trip "Primarily for income purposes 
and therefore the pool is not a business. 

Liability 

The liability for operating the vehicle is fully on 
the shoulders of the driver (who also owns the vehi
cle). In the event of an accident in which the 
driver is negligent, the fellow passengers look only 
to the owner-driver for recovery in case of injury. 
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Taxation 

The revenue collected by the driver may or may not 
be taxable income, depending on varying interpreta
tions of Revenue Ruling 55-555. This depends on 
whether the operation is considered to be a busi
ness, The Internal Revenue Service (IRS) holds that 
if it is not a business, but merely a shar inq of 
expenses, then Ruling 55-555 would place all revenue 
and costs outside tax considerations, If, however, 
it is held to be a business, then detailed records 
must be kept and it appears that the vanpaol driver 
would be eligible for all investment tax credits, 
deprec iat i on, and other business deductions, such as 
those for an office in the home. If the driver
owner assumes that the Revenue Ruling 55-555 does 
not apply and later is informed by the IRS that it 
does apply, the driver may find that he or she has 
not kept adequate records to justify all costs. 
Therefore, the driver may find that he or she owes 
substantial taxes and penalties. On the other hand, 
if careful records are kept, the taxpayer could be 
eligible for a substantial refund due to the invest
ment tax credit, depreciation, and the cost of the 
office in the home, for which the business may be 
eligible to deduct. The key limitation contained in 
Revenue Ruling 55-555 is as follows: 

However, this revenue ruling is not intended to 
apply to the situation where a particular car 
owner has developed his carpool arrangements to 
the extent that he can be said to have estab
lished a trade or business of transporting work
ers for hire from which a profit is derived. 

At this time, the applicability of this revenue 
ruling and the position that the IRS wil l ultimately 
take are unclear. Until this ruling has been clari
fied, the driver/owner does not know whether the tax 
benefits of being a business will outweigh the addi
tional cost of insurance that occurs if the van is 
classified as a business. 

In addition, if the vanpool is considered to be a 
business, the van owner may be subject to all the 
standard taxes such as sales tax, registration fees, 
and fuel taxes plus business taxes, such as business 
privilege taxes. (A shared-expense vehicle has no 
income or sales tax, and other business taxes do not 
apply.) In addition, it may be illegal to operate a 
business or to park commercial vehicles in some 
residential areas because of zoning. 

Restrictions on Use 

Noncommuter use of the vehicle is restricted only if 
the noncommuter use is regulated. For example, if 
the owner attempts to take groups of Boy Scouts, 
senior citizens, or others and they share expenses 
for trips, in states where vanpool exemptions were 
limited to work trips or where more people ride than 
was authorized in the state vanpooling exemptions, 
these uses would be restricted. (If the state 
exempted vans of 10 passengers or less and 11 people 
arc oar r ied to the Boy S<'.'n11t 011t:i ng, then th is 
shared-expense use would not be exempted.) Other
wise, the van owner may use the van anywhere he or 
she would operate a privately owned car. 

Insurance 

The driver would have to purchase a sufficient 
amount of insurance to protect against liability and 
also to afford passengers compensation if they are 
injured either by the driver or by a third party. 
Normally, th is insurance is to be obtained through 
the owner/operator's private automotive insurance 
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policy. If the pool is not considered to be a busi
ness, then the van would be insured under the 
driver/owner's private automobile policy just like a 
privately owned car. If the pool is considered to 
be a business, then it would be insured under the 
commercial automobile manual and frequently with a 
different insurance company. 

In summary, if the employee provides his or her 
own vehicle, it must be decided whether the pool 
should be considered a business or nonbusiness ac
tivity. (The legal name of the latter is not clear 
because it is not a joint venture, it is not a part
nership, it is not a business, it is not a family 
relationship, and it is not a charity, but at the 
same time it is not strictly a private affair.) 

If the pooling arrangement is a "nonbusiness," 
then 

1. No tax benefits or tax-break incentives would 
be available to the driver, 

2. The taxability of the revenue as previously 
stated pursuant to the Revenue Ruling 55-555 is not 
clear, 

3. The private automobile insurance policy would 
probably provide the required coveraqe if this ac
tivity is considered to be noncommercial, and 

4. It is uncertain which records are necessary 
to prove that the activity is or is not a business 
for purposes of income taxation. 

On the other hand, if this activity is a busi
ness, then the following characteristics apply: 

1 . The individual will receive tax benefits (the 
individual will be allowed to depreciate the vehi
cle, deduct expenses, including lease payments, and 
receive an investment t a x credi t ). Ot her income tax 
questions are raised. For example, how does one 
calculate the tax? Does one allow full depreciation 
but not accelerated depreciation? Does one allow 
the accelerated investment tax credits? Is the 
individual allowed to have a deduction for an office 
in the home, for a telephone, for a typewriter, and 
for other bills? Must there be a profit to continue 
operating as a business? In other words, could a 
vanpool become a tax shelter? To what extent can 
the individual claim tax credits? 

2. There will be a record-keeping requirement 
because the individual will be claiming this activ
ity as a business and will need to support and ver
ify all deductions. 

3. It would be uncertain if this would be con
sidered a for-hire activity, and it may ultimately 
be up to a court to determine whether or not this 
would constitute regulated transportation. In 
states that have exempted this kind of transporta
tion from regulation, there would be no question, 
but in other states where either they have not 
passed any exempting legislation or the exemption 
passed was too narrow, this activity quite possibly 
would be regulated. 

4. Since this is a business, 
would be subject to any sales taxes, 
lege taxes, etc,, that are required 
together with penalties. 

the individual 
business privi
for businesses, 

5. From the point of view of the insurance in
dustry , when is this activity a business and when is 
it a nonbusiness? When is the private automobile 
policy to be used and when is the commercial auto
mobile policy to be used? The commercial automobile 
insurance is usually more expensive. 

6. How is "nonprofit" defined? Does the bus i
ness remain nonprofit if income is earned, since 
nonprofit businesses may earn an income and for
profit businesses may have a loss? 

7. If this is a business, what other regulations 
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such as zoning restrictions and business taxes would 
apply? 

Incorpo.ration 

After considering the concentration of liability on 
the owner/operator, one of the pool members sug
gested that the group consider incorporation. If 
the 10 or 15 member commuters decided to incorpo
rate, the law has still another treatment of the 
operation. Normally, corporations are created to 
conduct businesses and usually there is a profit 
motive; however, there are also such things as non
profit corporations. The same questions raised 
above would be applicable. Besides those discussed 
above, additional legal considerations arise: 

l. Liability for conducting the business or non
business, whatever the case may be, would be placed 
on the corporation. Many people assume that by in
corporating, individuals can escape all liability. 
This is not true. If the driver of the vehicle by 
his or her negligence injures someone, he or she may 
be named in the suit in addition to the corporation, 
especially if the corporation has insufficient as
sets to compensate those that are injured. 

2 . Since this is a corporation, the corporation 
would have to have commercial insurance and would 
not be eligible for the broader family automobile 
policy coverage. 

3. Who assumes the financial risk in a corpora
tion? Normally, banks will not lend to new corpora
tions until they have built up sufficient assets. 
Banks normally require that there be individual 
cosigners on any loan made to a small corporation. 
If the owners of th i s business (or nonbusiness) 
cosign a note with the corporation, even though the 
corporation will be primarily liable in the event of 
a default, the individuals who cosigned will be 
secondarily liable, so they all must incur the fi
nancial risk. 

4. Most states have special corporate taxes, 
such as state income, franchise, excise, and privi
lege taxes, that would be applicable. 

5. The formalities of corporate ownership and 
control would have to be observed; i.e., minutes 
would have to be kept and by-laws and the charter 
would have to be kept in proper order. 

WHAT ARE THE MAJOR PROBLEMS? 

This review of various approaches to vanpooling and 
other ridesharing efforts illustrates the frustra
tion to which ridesharing promoters have been sub
jected in involving employers, unions, transporta
tion authorities, and individuals in ridesharing. 
The growth of ridesharing in spite of all these con
cerns bears testimony to the practicality and popu
larity of this approach to transportation. It also 
illus tr ates another important principle: Our legal 
system does not have a place for individuals who 
mutually cooperate to solve basic individual and 
societal transportation problems. 

Law in general addresses several categories of 
activities: 

l. Family or domestic or private activities be
tween parent and child, husband and wife, etc., for 
which the law is established to protect: 

2 . Criminal activities, for which the law is 
established to prohibit certain types that would 
injure other persons; and 

3. Administrative and revenue activities, for 
which government raises money and carries on the 
process of government. 
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Rideshar ing does not fit into any of these cateqo
r ies, and when it is forced into commercial or busi
ness law, the legal barriers arise. 

Traditional qovernment activity, especially in 
the transportation field, has focused on three basic 
legal approaches, none of which applies to ride
sharing: 

1. In the regulation of transportation firms, 
the government first declared that the operation of 
commercial, for-hire transportation was a privilege, 
and thus the transportation firm could only supply 
for-hire transportation if given this privilege by 
the appropriate political body, A regulatory body 
(ICC, Civil Aeronautics Board, or local taxi board) 
was established to prescribe how the service should 
be provided. If the service was not provided in 
accordance with the decisions of the regulatory 
body, the regulatory body was given the authority to 
deny the firm the privilege of operating and thus of 
being in business. 

2. The government would levy taxes on transpor
tation vehicles, their fuel, and their owners to 
generate funds to purchase transportation improve
ments such as highways and street lighting. 

3. The right of individuals to transport them
selves when there is no commercial interest has gen
erally only been limited by safety considerations. 

Rideshar ing is somewhat foreign to standard 
government operating methods. Ridesharing is a 
cooperative endeavor among individuals attempting to 
solve their own problems outside of normal govern
ment procedures. It does not conform to standard 
government procurement or contracting procedures. 
Government can only facilitate, encourage, or pro
mote this largely cooperative activity, but it can
not effectively pay people to ride together. Public 
transportation advocates thus find themselves in a 
dilemma where the most popular form of commuter 
trans portation doe s not have a legal identity. In 
the c.lassic case , Southern California Commuter Bus 
Service, Inc. versus Zappitelli (Case 9797), before 
the Public Utilities Commission of the State of 
California, Mrs. Zappi telli decided to carpool by 
using her van so he.r neighbors could get to work 
without fighting the 1973-1974 gasoline lines. The 
California Public Service Commission promptly 
charged her for providing commerc ial transportation 
without going through the costly and time-consuming 
steps necessary to legally obtain that privilege (or 
operating authority). The publicity resulted in a 
change in the regulatory law. 

RECOMMENDED LEGISLATIVE PHILOSOPHY 

Since 1974, many states as well as the federal qov
ernment have exempted certain types of vanpools from 
economic requlation by the various regulatory 
boards. These l eqislative efforts have prima rily 
been d irected t oward removinq regulatory or tax bar
r ier s and have emphasized that r ideshar ing is not 
t rad i tional for- hir e commerc ial c ar.riage . It is now 
time to state legally t hat · r idesharinq is a specific 
goal of public policy with its own body of law. 
This new body o f law should address the f ollowing 
subjec t s . 

Solution to Public Need 

commuter ridesharing is a solution to an urgent 
public need. The full cooperation of employers, 
employees, and government is needed to meet the na
tional objectives of energy conservation, traffic 
control, reduced highway congestion and maintenance, 
improved air-quality standards, reduced commutinq 
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cost, and other transportation-related objectives. 
It is not equitable nor in the public interest to 
p lace the fUll cos t or the full l i a bility for the 
commute trip on a ny one group, est>ec i a..lly where the 
cooperation of that group is so crucial to the ac
complishment of national objectives. Therefore, 
legislation needs to firmly establish that coopera
tive efforts between government, employers, and em
ployees to facilitate ridesharing should not be con
strued to be a fr inqe benefit nor to expand the 
employer's or government's liability for accidents 
incurred during the commute trip. This legislative 
approach should apply even if the government or the 
employer makes low-interest loans available to com
muter groups to purchase vehicles, leases vehicles 
to gr oups of commuters, or assists commuters in 
finding other ridesharers. 

The key legal test should be the degree of con
trol that the employer or government exerts over the 
operation of the r ideshar ing vehicle. If the em
ployer controls the opera t i on of the vehicle and 
pays the majority of the cost of the commute trip, 
as in the case of transporting migratory farm work
ers, then the employer should be fully liable for 
its operation as under existing laws. Likewise, if 
a government body such as a military base or transit 
authority controls the operation of the vehicle, 
then government should be liable as under existing 
law. On the other hand, if a group of commuters 
desire to start a vanpool and the employer offers to 
guarantee the loan obtained from the local credit 
union, or if the employer (or a governmental body 
such as a transit authority) leases a vehicle to a 
group of commuters who select their own driver, set 
their own schedules, and share their own expenses, 
including the cost of the loan or lease, then this 
facilitating type of ridesharinq promotion and sup
port should not make either government or the em
ployer liable for accidents to the commuters. 

An analogy would be the sale of U.S. savings 
bonds, which was held to be a public service. Thus 
the employer was not held liable if Series E inter
est rates were lower than certificates of deposit or 
treasury bills. Also, since the sale of savings 
bonds was considered to be a public service, it did 
not become a fringe-benefit issue where the employer 
was pressured to pay an ever larger share of the 
cost of the bond. Without these two conditions, it 
is doubtful that employers would have supported the 
sale of U.S. savings bonds through payroll deduction. 

Liability 

Commuter r ideshar ing is a cooperative solution to a 
mutual problem and the total financial responsibil
ity for all accidents should not be concentrated on 
those who take the initiative to implement the coop
erative activity on a nonprofit basis. Therefore, 
ridesharing should be legally defined as a coopera
tive activity in which each ridesharer retains the 
same legal protections from injury as he or she 
would have if not ridesharing but traveling in a 
privately owned or family-owned automobile. If an
other vchiolc were at fault, the ride'3harPrA wrn1lil 
seek to recover damages from the vehicle that caused 
the accident. If the ridesharing vehicle were at 
fault, the ridesharers would recover for their indi
vidual injuries just as if they were driving the 
rideshar ing vehicle. If they were driving the vehi
cle themselves, they would not be able to sue them
selves, but they would look to alternative sources 
of reparations. Injury to individuals who are not 
ridesharing would be handled just as it is now. 
This approach would assure that no one would be dis
advantaged financially by ridesharing. This ap
proach avoids the concentration of risk where finan-
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cial responsibility for all passenger injuries is 
now concentrated--on the driver or owner of the ve
hicle. The current concentration of liability not 
only discourages r ideshar ing but also requires that 
each vehicle involved in r ideshar ing increase its 
insurance limits to cover the maximum number of 
people who mi ght ride . If five i ndiv i duals who 
always drove a.lone decided to al ternate driving, 
then each veh icle would have to i ncrease insurance 
coverage to include the possibility that all five 
might be injured while ridesharing. Under the pro
posed legal philosophy , these five commuters would 
look to the same i ns ur ance (or other payment meth
ods) as if they were driving alone and the same 
accident and injuries had occurred . Thus, there 
would be no increased risks or cost to anyone, in
cluding any insurance carrier, because of the ride
sharing arrangement. In the unlikely case where the 
ridesharer had no insurance coverage of any kind, 
this exception could be covered by the insurance on 
vehicles in which they were riding through, perhaps, 
first-party medical pay insurance. The State of 
Michigan is a pproaching this when they place ride
shar ing vehic l e s under the "follow-the- family" type 
of no-fa ult ins urance. 

There are o t her legal precedents for such an ap
proach to liability. When a person participates in 
casual or community athletic programs, the legal 
doctrine of assumption of risk is well established. 
Each player accepts the risk of injury to himself or 
herself and will not sue the other team members in 
case of an accident. If it were not for this prin
ciple, it would be very difficult to get people to 
play touch football or go on Boy Scout hikes or have 
the many volunteer recreational programs now avail
able. 

The sharing of risk for accidents would eliminate 
the major barrier to ridesharing in individually 
owned vehicles. 

Suggested legislative language related to defin
ing government and employer liability for rideshar
ing accidents appears below: 

WHEREAS, it is recognized that employees and 
the nation as a whole benefit greatly when em
ployees and government cooperate with employees 
to promote commuter ridesharing programs: 

WHEREAS, it is in the best interest of the 
nation as a whole and individual employees in 
particular to encourage employer r ideshar ing pro
gr ams: 

WHEREAS, it is in the best interest of the 
nation and employees to clarify any barriers that 
would inhibit this cooperation. 

NOW, THEREFORE BE IT RESOLVED AS FOLLOWS: 
Employer's and Government's Role in Providing 

Vehicles for Ridesharing. 
l. Employers and the government shall not be 

liable for injuries to passengers and other per
sons resulting from the operation or use of a 
motor vehicle not owned, leased, or con tr acted 
for by the employer or government in a rideshar
ing arrangement. 

2. Employers and government shall not be 
liable for injuries to passengers and other per
sons because they provide ridesharing support ac
tivities, such as information, incentives, vehi
cle loans, or security for loans or leases, or 
otherwise encourage employees and commuters to 
participate in ridesharing arrangements. 

Role of Transit Authority 

The role of public bodies such as regional transit 
authorities (RTAsl needs to be redefined from that 
of owning, operating, and funding traditional public 
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transportation service to the facilitation of all 
public transportation options. The role of the RTI'. 
should be shifted from an entrepreneurial one of 
preservinq the bus company to a mission-oriented one 
of serving various public transportation needs. 
Until the RTA boards and executives recognize the 
difference between the entrepreneurial role of pre
serving specific transportation service and the 
public mission to solve a specific problem, it will 
be difficult to implement alternative solutions. To 
implement a mission-oriented approach, there is need 
to separate the rules, liability, funding, and 
guidelines that apply to the entrepreneurial opera
tion of the traditional services and the promotion 
and procurement of alternative services. For ex
ample, if a transit authority finds it more cost 
effective to promote carpooling than to add addi
tional buses into low-density suburbs, the carpool 
efforts should not extend the common-carrier liabil
ity standard, Section 13(c) labor protections, pub
lic hearings over route and fare changes, and non
competitive requirements to cover all carpools that 
develop. 

Tax Issues 

The IRS should resolve the tax issues and decide 
whether ridesharinq is a business. The qoal of 
r ideshar inq is to accomplish public goals through 
the cooperative effort of ind~viduals (employers, 
employees, public officials, administrators, neigh
bors, friends, schoolmates, and other groups) who 
voluntarily decide to ride together. By making some 
vans tax-deductible and others highly taxed and by 
being unable to define when a vanpool is a business 
and thus which laws are applicable, the tax mecha
nism is a strong force to artificially structure the 
form vanpools take. 

Currently, discussions are under way to subsidize 
employers to assume a large legal responsibility for 
their employees• transportation to work or to sup
port transit authorities to do something they are 
ill-equipped to do, whereas individuals who can 
easily do it are discouraged by the uncertainty of 
liability and tax issues. 

Federal tax law should recoqnize the following 
points: 
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1. Ridesharing is a cooperative area of activity 
and not subject to the traditional business or per
sonal accounting and tax principles. 

2. Employer efforts to promote ridesharing are a 
public service activity and should not necessarily 
be 1 imi ted to employees only. For example, the in
vestment tax credit should apply regardless of 
whether the pools include nonemployees, because this 
restriction encourages the destruction of pools 
involving neighbors or spouses who may work for 
nearby employers. 

3. Individual pools are cooperative efforts and 
should have well-defined accounting and tax 
procedures without reference to whether or not the 
driver considers it to be a business. 

Federal and state legislatures should explicitly 
recognize that it is in the national interest for 
government to permit individual citizens to cooper
atively resolve their own transportation problems at 
their own expense and that these solutions should 
not be restricted to promote government-subsidized 
solutions, such as mass transit, the National Rail
road Passenger Corporation (Amtrak!, rail commuter 
services, subsidized intercity bus runs, or employ
ment programs for drivers under the Comprehensive 
Employment and Training Act. 

SUMMARY 

Government seldom faces such a logical, inexpensive, 
and acceptable solution to a major national prob
lem. Unfortunately, both state and federal govern
ment must make major legal and policy changes if the 
full potential of the r ideshar ing solution is to be 
realized, This paper has attempted to illustrate 
how government has unintentionally inhibited ride
sharing by first making it illegal and then, after 
it was legalized, by applying archaic, inappropriate 
legal structures that did not recognize its coop
erative, public service orientation. Seldom has 
government been faced with such a productive, low
cost situation requiring such a redirection in reg
ulatory, tax, liability, insurance, and funding 
philosophy. 

Demand Analysis for Ridesharing: State-of-the-Art Review 
LIDIA P. KOSTYNIUK 

The methods that are currently used to estimate demand for ridesharing for 
the work trip are reviewed. These techniques are categorized by the basic ap· 
proach used, and models within each category are described, reviewed, and 
summarized. The first category consists of those techniques developed from 
the perspective of the formation of ridesharing units and includes the assess
ment of areawide ridesharing potential by estimation of possible matches and 
the identification of characteristics of the population that shares rides. The 
second category includes the techniques that view ridesharing as an individual 
or household decision. These include utility maximization models and house· 
hold travel decision simulations. The third category includes those models 
concerned with estimating changes in ridership by various modes, including 
ridesharing, that result from the implementation of high-vehicle-occupancy 
treatments. These models consider demand and supply effects to obtain 
equilibrium traffic flows . 

Ridesharing, the transportation of persons in a 
motor vehicle where such transportation is inci
dental to the purpose of the driver, did not gene
rate much interest on the part of transportation 
analysts prior to 1973-1974. Until then, tradi
tional transportation demand methodology developed 
in the 1950s and 1960s did not directly concern it
self with ridesharing, and the sharing of rides 
entered into the planning process only through the 
automobile occupancy model. The objective of the 
automobile occupancy model was to convert person 
trips into vehicle trips for the purpose of planning 
highway facilities. Although the possibility of 
affecting vehicle occupancy by deliberate public 
policy did occur to planners in the 1960s, it ap-


