
Progfams."

These Digesrs contain supplements and new papers that are periodically compiled æ addenda to the treatise, Selected Studies ín Highuay Lau, published by the

Continuing Project on
Legal Problems Arising Out of High\ñ¡ay Programs

This LegaT Research Digest ís an NCHRP staff dígest of the
progress and status of NCHRP Project 20-6, Legal Problems Arising
Out of Híghway Prograøs," for whieh the Transportation Research
Board ís the agency eonducting the research and is the pubTisher
of SSHL. The PrincipaT Investigator responsibTe for the project
is Robert W. CunLi-ffe, TRB CounseT for LegaT Research, serving
under the Special Projects Divísion (B) of the Board.

A maþr and continuing need of state highway and
transportation departments involves the assembly,
analysis, and evaluation of operating practices and legal
issues associated with highway projects. Individual
state legal experiences need to be compared and made
available for possible application nationally. A need
also exists for research on both immediate and longer
range highway legal problems.

NCHRP Proi:ct 20-6 was established in 1968 to meet

these needs. It is a continuing study under the
direction of the TRB Legal Counsel for Iægal Researcl¡
serving under the Special Projects Division of the
Board To date more than 70 study topics in the highway
legal area have been researched under this project, More
than 15 study topics are under contract for research, and
in excess of 15 study topics are pending with authors
being sought or subcontracts being processed. These
studies are carried out by the Counsel for l-egal Research
or by outside legal consultants for an avera5e fee'of
less than $10,000 each.

Selected Studia in Hiehwav Iåw (SHL) was intoduæd
bytheTransportation Research Board n 1976 as part of
NCHRP Project 20-6. It has been received as a
significant contribution to the literature in this
field The term'highway law'' embraces many branches of
the law, including contracts, torts, eminent domain,

evidence, and taxation Although numerous texts treat
these traditional branches, specialized treatment is not
given to the large body of case law that has an important
impact on the administration and operation of the
nation's highway system The purpose of SSHL is to fitl

With the publication of this firct issue, NCHRP
introduces its new sedes, th€ "Legal Research
Digest." Like previous papers od$nating fiom
NCHRP Project 20€, which have been published in
the NGHRP Research Resulb Digest Eeries, each
issue of the Legal Research D¡gest will focus on
supplements and new papers which will be
compiled and subsequently published as addenda
to the &volume compendium, Selected Studies in
HiÉhway Law. Because the matedal presented in
these Digests will still be of interest to individuals
in the transportation commun¡ty who are not
necessafily in the l€gal profession, they will
continue to be widely disttibuted througlh the
Tlansportation Research Board's selective
distribution process. For the convenience of those
individuals possessing the compendium, the Legal
Research Digest will be 3{ole punched for
retention in a binder, as a ready leference,
pending receipt of subsequent addenda.

Tn¡NsPoRr,{noru R¡se¡ncH Bo¡no
NA'NONÀL RESEARCH COUNCIL
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this void in American legal writing by furnishing a

reference that is directly and exclusively concerned with
highway law This compilation of cases dealing with
highways provides a clearinghouse for analysis and
discussion of the rules of law announced therein. To

accomplish this objectivq critical p¡oblems in the field
of highway law were identified, and ræearch Papers were

prepared by the TRB legal staff and consultants'
Volumæ I and 2 of SSHL dealing primarily with the

law of eminent dornain, were publistred and distibuted in
1976. Volume 3, dealing with contracts, torts,
environmental and other areas of highway law, was

published and distributed early in 1978. An expandable

publication format was used to permit future
supplementation and the addition of new papers. The

first addendum to SSHL. consisting of 5 new papers and

zupplemenß to I existing paperq was isued during 1979;

"nd 
u s.cond addendurn, including 2 new papers and

supplements to 15 existing papers, was released at the

Ueginning of 1981. In December 1982" a third addendunl

consisting of 8 new papors, T supplemen8 as well as an

expandable binder for Volume 4, was issued. In June

fm8, NCfnp gttliúed 14 new papen and 8 supplernenß and

an index that incorporates all the new papers and

supplemenh that have been published since the original

publication tî 1976, except two that will be published

when Volume 5 is issued in a year or so. The text which

totals about 3,000 pages (see Table I for contents),

comprises 67 papers, 38 of which are published

suppiements in the Selected Studies in Hiehway Law'

Copies of SSHL have been sent, free of chargq to NCHRP

sponsorq other offices of State and Federal governments'

and selected university and state law libraries' The

officials receiving complimentary copies in each state

are: the Attorney General and the Chief Counsel and

Rightof-Way Director of the higþway agency. Beyond this

iniliat distiibution, the volumæ are for sale through

the Publications Office of the Transportation Research

Board.
Published papers from this study have also received

distibutionthrough the NCHRP Research Results Digest

series (See Table 2). Future isues of papers emanating

from ÑCffnp Proi:ct æó will appear in tlre NCHRP lrgal
Research Digest Series. Copies of all requests can be

obtained from the Publications Office, Transportation

Research Board, 2101 Copstitution Avenue, N'\Y',

Washington, D.C. 20418.
Futuie work in this continuing project will include

resea¡ch on new topics of current interest in the highway

legal field. Updating and supplemçnting the text book

*it 
"lro 

¡e continue¿ NCHRP Project Committee SP2G'6

meets periodicalty to select topics for study under

Proircß 20{' The membership of this committee is given

in Table 3. Topics approved by the Committee but not yet

completed are given in Table 4.

Candidate topics are suggested by members of the

committee based on input from a variety of sources'

State highway and transportation departments personnel

may submit suggestions for study topics directly to the

NCHRP or, if desired, through their State TRB
representative Suggæted topics must be accompanied by

a brief scope statement or discussion of the problem'

The Principal Investigator for Project 20-6, Robert

W. Cunliffe, can be reached ú Q02)334'3205 and the

NCHRP Senior Program Officer, Crawford F Jencks, at
(20?.)334-2379.

TãH€ L CONTEI'ITS OF'SEÍ,ECTED SIUDIES IN HIGH\ryAY LAW"

Volume 1

Chaote¡ I Eminent Domain: Conceptual Foundation

¡ lffhere Doee Police Power End and Eminent Domain Begin

¡ Damnum Äbgque Injuria and the Concept of Juet

Compensation in Eminent Domain
¡ The Meaning of HighwaY PurPoae
o Eminent Dãmain: A took at Current Probleme and

Future DeveloPments

Chapter II The Trial of a Hiqhwav Condemnation Case

o Overview of Rules of Compenaability and Valuation
Evidence for Highway Land Äcquisition

o Trial Strategy and Techniquee using the Comparable
Salee Approach to Valuation

o Trial 
-sirategy and Techniquea Using the Income

Àpproach to Valuation
¡ triut Strategy and Techniquea Using the Coet Less

Depreciation Approach to Valuation
¡ Trial Strategy and Techniquee to Exclude

Noncompeneablebamages and Improper Valuation Methods

in Eminent Domain
o Trial Âids in Highway Condemnation Casee

¡ Rulee of Discovery and Diecloeure in Highway
Condemnation Proceedings

Chapter III Valuation Probleme in Condemnation

o Valuation and Condemnation of Special Purpose

Propertiee

Volume 2

Chapter III lcontinued)

c Valuation and Condemnation of Advertising Signa and

Related Property Interest Under the Highway

Beautification Act
¡ Valuation and Condemnation Problema Involving Trade

Fixtures
o Valuation in Eminent Domain as Affected by

Recognition of Benefits to Remainder Property
o Valuãtion in Eminent Domain as Affected by Zoning

o Valuation Changes Reeulting form Influence of Public

Improvements
¡ nisht to Compensation in Eminent Domain for

Àbrogation of Reetrictive Covenants

I



Chapter IV Special Problems in Hishwav and Land
Acquisition and Use

r Supplemental Condemnation: A Discussion of the
Principles of Excess and Substituüe Condemnation

r Theory and Practice in Inverse Condemnation for Five
Representative States

¡ Recent Developments in the Law of fnverse
Condemnation

. Recovery for Condemnation Blight Under Inverse Law

. Procedural .A.spects of Inverse Condemnation - Title or
Interest Äcquired by llighway Department

o Liabiliüy for Highway Drainage Damage
. Advance Äcquisition of Highway Rights-of-rrVay
o Liability of the State for Highway Traffic Noise
r Legal Implications of Control of Access to

Uncontrolled-Access Highways
. Payment of Aüüorney Feeg in Eminent Domain and

Environmental Litigation
r Payments to Public Utilities for Relocation of

tr'acilities in Highway Rights-of-Way
¡ Local Plans and Land-Uee Controle in Relation to

Highwaye and Their Use

Chapter V Multiple Uge of Hishwav Corridors

o Valuation of .Ä'irspace
¡ Joint Developmenù Under the Model Airspace A'ct

Volume 3

Chanter VI Hichwav Contract Law

o Licensing and Qualifications of Biddere
r Competitive Bidding and Award of Highway Conetruction

Contractg
. Bid Mistakes: A Practical Approach to the Problem
o Indemnification and Suretyehip
o Labor Standarde in Federal--A'id Highway Congtruction

Contracts
Control of Conflictg of Inüerest in Highway
Conetruction Contract -A.dminietration
Legal Problems Arising from Changea, Changed
Conditions, Disputes, Clauses in Highway Congtruction
Contracte

o Legal Effect of Representations as üo Subeurface
Conditions

3

Liability for Delay in Completion of Highway
Construction Contract
Trial Strategy and Techniquee in Highway Contract
Litigation

Volume 4

Chapter VII Environmental Law

¡ Environmental Litigation: Rights and Remediee
¡ Trial Strategy and Techniques in Environmental

Litigation

Chapter VIII Tort Liability

Liability of State Highway Departments for Design,
Construction, and Maintenance Defects
Pereonal Liability of State Highway Department
Officers and Employees

o Liability of State and Local Governments for Snow and
Ice Control
Liability for Wet-'lileather Skidding Accidente and
Legal Implications of Regulations Directed to
Reducing Such Äccidents on Highways
Liability of State and Local Governments for
Negligence Ârising out of the Installation and
Maintenance of Warning Signs, Traffic Lighta, and
Pavement Markinga
Legal Implications of Highway Departments for Failure
to Comply with Deaign, Safety, or M¿intenance
Guidelinee
Liability of the Süate for Injury-Producing Defects
in Highway Surface
Liability of State Highway Departments for Defecte in
Design, Conatruction, and Maintenance of Bridges

Chapter IX Interqovernmental Relations

¡ The Federal-State Relationship in the Federal-Âid
Highway Program

¡ State Highway Programs Vergug the Spending Power of
Congress

c The Effects of Federal and State Public Information
,A,cts on Highway and Transportation Department
Activities

I Legal Aspects of. Historic Preseryation in Highway and
Traneportation Programs

a

a

Table 2. NCHRP RESEARCH RESULTS DIGESTS EMANATING FROM PROJECT 20-6

RRD No.

3

6

Title

Relocation Ä.seistance Únder Chapter Five of
Acr (1969, $1.00)
Standing to Sue for Purposes of Securing
.{.dministrative Diecretion in Route Locaùion

the 1968 Federal-Aid Highway

Judicial Review of Exercise of
of Federal-Äid Highways (1969,

11

19

26

$1.00)
Valuation Changes Resulting from Influence of Public Improvements (1969,

$r.oo¡
Advance Acquieition Under the Federal-Aid Highway ,{ct of 1968 (1970,

$t.oo¡
Valuation in Eminent Domain as Affected by Zoning (1970, $1.00)
Federal Environmental Legislation and Regulations a8 Àffecting Highways
(1971, $1.00)
Propoeed Legislation to Authorize Joint Development of Highway
Rights-of-Way ( 1971, $1.00)
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99
t03

32

39
40
41

42

46

47

54

68
79

80

83

95

108
109

110

111
rlz

113

116

119
L29

134

135

136
137

138
111

L46
146

L17

149
150

changes in Exieting state Law Required by the uniform Relocation
Asgistance and Real Property Àcquisition Policiee Act of 1970 (1971'

$ 1.oo)
Legal Effect of Representation as to Subsurface Conditions (19.72, $1.00)
Appeal Bodies for Highway Relocation Assietance (1972' l1'00)
Trial Strategy and Techniquea to Exclude Noncompensable D.amage¡ and

Improper Valuation Methods in Eminent Domain Cases (tS?2, l1'OO)
Supplemental Condemnation: A Discussion of the Principlea of Excese and
Sutetitute Condemnation (1972, $1.00)
Exclusion of Increage or Decreaee in Value Caused by
for which Lands are Condemned (1973, $1.00)
Trial Strategy and Techniques Using the Comparable

(1e7e $3.00)
Right to Compensation in Eminent
Covenants (1979, $3.00)

Domain for .A.brogation of Restrictive

Facilities iir Highway

Valuation (1973, t1.00)
Trial Straùegy and Techniquee Using the Income Approach to Valuation
(1978, $1.00)
ihe Meaning of l{ighway Purpose (1975, $1.00)
Personal Liability of state Highway Department officerg and Employeea
(1925, $B.oo)
t iuUitity oi Stut" Ilighway Departments for Deeign, Construction, and

Maintenance Defect¡ (1975, $3.00)
Liability of state and Local Governmente for snow and Ice control (1976,

$B.oo)
Legal Implicatione of Regulations Aimed at Reducing \ilet-weather skidding
Accidents on Highways (1977, $3.00)
Liability of the State for Highway Traffic Noise (1978, $3.00)
Payment of Attorney Feee in Eminent Domain and Environmental Litigation
(1978, tsoo)
irial btrateg:y and Techniques in Highway Contract Litigation (1979' $3.00)
control of conflictg of Interest in Highway conetruction contract
Administration (1979, $3.00)
Liability of Staie and Local Governments for Negligence Arising ouü of the

Installaiion and Maintenance of Warning Signs, Traffic Lights, and
Pavement Markings (1979, $3.00)
Trial Aide in Highway Condemnation Casea (ts79, $s.00)
Legal Implicatiãne of Control of Àccees to Uncontrolled-A"ccegs Highways

Public Improvement

Salea Approach to

Comply with Design,

Interest Acquired by

in Highway Surface

Payments to Public Utilities for Relocation of
Rights-of-\ilay (1980, $3.00)
Coirdemnation lilight Under Inverse Law (1980, $3.00)
Legal Implications of Highway Department's Failure
Saiety, or Maintenance Guideline¡ (1981, $3.00)
Procedural Äspects of Inveree Condemnation-Title on
Transportationand Other Public Agencies (1982, $300)
Liability of the State for Injury Producing Defects
(1e82, $3.00)
òtutu ttistr*"y Programs Versus Spending Powers of Congress (198'? $3.00)
The Effãcts ôf Feãeral and State Public Information Acts on Elighway and

Transportation Department Activities (1982, $3.00)
Legal ispecte of Historic Preservation in Highway Programe (1982, $3.00)
l,iaUitity of State Highway Departments for Defects in Design,

Construction, and Maintenance of Bridgee (1983, $3.00)
Final ,A,mendment Äspecte of Control of Outdoor Advertieing (1935' $5.00)
Minority and Dieadvantaged Businees Enterprise Requirements in Public
Contract (1985, $6.00)
Mineral Èientr in Rishts-of-Way: ,4'cquisition, Valuation, and Dispoaition
(1e85, $5.00)
Èxuction of iìight-of-¡ffay by Exerciee of Police Power (t986, $5.00)
Planning and Precondemnation Àctivitiee as Consùituting a Taking Under
Inveree Law (1986, $5.00)

Liability of State for Injury or Damage -Occurring 
in Motor Vehicle

¡.""iã"r{t Caused by Trees, 
'Shrubbery, or Other Vegetative Obgtruction

L;;;t"ã in Risht-oflWay or Growing on Adjacent Private Propertv (1986,

$6.00)

151
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o 152

153

15tt

156

157

158
160
161

163

164

Enforceability of the Requirement of Notice in Highway Construction
Conüracts (1986, 16.00)
Liability of the State for Injuriee Caueed by Obatructions or Defecte in
Highway Shoulder or Berm (1986, $5.0O)
Trial Straüegy and Techniquee in Enforcing Lawr Relating to Truck Weighta
and Sizeg (1986, t6.00)
Continuing Project on L€gal Problems Arieing out of Highway Progra¡nÁ. A
status rêporü (1986)
Supplement to Liceneing and Qualification of Bidder¡ in Selecting Studies
in Highway Law (1986, t5.00)
Legal and Procedural l¡euer Related to Relocation As¡ietance (1986, 15.00)
Àcquiaition of Uneconomic Remnant! Under 23 U.S.C. 109(f) (1987, f6.æ)
Public and Private Partnerrhips for Financing Highway Improvementr (1987,
ts.oo)
Supplement to Compeüitive Bidding and Award of Construction Contracts in
ssHL (1e87, $5.00)
Righte of Abutting Property Owner Upon Conversion of Uncontrolled-Accee¡
Road lnto Limited Acceos Highway (1987, 16.00)

Table 3. NCHRP PROJECT COHMIITEE SP20'6

Chairnan
Nolan H. Rogers

Maryland Departnent of lransportatLon

o IJatson C. Arnolda
Austin, Texas

Ruth J. Andersb
l,aurel, Haryland

Robert F. Carlsonc
Carnichael, California

Kingsley T. Hoegstedtc
Sacramento, California

Delberc Ì1. Johnson
l.Iashington DepartnenÈ of

lransportation

Thomas N. Keltnerd
Oklahona CitY, Oklahona

David R. Levinb
BeÈhesda, Maryland

Èlichael E. Llbonatl
Temple UnlversitY SchooL of l,aw

Daniel R. llandelker
l.lashington Unlversity School of

Lat¡

Spencer A. l{anthorPe
PennsYlvanfa DePartnent of

Transportation

Joseph H. l¡fonÈanoe
Denver, Colorado

Lynn B. Obernyer
Colorado DêPartmer¡t of l,av

Jean G. Rogers
Federal HighwaY Ad¡oinistration

Ed!¡ard V. A. KussY
FIiLIÀ Llaison Representative

a
b
c
d
e

Fornêrly rtith Texas Offlce of the Attorney General
ForDerly wíth Federal Hlghway Ad$inlstratlon
Forroerly wlth Cellfornia Depertnent of Transportstion
Formerly r¡ith Oklehorna Department of TransPorÈetlon
Fonnerly nlth Colorado DePartnent of Highrays

ic



Table4. TOPICS APPROVED FORSTUDY

Topic No. Title

3-20

4-03

4-13

4-19

4-20

4-21

4-22
1-24

4-28

4-26
5-1
5-2
D-ó

6-4
5-5

5-6

5-7
5-8

5-9

5-10

5-11

5-r2

5-13

5-14

5-15

5-16

D-I'

5-18

Update of Five Papere in Contract Law (In Progress; three papers

completed)
ä"f,ifitv áf P,r¡ti. Agencies Arising out of Rejection of Low-Bids and

t"tir"*ui¿ of Contracte (In Progrese; wae 3-13)

i;; il of Alternatiì" b""ìg" Specificatione and Value Engineering

Clauses in HighwaY Contractg
Wã|f""¿, aña fiooaptain Protection and the Federal-A.id Highway

Program (In Progresa)
What Constitutes the Ädministrative Record in Highway Cases (In

Progress)
ori""J ót clean Air Àct Requiremente on Regional Transportation

Planning
S".p""ti"" and Debarrment of Highway Conetruction Contractors

u;äJ; ;i ct upt"" in ssHL on nlegal Aspects of Historic preservation

in-Highway and Transportation Programs
iõu.j oi ci"it nislris A;t on DJpartmenüe, Programs and officiala (In

Progress)
i"sãi Ati*t. of Hazardous Waste Containments in Highway Programs

ñ;;;;ili;"i"iio"u"v Exemption of Tort Liabilitv (In Progress)

Condemnation Blight and Project Enhancement
Ã;;lt;b" of Na"tional Environmental Policv Act to Highwav Planning

and HighwaY Programs
Public Duty Defenge to Tort Liability
i"s"i- õbfig"tion of Statee to Permit Highway occupancy of New

ieitrnotogie-s (e'g. Fibre Optica and CA'TV)
St.t" ffiõft*uy 

-t iuUitity ior and Ability to Recover Âttorney Fees and

Costg
Obligation of State Highway Departments-in€oastal Zones

u;ä;;'É;;i i" isÉr, o', "iiu¡ititv of the state for Hishwav Trafrrc

Noisen
il.u.L"t""" Inlluenced and Corrupt Organiøationa Act - RICO Cases

(Civil) in the HighwaY Program
ìt " Ut", Implementatioi, and Enforcement of Liquidated Damage

Provisions in Highway Construction Contracte
¡;;pì;;"t ø -'r,"sät Implications of Highwav Departments' Failure to

Co't"pfy with Design, Safety, or Maintenan-ce Guidelinee"

õ"opi"t""i t" 'iiu¡iliti'ór the State for Injury Producing Defects in

Highway Surfacen-s;î;i;""t 
to "Liabilitv of State Highwav -Departments 

for Defects in

nes¡n, Construction, and Maintenance of Bridgesn - ^
ilñü;;t to "r,iaúitiiJ of state and Local Governments for snow and

Ice Control"
äppr"_""t to ,,Liability for wet_we_ather skidding Accidents and Legal

lÃ-pii""tio"t of Regulaiions Directed to Reducing Such 'A'ccidents on

HighwaYsn
S"îpf"å""t to 'Valuation Changes Resulting from Influence of Public

Improvements"
Sîipf "*""t 

to "Planning and- P¡econdemnation Activitieg as

Constitutittg a Taking Under Inverse Lawn

Soppi"*""i to "Minority and Disadvantaged Business Enterprise

Requirements in Public Contracting"

Areasof lntersst: 11 adm¡nìstration.l2planning.l4finance, lSsocioeconomics, lTenergyandenvironment'2f facil¡ties design'

23 environmental design,33 construction,40 construction ani ma¡ntenance equipment' 51 transportation safety' 54 operations and

rraffic control, 70 transportation law (1 highway *runrpor,*ioì, 2 public transìt,3 rail transportation' 4 air transportat¡on' 5 other)


