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which continues NCHRP's policy of keeping depart
ments up to date on laws that will affect their 
operations. 
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to Selected Studies in Highway Law. Volumes 1 and 
2 of SSHL deal primarily with the law of eminent 
domain and the planning and regulation of land use. 
Volume 3 covers government contracts. Volume 4 
covers environmental and tort law, intergovernmental 
relations and motor carrier law. An expandable 
format permits the incorporation of both new topics as 
well as supplements to published topics. Updates to 
the bound volumes are issued by addenda. The 5th 
Addendum was published in November 1991. Addenda 
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Between addenda, legal research digests are issued to 
report completed research. Presently the text of SSHL 
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are: the Attorney General and the Chief Counsel and 
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this initial distribution, the 4-volume set is for sale 
through the Transportation Research Board ($185.00). 

APPLICATIONS 

The foregoing research should prove helpful to 
state transportation planners, right-of-way officers, 
highway design engineers, state environmental 
officials, and state highway attorneys. Familiarity 
with the various methods used by state officials to 
mitigate the environmental impact of transportation 
projects will be extremely useful to highway design 
engineers as they construct new or expand existing 
highways. Likewise, attorneys who assist them will 
better understand legal methods that have been 
successful in mitigating the environmental impact of 
transportation projects. 
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AUTHORITY OF STATE DEPARTMENTS OF TRANSPORTATION 
TO MITIGATE THE ENVIRONMENTAL IMPACT OF 
TRANSPORTATION PROJECTS 

By Richard A. Christopher 

Special Assistant Chief Counsel Illinois Department of 
Transportation Chicago, Illinois 

INTRODUCTION 

Every agency of State government charged with the duty to plan, 
design, construct, operate, and maintain transportation improvements is 
faced with a series of great challenges. These agencies are usually faced 
with a limited budget, a shortage of manpower, and an impatient constitu
ency. They are expected to produce an annual capital program that 
reaches into all of the corners of the State and gets the most out of limited 
resources. These limited financial resources must also be made available 
for the special needs of environmentally significant resources which will 
be adversely impacted by projects. Since state transportation depart
ments are public works agencies, they do not always have the necessary 
statutory authority to address these concerns. This lack of authority is 
quite often due to the perception that these agencies were not created, 
funded with a dedicated tax (usually from the sale of motor fuel), and 
given eminent domain power to ensure ecological balance. When they step 
outside of their expected role and set about completing environmental 
mitigation tasks, there are questions about how far they can go. This 
paper will explore the limits of their authority. 

This paper assumes a significant Federal role in its analysis. Federal 
laws for protection of ecological and cultural resources have created the 
framework for most of the State authority that exists. A brief historical 
summary is provided to show how project mitigation policy has evolved. 
In particular, this paper is concerned with current Federal and State 
statutory mitigation programs. A portion of the discussion, therefore, 
deals with some common issues related to funding and land acquisition. 
It is not the intent here to analyze, in detail, each Federal and State 
program. This would require research far beyond the scope of this paper. 

THE EVOLUTION OF PROJECT MITIGATION 

Although many individual water resource projects in the twentieth 
century had features incorporated in them to reduce or compensate for 
impacts on fish and wildlife, generic authority to modify these projects 
in this way was not provided until 1958.1 At that time, the Fish and 
Wildlife Coordination Act2 was amended to expand the project purpose 
for federal water projects so that mitigation planning could be performed 
in a timely fashion. The mitigation contemplated was to consist of mea
sures to prevent loss of, and damage to, wildlife resources and provide 
for their development and improvement.3 

A slightly different form of mitigation was initiated for federally 
assisted highway projects 8 years later. In an attempt to protect Brack-

enridge Park in San Antonio, Texas, Senator Yarborough introduced an 
amendment to the proposed Federal-Aid Highway Act of 1966 with a 
bold new policy to govern the protection of parklands.4 His amendment 
declared a Federal transportation policy to preserve parks and historic 
sites in cooperation with the States who, for the most part, plan, design 
and construct federally assisted transportation projects.5 He went on to 
require that the land in these parks and historic sites not be used unless 
there was no feasible alternative to such use, that all possible planning 
was shown to minimize harm due to the project, that substitute land was 
provided, and that additional project costs for the substitute land were 
to be included in the federally defined "costs of rights-of-way."6 This 
language was changed in the final version of Sec.15(a) of the Federal-Aid 
Highway Act of 1966 and made less specific; however, the concepts of 
avoidance and compensation as essential elements of transportation proj
ect mitigation survived.7 Section 15(a) required two findings. First, no 
project was to use a protected site, including wildlife refuges, if there 
was a feasible alternative. Second, if such use could not be avoided, all 
possible provisions to minimize harm needed to be included in the project. 
At this point mitigation poli~y started to be based on priorities. First, a 
protected resource should be avoided if possible. After this analysis, 
attempts to minimize harm should be explored. Senator Yarborough's 
additional language on substitute land to compensate for the loss was 
rejected "because of the indeterminate costs involved."8 Slightly modified 
language was adopted later that year to cover all transportation projects 
in Sec. 4(f) of the original DOT Act.9 

Another extremely significant event in the development of mitigation 
policy occurred in 1981 with the publication of the U.S. Department of 
the Interior, Fish & Wildlife Service Mitigation Policy .1° Fish & Wildlife 
stated its priorities in reviewing projects under the Fish & Wildlife 
Coordination Act11 and all other Federal laws which require their com
ments and recommendations. The policy was also intended as advice to 
other Federal agencies on how to shape their own decision-making priori
ties. Fish & Wildlife defined mitigation by accepting the definition pre
viously adopted by the Council on Environmental Quality. That defini
tion reads as follows: 

Mitigation includes: 
(a) .A voiding the impact altogether by not taking a certain action or parts 
of an action. 
(b) Minimizing impacts by limiting the degree or magnitude of the action 
and its implementation. 
(c) Rectifying the impact by repairing, rehabilitating or restoring the 
affected environment. 
(d) Reducing or eliminating the impact over time by preservation and 
maintenance operations during the life of the action. 
(e) Compensating for the impact by replacing or providing substitute 
resources or improvements.12 

In accepting this definition Fish & Wildlife said it "considers the 
specific elements to represent the desirable sequence of steps in the mitiga
tion planning process.m3 At this point mitigation was expanded to cover 



all of the previously recognized uses of the term with additional proviso 
that some forms of mitigation were clearly superior to others. Fish & 
Wildlife then went on to list the types of habitat to be protected in 
descending priorities.14 Some were to be avoided at all costs, others were 
to receive the other forms of mitigation in varying degrees, and the 
least valuable were to be assessed for habitat value improvements or 
enhancements. In order to implement or follow this policy, agencies with 
projects were going to have to commence mitigation planning early and 
evaluate affected resources in a rather elaborately detailed fashion. 

STATUTORY MITIGATION PROGRAMS 

Floodplains 

Many transportation projects, particularly highways, cannot totally 
avoid the areas adjacent to streams which convey and store flows during 
and immediately following storm events. These areas, commonly known 
as floodplains, are protected to a certain degree by the National Flood 
Insurance Program (NFIP), a composite of several federal laws,15 which 
requires identification of areas subject to flood hazards. A Federal execu
tive order issued in 197716 requires all Federal agencies to refrain from 
approving any action in a floodplain until alternatives that avoid adverse 
effects are assessed, location in the floodplain is justified, and the design 
is shown to minimize harm to upstream and downstream properties. Reg
ulations adopted pursuant to NFIP, also require transportation projects 
to be designed to keep upstream backwater increases under 1 ft in certain 
storm events. 17 A number of states have responded to these programs by 
adopting their own protection programs. Ten states have permit pro
grams to insure that transportation projects, like all other construction, 
do not unduly encroach on floodplains, restrict their capacities, or create 
hazards to safety during floods. 18 Seven states, with similar permit pro
grams, also require compliance by State agencies with local floodplain 
ordinances.19 In three states, the transportation agency complies with 
floodplain protection standards by interagency agreement20 or submis
sion of a plan for approval.21 Three states specifically exempt transporta
tion projects from their floodplain protection laws.22 Conditions of thei;e 
permits can require increased costs because of the need to minimize, 
rectify, or eliminate floodplain impacts over time. These increases can 
be due to design changes, or increased right-of-way needs, or increased 
maintenance. 

Wetlands 

The Federal Government exercises a much stronger hand in requiring 
anyone, including State transportation agencies, to receive a permit be
fore any construction requiring dredging or filling is done in a wetland.23 

Permits are processed by the U.S. Army Corps of Engineers pursuant 
to its regulations24 with strong involvement by the U.S. Environmental 
Protection Agency (USEPA).25 The relationship between these two agen
cies has been embodied in a Memorandum of Agreement (MOA) which 
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sets the policies and priorities for project mitigation involving wetlands.26 

The MOA follows the logic of the Fish & Wildlife Policy,27 with the 
additional goal of "no net loss" of wetlands because of the issuance of 
permits. The need to avoid wetlands is drawn from the EP A's regulations 
which require that before a project can take wetlands, it must be following 
the least environmentally damaging practicable alternative.28 Once this 
is shown, steps to minimize harm must be exhausted. At this point, the 
least favored mitigation option, compen:sation for lost wetlands, can be 
examined. The use of mitigation "banks" is mentioned in the MOA as a 
possible way for project sponsors to overcompensate at one location and 
possibly get credit at another. In addition the MOA recites the preference 
for compensatory mitigation to be completed as close to the site as possible 
and for long-term monitoring to determine whether compensatory mitiga
tion is successful. An additional layer of control requiring avoidance of 
wetlands, if a practicable alternative exists, can be found in a Federal 
executive order.29 The Federal Highway Administration (FHW A) has 
established policies on the appropriate amount of Federal participation 
in wetland mitigation.3° FHW A sets top priority on enhancement of 
wetlands inside the right-of-way, then improvement of existing publicly 
owned wetlands, and finally the purchase and creation of compensatory 
wetlands.31 

A number of states have responded in the area of wetland protection 
with widely varying programs. Four states require permits with no stated 
legislative policy on mitigation.32 North Dakota and Wyoming require a 
permit to drain a wetland with specific standards for replacement.33 Two 
states, Mississippi34 and Rhode Island/' limit protection programs to 
coastal wetlands. California,36 Oregon,37 and Maine38 prevent unreason
able harm or adverse effect to wetlands. An additional requirement of a 
finding of no feasible and prudent alternative to wetland use and minimi
zation of harm is imposed by Massachusetts39 and Pennsylvania,40 which 
implies favoring avoidance over minimization and compensation. Project 
benefits are balanced against the harm to wetland values in Florida41 and 
Virginia,42 with a positive benefit required. This balance test is aug
mented with specific preferences for water-dependent projects in wet
lands in South Carolina43 and in addition, the need to show no practicable 
alternative to wetlands use, the stated preference for avoidance, in Mary
land,44 Michigan,45 New Jersey,46 and Yermont.47 The preference for 
avoidance and allowance for banking without a specific required balance 
of public benefit is required in Illinois for State projects.48 

Farmlands 

In response to the growing trend of ir:revocable conversion of agricul
tural lands to nonagricultural uses, Congress passed the Farmland Pro
tection Policy Act (FPPA) in 1981.49 The FPPA requires Federal agen
cies to identify the adverse impacts their projects have on the preservation 
of farmland and then consider alternaltives which would lessen those 
impacts.50 In addition, Federal agencies need to assure that, to the extent 
practicable, their projects are compatible with State and local government 



programs and policies to protect farmland.51 The U.S. Department of 
Agriculture Soil Conservation Service was required to adopt criteria to 
identify and quantify those adverse effects52 and has promulgated rules 
to guide the Federal agencies.53 The rules created a rating system that 
combines productivity, proximity to other urban or rural land uses, im
pacts on remaining farmland after the conversion, and indirect or second
ary effects of the project on agricultural and other local factors to arrive 
at a score.54 If the rating exceeds a score of 160, the project agency must 
consider alternatives, which avoid or minimize farmland, so that the score 
can be reduced.55 Although the FPP A explicitly states that it does not 
create a cause of action to challenge a Federal project,56 the FPPA has 
been cited as creating valid considerations for FHW A when it decides 
whether a project can avoid lands protected under Sec. 4(f) of the DOT 
Act.57 

The least structured State legislation in this area requires cooperation 
with the State agricultural agency in projects.affecting land under pro
tective agreements or in areas with exclusive local agricultural zoning,58 
documentation of any failure to follow local soil and water conservation 
district recommendations,59 or consideration of agricultural impacts and 
preparation of a worksheet if more than a minimum number of acres of 
farmland are needed.60 An intermediate level of control applies in states 
which prohibit eminent domain in agricultural areas before a study is 
l)repared61 or require careful consideration of alternatives which avoid 
local agricultural preserves and the public cost associated with losing 
those preserves.62 Pennsylvania's program focuses on new highways and 
requires a finding of no feasible and prudent alternative (avoidance) by 
a special board before agricultural lands are condemned. 63 In Vermont, 
an environmental board can withhold permits for transportation projects 
unless there is an analysis of alternatives which avoid agricultural land 
and there is no significant interference with adjoining farmlands.64 Two 
states, New Jersey65 and Virginia,66 protect locally created agricultural 
and forestry districts by prohibiting condemnation unless the Governor 
makes specific findings of necessity and the lack of alternatives which 
avoid the areas. 

Threatened and Endangered Species 

The Congressional policy requiring Federal agencies to seek to conserve 
endangered species of plants and animals is expressed in the Endangered 
Species Act of 1973 (ESA).67 Section 7(a)(2) of ESA68 requires Federal 
agencies to consult with the Fish and Wildlife Service (F&WS) or the 
National Marine Fisheries Service (NMFS) and "insure that any action 
authorized, funded or carried out ... is not likely to jeopardize the contin
ued existence of any endangered species or threatened species or result 
in the destructive or adverse modification of habitat ... determined ... 
critical, unless such agency has been granted an exemption." After con
sultation,69 an opinion is issued concluding whether or not a species is 
jeopardized or critical habitat will be adversely modified.70 If jeopardy 
or adverse modification is found, reasonable and prudent alternatives are 

offered to avoid these effects.71 Federal agencies whose projects have been 
found to jeopardize a listed species or its habitat cannot show compliance 
with ESA without receiving an exemption from the Endangered Species 
Committee.72 If the Committee finds no feasible and prudent alternative 
to the proposed action (impacts cannot be avoided) and the project has 
paramount importance, it can establish mitigation and enhancement mea
sures to minimize adverse effects.73 The States have adopted a range of 
responses to the Federal model. Some require State agencies to cooperate 
in endangered species protection, but have no mandatory consultation or 
mitigation.74 Others limit their protective programs to endangered or 
threatened plants75 or specifically prohibit any project delay due to a 
rare plant.76 New Jersey requires a finding of no jeopardy before a 
wetland permit is issued.77 South Carolina requires consideration of the 
extent a project affects endangered wildlife habitat in its coastal zone.78 
Statewide prohibitions on jeopardy to listed species or their habitat are 
provided in Nebraska,79 Illinois,8° California,81 and Maine,82 with all of 
the protections called for in ESA provided in Oregon83 and Vermont.84 

Parklands and Refuges 

All transportation projects which receive any form of Federal approval 
or funding must comply with Sec. 4(f) of the DOT Act.85 Section 4(f) 
requires specific mitigation findings before publicly owned parks or wild
life refuges86 can be used. "Use" is defined in the rules of FHW A and 
UMTA87 as occurring when a project physically takes land from a pro
tected site or passes close enough to substantially impair "the protected 
activities, features or attributes that qualify a resource for protection."88 

No use can occur unless there is no feasible and prudent alternative to 
such use. Design alternatives which avoid Sec. 4(f) properties should be 
identified and evaluated. The project must also include all possible plan
ning to minimize harm resulting from such use.89 Pennsylvania90 and 
Texas91 have protective statutes that copy Sec. 4(f) practically verbatim. 
California,92 Minnesota,93 and New Hampshire94 condition acquisition of 
parkland for transportation projects on the acquisition and transfer of 
functionally equivalent substitute land. 

Historic and Archaeological Sites 

The Federal process of identifying historic and archaeological sites 
and considering the effects of projects on those prehistoric properties is 
embodied in the National Historic Preservation Act (NHPA).95 When
ever a federally approved transportation project "uses" one of these 
properties, the mitigation requirements of Sec. 4(f) of the USDOT Act 
are triggered.96 Section 106 of NHPA97 requires Federal agencies to 
consider the effects of their projects on properties included in or eligible 
for the National Register of Historic Places (NRHP).98 The criteria for 
eligibility for NRHP require that a district, site, building, or object 
possess integrity of location, setting, design, materials, workmanship, 
feeling and association, and be associated with significant historical 
events or persons, or contain valuable historical data.99 If an adverse 1.11 



effect is found from a project100 which cannot be rendered not adverse,1°1 

the Federal agency must consult with the SHPO to seek ways to avoid 
or reduce the adverse effect.102 If a memorandum of agreement can be 
negotiated, it is signed by the SHPO and in some cases by the Advisory 
Council on Historic Preservation. "03 If such an agreement cannot be 
reached, consultation can be terminated.104 If a project requires property 
from an eligible or listed site or causes impacts that rise to the level of 
causing a substantial adverse effect that cannot be rendered not adverse, 
the mitigation requirements of Sec. 4(f) apply.105 When professional 
archaeological salvage is the appropriate mitigation, the procedures of 
NHP A and Sec. 4(f) can be truncated with findings of no "use" or 
"adverse effect. mo5 

The states of Florida,107 Hawaii,1°8 Illinois,109 Kansas,110 Massachu
setts,m New Mexico,112 Pennsylvania,113 Texas,114 and Montana115 protect 
historic sites from the effects of transportation projects with programs 
that combine the features of NHPA and Sec. 4(f). A permit to alter a 
protected site is required in Indiana, 116 Kentucky, 117 Minnesota, 118 North 
Dakota, 119 Vermont, 120 and West Virginia.121 Notice to the SHPO and an 
opportunity to comment with a chance to investigate and salvage is re
quired in Alaska,122 Arizona,123 California,124 Missouri,125 Mississippi,126 

Rhode Island,127 Tennessee,128 Utah,129 and Wisconsin.130 Archaeological 
salvage is specifically authorized in Arkansas131 and Nebraska.132 A direc
tion to minimize damage to historic sites is provided in Colorado.133 On 
the other side, transportation projects are exempt from historic preserva
tion in Georgia,134 and no bridge or highway structure in Louisiana can 
be listed in the NRHP.135 

Noise 

The principal Federal program governing transportation project noise 
abatement by State transportation agencies is the FHW A Procedures 
for Abatement to Highway Traffic Noise and Construction Noise.136 The 
FHW A procedures require certain analyses and demonstrations before 
a project is eligible for federal funding. Noise abatement measures that 
are reasonable and feasible must be incorporated into the project.137 Rea
sons must be given when no prudent solutions for noise impacts are 
reasonably available. Federal participation is limited to those measures 
which are cost-effective and include traffic management, alignment alter
ations, right-of-way for barriers and buffer zones, construction of barri
ers, and insulation of public use or nonprofit institutional structures_l38 

California has adopted a very specific priority system for construction 
of noise barriers along freeways and specific decibel levels for noise 
abatement (installation of acoustical materials, eliminating windows, air 
conditioning, sound baffle structures, conversion to different uses) in 
public and private schools.139 Florida has specifically adopted the FHW A 
program.1

•
10 Minnesota follows the rule of its Pollution Control Agency 

which exempt Interstate highway . m New York DOT has specific author
ity to provide for the insulation of publicly owned school buildings.142 

Noise is one of the impacts Pennsylvania DOT must assess in projects 
requiring right-of-way acquisition.143 If a project has an adverse effect 
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on residences, parks, religious institutions, or schools, there must be a 
finding of no feasible and prudent alternative to such adverse effect and 
of all reasonable steps to reduce the adverse effect.144 

Scenic Preservation and Enhancement 

Although there is no specific Federal program mandating the preserva
tion or enhancement of scenic beauty to reduce or prevent unsightly 
land uses adjacent to transportation projects, other than the outdoor 
advertising and junkyard control programs, 145 many States have adopted 
programs for acquisition of scenic easements146 or establishment of buffer 
areas adjacent to highways. The type of property interest acquired has 
been described as follows: 

Negative easements involve the payment to the landowner for a termina
tion or extinguishment of a portion of his property rights. Scenic ease
ments are an example: the landowner is paid by the State to terminate his 
right to erect structures or buildings or otherwise use his land so as to 
destroy the view from the highway. The 8tate obtains no rights to enter 
upon the land, either for its departments or the public at large. The State 
obtains only the right to enforce the neE;ative easement through court 
action.147 

The power to protect the areas adjacent to highways can help to reduce 
adverse effects on cultural and natural resources and can serve to mini
mize secondary impacts from induced development. Colorado, 148 Maine, 149 

and Miehigan150 have simply included scenic beauty in their list of appro
priate public uses of eminent domain power. Georgia151 has similar broad 
authority including acquisitions for planting trees and shrubs. Ala
bama, 152 Nebraska,153 Rhode Island,154 and Washington155 limit these ac
quisitions to land adjacent to or in close proximity to the right-of-way. 
Acquisitions must be in the vicinity in North Carolina,156 within 660 ft 
in Alaska,157 and within 1,000 ft in Idaho.158 This program may include 
enhancement of scenic beauty in California,159 Florida,160 Illinois,161 

Maryland,162 Mississippi,163 Nevada,164 and New Jersey.165 Any shade 
trees removed for a highway must be replaced in Delaware, 166 and Indi
ana's program is limited to Federal requirements.167 Virginia limits its 
scenic program to scenic highways or byways168 and will implement rea
sonable and practicable recommendations of landscape studies for urban 
highways with local financial participation.169 Pennsylvania prohibits 
adverse effects on aesthetics from projects requiring additional right-of
way unless there is no feasible and prudent alternative and the project 
includes all possible planning to minimize harm.170 Vermont prohibits 
any undue adverse effect on scenic or natural beauty or aesthetics.171 

Nature Preserves 

Four states172 have adopted systems to preserve unique natural areas 
by accepting formal dedications from public and private owners. These 
areas cannot be taken for inconsistent public uses without the approval 
of a board, commission, or wildlife agency and a finding of imperative 
and unavoidable public necessity. This level of protection raises the im-



portance of avoidance as the primary means of mitigation to its highest 
level under State law. 

RECURRING MITIGATION ISSUES 

Funding Constraints 

Since State transportation agencies usually construct, operate, and 
maintain projects with earmarked funds, a rather conservative approach 
is frequently taken to use of these funds. Project sponsors will often not 
undertake mitigation unless they are confident some portion of their costs 
will be reimbursed.173 Conversely project sponsors usually do not wish to 
participate in any cost that is not essential for completion of the project. 

This issue is addressed by FHW A in its Rules on Mitigation of Envi
ronmental Impacts to Privately Owned Wetlands.174 While the FHW A 
policy allows the use of Federal-aid highway funds for the acquisition of 
replacement lands,175 the priority in the use of these funds is to use 
land within the highway right-of-way.176 When it is necessary to acquire 
replacement lands, the lands can be used for creation of new wetlands or 
enhancement of existing wetlands.177 The FHW A decisions are made on 
a case by case basis for replacement acquisitions outside project right-of
way178 and must be reasonable and equivalent.179 Another related area 
where this issue has arisen is under construction of sewage treatment 
facilities under Title II of the Clean Water Act.180 Under this Act, EPA 
can make grants available for the "construction of publicly owned treat
ment works.msi In one case involving the acquisition of replacement 
wetlands required by construction of sewage treatment facilities in regu
latory wetlands, EPA ruled that it could not participate in this cost and 
was affirmed.182 EPA focused on the statutory definition of "treatment 
works" and concluded that mitigation lands did not contribute to the 
treatment of waste. The Court agreed with this conclusion and with 
EP A's position on the meaning of "construction" which is defined in the 
Clean Water Act as including the normal incidents of construction and 
" ... other necessary actions .... ms3 The Court construed this language 
as including only those activities which constitute an integral part of the 
treatment process and concluded that mitigation wetlands did not meet 
this test.184 Most states have no statute or case on point, but have simply 
concluded that project costs can be allocated to mitigation when they 
are required.1t15 Five states have adopted specific authority for use of 
transportation funds on historic, including archaeological, mitigation.186 
In California, the constitution explicitly allows the use of motor vehicle 
tax revenues for the mitigation of environmental effects of transporta
tion projects.187 The Oalifornia Attorney General has concluded that this 
authority allows the appropriation of highway funds for loans and loan 
guarantees for small businesses affected by the Century Freeway 
Project.188 

Use of Eminent Domain 

The use of eminent domain has been addressed in only three reported 
decisions. One, involving the acquisition of land for deposit of dredged 

spoil and for environmental mitigation, was associated with the construc
tion of a ferry terminal.189 The property owner claimed that environmen
tal mitigation was not an authorized public purpose and could not support 
the use of condemnation. The Court placed great emphasis on the number 
of government permits and approvals the project had to get. Included in 
the list was an Army Corps of Engineers permit, presumably under Sec. 
404 of the Clean Water Act.190 The Court noted: 

Several of these agencies required as a condition of their approval that 
environmental mitigation measures be taken. Although such mitigation 
measures could in some cases involve actions other than the condemnation 
of property, the ability to mitigate the adverse environmental effects in 
this manner gives respondent a power and flexibility which do much to 
effectuate the specific powers referred to in Streets & Highways Code 
Section 27166.191 

This rather broad view of the permitting agencies' powers and the 
condemnor's authority may have been justified by the general language 
of the Army Corps of Engineers permit regulations. The Corps General 
Regulation Policies at that time under the discussion of fish and wildlife 
impacts simply stated: 

The applicant will be urged to modify his proposal to eliminate or mitigate 
any damage to such resources, and in appropriate cases the permit may 
be conditioned to accomplish this purpose.192 

The second case involved acquisition of a permanent servitude of right
of-way for the excavation of an access canal to provide flotation for heavy 
equipment and material used in the construction of Interstate 10.193 The 
servitude was to be permanent and the canal was to stay open to the 
public to satisfy the Louisiana Wildlife and Fisheries Commission which 
wanted to promote hunting and fishing. It was clear that this access canal 
would be used for highway repair only in case of major damage194 and its 
real purpose was public recreation. The Court commented: 

Because its business is building, maintaining and repairing highways 
and bridges, there is no reason why the Department should expropriate 
property for other purposes.'95 

The Court held that since the primary purpose was access for public 
recreation and not for highway purposes, the taking of a permanent 
servitude was unauthorized. There was no mention of any statutory 
power given to the Wildlife & Fisheries Commission requiring their per
mission or signoff on highway projects. On rehearing, the Court found 
there was no showing of bad faith on the part of the highway department 
and that its role as a reviewing court was limited in assessing the "neces
sity" of a taking, but it still found that a permanent servitude for recre
ation was unauthorized.196 In a concurring opinion on rehearing, one 
Justice stated: 

In today's society, highway purposes of course may include reasonable 
adjuncts for public convenience and pleasure in the use of highways, such 
as roadside parks and rest stations. If, in addition, the legislature finds 
that a valid public purpose is served by permitting the highway agency to 



expropriate off-highway property for both present highway construction 
and also future non-highway publie purposes (such as the present recre
ational canal), it seems to me that it may do so. However, the present 
statute does not authorize the highway department to expropriate for 
other than highway purposes."" 

The third case involved a taking of lands by the Pennsylvania DOT 
" ... to replace wetlands adversely affected."198 The Court reviewed the 
argument challenging Pennsylvania DOT's authority because other State 
agencies had exclusive authority to take wetlands for environmental or 
agricultural purposes and rejected it. 199 The Court construed Pennsylva
nia's DOT statutory authority to acquire property " ... required for the 
purpose of mitigating adverse effects on other land adversely affected 
by its proximity to such highway or other transportation facility ... " 200 

as allowing for replacement of wetlands.201 The Court adopted a diction
ary definition of mitigation as "abatement, alleviation or moderation" 
and concluded that wetland replacement fit the definition.202 The Court 
then went on to hold that Pennsylvania DOT could acquire the property 
under its general authority to condemn property for "all transportation 
purposes" and concluded as follows: 

We hold that because the Department must mitigate wetlands damaged 
in order to receive federal funds necessary for the construction of the 
Blue Route, a nexus exists between the Department's condemnation of 
the Gasters' property and the Blue Route sufficien: to bring that condem
nation within the "all transportation purposes" requirement of Section 
2003( e )( 1 ). 203 

New Hampshire has cited the Gaster decision as good authority for 
the use of eminent domain to acquire wetland replacement areas " ... 
adjacent to or near the right-of-way ... ,"204 but that other mitigation 
acquisitions can only be made on the open market.205 The Oklahoma Attor
ney General has concluded that although Oklahoma DOT is authorized to 
cooperate with the Federal Government, it lacks the authority to acquire 
property outside the right-of-way to mit igate adver e social, economic 
or environmental impacts caused by a highway project.206 North Dakota 
specifically forbids the use of eminent domain for wetland protection 
purposes.207 Alabama,~08 Indiana,209 and Wisconsin210 have general au
thority to take action requixed by Federal law. The Mississippi State 
Highway Departmen can acquire wetlands through eminen domain only 
to the extent required by FHW A.2ll Illinois DOT can condemn lands 
nece ary o compensate for public lands needed for highway projeets.~1.2 
New York DOT can condemn replacement land whenever a publicly owned 
park recreation area, wildlife and waterfowl refuge, wetland, or historic 
ite is acquired for State highway or transportation purposes.213 

Transfer of Mitigation Properties 

The last issue common to the dilemma of acquisition of mitigation lands, 
and occasionally the most perplexing to State transportation agencies, 
pertains to management and long-term care of the acquired property. 
These agencies are not usually equipped to protect a natural or historic 
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area; and, where possible, they transfer it to the appropriate natural or 
cultural resource agency. Where wetlands are concerned, FHW A allows 
such a transfer to "an appropriate public agency"214 and Mississippi 
cannot acquire these sites unless a government agency agrees to accept 
title without compensation.215 Six states have addressed this problem by 
enabling transfers to the appropriate State resource agency .216 New York 
can transfer replacement lands to the owners of the public lands t.aken.217 

New Hampshire218 and California:!19 can transfer substitute park lands 
to the appropriate State or local agency. Oo1orado can sell scenic areas to 
local governments if they agree to preserve their beauty.220 Iowa DOT 
can transfer mitigation lands to county conservation boards if the land is 
in an unincorporated area.221 Michigan DOT can only transfer mitigation 
lands when it is required to do so as a condition of a required construction 
permit.222 

SUMMARY 

Because of the format selected for this analysis, some improperly seg
mented conclusions may be drawn. For e;,rample even though the protec
tion of threatened and endangered species and avoidance of harm to 
nature preserves are analyzed separately here, they are often assessed for 
project mitigation simulta:neously. The presence of endangered species of 
plants is frequently a primary indicator leading to the dedication of a 
nature preserve. In a similar vein wetlands often occur in floodplains 
they have been shown to play an importa:nt role in flood control, they 
preserve habitat for endangered species, and they can be the predominant 
land use in wildlife refuges. There are some states which have recognized 
this and have combined all project mitigation requixements in one-statute. 
Maine.has one permit program which addresses protection of all aquatic 
systems and tbeix adjacent terrestrial systems.= Pennsylvania requires 
transportation project mitigation of adverse environmental effects on 23 
listed factors including noise wildlife, parks, aesthetics, and historic 
landmarks.2".A Vermont has a si.mila.dy expansive list of protected re
source in its permitting statute= and requires State agencies to adopt 
plans that are consistent with local regional plans and specific listed 
environmental goals.zz6 .A similar coordinated and comprehensive plan
ning process for all State agencies is required in Oregon.227 

Another misconseption which could arise from the method of analysis 
employed here is the conclusion that without tatutory mitigation pro
grams, protection will not occur. Even though many States have no statu
tory mitigation schemes they all must fo ow Fede:ral programs for fund
ing eligibility and they may also have negotiated uncodified interagency 
agreements, thereby avoiding the need for statutory requi.rements. In 
hort 50 different frameworks have not produced 50 different results . 

The analysis presented here is not intended to highlight the differences. 
The purpose instead has been to point out those instances where the State 
transportation agencie ' authoritie have been delineated. 

While the proliferation of statutory p:rotections over the past 20 years 
would indicate growing sensitivity and a need to protect, the specificity 
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in these programs and the attempts to standardize them are evidence of 
the urge to limit them and make them predictable. The need to revise and 
refocus transportation planning and projects has intensified. At the same 
time, the mandate to protect natural and cultural resources from unneces
sary adverse effects has grown. The tension between these two societal 
forces will continue as will the tendency for transportation agencies to 
be protective of their mission and conservative in their approach to miti
gation. As this paper has indicated, the tension can be significantly de
fined and even relaxed by the adoption of State-specific rules of law. 

APPENDIX 

Much of the research leading to the discovery of the statutes was done by volunteer 
contributors. Grateful acknowledgment is extended to these individuals for their invalu
able assistance, by responding to a questionnaire with citations to relevant authorities 
and, in some eases, copies of statutes, regulations, memos, and other correspondence: 
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Arkansas-Burney McClurkan, Bill Richardson, Steve Teague, Wendy Welch 
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Mississippi-Thomas Coleman 

Missouri-Steve Lambson 

Montana-Lyle Manley 
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New Mexico-Elaine Montoya 
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Ohio-Kathy Ellis 

Oregon-Pieter Pykman 
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46 N.J. STAT. ANN. § 13:9B-l et seq. in
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47 10 VT. STAT. ANN.§ 905(7-9) including 
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48 ILL. REv. STAT. ch. 96 Y,;, par. 9701-1 et 
seq. 

49 Pub.L. No. 97-98; 7 U.S.C. 4201-4209. 
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58 Wis. STAT. ANN. § 91.03. 
'"low A CODE ANN. § 306.50-306.54. 
60 MINN. STAT. § 17.80 (80 acres); KY. 

REV. STAT.§ 262.875 (50 acres). 
61 ILL. REV. STAT. ch. 5, par. 1301-1308. 

State agencies in Illinois are not barred 
from condemning lands in legally created 
9.gricultural conservation areas; Dept. of 
Transportation v. Keller, 127 Ill. App. 3d 
976, 469 N.E. 2d 262 (5th Dist. 1984). 

62 CAL. Gov'T CODE § 51290, et seq. 
63 71 PA. STAT. § 106. This statute ex
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64 10 VT. STAT. ANN.§ 6086(a)(9)(B) and 
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65 N.J. STAT. ANN.§ 4:10-25. 
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67 16 U.S.C. 1531 et seq. 
68 16 U.S.C. 1536(a)(2). 
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at 50 C.F.R. Part 402. 
70 16 U.S.C. 1536(b)(3)(A). 
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tion that jeopardizes a listed species or its 
eritical habitat (50 C.F.R. 402.14(h)(3)). 
Additional recommendations on measures 
the Federal agency can take to reduce or 
eliminate impacts may be inserted in a bio
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402.14(j)). 

72 16 U.S.C. 1536(e)-(l). 
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78 S.C. CODE LAws § 48-39-150(A)(6). 
79 NEB. REV. STAT.§ 37-435. 
80 ILL. REV. STAT. ch. 8, par. 34l(b }-once 

consultation completed, no enforcable duty 
to mitigate. 

81 CAL. FisH & GAME CooE § 2051 et seq.
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82 38 ME. REV. STAT. ANN.§ 480-D(3)
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84 10 VT. STAT. ANN. § 6086(a)(8)(A). 
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cedures governing compliance with Sec. 
4(f). 
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99 36 C.F.R. 60.4. 
100 Adverse effects are defined at 366 
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129 UTAH CODE ANN.§ 63-18-37. 
130 Wis. STAT. ANN. § 44-40 tracks 
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131 ABK. CODE ANN.§ 13-6-210 (1987). 
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lOH(h),(i). The rules are codified at 23 
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nature .... Kamrowski v. State, 31 Wis. 2d 256, 
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147 Olson, Progress and Problems in 
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Easement Program, WIS. L. REV. 352,360 
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them see Netherton, "Environmental Con
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Through Recorded Land Use Agreements," 
14 Real Property, Probate and Trust 
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ments," 8 IDAHO L. REV. 131 (1971); and 
Williams, "Legal Techniques to Protect 
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(1968). 

148 Cow. REv. STAT.§ 43-1-210(2). 
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of-way Finks v. Maine State Highway 
Commission, 328 A. 2d 791 (Me. 1974). 

I-' 
0 



·~ M1cH. Cooe L.~ ws A.."-i;. § 213.361. 
lGI G,1.. CODE Al>'"N. ~ 95.A.601. 
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020. 
" loA.110 CODE § 40-313(3). 
11" CAL STS. & Rion. Coo&§ 104 includes 

acquisition for parks and trees. 
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2d 320; 335 NE 2d 443 (1975). 
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' 114 Nev . Rev. STAT. § 408.48'7(f). 
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"" ' The question of who pays for mitiga
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sis in original). s~ Krulitz, note 1, supra. 

1" 23 C.F.R. Part 777 . See notes 30 and 
31 and discussion, supra. 

11• 23 O.F.R. 777.5(b). 
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" 23 C.F.R. 777.9(a). 
"' 23 O.F .R. 777 .9(b )(2). 
116 23 C.F .R. 77'7.9(b). 
1'" 23 C.F .R. 777.ll(f), 56 Fed. Reg., 

14195 14196 (April 8 1991). 
llfO 33 u.s.c. § § 1281-1299. 
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