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problems in highway law. This report is a new paper, 
which continues NCHRP's policy of keeping 
departments up-to-date on laws that will affect their 
operations . 

This paper will be published in a future addendum 
to Selected Studies in Highway Law (SSHL). Volumes 
1 and 2 deal primarily with the law of eminent domain 
and the planning and regulation of land use. Volume 
3 covers government contracts. Volume 4 covers 
environmental and tort law, inter-governmental 
relations, and motor carrier law. An expandable 
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These requirements have been expanded by the 
Intermodal Surface Transportation Efficiency Act of 
1991 (!STEA), especially provisions pertaining to 
metropolitan and statewide planning organizations. 

The author provides an overview of legal 
requirements, identifying key provisions of the CAA 
and !STEA that now govern state and regional 
transportation planning and their interrelationship . 
The reader should gain an understanding of the federal 
statutory framework and the regulatory requirements 
applicable to both state and regional transportation 
planning. This report should be useful to state 
transportation directors, attorneys, planners, 
environmental specialists, public information 
specialists , policy staff, and right-of-way-officials. 
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evolving litigation pertaining to CAA and 
transportation planning. 
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Federal Air Quality Laws Governing State and Regional 
Transportation Planning 

By Arnold W. Reitze, Jr. 

Professor of Law 
The George Washington University 
Washington, D.C. 

I. INTRODUCTION 

In 1970 transportation sources accounted for 42 percent (by weight) of the air 
pollution in the United Sta es.' Almost two-thirds of the carbon monoxide (CO) 
and more than half the hydrocarbons came from internal combustion en~es.

2 

Transportation also was responsible fo r 39 percent of the nitrogen oxides. Con
gress responded by passing the Clean Air Act ( CAA) of 1970. 

From 1983 to 1992, CO emissions decreased 25 percent, nitrogen dioxide 
emissions increased 5 percent, and volatile organic compound (VOC) emissions 
decreased 11 percent.• But in 1992 transportation sources accounted for 80 per
cent of the nation's CO emissions,5 45 percent of the nitrogen oxide emissions." 
and 36.2 percent of the VOC emissions, which contr ibute to the ozone.

1 
Thus, 

CAA has not led to the reduction of mobile source air pollution that Congress 
considers necessary to ensure healthy air in urban areas. 

A major reason for this is that transportation use has increased so much that 
it minimizes the improvements in the control of air pollution emissions. Although 
modern automobiles produce less air pollution than those manufactured in the 
1970s, more vehicles are being driven more miles today than 20 years ago. From 
1970 to 1991 the U.S. automobile fleet increased from 80.4 million to 123.3 mil
lion vehicles,8 and vehicle miles traveled increased from 916. 7 billion miles to 
1,515.4 billion miles." These factors have helped nullify the effectiveness of the 
CAA's mobile source program as Americans tried to have both clean air and in
creased use of motor-vehicle-dominated transportation. Congress responded in 
1990 and 1991 with new air pollution and transportation legislation aimed at 
improving air quality by focusing on the consumption side of transportation. 
These additional requirements to both environmental and transportation laws 
are considered by many to be costly and intrusive. 

In the 1990 CAA amendments Congress expanded on the requirements that 
transportation plans conform to CAA provisions applicable to non.attainment 
areas. The 1991 Intermodal Surface Transportation Efficiency Act (!STEA) added 
to law programs aimed at environmental protection. The new requirements under 
CAA and !STEA, like the National Environmental Policy Act (NEPA) of the 
1990s, provide a mechanism to legally attack most large-scale projects that have 
a transportation component or that result in increased traffic. Conformity can be 
expected to be the battle cry of a new wave of litigators. 

II. THE CLEAN AIR ACT AND THE REQUIREMENT FOR STATE IMPLEMENTATION 
PLANS 

A. Introduction 

The basic legislation used to control air pollution was enacted as the 1970 CAA 
amendments. 10 That statute contained three subchapters. Subchapter I provided 

........ 

a program to clean up the nation's air through controls on stationary sources and 
through controls on in-use motor vehicles. This program was administered pri
marily by the states, but was subject to overall federal control by the U.S. Envi
ronmental Protection Agency (EPA). 

Subchapter II provided a program to control emissions from mobile sources. It 
was operated primarily by EPA and focused on new motor-vehicle emissions and 
fuels. It aimed to reduce air pollution emissions from new light-duty vehicles by 
90 percent from a 1970 model year baseline." This program has been relatively 
successful, although the 90 percent reduction goal has yet to be met. 

Subchapter III contained the general provisions to administer CAA. 
In the 1977 CAA amendments,12 the Subchapter I program imposed additional 

requirements on areas that met the national ambient air quality standards 
(NAAQS) and on those areas that failed to meet NAAQS. The clean areas were 
called "prevention of significant deterioration" areas; the dirty ares1-s were called 
nonattainment areas. The non.attainment areas were the focus of most transpor
tation-related air pollution controls. 

The 1990 CAA amendments13 have added three new subchapters. Subchapter 
IV provides an extensive program to reduce emissions (primarily sulfur dioxide 
and nitrogen oxides) from electric power plants. Subchapter V provides an operat
ing permit program to control air emissions from stationary sources. This pro
gram is copied from the permit program used since 1972 under the Clean Water 
Act. 14 Subchapter VI provides a program to regulate ozone-depleting chemicals to 
reduce the loss of stratospheric ozone. Because none of the new subchapters cre
ated by the 1990 CAA amendments has more than a minuscule effect on trans
portation controls, the effort to control air pollution from transportation-related 
sources continues along the path established in the 1970 CAA. However, exten
sive amendments to Subchapter I in 1977 and 1990 have produced a complex 
body of law aimed at controlling transportation-related air pollution. Because 
CAA aims to create an acceptably clean atmosphere, the emission controls placed 
on new motor vehicles and the controls on fuels imposed by Subchapter II become 
an important determinant of Subchapter I compliance. If sources that are sup
posed to be regulated under Subchapter II are not effectively controlled, then the 
requirements under Subchapter I must be made more stringent to bring atmos
pheric conditions within legal limits. Both subchapters are utilized to develop air 
pollution controls for transportation sources. 

In addition, the 1990 CAA amendments blur the responsibilities of EPA and 
the states concerning Subchapter I and II requirements. The state's role in the 
control of emissions from new motor vehicles and from fuels has been expanded, 
and EPA's role in the control of air pollution from stationary and transportation 
sources has also been expanded . Changes in transportation laws, particularly the 
1991 !STEA,•• have a lso aimed to integrate transportation planning with air 
quality planning. Thus, the direction of air quality law requires cooperative inte
grated planning by federal agencies and state, regional, and local governments. 

B. Requiring a State Implementation Plan-The Evolution of the Clean Air Act 

The Air Quality Act of 1967
16 

established a philosophy of air pollution based on 
an ambient air quality control program. States were to create air quality control 
regions, adopt air quality standards, and then develop an implementation plan to 
achieve the air quality goals. The federal government did not set the air quality 
standards, nor did it have much control over the development of the implementa
tion plan. 

w 



The 1970 CAA amendments
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began to shape the CAA into its current form. 
Air quality control regions continued as the basic jurisdictions for air pollution 
control." Primary and secondary air quality standards were now set by EPA, not 
the states.19 The new law provided a comprehensive Section 110 requiring each 
state to develop a state implementation plan (SIP). The SIP was to provide for the 
expeditious attainment of air quality standar.ds, contain a program for enforcing 
emissions limitations, prohibit emissions from stationary sources that would pre
vent attainment of air quality standards, and otherwise include the elements set 
forth in Section 110(a)(2)(A)--(H). The SIP had to be submitted to EPA for ap
proval. If the SIP met the statutory requirements, the EPA administrator was to 
approve it. If a state failed to submit a SIP, submitted an inadequate SIP, or 
failed to revise a plan when required to do so, the administrator was required to 
promulgate a federal implementation plan. 

The original attainment target date for all criteria pollutants primary stan
dards was May 31, 1975, with a few extensions to mid-1977. The secondary stan
dards were to be attained within a -reasonable time," which most SIPs designated 
to be the same time as the primary standard attainment date. As the deadline for 
compliance arrived, many air quality control regions failed to meet the NAAQS. 
Congress responded in 1977 by amending the CAA and imposing new require
ments on clean areas that met the NAAQS in a new Subchapter I, Part C. The 
clean areas were subject to a statutory "prevention of significant deterioration" 
program to protect existing high-quality air based on a preexisting regulatory 
program. Areas that did not meet the NAAQS were subject to a nonattainment 
program that extended the time to meet the primary standards, but imposed 
more stringent controls.

20 

EPA's criteria for SIP approval are primarily in 40 C.F.R. Part 51. These 
regulations implement the statutory requirements found in Section 110.21 Once 
EPA approves a SIP, it codifies its decision in 40 C.F.R. Part 52, and the SIP be
comes enforceable as federal and state law.22 EPA can enforce the SIP, even if 
revisions have been prooosed by the state and even if EPA unreasonably delays 
reviewing the revisions.fl 

A SIP is developed for each air quality control region in a state. 
24 

A state fre
quently allows local governments to participate in setting the SIP requirements, 
or a state may allow local governnents to impose more stringent emission con
trols. 25 For CO or ozone nonattainment regions, metropolitan planll.ing organiza
tions (MPOs) designated to conduct the continuing, cooperative, and comprehen
sive transportation planning process under 23 U.S.C. Section 134 are expected to 
play a significant role in preparing the SIP.

26 

When a state develops a SIP, it may adopt programs that are economically or 
technologically unfeasible. The CA..<\ gives EPA no authority to question the wis
dom of a state's choice.27 Sources that are adversely affected may be able to pur
sue remedies in the state administrative or judicial system.

28 
Other challenges to 

the SIP may be made in the U.S. Court of Appeals for the appropriate circuit 
within 60 days of promulgation or approval (with limited exceptions).

29 
However, 

the scope of review is limited, and great deference is given to EPA.
30 

Because a 
state is allowed to select economically or technologically unfeasible measures (as 
long as they meet air quality goals), appeals to federal courts are not likely to 
succeed if they are based on lack of feasibility of the selected control measures. 
Federal court review is concerned with the SIP's meeting the criteria of Section 
110(a)(2). However, a state may go beyond Section 110 and submit a plan that is 
more stringent than federal law rec;_uires. 

][I 

If a provision of the SIP is violated, the EPA administrator may enforce the 
SIP. Claims of economic or technological unfeasibility are relevant only to fash
ioning an appropriate compliance order under Section 113(a)(4) and as a defense 
in criminal enforcement actions. The SIP generally cannot be attacked as part of 
a defense to an enforcement action.'" Congress intended existing sources of pol
lutants either to meet the SIP requirements or close down.:.2 Once a SIP is ap
proved, citizens' suits can be used to force states to meet commitments to imple
ment air pollution controls provided in the SIP.

33 
The 1990 CAA amendments 

added requirements for the SIP in Section 110(a)(2)(A)-(M). 
Prior to 1990, EPA either approvEid, conditionally approved, or disapproved 

SIPs.34 EPA could also partially approve revisions based on inferred authority in 
Section 110(a){3)(A).as The new law in Section. llO(k)(3) limits the use of partial 
disapproval and restricts the use of ccmditional approval to situations where ap
proval can be obtained within 1 year.36 EPA is also given el..l)anded authority to 
call for plan revisions in Section 110(k)(5), provided such revisions do not inter
fere with applicable requirements concerning attainment.37 EPA also received 
expanded sanction authority in Section 179 to be used if SIPs are inadequate. The 
most significant change in 1990 was that specific new control measures applicable 
to nonattainment areas for ozone, CO, and particulates are to be placed in SIPs, 
with the severity of the mandatory controls hinging on the degree of noncompli
ance. 

C. Nonattainment 

The 1970 CAA required states to meet the health-based AAQS for regulated 
criteria pollutants." The CAA in 19£14 has NAAQS for six criteria pollutants: 
particulates, sulfur dioxide, nitrogen dioxide CO, photochemical oxidants meas
ured as ozone, and lead.39 In addition, nonm.ethane hydrocarbons or VOCs are 
regulated to control photochemical oxidants (also known as smog or ozone). ' 0 

The 1970 CAA did not specify the consequences if a state failed to meet the 
primary standards by the statutory deadline. By 1977 only two of the nation's 105 
urban areas with populations greater than 200,000 were not experiencing photo
chemical oxidant levels above the N.AAQS." EPA's pre-1977 position regarding 
nonattainment was to prohibit the construction or modification of any facility 
that would interfere with attainment or maintenance of an AAQS.42 

The 1977 CAA amendments modified many of the regulatory requirements 
found in the prior program. States were required to submit revised SIPs for non
attainment areas. EPA was either fo acpprove such revisions by June 30, 1979, or 
to impose sanctions. The states had to meet CAA primary NAAQS by December 
31, 1982, or by Decem~r 31, 1987, for automotive-related pollutants. The latter 
date required that more stringent SIP provisions be implemented. 

A new Section 107(d) required EPA to publish a list of the attainment status of 
areas within states as of August 7, 1977. On March 3, 1978, EPA first listed the 
attainment status of the 3,215 U.S. counties. Those in nonattainment status in
cluded the following: 607 for oxidants, 421 for particulates, 190 for CO, 101 for 
sulfur dioxide, and 8 for nitrogen dioxide.43 The list has since been revised several 
times.

44 

The major provisions of the 1977 act concerning nonattainment areas were as 
follows: 

• Areas were to make "reasonable further progress" each year toward meeting 
theNAAQS. 

a I I 



r 
• Secondary standards were to be attained by 1982 where "reasonably avail

able control measures" could achieve the standard, otherwise a later date was 
acceptable. 

• New or modified major sources were required to obtain a permit and to meet 
a "lowest achievable emission rate" that was determined on a case-by-case basis, 
but was at least as stringent as the new source performance standard. 

• Sources could not contribute to violations in other states. 
• Existing sources covered by EPA guidelines had to meet emissions require

ments based on "reasonably available control technology."
45 

• In ozone and CO nonattainment areas, a transportation control plan was to 
be part of the SIP revision. 

• No major stationary source was to be constructed if its emissions would con
tribute to air pollution for which the area was in nonattainment status. 

In addition, the 1977 CAA amendments added the conformity provision of 
Section 176 that, as amended in 1990, has become the subject of major concern to 
transportation planners. (The 1990 version is discussed in detail later in this 
article. 46

} The 1977 amendments prohibited federal grants for transportation 
projects, with some exceptions, where transportation control measures (TCMs} 
were necessary to attain a primary ambient air quality standard and a SIP revi
sion had not been submitted that considered the elements set forth in CAA Sec
tion 172. Also, no grant could be made in an area that was not implementing SIP 
requirements. Finally, no MPO could approve any project, program, or plan that 
did not conform to the SIP promulgated under CAA Section 110. The assurance of 
conformity was the affirmative duty of federal agencies.47 Each department, 
agency, or instrumentality of the federal government having authority over any 
program with air-quality-related transportation consequences was to give priority 
to portions of SIPs prepared under Section 176 that were aimed at achieving and 
maintaining national primary standards.'" Under a June 1980 EPA and U.S. De
partment of Transportation (DOT} joint guidance document, a transportation 
project conformed if it was a TCM that was includ~d in the SIP, if it came from a 
conforming transportation improvement program (TIP}, or if it did not adversely 
affect the TCMs in the SIP.

49 

If an area would not meet ozone or CO primary standards by the end of 1982, 
despite adopting reasonably available control technology measures, an extension 
until 1987 was allowed. To obtain such an extension, the SIP was to be revised by 
July 1, 1982. The following were among the requirements: 

• an inspection and maintenance program for existing in-use motor vehicles 
• implementation of each TCM listed in the CAA, unless such measures were 

not justified 
• urban areas were to use all available funds to expand or improve public 

transit 

As the 1987 deadline approached, most areas that were nonattainment in 1977 
had still not attained all the national standards.50 In late 1987, EPA was given a 
temporary reprieve by the fiscal year 1988 continuing resolution proposed by Sen. 
Ckorge Mitchell (D-ME) and Rep. Silvio Conte (R-MA). The Mitchell-Conte 
amendment prohibited EPA from imposing the otherwise mandatory sanctions 
prior to August 31, 1988. It was expected that new legislation would be enacted to 
deal with this issue, but Congress ended 1988 without enacting such legislation. 
Meanwhile, in November 1988 a federal district court, in NRDC u. New York 
S tate Department of Environmental Conseruation,5' beld that EPA had a manda-

tory duty to require SIP revisions. EPAbad said that calls for revised SIPs would 
be issued by the fall of 1988, but it did not meet this goal.6

~ 

Environmental groups litigated to force EPA to implement the CAA.53 The 
courts ordered EPA to promulgate federal implementation plans where states had 
failed to act.54 These cases were not necessarily made moot when the 1990 
amendments created new requirements.55 

In 1990, nearly 100 areas exceeded the ozone standard, more than 40 areas 
exceeded the CO standard, and more than 50 areas exceeded the particulates 
standard. Subchapter I of the 1990 CAA amendments addressed this problem 
with revised requirements for nonattainment areas and specific additional re
quirements for ozone, CO, and particulate nonattainment areas.se 

The 1990 amendments require states to submit revised SIPs after reclassifying 
areas under CAA Section 107, based on the type and degree of air pollution.17 

New measures to achieve primary health-based standards within 3 to 20 years, 
depending on the severity of pollution and the criteria pollutant involved must be 
incorporated into the SIPs.511 The revised SIPs must impose a construction permit 
program on new major sources and major modifications of existing sources. 59 Ma
jor modifications in nonattainment areas must obtain offsetting reductions in 
emissions from other sources of similar pollutants in order to obtain a construc
tion permit.6° Existing, modified, and new sources may each be required to obtain 
an operating permit."' 

A question arises as to whether portions of a SIP, such as TCMs required to 
demonstrate reasonable further progress61 remain enforceable during the period 
when the 1990 requirements, including the SIP revision requirements, are being 
implemented. Congress did not address this issue, although the general rule has 
been that once EPA approves a SIP, the state must comply until a new revised 
SIP is formally approved and in place. The 1990 amendments also support this 
position in Section llO(n}, which makes it clear Congress intended to hold agen
cies to their existing SIP obligations pending approval of new SIPs. This position 
has been extended by judicial interpretation to mean that reasonable further 
progress commitments, including TCMs, remain in force until a new SIP is ag
proved, regardless of whether the statutory deadline for compliance has passed. 

The 1990 amendments also rewrote the planning procedures of Section 174. 
New planning procedures were required to be developed. The SIP revisions are to 
be prepared by an organization that includes elected officials of local governments 
in the affected area and representatives of the state air quality agency, the state 
transportation agency, the MPO, and any other organization with air pollution 
responsibilities. 

The 1990 CAA amendments categorize ozone nonattainment areas based on 
their degree of pollution. Ozone nonattainment areas are designated as marginal, 
moderate, serious severe 1 and severe ·2:'" and extreme.65 Carbon monoxide non
attainment areas are designated as moderate or serious. 66 Particulate nonattain
ment areas are considered moderate, though EPA has the power to determine 
that some of the particulate nonattainment areas cannot practicably attain the 
standard by the deadline and therefore should be reclassified as serious.07 As the 
classification of nonattainment moves from marginal to extreme, the legal re
quirements applicable to such areas become more stringent. 

D. Transportation Controls in the SIP 

The 1970 CAA provided for SIPs to include land-use and transportation con
trols."8 It required that SIPs provide, to the extent necessary and practicable, for U1 



periodic inspection and testing of motor vehicles. 69 There. were also requirements 
added by the Federal Aid Highway Act of 1970

70 
that highway projects be 

"consistent" with air quality plans adopted by the states. However, the develop
ment of a transportation control plan by a state to control air pollution was un
usual, and DOT did not require air quality reviews of regional transportation 
plans.71 

The 1977 CAA amendments provided that states with areas that did not attain 
the primary NAAQS for CO or photochemical oxidants by July 1, 1979, bad to 
revise their SIP.72 The plan was to be coordinated with the continuing, coopera
tive, and comprehensive transportation planning process required under Section 
134 of Title 23 and the air quality planning process required under CAA Section 
110.

73 
Other agencies of the federal government with programs that would have 

air-quality-related transportation consequences were required to use their 
authority consistent with the need to attain the NAAQS. 74 

To assist federal agencies and states, EPA was required to produce informa
tion on a variety of TCMs that could reduce automotive air pollution. 75 This in
formation could be used to meet the required SIP revision involving transporta
tion controls and air :Juality maintenance plans for areas that were re.designated 
as attainment areas. The SIP re,•ision also had to provide, to the extent neces
sary and practicable, a program for the periodic inspection and maintenance of 
motor vehicles.

77 

Areas that did not meet the NAAQS for photochemical oxidants (ozone) or CO 
on July 1, 1979, and that received an extension until December 31, 1987, to meet 
the standards had to also meet the requirements of Section 172(b). That is, the 
state had to identify measures necessary to attain NAAQS and include them in 
its plan, and the plan had to have an inspection and maintenance program. 

78 

State air quality agencies however, had no meaningful control over transporta
tion planning and "consistency" requirements.7' One critique of transportation 
planning alleges that consistency requirements were never implemented.80 The 
1977 CAA amendments made it more difficult to control some sources of trans
portation-related air pollution. Indirect source review was barred from being a 
federal requirement,81 federal parking regulations were voided,8

2 
and SIP provi

sions involving motor vehicles could be suspended by the states.
83 

The manage
ment of parking by EPA and the required preferential use of bus or carpool lanes 
were also prohibited.84 

The 1990 CAA amendments continued the 1977 approach to controlling photo
chemical oxidants and CO, but were more specific concerning what the states 
must do and bow they must shape ,heir SIP revisions. The list ofTCMs in Section 
108(f), 85 for which EPA js to provide information, was updated. Many of the 1977 
restrictions on the use of transportation controls, such as restriction on manage
ment of parking supply, gas ratirning, and regulations for review of proposed 
parking facilities, were repealed. 86 The secretary of transportation was given in
creased responsibility for coordinating transportation planning with air pollution 
control.87 Various TCMs were specifically required in nonattainment areas by a 
new Section 182. 

1. Transportation Control Measures 
a. CAA Section 108(!).-A list of 16 TCMs, which is not inclusive, is found in 

Section 108(t)(l)(A). The list includes public transit imgrovements, as well_ as 
exclusive bus and high-occupancy vehicle roads or lanes. EPA, after consultmg 
with DOT and receiving public comment, was to issue information on the emis-

a n 

sion-reduction potential of TCMs for attaining NAAQS by November 15, 1991. 
This information was actually made available on May 29, 1992.

89 

EPA was also required to update the 1978 transportation/air quality planning 
guidelines within 9 months after enactment of the 1990 CAA amendments after 
consultation with DOT and receiving public comment. 90 These guidelines are in
tended to provide a framework for a continuous transportation/air quality plan
ning process and provi'.de guidance on the development and implementation of 
transportation-related measures, as well as other measures deemed necessary to 
attain and maintain the NAAQS." DOT and EPA were to submit a report to Con
gress by January 1, 1993, and every 3 years thereafter.n The report must contain 
the results of reviews of state and local air-quality-related transportation pro
grams, including the adequacy of funding for transportation projects identified in 
the SIP. It must also evaluate the extent to which DOT's existing air-quality
related transportation programs and proposed budget will achieve the goals of the 
CAA. Finally, it must include recommended changes, if any, to existing programs 
and proposed budgets, as well as to any statutory authority relating to air
quality-related transportation programs that would improve the achievement of 
CAA goals .$3 Each subsequent report must include a description of the actions 
taken to implement the changes reconunended in the preceding report. 94 

2. Selection of Transportation Control Measures 

When a state prepares or revises its SIP for ozone nonattainment areas, is it 
required to adopt all of the control measures listed in CAA Section 108(0,95 or 
may it select the measures it considers appropriate? In Delaney v. EPA96 the peti
tioners argued that the Arizona SIP for Maricopa and Pima counties failed to 
adopt most of the 45 measures recommended by the regional planning organiza
tion and also failed to adopt most of the 12 measures recommended in an EPA
sponsored study of the counties. In addition, the SIP failed to adopt most of the 
control measures required by Section 108(t)(l)(A) of the CAA.97 In fact, the SIP 
adopted only 3 control measures. EPA contended it properly approved the Mari
copa and Pima plans with just 3 control measures because additional control 
measures "could not be demonstrated to further accelerate the projected attain
ment date." 

The court held that EPA had: 

arbitrarily shifted from Arizona the burden of demonstrating that control measures 
would not accelerate the projected attainment date. An EPA guidance document explic
itly provides that each of the eighteen measures listed in 42 U.S.C. § 7408 is presumed 
reasonably available; a state can reject one of these measures only by showing that the 
measure either would not advance attaimnent, would cause substantial widespread and 
long-term adverse impact, or would take too long to implement.llll 

The court found that neither the Maricopa plan nor the Pima plan co_ntained 
serious commitments to the measures listed in CAA Section 108(f), including: "1) 
limiting portions of roads to common carriers; 2) improving transit systems with 
major changes in existing facilities; 3) controlling on-street parking; 4) establish
ing auto-free zones; 5) instituting road user fees that discourage single occupant 
automobile trips; or 6) retrofitting older vehicles with emission control devices."99 

Yet Arizona had not demonstrated that any of the control measures listed in the 
CAA or identified by the Maricopa Association of Governments was impracticable 
or unreasonable. 

11 -.-. 
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Furthermore, a nonattainment area that qualified under the 1977 CAA 

amendments for deadline extension to 1987 was required to implement not only 
all reasonably available control measures, but also any additional measures nec
essary to ensure timely attainment.

100 "If such an area failed to attain the rele
vant ambient air quality standard by 1987, the EPA required implementation of 
'all possible measures' and more extensive evidence to justify failure to adopt any 
of the measures listed in section 7408 in order to ensure the most expeditious 
[attainment] date beyond 1987."101 

"The EPA expressly applied these require
ments to nonattainment areas that failed to meet the 1982 statutory deadline and 
did not qualify for deadline extensions to 1987."

102 

Thus, the court concluded that EPA had arbitrarily and capriciously found that 
the Maricopa and Pima plans provided for sufficient control measures. The court 
directed EPA to disapprove the plans and to develop federal implementation 
plans consistent with its opinion within 6 months. The new plans were to utilize 
all available control measures to attain the CO ambient air quality standard as 
soon as possible. The new plans were also to contain contingency and conformity 
plans in accordance with EPA guidelines that were based on the most recent 
traffic projections currently available. 

3. Post Delaney 

The 1990 CAA amendments did not include any explicit prov1s1on reqmrmg 
adoption of all reasonably available control measures in a nonattainment area. 

a. The Conference Bill.-In reporting the conference bill to the Senate, the 
CAA conference chairman, Senator Baucus, stated:

103 

The sponsors believe that EPA's initial (1979) guidance for the application of the 1977 
Law's ~equirement to adopt "all reasonably available control measures" in each area 
was sound. The Ninth Circuit recently reviewed and correctly applied EPA's guidance. 
The bill (sections 108(f), l 72(c)(l)) retains the general planning approach of the 1977 
law and ratifies EPA's guidance as recently construed by the Ninth Circuit in the case 
involving the Arizona State Implementation Plan. Delaney v. EPA, 898 F.2d 687 (1990). 

The Senate Committee bill, S. 1630, modified the requirements for the adoption of 
transportation control measures in State Implementation Plans (SIPs). The Co=ittee 
bill required that identified transportation control measures be incorporated into each 
implementation plan for severe and extreme ozone, in serious ozone non-attainment 
areas under certain circumstances, and in serious carbon monoxide non-attainment 
area unless the state could demonstrate that a measure would not contribute any ad
ditional progress toward attainment in the area. 

During Senate floor debate, these provisions were modified to require that each listed 
measure be considered by the state, but the mandatory obligation to incorporate each 
measure in the absence of a negative determination was removed. The emphasis in the 
amendment, therefore, was on a state selecting and implementing those measures 
"necessary to demonstrate attainment with national ambient air quality standards," 
including, of course, interim reduction requirements. The sponsors' intention in accept
ing this amendment was to retain current law with regard to the consideration of 
transportation control measures. 

The Committee language in S. 1630 would have eliminated the option of the states to 
adopt less than all reasonably available control measures even in the circumstances 
where the states could make the demonstrations allowed by EPA's guidance. In agree
ing to the amendment, the sponsors determined that the rigid application of control 
measures in the Committee bill was too restrictive. The bill (sections 182(c)(5), 
182(d)(l) and 182(e)) adopts the fmal Senate provisions with respect to transportation 
control measures for ozone SIPs in addition to the general planning requirements for 

reasonably available control measures in section 172(c)(l). Taken together, these pro
visions require the EPA's traditional guidance continues to govern the review of trans
portation control measures in state plans. 

The sponsors believe that if the EPA consistently applies this guidance in the develop
ment of SIP revisions required by the bill, significant progress toward the control of 
mobile source emissions will be achieved. Of course, this bill adds statutory criteria de
fining "reasonable further progress" in terms of specified emissions reductions. The 
need for transportation control measures and the appropriateness of various measures 
should be evaluated with regard to these new interim increments of progress in the bill. 

The sponsors intend that EPA expand its list of reasonably available transportation 
control measures to incorporate all the measures in Section 108(f)(l). In addition, EPA 
should evaluate and determine whether additional transportation control measures 
should be added to those identified in the bill. 

b. EPA's Position.-In its 1992 General Preamble on SIPs,
104 

EPA explained its 
position on the Delaney case as follows: 

Sect;ion 172(c)(l) Requirement for All Reasonably Available Control Measures 
(RACM/

05 

The Senate managers' explanation of the new transportation control provisions in
cludes a statement endorsing EPA's 1979 guidance on RACM as recently construed by 
the Court of Appeals for the Ninth Circuit in Delaney v. EPA, 898 F.2d 687 (1990). 136 
Cong. Rec. Sl6971 (daily ed. Oct. 27, 1990). In that case, the court held that EPA was 
bound to apply its then-applicable 1979 RACM guidance by its own terms, which cre
ated the presumption that all section 108(f) measures were reasonably available. How
ever, the court did not hold that the statute required such an interpretation of the 
RACM requirement, nor that EPA could not in the future revise its RACM guidance. 
The EPA remains free to alter its past guidance consistent with a reasonable interpre
tation of statutory requirements in light of historical experience implementing 
TCM's.

106 

The legislators who cited the Delaney v. EPA decision had lobbied in the Senate Com
mittee bill for a requirement that all section 108(£) measures be implemented in severe 
ozone nonattainment areas. This position was however abandoned in the final Senate 
bill. Any statements in the subsequent Senate debates concerning implementation of 
all section 108(f) measur~ therefore do not necessarily reflect the views of the Senate 
as a whale, let alone the entire Congress.

107 

Finally, EPA also notes that it believes the court in Delaney v. EPA mischaracterized 
EPA's guidance in one respect. The court stated that in light of the previous presump
tion that section 108(f) measures were reasonably available, "a state can reject one of 
these measures only by showing that the measure either would not advance attain
ment, would cause substantial widespread and long-term adverse impact, or would 
take too long to implement." Delaney, at 692. In the case before the court, EPA had ar
gued that certain measures would have substantial widespread and long-term adverse 
impact. However, EPA believes that its revised RACM interpretation would provide for 
the rejection of control measures as not reasonably available for various reasons re
lated to local conditions even where such costs fell short of substantial widespread im
pact. This is especially true in the absence of a presumption that any given measure is 
per se reasonably available.

108 

Any future debate on this issue most probably will focus on whether Congress, 
in enacting the 1990 CAA amendments, restricted EPA's authority to change its 
guidance. Despite the confusion created by the legislative history of the 1990 CAA 
amendments and EPA's subsequent action regarding Delaney, it is safe to say 
that U.S. circuits and district courts will likely follow current EPA guidance, 
which eliminates the presumption that all TCMs are reasonably available. 



4. Transportation-Related Provisions Applicable to Ozone Nonattainment 
Areas 

Ozone nonattainment areas were classified into five categories, based on their 
degree of ozone pollution. Marginal areas were required to meet the primary 
standard attainment date of November 15, 1993,

109 
and relatively few require

ments had to be met. n o 

For areas that are moderate or worse, a SIP revision is required that provides 
for a reduction in VOC emissions of 15 percent by November 15, 1996.111 In pre
paring this plan, the state must decide how much of the required VOC reduction 
is to come from controls on the various sources ofVOCs. Thus, stationary sources, 
areawide sources (such as gasoline stations and dry cleaners), transportation 
sources, and individual citizens (h,:mse paint restrictions, limits on outdoor cook
ing, lawn mower restrictions) may be required to reduce emissions. The transpor
tation control plan is a portion of this SIP revision, and its stringency is depend
ent on the quantity of VOCs emissions that must be eliminated and the 
proportion of that reduction that must come from the transportation sector. 

a. Marginal Areas.-Marginal areas are the areas that exceed the ozone stan
dard of 0.12 parts per million (ppm) by 15 percent or less (0.121 ppm up to 0.138 
ppm) and were required to attain the standard by November 15, 1993.112 SIP re
visions must be submitted immediately after enactment, providing for more 
stringent "reasonably available control technology" requirements. Inspection and 
maintenance programs, if required prior to the 1990 amendments, must meet EPA 
guidelines or the areas' existing SIP requirements, whichever is more stringent.113 

b. Moderate Areas.-Moderate areas exceed the standard by 15 percent to 33 
percent (0.138 ppm to 0.160 ppm) and are required to attain the standard by No
vember 15, 1996.11

• Modera e areas must meet marginal area requirements.115 In 
addition, moderate areas were to submit SIP revisions by November 15, 1993, 
that demonstrated "reasonable fu=ther progress" and must achieve VOC reduc
tions by November 15, 1996, of at least 15 percent from 1990 baseline emissions 
(this requirement may be extended to nitrogen oxide emissions at EPA's discre
tion).116 

Emission reductions from mot.or vehicle exhaust or evaporative emissions, 
promulgated by EPA by January 1, 1990, or controls on fuel volatility promul
gated by EPA after November 15, 1990, cannot be credited toward the required 15 
percent reduction. Measures required to correct SIPs under EPA guidance and 
measures required to correct inspection and maintenance (I/M) programs cannot 
be credited toward the 15 percent reduction either.117 

An 1/M program is required in all moderate or worse ozone nonattainment 
areas. 118 About 110 areas will need such programs, thus, 40 new programs must 
be developed.119 Gasoline vapor rec:ivery is also required.

120 

EPA was required to issue revised 1/M guidance by November 15, 1991, and 
SIP revisions were due within 2 years of EPA's publication of I/M guidance to 
meet the guidance requirements.m Revised emission inventories were also to be 
required within 2 years of November 15, 1990.122 Final regulations were not 
promulgated until November 5, 1992,123 but emissions inventories were due by 
November 15, 1992. Because of EPA's failure to meet its statutory deadline, the 
U.S. Court of Appeals for the District of Columbia Circuit refused to impose 
sanctions on states that failed to meet the CAA deadlines for submitting SIP re
visions covering 1/M programs and other mandated revisions. 124 

c. Serious Areas.-Serious areas exceed the standard by 33 percent to 50 per
cent (0.16 ppm to 0.18 ppm) and are required to attain the standard by November 
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15, 1999.125 Serious areas must meet moderate area requirements.126 In addition, 
these areas were to have revised SIPs to include enhanced 1/M programs to re
duce emissions of hydrocarbons and nitrogen oxides by November 5, 1992, if the 
area is an urbanized area with 1980 Bureau of Census populations of 200,000 or 
more.

127 
Enhanced 1/M will require inspections to be performed while the vehicle 

is undergoing simulated driving conditions or "load" to determine whether emis
sion controls, including nitrogen oxide controls, are performing properly.128 En
hanced 1/M requires a centralized program unless a state can demonstrate that a 
decentralized program is equally or more effective.129 Proposed I/M regulations 
were promulgated on July 13, 1992, and final regulations were issued on Novem
ber 5, 1992.

130 
In addition to the requi.red 1/M provisions, any state that has non

at:tainment areas may adopt the more stringent California standards for new 
motor ve'hicles.131 

The areas must submit SIP revisions, by November 15, 1994, that demonstrate 
VOC reductions that average 3 percent per year averaged over each consecutive 
3-year period beginning November 15, 1996.132 

A number of new requirements are imposed on motor vehicle fuels. Fuel vola
tility is subject to new controls."13 Reformulated fuel must be used in summertim.e 
in specified nonattainment areas, bui; other areas may also mandate the use of 
such fuels to meet their SIP revision requirements.134 The areas have to submit 
SIP revisions, within 42 months of enactment, to ensure -the effectiveness of 
clean-fuel vehicle programs, including measures to make the use of clean alter
native fuels economical for clean-fuel vehicle owners.135 

Beginning November 15, 1996, aILd at each 3-year period thereafter, states 
must submit data demonstrating whether vehicle emissions, congestion levels, 
vehicle miles traveled, and other rele,vant parameters are consistent with those 
levels projected in the SIP. Where the monitored levels exceed projected levels, 
the state has 18 months to submit SIP revisions that include TCMs to reduce 
emissions to levels consistent with SIP projections. The revisions are to be devel
oped in accordance with guidance issued by EPA.136 

d. Severe 1 Areas.-Severe 1 areas (also known as severe 15 areas) exceed the 
standard by 50 pe.rcent to 58 percent (0.180 ppm to 0.190 ppm) and are required 
to attain the standard in 15 years. 

131 
Severe 1 areas must meet serions area re

quirements.138 In addition, the areas were required to submit SIP revisions by 
November 15, 1992, to reduce vehicle emissions and to identify and adopt TCMs 
to offset growth in emissions from growth in vehicle trips or vehicle miles trav
eled.13~ 

Within 2 years of enactment, SIP revisions that require employers of 100 or 
more employees to increase the average passengers per vehicle work trip by not 
less than 25 percent above the average for all work trips in the area are due. The 
affected employers have to submit compliance plans within 2 years of the SIP 
revision (within 4 years of enactment), demonstrating compliance not later than 4 
years after the revision (within 6 years of enactment).140 

If any severe area fails to attain on time, the state must show it meets re
quired reductions in each 3-year intlirval after the failure. If the state fails to 
demonstrate an average 3 percent reduction per year in each consecutive 3-year 
period it would be subject to sanctions for failure to make the required demon
stration.141 

e. Severe 2 Areas.-Severe 2 areas (also known as severe 17 areas) exceed the 
standard by 58 percent to 133 percent (0.190 ppm to 0.280 ppm) and are required 
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to attain the standard in 17 years. Provisions are the same as those in severe 1 

142 
areas. 

f Extreme Areas.-Extreme areas exceed the standard by more than 133 per
cent (0.280 ppm and above) and have 20 years to attain the standard.143 Extreme 
areas must meet severe area requirements.144 In addition, each SIP revision may 
contain measures to reduce the use of high-polluting vehicles or heavy-duty vehi
cles during heavy traffic hours.145 Currently, Los Angeles is the only area classi
fied as extreme. 

5. Transportation-Related Provisions Applicable to Carbon Monoxide 
Nonattainment Areas 

a. Moderate Areas. 146 -Moderate areas exceed the 8-hour CO standard of 9 
ppm by not more than 82 percent (9.1 ppm to 16.4 ppm). They are required to 
attain the standard by December 31, 1995.147 Emissions inventories are due 
within 2 years of enactment, with revised inventories due no later than Septem
ber 30, 1995, and no later than the end of each 3-year period thereafter until at
tainment.148 

For those areas with design values above 12.7 ppm, SIP revisions (due by No
vember 15, 1992) have to contain vehicle miles traveled forecasts based on EPA's 
guidance. The SIPs must provide for annual updates of forecasts and annual re
ports regarding forecast accuracy.149 The SIPs must include contingency provi
sions to be undertaken if vehicle miles traveled exceeds the forecast.

150 

The areas are required to have I/M programs; those areas with design values 
151 Ar "th above 12. 7 ppm are required to have an enhanced I/M program. eas w1 

design values above 9.5 ppm must sell oxygenated fuel in the winter months, with 
. d 152 levels of oxygen sufficient to meet the CO standar . 

b. Serious Areas. 153-Serious areas exceed the 8-hour CO standard by 83 per
cent or more (16.5 ppm and higher). They are required to attain the standard by 
December 31, 2000. 154 Serious areas have to meet the requirements for moderate 
areas155 and, by November 15, 1992, must revise their SIPs to provide for the 
identification and adoption of TCMs to offset any growth in emissions from 
growth in vehicle miles traveled or growth in vehicle trips.156 

By March 31, 1996, serious CO nonattainment areas must submit data to EPA 
demonstrating they have achieved CO emission reductions equal to the total 
specified annual emission reductions required by December 31, 1995.157 If a state 
fails to make the submission or achieve the total reductions, the state must sub
mit a SIP revision, within 9 months of notification, to implement an economic 
incentive and transportation control program. The program may include incen
tives and requirements to reduce vehicle emissions, including TCMs.158 

6. Control of Interstate Ozone Air Pollution 

To control ozone in the Northeast, a super region, called an "ozone transport 
region," was established by CAA Section 184. It comprises Connecticut, Delaware, 
Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, 
Pennsylvania, Rhode Island, Vermont, and the Consolidated Metropolitan Statis
tical Area, which includes the District of Columbia. 

Each state in the region is required to submit a revised SIP that includes the 
following: 

• an enhanced I/M program for metropolitan statistical areas with a popula
tion over 100,000 

• reasonably available control technology for sources of VOCs covered by EPA 
control technique guidelines 

In addition, EPA is to study controls comparable in effect to refueling controls 
and implement either those controls or refueling controls within 1 year after the 
study is completed. Stationary sources under this section that emit 50 tons of 
VOC per year are considered to be major stationary sources and are subject to the 
requirements of major stationary sources in moderate nonattainment areas. 

CAA Section 184(c) allows the interstate transport commission created under 
Section 176 to impose additional control measures necessary to bring any area in 
the region into attainment. This organization is usually called the Ozone Trans
port Commission. A commission may be established for other regions when the 
interstate transport of air pollutants causes a violation of an NAAQS in one or 
more states. 

E. Sanctions 

1. Sanctions under the 1990 CAA Amendments 

EPA may impose sanctions when a state fails to submit a revised SIP or when 
the revised SIP is unacceptable and cannot be remedied. The 1990 CAA amend
ments revised the law concerning sanctions and set forth criteria in Section 
179(a) to determine when EPA may apply the two types of sanctions specified 
under Section 179(b). The two major sanctions are highway funding restrictions 
and increased emissions offset ratios for new and modified sources. The construc
tion ban provisions of Section 110(a)(2)(I) were largely repealed. However, other 
provisions of the CAA provide for construction bans and other sanctions to pre
vent increases in air pollution that result from SIP planning or implementation 
failures.159 

EPA may refuse to issue construction permits for major stationary sources if 
the approved SIP for meeting nonattainment requirements is not being ade
quately implemented for the nonattainment area in which the new or modified 
source is located.16° CAA Section 113(a)(5) may also be used to issue general con
struction bans. It authorizes EPA to prohibit the construction or modification of 
specific major stationary sources and to take other enforcement actions against 
individual sources if the EPA administrator finds that a state is not complying 
with any requirement or prohibition of the act concerning construction of new 
sources or modification of existing sources. A third sanction under Section 179(a) 
allows the administrator to withhold all or part of the grants that support air 
pollution planning and control programs that may be awarded under CAA Section 
105.161 

Section 110(m)
162 

gives the administrator discretion to impose sanctions on any 
portion of the state that he or she determines is reasonable and appropriate. Sec
tion 179(a) requires the administrator to impose sanctions 18 months after a 
finding, if the deficiencies on which the sanctions are based are not corrected. 
Section llO(m) does not provide a specific time frame for application of Section 
llO(m) sanctions, but allows EPA to apply sanctions "at any time" after the 
agency makes a finding. EPA expects that it will impose sanctions earlier than 18 
months after a finding only in limited circumstances, such as where a state has 
indicated an explicit resistance to working to resolve a plan deficiency.163 This will 
be done only after notice and comment rulemaking. The specific sanctions that 
may be applied under Section llO(m) or must be applied under Section 179(a) are 



listed in Section 179(b). Section llO(m) and Section 179 are interrelated, and by 
discussing the two sections together, the requirements of Section llO(m) may be 
clarified. '04 

Section 179(b) establishes the two types of sanctions that the administrator 
may impose pursuant to Section llO(m): a highway funding sanction and a two
to-one offset sanction. Under the highway funding sanction provision, the admin
istrator may prohibit the approval of certain projects by the secretary of transpor
tation or the awarding of certain grants under Title 23 of the U.S. Code. Under 
the emissions offset sanction provision, a ratio of at least two-to-one will be re
quired for emissions reductions from existing sources within the nonattainment 
area to offset emissions from major new or modified facilities. 

Under Section llO(m), Section 179(b) sanctions may be applied when the ad
ministrator makes a finding under Section 179(a}(l) through (4), and the agency 
has followed all procedural requirements (for example, rulemaking requirements, 
such as notice and comment) for imposing a sanction. The administrator has no 
authority under Section llO(m), ncr any mandatory duty under Section 179(a), to 
impose sanctions until a finding has been made. 

Section 179(a) sets forth the four types of findings that may lead to the impo
sition of a sanction: 

1. That a state has failed to submit a SIP or an element of a SIP for a nonat
tainment area, or the SIP or SIP element fails to meet the completeness criteria 
issued pursuant to Section llO(k). 

2. That EPA disapproves a SIP submission for a nonattainment area based on 
its failure to meet one or more plan elements required by the CAA 

3. That the state has not made any other submission, or has not made a com
plete submission, as required by the amended CAA, or that EPA disapproves such 
a submission. 

4. That a requirement of an approved plan is not being implemented. 

When a finding under Section 179(a) has been made, 165 the administrator may, 
under Section llO(m), apply Section 179(b) highway sanctions and offset sanc
tions to any area of the state that is determined to be reasonable and appropriate. 

On September 24, 1993, EPA announced that it would standardize the se
quence of penalties that states would be subject to if they failed to submit an ade
quate SIP.166 In its announcement, EPA acknowledged that it retained the dis
cretion to administer the penalties provided by the CAA in any order it chose. 
However, EPA stated that by providing a standard sequence of penalties for 
states that do not file adequate SIPs, regulators would save time by having the 
need for individual rule makings eliminated. 

Under this proposed rule, states submitting inadequate SIPs would first be 
subject to two-to-one emission offsets for new sources after 18 months. States 
would have 18 months to correct the defective SIP. After that, new sources locat
ing in the state would have to find offsets from other sources equal to twice the 
emissions they would be releasing. If the SIP was not corrected within 6 months 
after the implementation of the two-to-one offsets, states would face a cutoff of 
federal highway funds. Under this proposed rule, the clock for sanctions begins to 
run after EPA has determined that it will not approve the SIP, the state has 
failed to submit a SIP, or the state does not implement required air pollution 
control measures. 161 Until the rule is final and effective, EPA must provide for 
notice and comment before applying sanctions. 

l ll 

2. Criteria for Exercising Sanctions 

Section llO(m) requires the agency to establish criteria that EPA must apply if 
the agency considers applying sanctions under Section llO(m) on a statewide 
basis within 24 months of a Section 179(a) finding. These criteria will be used by 
EPA to determine when a political subdivision, rather than the entire state, is 
principally responsible for a Section 179(a) deficiency. 

The EPA rule of January 11, 1994 sets forth criteria that the EPA administra
tor must consider when exercising his or her discretionary authority to apply 
sanctions on a statewide basis pursuant to CAA Section llO(m). 168 EPA uses five 
criteria to determine when a state has relinquished its primary control over an 
activity to a political subdivision and the political subdivision has failed to per 
form that required activity.'

69 
EPA believes that this delegation is established 

when a political subdivision: 

• has the legal authority to perform the required activity 
• has traditionally performed, or bas been delegated the responsibility to per

form, the required activity 
• has received, where appropriate, adequate funding or authority to obtain 

funding from the state to perform the :required activity 
• has agreed to perform (and has not revoked that agreement) or is required 

to accept responsibility for performing the required activity 
• has failed to perform the required activity 

If one or more political subdivisions each meet all five criteria, EPA will con
sider those subdivisions principally responsible, therefore, EPA may impose 
sanctions only on those political subdivisions and on other areas (short of the 
entire state) for which the agency determines it is reasonable and appropriate.170 

If EPA imposes sanctions statewide, it need not consider the criteria. Conse
quently, EPA may impose sanctions on any area or political subdivision for which 
EPA deems reasonable and appropriate, provided that the requirements of Sec
tion llO(m) are satisfied. However, if all the criteria have not been met by at least 
one political subdivision, EPA will use its discretion to determine whether to ap
ply sanctions on a statewide basis. 

Once a fmding under Section 179(a) has been made, the administrator may, 
pursuant to Section llO(m), apply Section 179(b) sanctions to any portion of the 
state. Section llO(m) allows sanctions to be applied on a broader basis than sanc
tions imposed pursuant to Section 179(a). Although Section llO(m) indicates that 
sanctions may be applied to any area of the state, Section 179(b)(l) contains a 
specific geographic limitation: "[t)he Administrator may impose a prohibition, 
applicable to a nonattainment area" on the approval by the secretary of transpor
tation of certain projects or the awarding of certain grants under Title 23 U.S.C.171 

Nothing in the act precludes EPA from applying sanctions pursuant to Section 
llO(m), without examining the criteria, if the agency elects to impose a sanction 
on a less-than-statewide basis or where EPA imposes statewide sanctions more 
than 24 months after a finding. Furthermore, there are no statutory limitations 
where each political subdivision in a group, whose combined area comprises the 
entire state, suffers a deficiency. 

111. OVERVIEW OF THE TRANSPORTATION PLANNING PROCESS 

Federal Highway Administration (FHWA) and Federal Transit Administration 
(FTA) planning regulations require urban areas with populations greater than 
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50,000 to have a continuous, cooperative, and comprehensive transportation 
planning process.

172 
This "3C" planning process is used by local and state govern

ments to qualify for federal highway and transit assistance. Much of the planning 
work is carried out by MPOs.173 

Each urbanized area must develop a transportation plan and a TIP.174 To be 
eligible for federal funds, the plan must be approved by the MPO, and the TIP 
must be approved by the MPO and the state govemor.175 "The transportation plan 
is a long-range plan describing policies, strategies, and facilities to accommodate 
current and future travel demands and to make more efficient use of the existing 
transportation system. It identifies facilities that should function as an integrated 
metropolitan transportation system, giving emphasis to those facilities that serve 
important national and regional transportation functions."

176 

"The TIP is a more specific program of transportation projects that are consis
tent with the transportation plan. The TIP includes a priority list of projects and 
project segments to be carried out within each three-year period after the initial 
adoption of the TIP."177 The MPO develops the TIP and updates it at least every 2 
years. 

"Each State must also prepare and submit annually to DOT a statewide pro
gram of projects that the State proposes for Federal assistance. Projects for ur
banized areas are expected to be drawn from each area's TIP."

178 

For the metropolitan portion of the statewide TIP, FHWA and FTA must find 
(1) the planning process was carried out by the state and local governments in 
accordance with Title 23 U.S.C. or the Federal Transit Act, and (2) in nonattain
ment areas, the metropolitan TIP must conform to the SIP, with priority being 
given to TCMs in the SIP in accordance with the "conformity'' requirements of 
Section 176 of the CAA. Conformity is discussed in more detail later in this arti
cle.179 

Section 176 of the CAA and implementing regulations require transportation 
planning to conform to the requirements of the CAA. 180 However, the provisions of 
ISTEA181 must also be met, and it is the combined requirements of both air pollu
tion law and transportation law that shape transportation planning. ISTEA has 
provisions designed to protect the environment, and they must be incorporated 
into the planning process in metropolitan areas and states under both Title 23 
U.S.C. and the Federal Transit Act. 161 To imple.ment ISTEA, FHWA and FTA 
have jointly issued planning regulations

183 
to ensure the adequacy of statewide 

and metropolitan transportation planning and programming and the eligibility of 
states and metropolitan areas for federal highway and transit funds. 184 The DOT 
final rule applies to all MPOs serving urbanized areas with a population of at 
least 50,000 people.185 This DOT rule provides for the development of transporta
tion plans and TIPs and specifies how federally funded transportation projects 
are to be selected. 

The most obvious overlap between air pollution and transportation planning is 
the TCMs in the SIP and TIPs aimed at reducing transportation-related pollu
tion.186 The use of TCMs to reduce pollution has bee.n given a lot of publicity .and 
is sometimes controversial, 

187 
but such measures may not provide much air qual

ity benefit. For example, in Washington, D.C., an ozone nonattainment air qual
ity control region with little industrial but significant mobile source pollution, 
TCMs make only a small contribution to the emissions reduction required by the 
CAA. To meet the reasonable further progress requirements of the 1990 CAA 
amendments,

188 
the Metropolitan Washington air quality control region needs to 

achieve an additional 137 tons per day of VOC reductions. High-tech inspection 

and maintenance, stage II vapor recovery nozzles on gasoline pumps, and three 
other minor federally mandated measures are projected to reduce VOCs by 70.3 
tons-more than half the required reduction. Reformulated gasoline accounts for 
an additional 24.0 tons of VOC reductions. TCMs in fiscal years 1994-1999 TIPs 
and other TCMs created since 1990 account for reductions of 2.2 tons, or less than 
2 percent of the required voe reduction.189 

Denver, which may be redesignated a serious CO nonattainment area, is 
seeking to reduce CO emissions by 45 percent by the end of 1995.190 TCMs that 
could be used include repairs to 40 percent of the pre-1982 cars to obtain a 2 per
cent to 3 percent CO reduction and removal of 30,000 to 50,000 of the worst pre-
1982 automobiles to obtain a 3 percent to 5 percent CO reduction. 

Although available data fail to demonstrate that TCMs will contribute signifi
cantly to air quality improvement, they still must be part of transportation plan
ning and TIPs because the plans need to conform to SIP emissions budgets. 

Overall, however, the transportation planning process, imposed by the CAA 
amendments and ISTEA, is designed to ensure that federally funded transporta
tion projects conform to SIPs in that they contribute to improving air quality for 
the area they serve. This is a continuing and dynamic process. 

A. Metropolitan Transportation Planning-Developing the Regional Transportation 
Plan and the Transportation Improvement Program 

The first federal legislation that required transportation planning in urbanized 
areas as a prerequisite for receivi.ng federal-aid highway funds was the Federal
Aid Highway Act of 1962.191 This act resulted in either new agencies being created 
or existing organizations being designated to carry out the necessary planning at 
the local level. Ull In the 1968 Intergovernmental Cooperation Act 193 governors 
were required to establish a process to review and comment on the compatibility 
of proposed federal-aid projects on overall transporta tion plans.194 As a result of 
the 1973 Highway Act, an MP0195 had to be designated for each urbanized area. 
In many cases, local transportation policy boards that had been created in re
sponse to the 1962 Federal-Aid Highway Act were designated as MPOs.196 

The principal statute controlling metropolitan planning is 23 U.S.C. Section 
134, as amended by ISTEA.

197 
In cooperation with the state, MPOs are to develop 

transportation plans and programs for metropolitan areas of the state.198 "The 
process for developing such plans and programs shall provide for consideration of 
all modes of transportation and shall be continuing, cooperative, and comprehen
siYe to the degree appropriate, based on the complexity of the transportation 
problems. ,.1

9
!1 Each metropolitan area is to cover the ·existing urbanized area and 

the area expected to become urbanized in the 20-year forecast period and may 
include the metropolitan statistical area or the consolidated metropolitan statisti
cal area.

200 
onattain.ment and maintenance areas for transportation-related 

pollutants will be included in their entirety in the metropolitan area unless the 
MPO and the governor decide to exclude a portion.2°1 If there are more than one 
MPO in a metropolitan area, they shall consult and work with the state to coor
dinate plans and programs.202 

In developing transportation plans, MPOs are to consider the social, economic, 
energy, and environ.mental effects of transportation decisions, as well as land-use 
and energy-use effects.2°

3 
Each MPO is also to develop a long-range transporta

tion plan that is consistent with CAA requirements. 20< The public is to be allowed 
considerable freedom to comment on the long-term plan.205 ...... ...... 



MPOs, in cooperation with the state and affected transit operators, are to de
velop a TIP.206 This is to be accomplished with the participation of the affected 
citizens and the state governmental organizations. The program is to be updated 
every 2 years.207 Urbanized areas, with a popu1ation of over 200,000, are to be 
designated transportation management areas.~08 These management areas are to 
develop transportation plans and programs based on continuing and comprehen
sive planning by the MPO in cooperation with the state and transit operators.209 A 
congestion-managem.ent system to plan travel-demand reductions and opera
tional management strategies is to be included in the planning process. 21° For 
transportation management areas classified as nonattainment for ozone or CO, 
federal funds may not be used for any highway project that will result in a signifi
cant increase in carrying capacity for single-occupant vehicles, unless the project 
is part of an approved congestion-management system. 211 

ISTEA strengthened the metropolitan transportation planning process and 
emphasized measures to reduce cor:gestion and make more efficient use of exist
ing transportation systems.212 ISTEA also emphasized consideration of environ
mental effects and established a new congestion mitigation and air quality im
provement program to provide funding for projects that improve air quality.213 

Eighty percent of the MPOs have moderate or worse congestion in their areas. In 
metropolitan areas that have a population over 1 million, 55 percent of the MPOs 
have serious or severe congestion. 

214 
ISTEA requires MPOs in urbanized areas 

with populations of more than 200,000 to develop a congestion management plan 
for the metropolitan planning area as part of the metropolitan transportation 
planning process.2

15 

Sixty percent of the MPOs are located in a regional agency, such as a council of 
governments, an association, or a se-parate agency. About 23 percent are located 
in a county or city planning department.116 The 1977 CAA amendments required 
SIP revisions for nonattainment areas and encouraged MPOs to develop TCMs. 
MPOs became responsible for planning travel demand management for clean air 
purposes. However, MPOs were never required to plan demand management 
measures to achieve clean air. 217 In 1981, DOT issued regulations requiring 
transportation plans, programs, and projects to conform to SIPs in areas that 
failed to meet the NAAQS. However, some nonattainment areas, including Chi
cago, Denver, Los Angeles, and Phoenix, failei;i to revise their SIPs.

218 
Many re

gions failed to update the transportation portions of their SIPs. EPA, however, 
usually imposed funding sanctions only on states that failed to develop I/M pro
grams. Even if sanctions were impo;;ed, states would often use funding from state 
sources to build controversial projects. 219 

The 1990 CAA amendments linked transportation funding to the adoption of 
regional transportation plans that conformed to specific targets in the SIP. Both 
planning and implementation failures allow sanctions to be imposed on transpor
tation programs. However, sanctions cannot be used to block projects that benefit 
air quality.220 Thus, the 1990 CAA amendments increase the responsibility of 
MPOs and strengthen the relationship between transportation planning and air 
quality planning. 

A Government Accounting Office (GAO) survey found that 96 percent of all 
MPOs included transportation systems management activities or programs in 
their short-term plans, even though they are no longer required to do so.n

1 
Espe

cially in more populated areas, transportation systems management planning has 
remained the same or has increased since 1983. 222 Half of the 1VIPOs in areas with 
a population of 1 million or more have a transportation systems management 
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provision in their short-range plans. Nearly half the MPOs emphasize a supply
manage.ment activity ~ but demand-management activities play only a minor 
role in 74 percent of the MPOs.~ When MPOs have demand-management activi
ties, they are likely to emphasize traditional activities, such as ridesharing and 
transit incentives rather than trip reduction actions or automobile-use restric
tions. 225 Only 2.5 percent of the areas with populations over 1 million use conges
tion pricing techniques Z?• and only 7.5 percent have auto-use restrictions.w 
Higher congestion levels do not necessarily lead to greater planning efforts to 
control demand.

228 
In areas with populations over 500,000, 61 percent of the 

MPOs considered the lack of effective information and 54 percent considered con
struction funding emphasis as important reasons for low usage of demand
management activities. 229 Except for ridesharing and park-and-ride lots, even the 
most congested areas did not place even moderate emphasis on demand
management activities.

230 
However, implementing demand-management activi

ties is less common than planning such activities except for park-and-ride lots.29
i 

According to the GAO study, 80 percent of the areas with populations of 1 mil
lion or more and 75 percent of the areas with populations of 500,000 to 999,999 
failed to meet the NAAQS for ozone.232 In 70 percent of the areas, air quality con
cerns were not integrated into local transportation planning in any significant 
way.233 Only 15 percent of the MPOs in areas having ozone levels at the serious or 
worse levels emphasized air quality concerns in local transportation planning 
efforts. 234 Even in the largest areas, only 31 percent of the MPOs routinely con
sidered whether or not proposed transportation systems management efforts 
would improve air quality.235 

Moreover, a different government agency often has primary responsibility for 
each key stage of the joint planning and implementation process. State air quality 
control commissions are often the lead agency for forecasting automobile emis
sions, state transportation departments usually have the lead in implementing 
demand management and integrating air quality and transportation planning. 
Often, ho,11ever, no single agency has the responsibility for planning demand 
management or related arr quality mea.sures.236 

Effective transportation systems management planning and implementation 
requires MPOs to coordinate the efforts of several organizations and agencies. In 
the San Francjsco area, for example, 14 public transit operators and 97 private 
transit operators are part of a regional demand-management project.237 However, 
an MPO may have jurisdiction over only a portion of an air quality control region. 
For example, the air quality control region in Tampa, Florida, includes three 
MPOs, three county air quality agencies, a regional council of governments a 
state transportation agency, and a state air quality agency.

238 
Local air quality 

agencies may have little control over transportation projects, even though such 
projects may increase air pollution. Even if transportation projects decrease re
gional air pollution, they may increa!le local or site-specific air pollutiop. This 
may result in local elected officials opposing such projects239 and in a lack of con
sensus as to which agency has the lead in monitoring and evaluating transporta
tion systems management efforts.

240 
Thus, air quality planning and transporta

tion planning has not been inte[I;ated in many areas, even those areas with 
serious or severe ozone problems.'0 Most MPOs consider themselves responsible 
for integrating air quality concerns into transportation planning, but it is usually 
less clear which agency has the lead role for planning demand-management or 
related activities. 242 Implementation of such measures is even more difficult to 
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manage. 243 It is therefore not surprising that only 26 percent of the MPOs indicate 
their short-term plans include demand-management activities.244 

B. Statewide Transportation Planning-Developing the Statewide Transportation 
Plan and State Transportation Implementation Plans 

Prior to the 1991 !STEA legislation, there was no statutory authority for 
FHW A or FTA to require statewide transportation planning. Only metropolitan 
areas were subject to planning requirements. ISTEA and the Der,artment of 
Transportation and Related Agencies Appropriations Act (DOTA). ' 1 amended 
Section 135 of 23 U.S.C. and Section 8 of the Federal Transit Act/'6 respectively, 
to require a coordinated transportation ylanning process in each state. The DOT 
final rule, published October 28, 1993/ 4

' follows the statutory approach, but adds 
material on coordination that is aimed at enhancing the effectiveness of the 
statewide transportation planning process. It also adds requirements that stress 
the importance of public involvement throughout the entire statewide transpor
tation planning process.~·• 

Statewide planning involves working with MPOs that are already engaged in 
transportation planning in metropolitan areas. Although a specific organizational 
arrangement for carrying out the statewide transportation planning require
ments was not included in the DOT final rule, the requirements for the statewide 
transportation process are set forth in 23 U.S.C. Section 135 and in 23 C.F.R. 
Section 450.206. 

Statewide transportation planning is to be coordinated with the actions of In
dian tribal governments, federal agencies, local governments, MPOs, large-scale 
public and private transportation providers, and multistate businesses. 249 The 
minimum requirements for coordination are not specified; rather FHWA and FTA 
expect "the states to provide maximum practicable consideration to the 11 areas 
identified in the proposed regulation and to provide a reasonable explanation of 
the extent of such coordination or lack thereof."250 

A transportation plan is to be developed for the entire state. The portion of the 
plan covering a metropolitan planning area is to be developed in cooperation with 
the MPOs and is to be consiste:nt with regional plans.251 The state plan is to be 
intermodal, covering rail, waterway, and aviation facilities, not merely roads and 
transit, and it must address a time period of at least 20 years.

252 

The statewide planning process is to include development of a statewide 
transportation improvement program (STIP). The STIP is to include a list of 
transportation projects to be carried out in the next 3 years that are consistent 
with the plan and for which funds can reasonably be expected to be available.253 

The metropolitan TIP, when approved by the MPO and the governor, is automati
cally included in the STIP. 254 In nonattalnment and maintenance areas, there is 
an additional step: conformity findings are required to be made by FHWA and 
FTA before projects are included in a STIP."55 

STIPs must include projects proposed for funding under Title 23 U.S.C. or 
under various provisions of the Federal Transit Act. 256 They must also include all 
projects requiring FHWA or FTA approval and should include, for informational 
purposes, all transportation projects proposed to be funded with federal funds 
other than Title 23 U.S.C. or Federal Transit Act funds. Regionally significant 
transportation projects must also be included, regardless of the source of fund
ing.25 The regulations include details on what should be included in the STIP.~ 
At least every 2 years each state must submit its proposed STIP to both FHW A 
and FTA for approval. Amendments, if necessary, also require approval. The 

-
state must certify that the transportation planning process was carried out in 
accordance with applicable federal law, including, for nonattainment and mainte
nance areas, the conformity requirements of CAA Sections 17 4 and 176(c) and 
(d). 259 Projects that are not included in a federally approved STIP, with some lim
ited exceptions, are not eligible for Title 23 U.S.C. or Federal Transit Act funds. 260 

C. Public Participation 

Public-participation requirements are designed to produce informed and in
volved citizens that have access to public records and the decisionmaking proc
ess.261 There are, however, separate regulations for public involvement in state
wide transportation planning and in metropolitan transportation planning. The 
basic statewide public-involvement provision is found in 23 C.F.R. Section 
450.212, which provides for a public-involvement process that is proactive, with 
opportunities for early and continued involvement. The process is designed to 
provide timely information about transportation issues, with reasonable public 
access to the technical information used to develop the transportation plan and 
the STIP. There must be adequate public notice and time for public review and 
comment at key decision points. There must be explicit consideration of and re
sponse to public input and consideration of the needs of those traditionally under
served by existing transportation systems. The aim of the process is to provide 
full and open access for all public involvement. The metropolitan planning public
involvement provisions are found in 23 C.F.R. Sections 450.316(b)(l), 450.322(c), 
and 450.324(c). Metropolitan planning may meet the statewide public
involvement requirements by agreement of the state and the MP0.262 

Statewide transportation plans and major revisions shall be published with 
reasonable notification of their availability and a reasonable opportunity for pub
lic comment. At a minimum, the state shall allow 45 days for public review and 
written comment before any changes in the procedures for public involvement. 
The statewide transportation plan must provide for public involvement as re
quired by 23 C.F.R. Section 450.212.

263 
The metropolitan transportation planning 

process also is required to include a proactive public-involvement process.264 

IV. CONFORMITY 

A. The Conformity Provisions of CAA Section 176 

The CAA defines conformity as conforming to a plan's purpose of eliminating 
and reducing the severity and number of violations of the NAAQS265 and achiev
ing expeditious implementation of TCMs.

266 
Actions subject to a conformity find

ing must not contribute to new violations of an NAAQS, increase existing viola
tions, or delay the attainment of a standard or other milestone.~7 These changes 
broaden the scope of the conformity provision, which, in the past, limited its focus 
to ensuring transportation plans would not lead to interference with TCMs in the 
SIP. The essence of the 1990 conformity requirement is that transportation proj
ects must contribute to improved air quality. 

The 1977 conformity requirements continued to be applicable to all federal and 
federally assisted activities. No department, agency, or instrumentality of the 
federal government is to finance, license, permit, or approve any activity that 
does not conform to an approved implementation plan. This means that a myriad 
activities-from Corps of Engineers wetland permits to leases of federal lands
will require conformity findings. On November 30, 1993, EPA promulgated a final 
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rule concerning conformity of ge:c.eral federal actions.268 The 1990 CAA amend
ments to the Section 176 conformity provision 

269 
increase the contributions trans

portation plans, programs, and projects must make toward air quality improve
ments in nonattainment areas. They emphasize reconciling the emissions from 
federal actions with the SIP rather than focusing on simply implementing SIP 
measures. The 1990 amendments and the implementing regulations created two 
conformity programs: the highway/transit conformity program and the general 
conformity program for all other federal or federally assisted activities. 

Section 176(c)(2) of the CAA requires the estimated emissions from transpor
tation plans and TIPs to be consistent with the SIPs' motor vehicle emission es
timates and required emissions reductions. A transportation project conforms if it 
comes from a conforming plan and TIP or if it is demonstrated that the projected 
emissions from the project, when considered together with the emissions pro
jected for the conforming transportation plan and TIP, are consistent with the 
emission-reduction projections and schedules in the SIP. The TIP must provide 
for the timely implementation of TCMs in a manner consistent with schedules 
included in the SIP.270 This integration of transportation and air quality planning 
is intended to protect the integrity of the implementation plan by ensuring that 
its growth projections are not exceeded unless additional measures are used to 
counterbalance the e~es-s growth so that progress targets are achieved and air 
quality maintenance efforts are not undermined.271 

CAA Section 176, together with the interim requirements for transportation 
plans and TIPs, requires both expeditious implementation of TCMs in the appli
cable implementation plan and VOC and CO emissions reductions. In CO nonat
tainment areas, transportation projects also must eliminate or reduce the sever
ity and number of violations of the CO standards in the area substantially 
affected by the project.

272 

According to Section 176(c)(4), EPA must promulgate criteria and procedures 
for determining conformity and must require each state to submit an implemen
tation plan revision that includes such criteria and procedures. The final rule was 
promulgated on November 24, 1993.m The criteria and procedures that EPA 
promulgates will apply as federal law to both federal and local (MPO) conformity 
determinations. The implementation plan revisions will make conformity criteria 
and procedures state requirements as well, although states may elect to incorpo
rate conformity criteria and procedures in their implementation plans that are 
more stringent than those in the federal rule.2

7
' 

Section 174 provides for review and update, if necessary, of air quality plan
ning procedures. It provides for assigning responsibilities for plan development 
and implementation. The 1990 CAA amendments indicate that the state-certified 
organization preparing the SIP shall include local elected officials and represen
tatives of the state air quality planning agency, the state transportation planning 
agency, the MPO, the organization responsible for the air quality maintenance 
planning process, and any other organization responsible for developing, submit
ting, or implementing the SIP. 

275 

B. The Legislative History of Conformity 

When Congress added Section 176 to the CAA in 1977, it provided little guid
ance as to what "conformity" meant.

276 
The legislative history accompanying the 

1977 amendments made only a few references to Section 176 provisions, usually 
in the context of using the provision as a sanction by withholding federal highway 
funds if a state failed to submit an adequate SIP or a SIP revision.

277 It was a 
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sanction to be used against recalcitrant states and local governments, rather than 
a tool to address the contribution transportation sources made to an area's nonat
tainment status. 278 

A 1980 EPA and DOT guidance document defined conformity as transportation 
plans and programs that do not adversely affect the TCMs in the SIP. A transpor
tation project conformed if it was a TCM from a SIP, if it came from a conforming 
TIP, or if it did not adv~rsely affect 'b.e TCMs in the SIP. This was subsequently 
issued as an interim final rule by DO'.r.2

1
" 

Congress' failure in the 1977 amendments to elaborate on what conformity 
meant prompted a detailed explanation in the legislative history to the 1990 
amendments.

280 
The 1990 legislative history states that the objective of Section 

176 is "to promote the adoption and implementation of policies to reduce vehicle 
use in nonattainment areas."281 To ac-::omplish this goal, Congress wanted federal 
transportation investments in nonattainment areas for ozone or CO to focus on 
transportation programs that "provide alternatives to the single occupancy vehi
cle and that contribute to reducing future vehicle miles traveled."282 This would 
include programs to encourage high-occupancy vehicles, shared rides, and facili
ties that help curtail the growth of vehicle miles traveled. 283 The legislation's goal 
is not to withhold federal funds from nonattainment areas, but to ensure that 
federal funds are spent on programs in ozone and CO nonattainment areas that 
reduce vehicle miles traveled.'"' For example, Congress wanted funds made 
available to eliminate safety hazards, such as bridge restoration funds in nonat
tainment areas, to be used in a manner consistent with the overall objectives of 
Section 176. Therefore, restructuring· a bridge that adds traffic lanes or contrib
utes to an overall increase in traffic capacity, and thus permits an increase in 
vehicle miles traveled, would generally not be permitted.285 However, federal 
funds may be used for a project that would result in such an increase in an ozone 
or CO nonattainment area if the project is part of a congestion-management system.""" 

The legislative history provides that when sanctions are in effect against a 
nonattainment area, the secretary of transportation and the EPA administrator 
may prioritize transportation projects in the affected area.287 Congress inserted 
this provision to further the section's objective of improving air quality.288 How
ever, because one of the sanctions available for failure to have an adequate SIP is 
the withholding of highway .funds,289 prioritization is best used when offset sanc
tions are imposed, because if highway funds are withheld there may be no trans
portation projects to prioritize. 

Congress intended for the confonnity provision to ensure that federal agency 
activities do not "cause or contribute to violations of an ambient air standard in 
any area, [do] not increase the severity or frequency of existing violations, and 
[do] not delay progress in achieving ambient standards in any nonattainment 
area . .,2!lO The provision is intended to ,~ncourage planning to achieve and maintain 
air quality standards and avoid future pollution problems.291 States must identify 
the funding sources for their implementation strategies in the SIP. If funding in a 
given cycle is inadequate, expenditures of money provided by the federal govern
ment are limited to the air-quality-related projects listed in the SIP.

292 

Conformity for regional transportation plans should be determined by assess
ing the plan's impact on vehicle-use patterns in the entire nonattainment area 
over a long time period.293 This determination applies to each pollutant for which 
the area is in nonattainment. 294 The vehicle-miles-traveled assumptions used to 
make this conformity determination must be consistent with the assumptions 
used in developing the SIP.295 
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The conformity determination also requires consideration of"any growth likely 
to result from suc.h [transportation planning] activities."

296 
This, in turn, requires 

a quantification, to the extent feasible, of the impact of adding highway capacity 
in or near the nonattainment area. Elements to be considered in making this 
quantification include "the availability of alternative modes of transportation, 
... the relative frequency and convenience of alternative modes, and policies in 
effect that offer incentives for the use of alternatives to single occupant vehicles 
or that impose disincentives to such use."

297 

These transportation-related conformity re3iwrements are meant to encourage 
long-range planning to improve air quality.:,.s Projects that are not part of an 
approved SIP or program must be evaluated by the recipient of federal transpor
tation funds to ensure they are in conformity with the SIP before the project can 
proceed.299 The project may include an independent evaluation for "hot spot" pol
lutants, such as CO, but must be considered in the context of the regional trans
portation plan for pollutants like particulates, ozone, and nitrogen oxides. The 
project review must use updated air quality information, even if the original plan 
did not.3°0 If the plan that includes the new project does not meet applicable air 
quality requirements, it may not be approved or it may not receive federal funds 
unless it is modified.io, 

The administrator is required to promulgate conformity guidelines, in the form 
of regulations, within 1 year of enactment, which will supersede all criteria and 
procedures previously adopted by federal agencies. The new criteria are intended 
to serve as legal guidelines for reviewing implementation plans and to establish 
legal standards that federal government agencies can use to make conformity 
determinations.

302 

C. Clean Air Act Litigation Concerning Conformity 

The CAA conformity requirements added to Section 176(c) in 1990 have been 
the subject of only a few cases, 303 and only one case has reported decisions as of 
May 1994. In addition, challenges to both the general conformity and transporta
tion conformity regulations have been brought in the Court of Appeals for the 
District of Columbia Circuit. "°"' A more detailed analysis of litigation concerning 
the CAA amendments and transportation planning will be the subject of a sepa
rate legal research digest; however, the one reported case will be discussed 
briefly. 

In Conservation Law Foundation v. Federal Highway Administration,305 vari
ous environmental plaintiffs challenged the proposed construction of a 2-mile, 
four-lane, divided controlled-access highway on Jamestown Island, Rhode Island, 
located in the middle of Narrangansett Bay. The highway is a small part of the 
40-mile Route 138 corridor, which is part of a transportation system that allows 
traffic originating in Connecticut and the New York metropolitan area to reach 
Newport, Rhode Island, and Cape Cod. Plaintiffs alleged violations of NEPA, !S
TEA, the Clean Water Act, DOTA, and CAA and lost on all claims. 

The plaintiffs made three claims relating to air pollution and transportation 
planning: 

1. ISTEA provisions in 23 U.S.C. Section 134(l) were violated by programming 
federal funds without an approved congestion management system. 

2. CAA Section 176 was violated by approving a long-range transportation 
plan and a transportation improvement program that did not "conform" by 

"contribut[ing] to annual emissions reductions consistent with" requirements in 
42 U.S.C. Section 7511a(b)(l). 

3. CAA Section 176 was violated by DOT's providing financial assistance and 
issuing a permit for a project that did not come from a conforming transportation 
plan and TIP . 

The claims related to a project that began in 1969. By April 23, 1992, the date 
of the Interim Guidance on ISTEA Metropolitan Planning Requirement,3°

6 
nearly 

all the parcels necessary for construction had been acquired. The Interim Guid
ance does not apply to projects that have advanced beyond the NEPA process and 
are being implemented. Thus, projects at the right-of-way acquisition stage are 
deemed not to be subject to ISTEA requirements. The court noted that, under 
proposed regulations, a congestion management system for nonattainment areas 
is not required to be in place until October 1, 1995.;),)'l 

The two claims that CAA Section 176 conformity requirements were not met 
also were limited by the fact that the time for full implementation of the CAA had 
not been reached. Rhode Island was not required to submit its revised SIP until 
November 1993. Prior to that date, conformity was demonstrated if transporta
tion plans and programs relating to ozone and CO nonattainment areas contrib
ute to annual emissions reductions. EPA's guidance, which was deferred to by the 
court, provided that ifTIPs result in emissions that are less, by any amount, than 
the emissions that would result in the future from the current situation, then 
they are contributing to reductions consistent with 42 U.S.C. Section 7511a(b)(l). 
States should be free to decide how much reduction to require from motor vehi
cles and stationary sources to obtain the 15 percent VOC reduction required by 
Section 7511a(b)(l) through a conforming SIP. The court concluded that "under 
the regulations in place both at the time of the approval of the 1987 FSEIS [Final 
Supplemental Environmental Impact Statement] and at the time major steps 
toward implementation of the project occurred, the Jamestown Connector was not 
subject to further conformity review. "308 The court then denied the motion for a 
preliminary injunction on the ground that the plaintiffs failed to show a likeli
hood of success on the merits. 

The case was appealed to the U.S. Court of Appeals for the First Circuit.
309 

The 
district court's decision was reviewed to determine whether there was a manifest 
mistake of law or an abuse of discretion. The district court's denial of the plain
tiffs motion for a preliminary injunction was affirmed. 

The plaintiffs appeal involved NEPA,310 Section 404 of the Clean Water Act,311 

Section 4(f) of DOTA,
312 

and the conformity provision of CAA. 313 The court of ap
peals focused its conformity analysis to the time when CAA Section 176(c)(3) ap
plies to a project. The court held that Section 176(c)(3) is aimed at projects whose 
conformity had not been demonstrated prior to the 1990 CAA amendments. The 
project of concern in this case was found to conform in 1988 at the latest.314 The 
court's interpretation followed the Interim Guidance adopted by EPA and DOT 
that governed conformity determinations made between 1990 and 1993. Thus, 
projects that were basically on their way to completion before the 1990 CAA 
amendments are not subject to new conformity requirements. 

The Conservation Law Foundation case may be more important for its holding 
that the conformity requirements are an emissions "standard of performance" 
that may be enforced by the citizen suit provision of CAA Section 304.315 Specifi
cally transportation plans have to be consistent with the reasonable further pro
gress 15 percent reduction requirements,

316 
and thls requirement is subject to a 

citizen suit challenge.
011 
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Because of the time required to move highway projects to conclusion, other 
cases may arise for which this case is support for requiring a lesser standard of 
compliance with ISTEA and CAA than will ultimately be required. However, the 
continuing changes in the regulatory program under both statutes limit the 
precedential value of even recently decided cases if the decisions are based on 
regulations that have been replaced. 

D. Conformity Regulations 

1. Introduction 

The conformity provisions in the CAA amendments are designed to ensure 
consistency between federal actions and the air quality planning process. Until 
SIP revisions that include conformity criteria are approved by EPA, the provi
sions in CAA Section 176(c)(3) determining conformity must be followed for plans, 
programs, and projects during foe interim period. DOT and EPA developed 
guidelines for the inter im period between enactmen t of the 1990 CAA amend
ments and the date of the final regulation318 that applied to transporta tion plans, 
programs, and projects submitted after November 15, 1990. Additional require
ments in existing state air quality implementation plans and court orders also 
applied.31.& The interim conformity procedures applied to nonattainment areas for 
ozone, CO, and particulates,G~ and during the interim period: 

1. Transportation conformity determinations were to be based on detailed 
analysis of the potential impacts of transportation plans, programs, and projects 
on air quality. All FHWA/FTA conformity determinations made after November 
15, 1990, had to meet the new requirements, even if the MPO made a conformity 
determination prior to November 15, 1990. 

2. State and local agencies had to make new conformity determinations for 
their transportation plans and pr:igrams to ensure the continued availability of 
federal funds. The MPO and DOT had to determine whether the transportation 
plan would support the SIP in achieving the NAAQS for ozone, CO, and particu
lates.321 They had to ensure that ::10 goals, directives, recommendations, or proj
ects identified in the transportation plan would have adverse impacts on the SIP 
and that the plan would provide for the expeditious implementation of TCMs in 
the appropriate SIP. If the transportation plan lacked the necessary specificity, it 
was to contain a commitment that TIPs would provide for expeditious implemen
tation ofTCMs from the SIP. 

3. The MPOs were to analyze and reaffirm the conformity of their current 
transportation plan or take action on a new plan as soon as possible. A transpor
tation plan found to conform by both the MPO and DOT prior to November 15, 
1991, remained valid for up to 3 years if it continued to accurately reflect future 
demographics and transportation needs of the area. For TCMs no longer consid
ered valid, replacements were to be developed that provide equal or greater 
emissions reductions. 

4. After November 15, 1991, projects had to come from both a transportation 
plan and TIP that conformed under the CAA amendments. TIP analyses had to 
use the most recent population, employment, travel, and congestion estimates as 
determined by the MPO or other agency authorized to make such estimates. 
These estimates had to show reductions in emissions from the baseline (no-build) 
scenario. The TIP had to show expeditious implementation of the TCMs in the 
applicable SIP.322 
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On January 11, 1993, EPA published a Notice of Proposed Rulemakiog to 
amend 40 C.F.R. Part 51.3

23 
Three public hearings were held, and more than 300 

written comments were submitted. A final regulation was promulgated on No
vember 24, 1993.3

24 
The rule amends 40 C.F.R. Part 51 by adding Subpart W to 

require states to revise their SIPs to include conformity requirements. Once SIPs 
are revised, federal agencies are subject to the requirements.31!!l The proposed rule 
also added a new Subpart B to 40 C.F .R. Part 93. This was necessary to apply the 
conformity requirements to federal a1~encies during the period after the rule be
comes effective and until the states revise their SIPs. Part 93 requirements are 
identical to Part 51 requirements, except they do not require a state to revise its 
SIP. When Part 51 sections are cited herein, the discussion is also applicable to 
the appropriate Part 93 section.326 

2. Summary of the Final Rule 
This ntle requires metropolitan planning organizations (MPOs) and the United States 
Department of Transportation (DOT) to make conformity determinations on metropoli
tan transportation plans and transportation improvement programs (TIPs) before they 
are adopted, approved, or accepted. In addition, highway or transit projects which are 
funded or approved by the Federal Highway Administration (FHWA) or the Federal 
Transit Administration Cf1t) must be found to conform before they are approved or 
funded by DOT or an MPO. 

States must revise their SIPs to establish conformity criteria and procedures 
consistent with this rule by Novembe1, 25, 1994-1 year after promulgation of the 
rule. However, this rule applies as federal law beginning December 27, 1993. 
Conformity determinations after this date must be made according to the re
quirements of this rule, and after the conformity SIP revision is approved by 
EPA, conformity determinations must be according to the requirements of the 
applicable SIP. 

The requirements of the final rule differ according to the pollutant for which 
an area is designated nonattainment or maintenance and according to the type of 
action (e.g., transportation plan, TIF', project from a conforming transportation 
plan and TIP, or project not from a conforming transportation plan and TIP). The 
rule requires regional emissions analysis of transportation plans and TIPs. Re
gionally significant highway and transit projects, regardless of funding source, 
must come from a conforming transportation plan and TIP; or must be included 
in the regional emissions analysis of the plan and TIP, which supports the plan or 
TIP; or must be included in a newly performed regional analysis. Transportation 
projects funded or approved by FHWA or FTA must also be analyzed for their 
localized air quality impacts in nonattainment areas for particulates and CO. 

Requirements vary according to the period of time in which the conformity 
determination is made. Transportation plans, TIPs, and projects must satisfy 
different criteria depending on whether a state has submitted a SIP revision that 
establishes control strategies to demonstrate reasonable further progress toward 
attainment. Criteria and procedures also vary depending on whether the SIP 
revision has been submitted and approved or disapproved, or the CAA deadline 
for submission of the SIP revision has been missed. 

The final rule has several major changes from the proposed rule, including 
specific requirements for regionally significant "non-federal" projects (those proj
ects not requiring FHWA or FTA funding or approval).m 

a. Who Is Subject to Conformity Requirements?-FHWAIFTA must make con
formity findings on transportation plans and TIPs before they are adopted, ac-
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cepted, approved, or funded. 
329 

Other federal agencies are responsible for meeting 
federal conformity requirements for actions in their area ofresponsibility.330 

SIP revisions must include procedures to be undertaken by MPOs, state de
partments of transportation, DOT, state and local air quality agencies, and EPA 
before conformity decisions are made.331 These organizations also participate in 
planning and project development and approval.

332 

b. What Transportation Activities Require a Conformity Determination?
Conformity determinations are required for transportation plans adopted in 
ozone nooattainment areas and in CO nonattainment areas.333

· These are plans 
with a 20-year time frame.SM TIPs that are 3- to 5-year construction programs 
must also meet conformity requirements.336 

Each new transportation plan must meet conformity requirements before it is 
approved by the MPO or is accepted by DOT.336 A transportation plan revision 
must also conform unless it merely adds or deletes projects that are exempted by 
40 C.F.R. Section 51.460.

337 
Existing conforming transportation plans must bave 

conformity redetermined within 18 months of either November 24, 1993, or the 
time of EPA approval of a SIP revision.338 Conformity determinations must be 
made every 3 years or the conformity status will lapse.339 TIPs are subject to 
similar conformity requirements.""0 Once transportation plans lapse, no further 
project conformity determinations may be made. SIP deficiencies lead to a prohi
bition on plan or TIP conformity determinations 120 days after the date due for a 
SIP submittal or 120 days after EPA makes an incompleteness finding or disap
proves a SIP.""1 Projects in a previously conforming TIP are also restricted if they 
violate a SIP requirement. 

After January 1, 1995, in serious, severe, or extreme ozone nonattainment 
areas or in serious CO nonattainment areas, transportation plans must describe 
the transportation system envisioned for future years, called horizon years. The 
first horizon year may be no more that 10 years from the year used to validate 
the transportation demand planning model. The transportation plan is to quan
tify and document the factors influencing transportation demand. The highway 
and transit system, as well as additions and modifications that are expected to be 
operational in the horizon years, is to be described.3

" 

Transportation plans and TIPs must he consistent with fiscal constraints 
found in DOT's metropolitan planning regulations at 23 C.F.R. Part 450.:343 They 
must also meet the criteria and procedures set forth at 40 C.F.R. Sections 51.412 
through 51.446 and requirements in applicable SIPs and court orders.344 The plan 
and the TIP must be consistent with the motor vehicle emissions budget in the 
applicable SIP.w. There must be a regional analysis of VOC, nitrogen oxides, CO, 
and particulates.a.i• The transportation plan and the TIP must contribute to 
emissions reductions in nonattainment areas.347 The conformity determination is 
to be based on the most recent planning assumptions in force at the time of the 
conformity determination .344 It must use the latest emissions model available.:i,• 
Nothing in the TIP may interfere with the implementation of any TCMs in the 
applicable implementation plan. 3$0 

Federal transportation plans or TIPs that receive federal funding or approval 
from FHWA or FTA require conformity determinations,11$1 but some projects are 
exempt. 352 Projects must come from a conforming plan and program or meet the 
requirements of 40 C.F.R. Sections 51.434, 51.440, and 51.446.

353 
An FHWA/FTA 

project also "must not contribute or cause an increase in CO or particulates vio
lation in non-attainment and maintenance areas.'"'54 A project that is not from a 
conforming plan and TIP must include a regional emissions analysis. The proce-

dures for determining regional transportation-related emissions are found at 40 
C.F.R. Section 51.452.355 For projects in or affecting locations that may have CO 
or particulates violations a hot-spot analysis is required. A hot-spot analysis is 
defined in 40 C.F.R. Section 51.392.356 Procedures are specified in 40 C.F.R. Sec
tion 51.454.367 There are also conformity requirements for regionally significant 
state projects.= 

c. Geographical Applicability.-The CAA is ambiguous concerning the geo
graphical reach of the conformity requirements. The interim guidance imposed 
conformity requirements only in nonattainment areas. The proposed rule applied 
the requirements in nonattainment and in maintenance areas.359 The final rule 
states that it will apply only in nonattainment and maintenance areas,360 but a 
supplemental notice of proposed rulemaking will propose to require conformity 
also in some atta.inment areas.Clo1 As of May 1994 neith.er EPA nor FHWA has 
proposed that attainment areas be required to make conformity determinations. 

d. Conformity Periods.-There are five conformity periods: Interim Phase I, 
Interim Phase II, Transitional Period, Control Strategy Period, and Maintenance 
Period. 

The Interim Phase I period began on • ovember 15, 1990, and ended December 
27, 1993. 362 During th.is period, transportation plans and TIPs had to ·contribute to 
annual emissions reductions in ozone and CO nonattainment areas. For proposed 
transportation activities a "build/no-build" test was required to show that "the 
proposed action and all other expected regionally significant projects, would be 
less than the emissions from the current transportation system in future 
years."'363 Substantial public comment criticized this test as being unable to 
achieve reasonable further progress required to attain the NAAQS.""' 

The Interim Phase II period began on December 27, 1993, and ends either with 
the submission of the control strategy SIP revision or the CAA deadline for sub
mission of the control strategy SIP revision, whichever occurs first.:,,;5 This sub
mission must include an emissions budget for highway-related emissions.366 

During this period "regional analysis of transportation plans and TlPs in ozone 
and CO areas will have to satisfy the build/no-build test...and demonstrate emis
sions reductions from 1990 levels.,,:,67 All TCMs must also be completed.368 

The Transitional Period begins when a state submits to EPA a control-strategy 
SIP revision endorsed by the governor.

369 
It lasts until EPA either takes final 

approval or disapproval action on the submission or finds it to be incomplete.370 

During this period, the transportation plan and TIP must conform, according to 
transitional period criteria and procedures, within 1 year from the date the CAA 
requires submission of a control strategy SIP revision and must be consistent 
with the emissions budget submitted in the SIP revision.371 It must also meet the 
build/no-build test.

372 
Certain requirements, including the timely completion or 

implementation of all TCMs in the applicable SIP, apply during all conformity 
time periods.

373 
Areas that fail to submit a control strategy SIP revision as re

quired may not have new transportation plans or TIPs approved for conformity 
beginning 120 days after the CAA deadline, and the overall conformity status 
ends 1 year after the deadline.374 

The Control Strategy Period begins when EPA approves the control strategy 
implementation plan revisions for controlling emissions and ends when EPA ap
proves redesignation to an attainme.nt area.3

1
~ During this period, the transpor

tation plan and the TIPs must be consistent with the motor vehicle emissions 
budget in the approved SIP.

376 
There also must be timely implementation of all 

TCMs.
379 



The Maintenance Period begins when EPA approves a state request to have an 
area redesignated as an attainment area. The period ends 20 years later, unless 
the applicable SIP specifies a longer t ime period.3;

8 During this period there must 
be timely implementation of all TCMs.m Emissions from implementation plans 
and programs must be consistent v.ith estimates of emissions from motor vehicles 
and necessary reductions contained in applicable SIPs.

380 
"The emissions budget 

is the mechanism EPA has identified for carrying out the demonstration of con
sistency.',as, 

e. Transportation Control Measures.-CAA Section 176(c)(2)(B) requires 
"timely implementation" of TC:Ms. A transportation plan, TIP, or FHWA/FTA 
project that is not from a conforming plan and TIP is required to provide for 
timely implementation of TCMs from a SIP.382 If TCMs are delayed, conformity 
may be demonstrated only if all ob3tacles to implementation have been identified 
and are being overcome and if fonding of TCMs is being given maximum priority. 
However, the regulation makes an allowance for delay in TCM implementation in 
the past as well as delay due to the time necessary to complete remaining essen
tial steps or to obtain needed permits.383 TCM implementation may be timely if 
reasonable efforts are being made. The regulations pressure the agencies making 
conformity determinations to see that TCMs are implemented without creating 
inflexible requirements. Although TCMs in a conforming plan are given some 
slack in meeting timely implementation requirements, projects other than ex
empt projects that are not part of a conforming transportation plan and TIP will 
not be fonded. 384 Nothing in the TI? may interfere with implementation of a TCM 
in a SIP.385 

f Mitigation.-To demonstrate conformity, project-level mitigation or control 
measures may be necessary. Mitigation measures could include construction 
practices, operating policies, or even processes to determine operating policies, 
such as a process to set tolls to limit traffic to an agreed level. 386 These measures 
are to be set forth in writing by project sponsors if the measures are to be used to 
obtain a positive conformity determination and must be honored. EPA can enforce 
mitigation commitments directly against a project sponsor.387 Written commit
ments in an approved SIP may also be enforced by states and citizens under the 
citizen suit provisions of CAA Section 304.385 If the MPO or project sponsor be
lieves the m itigation measure is no longer necessary for conformity, the final rule 
provides a procedure for terminating·the obligation . .a• 

g. Time Limits on Project-Level Determination.-If a project is approved, but 
does not move forward, a new conformity determination may be required. If a 
delay occurs, implementation may continue only for those projects that have 
completed an NEPA document and project-level conformity determination and 
that have taken one of the following steps within the past 3 years: NEPA process 
completion; start of final design; acquisition of a significant portion of right of 
way; or approval of the plans, specificat ions, and estimates.390 Because of time 
factors, EPA does not r.equire a supplemental NEPA document, unless there are 
significant cha nges as defined by the responsible federal agency."

91 

h. lnteragency Consultation.-SIP revisions that must meet conformity re
quirements are to establish interagency consultation procedures among MPOs, 
state and local air agencies, state and local transportation agencies, EPA, and 
FHWA/FTA concerning the development of SIPs, transportation plans, TIPs, and 
conformity determinations.392 Until a conformity SIP revision is approved, EPA 
does not l'equire specific measures, but a reasonable opportunity for interagency 
consultation must be provided.:!ll3 After SIP approval, a failure. to follow t he eon-
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sultation procedures is a SIP violation and undermines the validity of the con
formil determination.

394 
Conflicts among state agencies are resolved by the gov

ernor. 5 Where the met ropolitan planning area does not indude the entire 
nonattainment area or maintenance area, there must be a consultation agree
ment among the state department of transportation, state air agency, other af
fected local agencies, and the MP0.

396 
In addition to the final rule's consultation 

requirements, there are consultation requirements imposed on MPOs by DOT's 
metropolitan planning regulations. 397 

i. Frequency of Conformity Determinations.-A new transportation plan must 
conform before it is approved by the MPO or accepted by DOT.

398 
Transportation 

plan revisions must conform before being approved by the MPO unless the revi
sion merely adds or deletes projects that are exempted by 40 C.F.R. Section 
51.460.

399 
Existing transportation plans must determine conformity within 18 

months of November 24, 1993, or when the SIP undergoes related revisions, or if 
there are changes in the TCMs.400 In all situations, conformity determinations 
must be made at least every 3 years.4°' 

FHW A/FTA projects must conform before they are approved or funded. Con
formity must be redetermined if no major steps have occurred in the previous 3 
years .4°2 Without a ~onforming transportation plan and TIP, the only projects that 
may proceed are those exempt from conformity by the rule, projects that have 
completed all planning and conformi1;y determinations, and nonfederal projects 
that are not regionally significant or that do not involve recipients of federal 
funds.4°3 

j. Nonfederal Projects.-The thrust of the transportation conformity process is 
to review and control transportation projects that receive federal fonds or ap
proval. However, federal and nonfederal projects share the same SIP motor vehi
cle emissions budget.4°4 

The CAA requires that a transportation project either come from a conforming 
transportation plan and TIP or that a regional emissions analysis demonstrates 
that the plan and TIP would still conform if the project were included.405 EPA has 
defined "transportation project" as any transportation project, rather than limit
ing it to mean only federally funded or approved projects. EPA is limiting its re
quirements to regionally significant projects.4°" "A regionally significant project 
means a transportation project (other than an exempt project) that is on a facility 
which serves regional transportation needs ... and would normally be included in 
the modeling of a metropolitan area's transportation network, including at a 
minimum all principal arterial highways and all fixed guideway transit facilities 
that offer an alternative to regional highway travel."407 A regionally significant 
nonfederal project must be included in either a conforming plan and TIP or a 
regional emissions analysis of a plan and TIP. Otherwise, there would be a viola
tion of the SIP and CAA Section 176(c)(2)(C).4°8 

SIPs are required to establish a mechanism to ensure that other recipients of 
federal funds disclose to the MPO their plans for construction of regionally sig
nificant nonfederal projects, including projects that are only being considered.4°9 

To preserve the integrity of the transportation planning process, regionally sig
nificant nonfederal projects may not be implemented until their emissions im
pacts are accounted for in the regional emissions analysis. This is to prevent sub
sequent fede ral projects from being fo:rced to offset the emissions from nonfederal 
projects after the nonfedera l projects have been constructed.

410 

Project-level conformity determinations must be made by MPOs only when 
they perform a project-level adoption or approval role. If DOT funds a project, a 



project-level conformity determination is required. If the MPO does not have to 
adopt or approve the project, the determination will be made by the project spon
sor, such as the state department of transportation, or the sponsor will perform 
the required analysis to assist DOT in making a conformity determination. EPA 
expects most project-level conformity determinations will be made as part of the 
NEPAprocess.m 

k. SIP Revisions.-States with areas subject to conformity requirements must 
revise their SIPs by November 25, 1994, to provide for criteria and procedures to 
assess conformity of transportation plans and projects. The revisions may be 
more stringent than federal requirements if they apply equally to federal and 
nonfederal entities. Until EPA approves a revision, federal requirements under 
40 C.F.R. Parts 51 and 93 apply. In addition, previously applicable SIP provisions 
relating to conformity remain enforceable until the state revises its SIP and the 
revision is approved by EPA. Following approval of the SIP revision, the new 
state requirements would govern conformity determinations.412 

V. ISTEA ENVIRONMENTAL PROGRAMS RELATING TO AIR QUALITY 

A. The Congestion Mitigation and Air Quality Improvement Program 

ISTEA created the congestion mitigation and air quality improvement (CMAQ) 
program to deal with air pollution from transportation-related sources. The 
CMAQ program aims to improve air quality, but only incidentally mitigates con
gestion. It directs funds to projects and programs primarily in ozone and CO non
attainment areas. A total of $858 million was authorized for fiscal year 1992; 
$1.028 billion each year for fiscal years 1993, 1994, and 1995; and $1.029 billion 
each year for fiscal years 1996 and 1997.413 There is also a congestion pricing pro
gram that provides testing for up to five projects. This program is to be funded by 
$25 million of the FHWA's administrative funds each year from fiscal year 1992 
to fiscal year 1997.414 

Guidance on the CMAQ program was provided in a memorandum from 
FHWA's associate administrator for program development.415 The CMAQ program 
is viewed as having three phases. Phase one is the pre-fiscal year 1995 start-up 
period. Phase two is fiscal years 1995 through 1997, when the program is ex
pected to reach its peak. Phase three is the post-fiscal year 1997 period after 
funding has ended, when the most serious nonattainment areas are scheduled to 
reach attainment.416 

The primary purpose of the CMAQ program is to improve air quality and meet 
milestones in ozone and CO nonattainment areas, but under certain conditions 
particulate nonattainment areas are eligible for the $6 billion authorized under 
the CMAQ program.

417 
Appropriate projects and programs include those that 

would be approved as TCMs in SIPs and receive emission-reduction credit from 
EPA. Such projects and programs are eligible for federal funding of 80 percent, 
but the funding can be as high as 100 percent for certain activities.418 

Projects eligible for CMAQ funds must come from a conforming transportation 
plan and TIP and must meet the consistency requirements of CAA Section 176(c). 
They must meet the requirements of NEPA, as well as the specific eligibility cri
teria of !STEA. All such projects must include an assessment and documentation 
of air quality benefits by the state for FHW A and FTA to meet statutory obliga
tions .419 

The highest priority for CMAQ funding is for transportation activities in ap
proved SIPs. TCMs listed in CAA Section 108(f)(l)(A) are generally eligible, ex
cept for two that are specifically excluded: reduction of emissions from extreme 
cold-start conditions and programs to encourage removal of pre-1980 vehicles. 
Bicycle and pedestrian facilities are eligible for funding based on CAA Section 
108, but ISTEA includes additional types of projects that are eligible for fuod
ing. 420 Generally, traffic management systems to reduce congestion, public trans
portation facilities and equipment, and intermodal transportation projects are 
eligible for CMAQ funds. Some traffic monitoring systems costs and some costs 
necessary to improve UM programs are also eligible CMAQ activities, as are 
many public transit improvements.m Operating and maintenance costs are not 
eligible for CMAQ funds. 

The main criterion for receiving CMAQ funds is that a new project or program 
must have a documented air quality benefit.'22 Planning costs directly related to 
an eligible program are also eligible for federal CMAQ funds.423 Usually only pub
licly owned projects are funded, but private-sector activities are eligible for funds 
if they meet three tests: (1) the activity must normally be a public-sector respon
sibility, (2) prjvate ownership or operation must be cost-effective, and (3) the state 
must be responsible for protecting the public interest and public investment. 424 

Construction projects that add new capacity for single-occupant vehicles are not 
eligible for CMAQ funds unless the project has a high-occupancy-vehicle facility 
that is only available to single-occupant vehicles at off-peak travel times.w- Other 
transportation projects and programs that are not specifically included among 
those discussed in the guidance document may receive CMAQ funds if they are 
based on promising technologies and feasible approaches to improve air quality.42

" 

CMAQ funds are apportioned to the states on the basis of the severity of their 
ozone pollution and the size of the affected population. Additional funds are ap
portioned if an ozone nonattainment area is also classified as nonattainment for 
CO. A state's apportionment can therefore change from year to year. Each state, 
however, must receive at least 0.5 percent of the total funds even if it b.as no non
attainment areas,'

21 
and a state does not have to allocate these funds in the same 

way they were apportioned. States that have no ozone or CO nonattainment ar
eas may use their funds for any eligible project under their SIP.428 

The programming of CMAQ projects should follow the procedures used for TIP 
development and project selection by MPOs."'" Projects to be funded with CMAQ 
funds must be included in the TIPs that are developed by the MPOs in coopera
tion witb th.e state and transit operators. For projects targeting CMAQ funds, 
priority in the TlP should be based on the projects' estimated air quality benefits. 
Once such projects are included in a TIP that is approved by the MPO and the 
governor and are included in an FHWA/FTA-approved statewide TIP, they may 
be selected for implementation in accordance with the specified project-selection 
procedures. 

Transit projects that intend to use CMAQ funds, just as with highway projects, 
must contribute to the attainment of the NAAQS as defined by ISTEA, the CAA 
amendments of 1990, and the guidance referenced earlier. The project must also 
be included in a conforming transportation plan and TIP developed by the MPO 
and the STIP. Projects must then be selected for implementation in accordance 
with the requirements of Section 8 of the Federal Transit Act and Sections 134 
and 135 of Title 23. 

NEPA documentation is prepared, and the project is submitted to the FTA. If 
the project submitted for CMAQ funding is unambiguously a transit project, the 

,-.... 
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FTA regional office will decide if the project is eligible for CMAQ funding and will 
manage the project. In the case of an intermodal project or other projects that 
have elements of both highway and transit improvements, the FTA and FHW A 
regional offices will jointly decide if the project is eligible for CMAQ funding, 
whether the application should be approved, and which agency will manage the 
project. 430 

Transportation projects and programs are eligible for CMAQ funds only if they 
meet the requirements of ISTEA. They must come from a conforming transporta
tion plan and TIP and be consistent with the conformity provisions contained in 
Section 176(c) of CAA. NEPA documentation must be prepared for these proj
ects.431 In determining project eligibility under these criteria, priority is given to 
implementing projects and programs that are in an approved SIP as a TCM and 
will have air quality benefits. 

B. Other Environmentally Related Programs Eligible for CMAQ Funding 

ISTEA requires the developme.c:t of six management systems.432 Projects used 
to establish three of these management systems :traffic congestion, public trans
portation facilities and equipment, and intermodal transportation facilities and 
systems), as well as implementation of projects contained in them, may receive 
CMAQ funds where it can be demonstrated that they are likely to contribute to 
the attainm.ent ofNAAQS . .so 

In addition, !STEA requires states to establish a traffic monitoring system for 
highways and public transportation facilities and equipment . .sc Some operating 
expenses having air quality benefits are eligible for CMAQ funding for a period of 
2 years from the beginning of the additional service. Capital expenses for air
quality-related facilities and programs are eligible when they contribute to at
tainment.435 

I/M programs have potential for improving air quality. Construction of facili
ties and purchase of equipment for I/M stations in test-only networks are eligible 
for funding. Projects to implement these I/M programs and one-time start-up 
activities may also receive funding. Operating expenses are eligible for CMAQ 
funding, but I/M services must be new or additional services.'°" 

Improved public transit is a TCM included in Section 108. "EPA's Transporta
tion Control Measures Information Document divides transit improvements into 
three broad types of actions: system/service expansions, operational improve
ments, and demand/market strategies. In general, the capital costs of sys
tem/service expansions qualify for CMAQ funding because of their potential for 
reducing trips by single-occupant vehicles. Capital projects that improve transit 
service are also eligible. Park-and-ride facilities related to transit systems are 
eligible for CMAQ funding. These projects may require an air quality analysis as 
part of NEPA compliance to avoid localized CO violations and to meet air quality 
conformity requirements. Vehicle replacements of the existing bus or rail fleet, 
including locomotives, may also be eligible. However, transit operating and main
tenance costs are not usually eljgibJe for CMAQ funds.'

37 

Routine highway and transit maintenance projects are ineligible for CMAQ 
funding. Project planning and development activities that lead to construction of 
facilities or ne\v services and programs having an air quality benefit are eligible. 
Also eligible for funding are studies for the preparation of environmental docu
ments and related transportation/air quality project development activities. Nec
essary air quality monitoring to determine the air quality impacts of a proposed 
project are also eligible for funding . .aa 
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Economic or demographic studies or other general planning activities that do 
not directly propose or support a transportation/air quality project and the prepa
ration of an NEPA or other environmental document not related to a transporta
tion project to improve air quality are usually not eligible for funding. Regional or 
areawide air quality monitoring is not eligible. 

439 

The CMAQ program aims primarily to fund projects or programs that are 
owned, operated, or under the primary control of the public sector, including pub
lidprivate joint ventures; however, CMAQ funds may be used by a state for ini
tiatives that are privately owned and/or operated, including efforts developed and 
implemented by transportation management associations.= 

Implementation of employer trip reduction programs in severe and extreme 
ozone nonattainment areas are private responsibilities; however, employers are 
eligible for funding to help them plan and promote these programs. Trip reduc
tion programs with new or redirected public transportation services are also eli
gible for public assistance support. Other transportation projects and programs 
may be funded under CMAQ, including innovative activities using new technolo
gies and feasible approaches to improve air quality. "'1 However, other private
sector responsibilities, such as vapor recovery systems at gas stations, are not 
eligible. 

Section 134(l) of Title 23 U.S.C. and Section 8([) of the Federal Transit Act 
prohibit federal funds from being used for highway or transit projects that signifi
cantly increase single-occupant vehicle capacity in transportation management 
areas442 that are in nonattainment for CO and/or ozone unless the project results 
from an approved congestion management system.443 Because the implementation 
of the management systems under 28 U.S.C. Section 303 is not required before 
federal fiscal year 1995, an interim _procedure was included in the metropolitan 
planning guidance to permit programming action ..... Specifically, if a project re
sults from a metropolitan transportation planning or NEPA process that meets 
certain criteria, it will be considered a part of an approved congestion manage
ment system. In meeting the proposed requirements, 445 the metropolitan planning 
or environmental impact analysis needs to address a range of multimodal trans
portation management options, including demand reduction, that demonstrates 
that additional single-occupant vehicle capacity will not be created.

446 

States, in cooperation with MPOs and agencies receiving Federal Transit Act 
assistance, must develop systems for 1;:raffic congestion management.4->

7 
As part of 

the transportation planning process in transportation management areas, con
gestion management uses travel demand reduction and operational management 
strategies.-

To meet the intent of ISTEA, the congestion management system would ad
dress a full range of reasonable tri.p reduction and operational management 
strategies, including such areawide strategies as employer trip reduction pro
grams, carpooling, vanpooli:ng, and c,ther similar techniques. If the analysis of 
these strategies demonstrates that they cannot fully meet the need for additional 
capacity in the corridor, a project that provides significant increase in single
occupant vehicle capacity could be considered. Other travel demand reductions 
and operation management strategies appropriate to the corridor or subarea, but 
not appropriate for the proposed project, must be committed to by the MPO and 
the state.
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By October 1, 1994, states were to develop work plans and schedules that 
demonstrate full operation and use of congestion management systems by Octo
ber 1, 1995, for transportation management areas that are nonattainment for 



ozone and/or CO. All other areas must comply by October 1, 1996. Operational 
congestion management systems shall provide projects and programs for consid
eration in developing metropolitan and statewide transportation plans and im
provement programs. Until CO and ozone nonattainment transportation man
agement associations have conges:tion management systems that are operational, 
the icterim requirements in 23 C.F.R. Section 450.336(b) must be met. •eo 

C. A Summary of the Environmental Programs Relating to Air Quality451 

The ISTEA of 1991452 authorizes $151 billion in funding through 1997, of which 
$119 billion is for highway projects and nearly $32 billion is for mass transit, with 
provisions for further transfer of money to nonhighway options. Moreover, trans
portation projects are to be funded in a nondiscriminatory manner, with the 
states' share of project funding generally being 20 percent for highway or mass 
transit projects. It "restructures the Federal-aid highway program by creating 
broad funding categories. One of the new categories is the highly flexible Surface 
Transportation Program, which, at $24 billion over 6 years, is the largest pro
gram in the ISTEA.~<SJ The program allows state and local governments the dis
cretion to fund a variety of activities, including highway and transit capital proj
ects, carpool pl{!jects, bicycle and pedestrian facilities, planning, and :research and development. 

Under ISTEA, state and local governments will be able to improve transporta
tion and the environment. ISTEA has strengthened the environmental aspects of 
transportation decisions. Major changes in the federal-aid highway and transit 
programs will assist state and local governments to comply with the CAA and 
finance transportation improvements. 

1. Program Flexibility 
ISTEA provides flexibility to state and local officials in selecting among high

way, transit, and other transportation alternatives. For example, funds may be 
used for transit capital projects instead of highway projects. State and local offi
cials may also transfer up to 50 percent of National Highway System funding and 
20 percent of interstate maintenance funding to the Surface Transportation Pro
gram, without federal approval, and may transfer up to 100 percent of the fund
ing if there is appropriate justification and federal consent. This flexibility allows 
state and local officials to select the mix of projects needed to address air quality, 
congestion, mobility, or other problems without being influenced by federal re
quirements that favor one mode over the other. 

2. Statewide and Metropolitan Planning 
ISTEA requires a statewide planning process that considers the economic, 

energy, environmental, and social effects of transportation decisions. It changes 
the metropolitan planning process by its emphasis on intermodal planning and 
coordination with land-use planning and air quality planning. The MPO must 
develop long-range transportation plans with the TCMs to achieve the air quality 
goals in the SIP. In air quality nonattainment areas, the metropolitan area 
boundaries must include the entire nonattainment area unless the MPO and the 
governor decide otherwise. 

3. Funds for Air Quality Planning 
The 1990 CAA amendments significantly increased the requirements for state 

and local transportation air quality planning.
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ISTEA expands federal funding 

for planning to about $117 million in fiscal year 1992, compared with $47 million 
in fiscal year 1991. In addition, planning activities may be funded from the Sur
face Transportation Program and the National Highway System. 

4. Congestion Pricing and Tolls 
To reduce congestion and air pollution, ISTEA provides for five pilot projects to 

increase the cost of driving a single-occupant vehicle at congested hours. The aim 
is to make mass transit, bicycling, high-occupancy vehicles, and other transpor
tation alternatives more attractive. "Congestion pricing techniques may include 
time-of-day related parking fees, tolls, peak hour charges for SOV's entering cer
tain districts, and permit parking zones."
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5. Bicycle Transportation and Walkways 

ISTEA encourages bicycle and pedestrian transportation. States and metro
politan area transportation plans are required to include a long-range plan for 
bicycle transportation and walkways and may use STP funds, including those 
designated for transportation enhancements, for bicycle and pedestrian transpor
tation. With federal approval, CMAQ funds also may be used for these activities. 
CMAQ funds may have the greatest potential for actually funding bicycle-related 
actions. Chicago has been very willing to use CMAQ funds for bicycle projects. 
The federal-state government may pay up to 80 percent of the cost of bicycle and 
pedestrian facilities. 

6. Surface Transportation Program Eligibility 

Of the $24 billion authorized for the Surface Transportation Program, ISTEA 
designated 10 percent to be used for improving safety. The remaining funds may 
be used by state and local officials for other highway or transit activities, includ
ing those that benefit the environment. "These include mitigation of damage to 
ecosystems, habitat, and wildlife; wetland banking; carpool projects, fringe and 
corridor parking facilities, bicycle transportation and pedestrian walkways; 
planning activities; and transportation control measures listed in the Clean Air 
Act."••• 

7. Transportation Enhancement Activities 

ISTEA requires that a minimum of 10 percent of all Surface Transportation 
Program funds be used to enhance transportation activities. "Eligible activities 
include: bicycle and pedestrian facilities; acquisition of scenic easements and 
scenic or historic sites; scenic or historic highway programs; landscaping; reha
bilitation and operation of historic transportation buildings, structures, or facili
ties; preservation of abandoned transportation corridors, as in rails-to-trails pro
grams; archeological planning and research; control and removal of outdoor 
advertising; and mitigation of water pollution due to highway runoff."457 

8. Early Acquisitions 

Right of way acquired in advance of federal approvals may have its cost reim
bursed if the properties are later incorporated into projects that are eligible for 
STP funding. Land needed for environmental and scenic protection and preser
vation is also eligible for cost recovery. 



9. Environmental Research 

Under ISTEA, funding for research and development will substantially in
crease, allowing FHWA to undertake significantly more research on air quality, 
wetlands, and other environmental issues. 

VI. CONCLUSION 

Federal regulatory requirements for state and regional transportation projects 
and programs differ depending on the pollutant for which an area is in nonat
tainment or maintenance and depending on whether the subject is a transporta
tion plan, a TIP, a project from a conforming transportation plan and TIP, or a 
project that is not from a conforming plan or TIP. Regionally significant projects 
must either come from a conform'..ng transportation plan and TIP or include a 
regional emissions analysis. With SIP revisions yet to be submitted and regula
tions recently promulgated, only generalizations can be made concerning con
formity requirements. Whether air quality will improve in a manner commensu
rate with the cost of implementing conformity requirements for transportation 
activities is unknown. 

Transportation emissions are a major source of the two "criteria" pollutants 
(under CAA) that are most difficult to control-CO and ozone. The use of TCMs in 
SIPs, TIPs, and STIPs to control transportation-related air pollution has been 
given much publicity; however, thE available evidence does not demonstrate that 
these measures contribute significantly to improving air quality. Nonetheless, 
transportation plans must conform to SIP emissions budgets, and TCMs that are 
included in a SIP must be included in the regional transportation plans, TIPs, 
and STIPs. 

A major challenge for transportation planning will be the need to demonstrate 
conformity with the "reasonable further progress" requirement imposed in mod
erate or worse ozone nonattainment areas. SIP revisions must demonstrate rea
sonable further progress by providing for a 15 percent reduction in VOC emis
sions by November 15, 1996. States were not required to submit SIP revisions 
until November 15, 1993; EPA then had 12 months to act on a submission. ISTEA 
does not specify rigid review requirements either, and FHWA and FTA do not 
plan to specify a standard approach, except as noted in the transportation con
formity regulation. 

The result is that despite the complexity of the regulatory material concerning 
the conformity requirements, the major requirement for transportation planners 
is that their plans conform to the SIP and meet the more detailed requirements 
set forth in the conformity regulations. To the extent that TCMs are used to ob
tain projected emissions reductions in the SIP, they will avoid problems with 
conformity requirements because, as part of the SIP, they will conform. 

The transportation conformity final rule addresses three activities: the adop
tion of transportation plans, the adoption of TIPs, and the approval, funding, or 
implementation of FHW A/FTA proJects. However, the regulations list many types 
of projects, such as safety improvements and minor mass transit improvements, 
that are exempt. 

Transportation plans must be found to conform no less frequently than every 3 
years. TIPs must conform before they are approved by the MPO or accepted by 
DOT. Projects must conform before they are adopted, accepted, approved, or 
funded. Projects that are part of a conforming transportation plan must meet the 
requirements of 40 C.F.R. Section 51.422. Projects that do not come from a con-
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forming plan and program must meet additional requirements that may include a 
regional emissions analysis supportin€[ conformity or a finding that the project is 
consistent with the motor vehicle emissions budget in the applicable SIP. Trans
portation projects funded or approved by FHWA or FTA must be analyzed for 
localized air quality impacts in particulate and CO nonattainment areas. The 
impact of transportation conformity requirements is limited to nonattainment 
and maintenance areas for transportation-related criteria pollutants. 

The details of the process for integrating air pollution control and transporta
tion planning will evolve over the nex:t few years. But the central requirement 
will be for transportation projects to fit within the air pollution emissions budget 
developed as part of the SIP and, in particular, the motor-vehicle-related portion 
of the emissions budget. For nonattai.nment areas, each pollutant and associated 
precursors for which the area is in nonattainment must have an emissions 
budget, and consistency with this budget must be demonstrated as part of a con
formity determination unless transportation sources are an insignificant con
tributor to the nonattainment status. A regional analysis of emissions from 
sources in the transportation plan and the TIP must be performed, and if emis
sions are projected to exceed the motor vehicle emissions budget, there is no con
formity. 

For moderate or worse ozone nona1;tainment areas, emissions as of November 
15, 1990, plus an amount that accounts for projected growth of emissions in fu
ture years, is used as the baseline from which plans are to be developed to obtain 
a 15 percent reduction by November 15, 1996. This projected growth in emissions 
is incorporated into the SIP and is the emissions bank account that is to -be sub
ject to "withdrawals" as population increases, the number of stationary sources 
grows, and increases in vehicle miles traveled consume the air emissions account. 
The challenge for transportation planners is to quantify the air pollution impacts 
of a project and show that emissions are within the quantities allowed in the SIP. 
Transportation planning, therefore, is: likely to become more holistic as projects 
that increase emissions are combined with projects that decrease emissions in 
order to stay within an emissions budget. For severe or worse ozone nonattain
ment areas, this emissions budgeting requirement is further emphasized by a 
statutory requirement for "specific enforceable transportation control strategies 
and transportation control measures. to offset any growth in emissions from 
growth in vehicle miles traveled or numbers of vehicle trips in such area." 

The CAA amendments add new requirements to transportation planning. The 
costs of quantifying emissions and the associated delay will increase the complex
ity of the transportation planning process. But the most significant challenge will 
be the need to deal with the engineering trade-offs between increases in the use 
of transportation and the associated adverse air quality impacts and the need for 
those involved in planning to minimize these conflicts. 
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regular basis as conditions change or 
new information is presented; 

(3) identification of funds and other 
resources necessary to implement 
the plan, including interagency 
agreements on providing such funds 
and resources; 

(4) methods to assure participation 
by the public in all phases of the 
planning process; and 

(5) such other methods as the Ad
ministrator determines necessary to 
carry out a continuous planning 
process. 
92CAA § 108(f)(3); 42 U.S.C. § 

7408(:()(3). The report was released by 
EPA on Aug. 20, 1993. ENVTL. REP. 
782 (Aug. 27, 1993). 

93Id. 
94

CAA § 108(f)(4); 42 U.S.C. § 
7408(f)(4). 

9542 U.S.C. § 7408(f). 
96

898 F.2d 687 (9th Cir.), cert. de
nied; 498 U .S. 998 (1990). 

9742 U.S.C. §§ 7408(f)(l)(A), 7410. 
98

898 F.2d at 692 (emphasis 
added). Note that the 18 measures 



referred to by the court were based on 
the 1977 CAA. 

99Id. See CAA § 108(0(1)(A)(v), (vi), 
(vii), (ix), (xiii), (xvii); 42 U .S.C. § 
7408(0(1)(A)(v), (vi), (xiii), (xvii). 

10°CAA § 172(b)(ll)(C); 42 U.S.C. § 
7502(b)(ll)(C). 

101State Implementation Plans; 
Approval of 1982 Ozone and Carbon 
Monoxide Plan Revisions for Areas 
Needing an Attainment Date Exten
sion, 46 Fed. Reg. 7182, 7188 (Jan. 22, 
1981). 

102EPA, GUIDANCE DOCUMENT FOR 
CORRECTION OF PART D SIP'S FOR 
NONATTAINMENT AREAS 32-33 (Jan. 
27, 1984). 

103136 CONG. REC. Sl6971 (daily 
ed. Oct. 27, 1990). 

104State Implementation Plans, 
General Preamble for the Implemen
tation of Title I of the Clean Air Act 
Amendments of 1990, 57 Fed. Reg. 
13,498. 

'
05Id. at 13,560. 
, .. Id. at 13,561. 
101Id. 
1osid. 
109CAA § 181(a)(l); 42 U.S.C. § 

7511(a)(l). 
110cAA § 182(a); 42 U.S.C. § 

7511a(a). 
111CAA § 182(b)(l); 42 U.S.C. § 

7511a(b)(l). 
112CAA § 181(a)(l); 42 U.S.C. § 

7511(a)(l). 
113CAA § 182(a)(2)(A); 42 U.S.C. § 

7511a(a)(2)(A). 
114CAA § 181(a)(ll; 42 U .S.C. § 

7511(a)(l). 
115CAA § 182(b); 42 U.S.C. § 

751la(b). 
116Areas may use a percentage of 

less than 15 percent if they demon
strate to EPA's satisfaction that the 
SIP includes, among other things, all 
measures that can feasibly be imple
mented in light of technological 
achievability. CAA § 182(b)(l); 42 
U.S.C. § 7511a(b)(l). 

117CAA § 182(b)(l)(A); 42 U.S.C. § 
7511a(b)(l)(A). EPA has provided 
additional guidance concerning some 
aspects of the 15 percent reduction 
requirements in a Memorandum, 
Office of Air and Radiation, Transpor
tation Conformity Q&A's (May 2, 
1994). 

118CAA § 182(b)(4); 42 U.S.C. § 

7511a(b)(4). 
119See generally, Arnold W. Reitze, 

Jr., and Barry Needleman, Control of 
Air Pollution from Mobile Sources 
through Inspection and Maintenance 
Programs, 30 HARV. J. ON LEGIS. 409 
(1993). 

120CAA § 182(b)(3); 42 U.S.C. § 
7511a(b)(3). 

121CAA § 182(a)(2)(B)(ii); 42 U.S.C. 
§ 7511a(a)(2)(B)(ii). 

122cAA § 182(a)(l); 42 U.S.C. § 
7511a(a)(l). 

123Inspection/Maintenance Pro-
gram Requirements, 57 Fed. Reg. 
52,950 (Nov. 5, 1992) (Final Rule) . 

12'NRDC V. EPA, 22 F.3d 1125 
(D.C. Cir. 1994) 38 ERC 1481 (BNA). 

125CAA § 181(a)(l); 42 U.S.C. § 
7511(a)(l). 

126CAA § 182(c); 42 U.S.C. § 
7511a(c). 

127CAA § 182(c)(3); 42 U.S.C. § 
7511a(c)(3). 

128
Inspection/Maintenance Pro-

gram Requirements, 57 Fed. Reg. at 
52,951, 52,953-54 (Nov. 5, 1992). 

12"CAA § 182(c)(3)(C)(vi); 42 U.S.C. 
§ 7511a(c)(3)(C)(vi). 

130
The proposed regulation is Ve

hicle Inspection and Maintenance 
Requirements for State Implementa
tion Plans, 57 Fed. Reg. 31,058 (July 
13, 1992). See also note 124 and the 
associated text. 

131
CAA § 177; 42 U.S.C. § 7507. 

132
CAA § 182(c)(2)(B); 42 U.S.C. § 

7511a(c)(2)(B). 
133

CAA § 211(h); 42 U.S.C. § 
7545(h). 

134CAA § 211(k); 42 U.S.C. § 
7545(k). 

135CAA § 182(c)(4); 42 U .S .C. § 
7511a(c)(4). 

136CAA § 182(c)(5); 42 U .S .C. § 
7511a(c)(5). 

137CAA § 181(a)(l); 42 U .S.C. § 
7511(a)(l). 

138CAA § 182(d); 42 U.S.C. § 
751la(d). 

139CAA § 182(d)(l); 42 U.S.C. § 
751la(d)(l). 

140CAA § 182(d)(l)(B); 42 U .S.C. § 
7511a(d)(l)(B). 

141CAA § 181(b)(4); 42 U.S.C. § 
7511(b)(4). 

142CAA § 181(a)(2); 42 U .S .C. § 
751l(a)(2). 

143CAA § 181(a)(l); 42 U .S.C. § 

751l(a)(l). 
144CAA § 182(e); 42 U.S.C. § 

7511a(e). 
145CAA § 182(e)(4); 42 U.S.C. § 

751la(e)(4). 
146There are 22 states with moder

ate CO nonattainment areas. EPA 
Declines to Change Air Quality Stan
dard for Carbon Monoxide, CLEAN AIR 
REP., Sept. 23, 1993, at 7. 

147CAA § 186(a)(l); 42 U .S.C. § 
7512(a)(l). 

148CAA § 187(a)(l), (5); 42 U .S.C. § 
7512a(a)(l), (5). 

149CAA § 187(a)(2)(A); 42 U .S.C. § 

7512a(a)(2)(A). 
15°CAA § 187(a)(3); 42 U.S.C. § 

7512a(a)(3). 
151CAA § 187(a)(4), (6); 42 U .S.C. § 

7512a(a)(4), (6). 
152CAA § 211(m); 42 U.S.C. § 

7545(m). But see CAA § 187(b)(3); 42 
U .S.C. § 7512a(b)(3). 

153
Los Angeles is the only serious 

CO nonattainment area. EPA Declines 
to Change Air Quality Standard for 
Carbon Monoxide, CLEAN AIR REP., 
Sept. 23, 1993, at 6, 7. 

154CAA § 186(a)(l); 42 U.S.C. § 
7512(a)(l). 

155
CAA § 187(b)(l); 42 u .s .c. § 

7512a(b)(l). 
156CAA § 187(b)(2l; 42 U .S .C. § 

7512a(b)(2). 

157CAA § 187(d)(l); 42 U.S.C. § 
7512a(d)(l). 

158CAA § 182a(g)(4); 187(d)(3), 42 
U.S.C . §§ 7511a(g)(4), 7512a(d)(3). 

159
This material is drawn from 

State Implementation Plans: General 
Preamble for the Implementation of 
Title I of the Clean Air Act Amend
ments of 1990, 57 Fed. Reg. 13,498, 
13,566 (Apr. 16, 1992). 

16°CAA § 173(a)(4); 42 U.S.C. § 
7503(a)(4). 

161CAA § 179(a); 42 U .S.C. § 
7509(a). 

16242 U.S.C. § 7410(m). 
163Criteria for Exercising Discre

tionary Sanctions Under Title I of the 
Clean Air Act, 59 Fed. Reg. 1476 (Jan. 
11, 1994) [hereinafter Final Criteria]. 

164 
Id., at 1477, 1478. 

16'The CAA includes specific sanc
tions concerning permitting require
ments. CAA § 502(d), (i); 42 U.S.C. § 
7661(d), (i). The finding regarding the 
permit program is not a finding under 
§ 179(a); thus § llO(m) does not apply 
to the use of sanctions for addressing 
permit-related failures . 

156 
Air Pollutio11,: Penalties for In

adequate SIP Submissions Would 
Follow Sequence Under EPA Proposal, 
24 ENVT. REP. 1004 (Oct. 1, 1993). 

is1Id. 
168

Final Criteria, 59 Fed. Reg. at 
1476. 

169Id. at 1478; 40 C.F.R. § 52.30(c). 
110Id. 
171Although § llO(m) refers to the 

sanctions in § 179(b), there is no lan
guage stating that the same geo
graphical limitations must apply. § 
UO(m) refers only to the sanctions 
themselves, not the accompanying 
limitations. The language of§ llO(m) 
sets forth its own, broader limitations 
by expressly providing that sanctions 
may be imposed on an entire state or 
any portion of a state. § llO(m) states, 
"The Administrator may apply any of 
the sanctions listed in section 
179(b) ... with respect to any portion of N 

(.}1 



the State the Administrator deter
mines reasonable and appropriate .. . ." 
Therefore, although the administrator 
may impose § llO(m) sanctions on any 
area of the state, the offset sanction 
may only affect nonattainment areas 
or attainment areas that are other
wise subject to § 173. The highway 
sanction is not limited in such a man
ner and could be effective in all areas 
of a state. 

17223 C.F.R. pt. 450; 49 C.F .R. pt. 
613. 

173Statewide Planning; Metropoli
tan Planning, 58 Fed. Reg. 58,040 
(Oct. 28, 1993) (Final Rule). 

174 
23 U.S.C. 134(h) 

175
58 Fed. Reg. at 58,068 

176Transportation Conformity 
NPRM, 58 Fed. Reg. 3768 (1993). 

177Id. 
178/d. 
179Prior to the implementation of a 

federally assisted transportation proj
ect there must be a project develop
ment/analysis of alternatives and a 
final design. The project develop
ment/analysis of alternatives gathers 
detailed information on the impacts of 
several potential project alternatives. 
The environmental, social, and eco
nomic impacts of the alternatives are 
an.alyzed, and the NEPA environ
mental assessments and impact 
statements are prepared. After public 
review and comment, a final NEPA 
document is prepared. NEPA requires 
the consideration of reasonable alter
natives, but it does not require the 
environmentally preferred alternative 
to be chosen. FHWA or FTA must 
approve the final environmental 
document. "Once the environmental 
process is completed, the final design 
is developed, construction plans, 
specifications, and estimates are de
veloped, cost estimates are refined, 
and rights-of-way are acquired. The 
project may then proceed to construc
tion." Id. at 3769. 

180Transportation Conformity Final 
Rule, 58 Fed. Reg. at 62,188 (Nov. 24, 
1993). 

lBIPub. L. No. 102-240, sec. 1025, 
105 Stat. 1914 (Dec. 18, 1991). 

18249 U.S.C. app. § 1607. 
18323 C.F.R. pt. 450 and 49 C.F.R. 

pt. 613. 
184Statewide Planning; Metropoli

tan Planning, 58 Fed. Reg. 58,040 
(Oct. 28, 1993) [hereinafter DOT Final 
Rule]. 

185This rule replaces the interim 
guidance found in Intermodal Surface 
Transportation Efficiency Act of 1991; 
Implementation Guidance, 57 Fed. 
Reg. 14,943 (Apr. 23, 1992) (notice), 
!STEA of 1991; Implementation Guid
ance, 58 Fed. Reg. 128 (Jan. 4, 1993) 
and the notice of proposed rulemaking 
found in Metropolitan Planning, 58 
Fed. Reg. 12,064 (Mar. 2, 1993) and 
Statewide Transportation Planning, 
58 Fed. Reg. 12,084 (Mar. 2, 1993). 

186CAA § 108(f); 42 u.s.c. § 7408(f). 
187See e.g., D'Vers Cohn, Md., Va. 

May Go Separate Ways on Clean Air, 
WASH. POST, Sept. 18, 1993, at B2. 

188CAA § 182(b)(l); 42 u.s.c. § 
7511a(b)(l). 

189METROPOLITAN WASHINGTON AIR 
QUALITY COMMITTEE, THE CLEAN AIR 
CHALLENGE: RECOMMENDED AIR 
QUALITY CONTROL MEASURES FOR 15% 
EMISSIONS REDUCTION PLAN, (Metro. 
Wash. Council of Governments, Aug. 
4, 1993) at 7. 

190State Seeks Redesignation of 
Denver as Serious Non-attainment 
Area for CO, ENVT. REP., Nov. 22, 
1993, at A-4. 

191Pub. L. No. 87-866; 76 Stat. 1145 
(1962). 

192
U.S. GAO, ACTIVITIES TO 

REDUCE TRAVEL DEMAND AND AIR 
POLLUTION ARE NOT WIDELY IM
PLEMENTED 21 (GAO/PEMD-93-2, 
Nov. 1992) [hereinafter GAO]. 

193Pub. L. No. 90-577, 82 Stat. 1103 
(1968) (codified at 40 U.S.C. § 531 et. 
seq.). 

194
These clearinghouses were es

tablished by the Bureau of the Budget 
Circular A-95 and, thus, became 
known as A-95 agencies: When MPOs 
came into existence they became re
sponsible for interagency coordina
tion. GAO supra note 192, at 21. 

19523 C.F.R. § 450.104. 
196Separate funding for urban 

transportation planning became 
available under the 1973 Federal-Aid 
Highway Act. Pub. L. No. 93-87, 87 
Stat. 250 (1973). 

197
§ 1024, Pub. L. No. 102-240, 105 

Stat. 1955 (Dec. 18, 1991). 
198An MPO is to be designated for 

each urbanized area of over 50,000 
population. 23 U.S.C. § 134(b)(l). 

19923 U.S.C. § 134(a). 
200These are terms defined by the 

Bureau of the Census. 23 U .S .C. § 
134(c). 

20123 U.S.C. § 134(c). 
20223 U.S.C. § 134(e). 
20323 U.S.C. § 134(0; 23 C.F.R. § 

450.316. 
20423 u.s.c. § 134(g). 
205/d. 

20623 C.F.R. § 450.324. 
20723 U.S.C. § 134(h). 
208A list of areas to be designated 

as transportation management areas 
is found in Intermodal Surface Trans
portation Efficiency Act of 1991; Im
plementation Guidance, 57 Fed. Reg. 
14,880, 14,949 (April 23, 1992). 

20923 U.S.C. § 134(i). 
21023 U.S.C. § 134(i)(3). Metropoli

tan areas not designated as transpor
tation management areas may be 
allowed to use abbreviated transpor
tation plans and programs. 23 U.S.C. 
§ 134G). 

21123 U.S.C. § 134(1). 
212/d. 

21323 U.S.C. § 149. 
214GAO, supra note 192, at 33. 

l II 

21523 U.S.C. § 134(i)(3), 49 U.S.C. 
app. § 1607. See also FEDERAL 
HIGHWAY ADMINISTRATION, A GUIDE 
TO THE CONGESTION MITIGATION AND 
AIR QUALITY IMPROVEMENT PROGRAM, 
17-26, (1994) [No. FHWA-PD-94-008], 
for a listing of the 117 MPOs in 37 
states and the District of Columbia 
that are in ozone and CO nonattain
ment areas. 

216GAO, supra note 192, at 33. 
217/d. at 4. 
218/d. at 25 . 
219

/d. at 26. 
220See supra notes 160-72 and the 

associated text. 
221

From 1975 to 1983, each MPO 
was required to include a transporta
tion systems management (TSM) ele
ment in its short-range plan to qualify 
for federal-aid highway or mass tran
sit funds. The TSM program, designed 
to reduce traffic congestion in urban 
areas, had its roots in programs de
veloped under the Federal-Aid High
way Act of 1968 (Pub. L. No. 90-495, 
82 Stat. 816 (1968)) and in the Emer
gency Highway Energy Conservation 
Act of 1974 (Pub. L. No. 93-239, 87 
Stat. 1046 (1974)). TSM plans were to 
use low-cost techniques to control 
transportation supply and demand. 
Supply management involved using 
techniques such as traffic-signal co
ordination to maximize the capacity of 
the transport system, while demand 
management focused on reducing 
vehicle miles traveled or lowering the 
number of vehicle trips. In 1975, the 
FHWA and the Urban Mass Trans
portation Administration (now the 
FTA) promulgated regulations provid
ing for MPOs to conduct local trans
portation planning, both long and 
short term. This planning required a 
TIP to contain all transportation proj
ects that were to be federally funded 
in urban areas in a 5-year period. This 
short-term plan was to contain an 
"annual element" to be used for fed
eral funding decisions each year. 



\ 

From 1975 until · 1983 the TSM 
program was primarily shaped by the 
1975 planning regulations. When new 
regulations were promulgated in 
1983, the federal role in urban trans
portation planning declined. A TSM 
element in short-term plans was no 
longer required. MPOs became in
creasingly subject to state require
ments and funding as federal funds 
were reduced and federal planning 
requirements were relaxed. 

222GAO, supra note 192, at 23, 34-
35. 

223The most common supply man
agement activities are traffic signal 
improvements, restriping and widen
ing roads without major construction, 
incident management and motorist 
aid programs, and real-time highway 
surveillance and control systems. Id. 
at 28. 

224Demand management TSM ac
tivities include ridesharing programs; 
park-and-ride lots; high-occupancy
vehicle lanes, ramp meters, or toll 
bypass lanes; off-peak-hour use of 
central business district by trucks; 
auto-use restrictions; parking man
agement programs; trip reduction 
ordinances; peak-period fees and con
gestion pricing; provisions to reduce 
work or nonwork trips. Id. at 28-29. 

225Id. at 36. 
226Id. at 37. 
mid. 
228Id. at 38. 
229Id. at 41. 
230

Id. at 42. 
231

Id. at 45. 
232Id. at 47. 
233Id. 
234

Id. 
235

Id. at 48. 
236

Id. at 49. 
237

Id. at 50. 
"""under the current regulation, to 

the extent possible, only one MPO is 
to be designated for each urbanized 
area. 23 C.F.R. § 450.306; DOT Final 
Rule, 58 Fed. Reg. at 58,070. 

239GAO, supra note 192, at 51. 
24~ld. at 53. 
241

Id. at 55. 
242Id. 
243Id. 
244

Id. at 7. 
245Pub. L. No. 102-388; 106 Stat. 

1520 (1992). 
246

49 U.S.C. app. § 1601 et seq. 
247

DOT Final Rule, 58 Fed. Reg. at 
58,040. 

248Id. at 58,046, 58,067; 23 C.F.R. § 
450.212. 

249DOT Final Rule, 58 Fed. Reg. at 
58,066; 23 C.F.R. § 450.210(a)(5). 

250Metropolitan Planning NPRM 58 
Fed. Reg. at 12,086. This was not 
materially changed by the final rule. 
DOT Final Rule, 58 Fed. Reg. at 
58,046. 

251
Requirements for metropolitan 

transportation plans are specified 
under 23 U.S.C. § 134. 

252DOT Final Rule, 58 Fed. Reg. at 
58,067; 23 C.F.R. § 450.214. 

253
Id. at 58,068; 23 C.F.R. § 

450.216. 
254Id. 
255

Id. Conformity requirements are 
found at 40 C.F.R. pt. 51. See also 23 
C.F.R. § 450.216(a). 

256
49 U.S.C. app. §§ 1602, 1607a, 

1612, 1614 et seq.; DOT Final Rule, 58 
Fed. Reg. at 58,068. 

257
DOT Final Rule, 58 Fed. Reg. at 

58,068. See also infra notes 451-57 
and accompanying text. 

258
23 C.F.R. § 450.216. 

259
The list of applicable federal 

laws is found at 23 C.F.R. § 450.220; 
DOT Final Rule, 58 Fed. Reg. at 
58,069. 

260
DOT Final Rule, 58 Fed. Reg. at 

58,069, 23 C.F.R. § 450.222. 
261

DOT Final Rule, 58 Fed. Reg. at 
58,043. 

262
23 C.F.R. § 450.212(b); 58 Fed. 

Reg. 58,067 (Dec. 1, 1993). 
263

23 C.F.R. § 450.214(c)(3); 58 Fed. 
Reg. 58,068. 

26423 C.F.R. § 450.316(b)(ll; 58 Fed. 
Reg. 58,073. 

265CAA § l 76(c)(ll(A); 42 U.S.C. § 

7506(c)(l)(A). 
266Id. 
261CAA § 176(c)(l)(B); 42 U.S.C. § 

7506(c)(l)(B). 
268Determining Conformity of Gen

eral Federal Actions to State or Fed
eral Implementation Plans, 58 Fed. 
Reg. 63,214 (Nov. 30, 1993). 

269Provisions of CAA § 176(c) may 
be summarized as follows : 

(1) Before the federal government 
engages in, supports, or gives finan
cial assistance, or a license or a per
mit, CAA § 176(c) requires that the 
activity must conform to an approved 
SIP. No MPO shall approve a project, 
program, or plan unless it conforms to 
an approved or promulgated SIP. 

Conformity means: 
(A) eliminating or reducing the se

verity and number of violations of the 
NAAQS and achieving expeditious 
attainment of such standards; and 

(B) that such activities will not (i) 
contribute to any new violations of 
any standard in any area, (ii) cause or 
increase the frequency or severity of 
any existing violation of any standard 
in any area, or (iii) delay timely at
tainment of any standard, any re
quired interim emission reductions, or 
other milestones in any areas. 

(2) Any transportation plan or pro
gram developed under Title 23 or the 
Urban Mass Transportation Act is to 
implement the transportation provi
sion of the applicable SIP. No federal 
agency may approve, accept, or fund 
any transportation plan, program, or 
project unless it conforms to any ap
plicable implementation plan. 

(A) No transportation plan or TIP 
may be adopted by an MPO unless 
emissions from the plan or program 
are consistent with estimates of 
emissions from motor vehicles and 
necessary emissions reductions re
quired in the SIP. 

(Bl No recipient of funds under Ti
tle 23 or the Urban Mass Transporta
tion Act may adopt a TIP unless there 
is timely implementation of the TCMs 
in the applicable SIP. 

(C) A transportation project may 
be adopted or approved only if it 
comes from a conforming plan and 
program and significant changes have 
not occurred since the conformity 
finding. 

(D) A project, not referred to in 
subparagraph (c), conforms only if its 
emissions and all other projected 
emissions do not cause total emissions 
to exceed emissions projections in the 
applicable implementation plan. 

(3) Until a SIP revision with the 
conformity assessing provisions is 
approved, conformity is demonstrated 
if: 

(A) a plan or program is (i) consis
tent with mobile source emission es
timates; (ii) provides for expeditious 
implementation of TCMs; and (iii) 
contributes to emission reductions in 
ozone and CO nonattainment areas. 

(Bl the transportation projects 
must (i) come from a conforming plan 
and program and (ii) in CO nonat
tainment areas, transportation proj
ects must reduce the severity and 
number of CO violations in the area 
substantially affected by the project. 

(4) (A) By Nov. 15, 1991, the ad
ministrator was required to promul
gate criteria and procedures for de
termining conformity except for 
transportation plans, programs, and 
projects. By the same date, the admin
istrator, with the concurrence of the 
secretary of transportation, was to 
promulgate criteria and procedures 
for demonstrating conformity with 
transportation plans, programs, and 
projects. 

(B) At a minimum the procedures 
and criteria shall, (i) address the con
sultative procedures between the 
MPO and the secretary of transporta
tion with state and local air quality 



agencies and the state department of 
transportation used to make confor
mity determinations; (ii) determine 
the frequency of conformity determi
nations that are to be made at least 
every 3 years; and (iii) address how 
conformity determinations will be 
made with respect to maintenance 
plans. 

(C) By Nov. 15, 1992, each state is 
to revise its SIP to include criteria 
and procedures for assessing the con
formity of any plan, program, or proj
ect that is subject to conformity re
quirements. 

(D) Any federal agency that con
ducts or supports any program with 
air-quality-related transportation 
consequences is to give priority to 
implementation of those plans that 
meet conformity requirements to 
achieve and maintain national pri
mary ambient air quality standards. 
This paragraph extends to, but is not 
limited to, authority exercised under 
the Urban Mass Transportation Act 
[49 U.S.C. App. § 1601 et seq .], Title 
23, and the Housing and Urban De
velopment Act. 

270Transportation Conformity Final 
Rule, 58 Fed. Reg. at 62,197 (Nov. 24, 
1993). 

271/d. at 62,190. 
272CAA § 176(c)(3)(B); 42 U.S.C. § 

7506(c)(3)(B)(ii). 
273Transportation Conformity Final 

Rule, 58 Fed. Reg. at 62,188. 
274Id. at 62,201; 40 C.F.R. § 51.396. 
275CAA § 174(a); 42 U.S.C. § 

7504(a). The 1977 amendments to the 
CAA made it clear that the MPO 
should be the organization that devel
ops the transportation portion of the 
SIP. 

276BNA, THE CLEAN AIR ACT 
AMENDMENTS: BNA'S COMPREHENSIVE 
ANALYSIS OF THE NEW LAW 48 (1991). 

277 See A LEGISLATNE HISTORY OF 
THE CLEAN AIR ACT AMENDMENTS OF 
1977, Vol. 3 (Committee Print, 95th 
Cong., 2d Sess. 536, 775, 1383). 

278S. Rep. No. 228, 101st Cong., 2d 
Sess. 26, reprinted in 1990 U.S. Code 
CONG. ADMIN. NEWS 3385, 3412 
[hereinafter Senate Report]. 

279Air Quality Conformity and Pri
ority Procedures for Use in Federal
Aid Highway and Federally Funded 
Transit Programs, 46 Fed. Reg. 8426 
(Jan. 26, 1981). The rule amended 23 
C.F.R. pt. 770 (FHWA Air Quality 
Guidelines) and added 49 C.F.R. pt. 
623 (UMTA Air Quality Conformity 
and Priority Procedures). 

280
See Senate Report, supra note 

278, at 28, 1990 U.S. Code CONG. 
ADMIN. NEWS at 3414. Although about 
5 pages of legislative history on con
formity was included in the Senate 
Report, not much specific guidance 
concerning conformity regulations is 
found in the legislative history of the 
1990 CAA amendments. 

281See id. at 27, 1990 U.S. CODE 
CONG. ADMIN. NEWS at 3413. 

282Id. at 26; 1990 U.S. CODE CONG. 
ADMIN. NEWS at 3412. 

zsald. 
284/d. 

285Id. at 27; 1990 U.S. CODE CONG. 
ADMIN. NEWS at 3413. 

28623 U.S.C. § 134(1). 
2s1Id. 

288Id. 
289CAA § 179(b)(l); 42 U.S.C. § 

7509(b)(l). 
290Senate Report, supra note 278, 

at 27; 1990 U.S. CODE CONG. ADMIN. 
NEWS at 3414. 

29'Id. 
292/d. 
293/d. at 29, 1990 U.S. CODE CONG. 

ADMIN. NEWS at 3415. 
2••Id. 
29sld. 

296/d. 
291Id. 
298/d. 

299CAA § 176(cl(2)(D); 42 U.S.C. § 
7506(c)(2)(D). 

300
See Senate Report, supra note 

278, at 30; 1990 U.S. Code CONG. 
ADMIN. NEWS at 3416. 

301/d. 
302/d. 
303This information is taken from 

an FHWA information release with no 
date or author. It was later published 
as Reid Alsop, Clean Air Act Litiga
tion Involving FHWA, NATURAL 

LAWYER, July 1993, at 6. The infor
mation is updated from DOT sources. 

(1) Environmental Defense Fund v. 
Browner, No. C-92-1636-TEH (N.D. 
Cal. filed Apr. 30, 1992). Plaintiffs 
seek to compel EPA and DOT to 
promulgate regulations governing the 
conformity of federal and federally 
assisted projects with SIPs on the 
grounds that EPA and DOT failed to 
meet the statutory deadline contained 
in § 176(c)(4) of the CAA. The case 
was settled without an opinion. 

(2) The Laguna Greenbelt, Inc. v. 
U.S. Department of Transportation, 
No. C-93-0252 MHP (N.D. Cal. filed 
Jan. 22, 1993). Plaintiffs seek to halt 
construction of a toll facility (the San 
Joaquin Hills Transportation Corri
dor) in Orange County, Calif. They 
contend that the project does not 
comply with the conformity require
ments of the CAA because (a) it has 
changed in design, concept, and scope 
from the project that was described in 
the long-range plan and the TIP when 
the plan and TIP were found to con
form, and (b) it does not reduce the 
severity and number of CO violations 
in the project's vicinity. They also 
allege violations of NEPA and § 4(0. 
On March 19 the court granted defen
dants motion to transfer the case to 
the Central District (Los Angeles). 

(3) Clean Air Act Alternative Coa
lition, Inc. v. U.S. Department of 
Transportation, No. C-93-0721-VRW 
(N.D. Cal. filed Mar. 2, 1993). Plain
tiffs seek to halt construction of the I-
880/Cypress Replacement Highway in 
Oakland, California. They contend 

I II 

that (a) the project does not come from 
a conforming plan or TIP because it 
was not adequately described in the 
plan or TIP, (b) it could not have been 
contained in a conforming TIP be
cause the design, concept, and scope of 
the project has been changed signifi
cantly since the time the TIP was 
found to conform, and (c) the air 
quality consequences of the project 
were not determined either at the 
time of TIP conformity or when the 
ROD was approved. They also contend 
that the project violates the air qual
ity requirements of 23 U.S.C. 109(j). 
In addition, plaintiffs allege failure to 
comply with the Civil Rights Act, 
NEPA, § 4(0, the National Historic 
Preservation Act, and other provisions 
of Title 23. The case was settled with
out an opinion. 

(4) Conservation Law Foundation 
v. FHWA, No. 393-CV-00561 (D. 
Conn. filed Mar. 18, 1993). Plaintiffs 
allege that the transportation plans 
and TIPs developed by three MPOs in 
southwestern Connecticut do not con
form with the SIP, as required by § 
l 76(c) of the CAA They contend that 
the conformity determinations made 
by the MPOs and by FHWA violate 
the CAA because the plans and TIPs 
do not adequately demonstrate annual 
reductions in emissions as required by 
the CAA. Plaintiffs seek to invalidate 
the MPO and FHW A conformity de
terminations and to require that fu
ture conformity determinations dem
onstrate the contribution air quality 
that they contend the CAA requires. 

304 American Road & Transp. Build
ers Ass'n v. EPA, No. 93-1830 (D.C. 
Cir. filed Dec. 8, 1993). This case is 
the consolidation of five cases brought 
against the EPA in the Court of Ap
peals for the D.C. Circuit concerning 
conformity regulations. The general 
conformity regulations were chal
lenged by the Conservation Law 
Foundation and the City of Tempe, 
Ariz. The transportation conformity 

N 
00 



regulations were challenged by the 
American Road and Transportation 
Builders Association and the Envi
ronmental Defense Fund. The South 
Coast Air Quality District challenged 
both sets of regulations. This resulted 
in the consolidation of the challenges 
from all five groups. 

305827 F. Supp. 871 CD.R.I. 1993). 
30657 Fed. Reg. 14,943 (Apr. 23, 

1992). 
307Management and Monitoring 

Systems, 58 Fed. Reg. 12,096, 12,121-
22 (Mar. 2, 1993). 

308Conservation Law Foundation, 
827 F. Supp. at 890. 

'""Conservation Law Foundation v. 
Federal Highway Administration, 24 
F.3d 1465 (1st Cir. 1994), 1994 WL 
192435 (1st Cir. CR.I.)). 

31042 U.S.C. §§ 4321-47. 
31133 U.S.C. § 1344(a). 
31249 U.S.C. § 303(c). 
313CAA § 176; 42 U.S.C. 7506. 
31424 F.3d 1465 at 1477-78 (1994). 
31542 U.S.C. § 7604(D(l). 
316CAA § 182(b)(l); 42 U.S.C. § 

7511a(b)(l). 
317Supra note 309. 
318Summary of EP NDOT Guidance 

for Interim Conformity Procedures 
(June 7, 1991) [hereinafter Interim 
Procedures]. The final regulation was 
promulgated at 58 Fed. Reg. 62,188 
(Nov. 24, 1993). 

319The EPNDOT guidance gov
erned in any situation where existing 
regulations and/or guidance conflict. 
However, it did not supersede agree
ments reached among DOT, EPA, and 
MPOs prior to its issuance, regarding 
analytical methodology, approval cri
teria, or completed MPO conformity 
findings. 

320Analytical techniques for model
ing particulates are not well devel
oped. Therefore, in the interim, a 
particulates conformity determination 
could be based on a qualitative as
sessment agreed to by DOT, EPA, and 
MPOs. 

321
Interim Procedures, supra note 

318. 
322Projects approved by DOT prior 

to Nov. 15, 1990, could proceed with
out further conformity determina
tions. Projects derived from TIPs 
found to conform between Nov. 15, 
1987, and Nov. 15, 1990, were consid
ered to conform until Nov. 15, 1991. 
For this conformity determination to 
continue beyond that date, projects 
had to have received NEPA approval 
by Nov. 15, 1991. 

323Transportation Conformity 
NPRM, 58 Fed. Reg. 3768 (Jan. 11, 
1993). 

324Transportation Conformity Final 
Rule, 58 Fed. Reg. at 62,188. 

325Determining Conformity of Gen
eral Federal Actions to State or Fed
eral Implementation Plans, 58 Fed. 
Reg. 63,214, 63,215 (Nov. 30, 1993) 
(final rule). The new rule supersedes 
the 1979 and 1985 conformity rules 
found at 40 C.F.R. § 6.303. 

326Transportation Conformity Final 
Rule, 58 Fed. Reg. at 62,188, 62,189. 

327Id. at 62,188. 
328Id. at 62,189. 
329Id.; 40 C.F.R. § 51.400(d). 
330

These actions are subject to 
regulations found in Determining 
Conformity of General Federal Ac
tions to State or Federal Implemen
tation Plans, 58 Fed. Reg. 63,214 
(Nov. 30, 1993). 

331Transportation Conformity Final 
Rule, 58 Fed. Reg. at 62,219; 40 
C.F.R. § 51.402. 

332Id. 
333Transportatfon Conformity Final 

Rule, 58 Fed. Reg. at 62,189; 40 
C.F.R. § 51.394. 

334
Id. at 62,210. 

335
Id. at 62,223; 40 C.F.R. § 51.422. 

336
Id. at 62,219; 40 C.F.R. § 51.400. 

331Id. 
338

Id. The regulation does not spec
ify, but presumably the earlier date 
would control. 

339Id. 

a,oid. 
341Id. at 62,228; 40 C.F.R. § 

51.448(a)(2). 
342Id. at 62,220; 40 C.F.R. § 51.404. 
343

Id. at 62,221; 40 C.F.R. § 51,408. 
344

Id.; 40 C.F.R. § 51.410. 
345Id. at 62,223; 40 C.F.R. § 51.428. 
346

Id. A plan that mitigates some 
factors may exacerbate others. For 
example, a plan that reduces conges
tion (thereby reducing voe emis
sions) may still be found not to con
form because it will result in vehicles 
traveling faster, which would cause a 
slight increase in nitrogen oxide 
emissions. Even though the nitrogen
oxide-emission increase may be slight, 
it may require an offset before the 
plan will be found in conformity. 

347
Id. at 62,221, 40 C.F.R. §§ 

51.434-.446 
348

Id. at 62,221, 40 C.F.R. § 51.412. 
349Id. at 62,221, 40 C.F.R. § 51.414. 
350Id. at 62,222; 40 C.F.R. § 

51.418(c)(3). 
351Id. at 62,218, 40 C.F.R. § 51.394. 
352For a list of exemptions, see id. 

at 62,233; 40 C.F.R. § 51.460. 
353

Id. at 62,223, 40 C.F.R. § 51.422. 
354

Id.at 62,223, 40 C.F.R. § 51.424. 
355

Id. at 62,230. 
356

Id. at 62,216. 
357

Id. at 62,231. 
358Id. at 62,211, 62,230; 40 C.F.R. § 

51.452. 
359

Id. at 62,190. Maintenance areas 
are former nonattainment areas that 
have attained the NAAQS for a crite
ria pollutant. CAA§ 175A; 42 U.S.C. § 
7505a. 

360
Id. at 62,218; 40 C.F.R. § 

51.394(b). 
361

Id. EPA has asked for comments 
concerning requiring conformity de
terminations in urbanized areas and 
the contiguous areas likely to become 
urbanized in the next 20 years that 
are in attainment but exceed 85 per
cent of the annual NAAQS for ozone, 
nitrogen oxide, particulates, or the 

particulate hourly standard. Id. at 
62,190. 

362
Id. at 62,191. 

363
Id. at 62,191. 

364"Reasonable further progress" is 
required by §§ 182(b)(l) and 187(a)(7) 
and referenced by § 176(c)(3)(A)(iii) of 
the CAA. 

365
Transportation Conformity Final 

Rule, 58 Fed. Reg. at 62,191. The 
deadline for submitting a conformity 
SIP revision is Nov. 25, 1994. Id. at 
62,218; 40 C.F.R. § 51.396. 

366
Id. at 62,228. 

367
Id. at 62,190. 

368
Id. at 62,222. 

369
Id. at 62,191. 

370
Id. at 62,217. The precise begin

ning and end of the transitional period 
is defined at 40 C.F.R. § 51.448. 

371Id. at 62,228; 40 CFR § 51.448. 
372

Id. at 62,191. 
373Id. at 62,222; 40 C.F.R. § 

51.418(a). 
374Id. at 62,228; 40 C.F.R. § 

51.448(b). 
375Id. at 62,216; 40 C.F.R. § 51.392. 
316Id. at 62,192. 
377

Id. at 62,222, 40 C.F.R. § 
51.418(a). 

378
Id. at 62,217, 40 C.F.R. § 51.392. 

379
Id. at 62,222, 40 C.F.R. § 

51.418(a). 
38°CAA § 176(c)(2l(A); 42 U.S.C. § 

7506(c)(2)(Al. 
381

Transportation Conformity Final 
Rule, 58 Fed. Reg. at 62,193. The Mo
tor Vehicle Emissions Budget is cov
ered at id. 62,193-62,196. The SIP 
allocates emission reductions to high
way and nonhighway sources. This 
creates an emissions budget for high
way sources that acts as a ceiling on 
transportation plan and TIP emis
sions. 

382
Id. at 62,222; 40 C.F.R. § 

51.418(a). 
383

Id. at 62,197. 
384

Id. at 62,198. 
385

Id. at 62,222; 40 C.F.R. § 
51.418(c)(3). 



386/d. at 62,199. 
387CAA § 113; 42 U.S.C. § 7413. 
38"Transportation Conformity Final 

Rule, 58 Fed. Reg. at 62,199. 
388/d. at 62,232; 40 C.F.R. § 51.458. 
390/d. at 62,200, 62,219; 40 C.F.R. § 

51.400(d). 
391

/d. at 62,201. 
392/d. at 62,201, 62,219. See 40 

C.F.R. § 51.402. 
393

/d. at 62,201. 
394/d. 

395
/d. at 62,220, 40 C.F.R. § 

51.402(d). 
396/d. at 62,201, 62,219. 
39723 C.F.R. § 450. 
398Transportation Conformity Final 

Rule, 58 Fed. Reg. at 62,219; 40 
C.F.R. § 51.400. 

399
/d. SIP revisions also trigger 

conformity requirements. Id. at 
62,202. 

400/d. 

401/d. 

402/d. 

403
/d. at 62,203. 

404/d. at 62,204. 
405CAA § 176(c)(2)(C); 42 U.S.C. § 

7506(c)(2)(C); 40 C.F.R. § 51.450. 
406Transportation Conformity Final 

Rule, 58 Fed. Reg. at 62,204. 
407/d. at 62,217. 
408

/d. at 62,204. 
409

/d. at 62,205. 
410/d. at 62,206. 
411/d. at 62,207. 
412/d. at 62,218; 40 C.F.R. § 51.396. 
413Pub. L. No. 102-240, § 1003(a)(4), 

105 Stat. 1918 (Dec. 18, 1991). 
414Pub. L. No. 102-240, § 1012(b), 

105 Stat. 1936. 
415Intermodal Surface Transporta

tion Efficiency Act of 1991: Implemen
tation Guidance-Part II, 58 Fed. Reg. 
128, 146 (1993) [hereinafter Imple
mentation Guidance). This is the pub
lication of a guidance memorandum of 
Oct. 16, 1992. The publication is in
tended as nonbinding guidance and 
should not be construed as a rule of 
general applicability and legal effect. 

An earlier interim guidance memo
randum dated Feb. 20, 1992, was 
published at 57 Fed. Reg. 14,880, 
14,922 (Apr. 23, 1992). 

41658 Fed. Reg. at 146. 
417For details on funding for par

ticulate nonattainment areas, see id. 
at 148. 

418Jd. 

419
ld. at 149. 

42023 U.S.C. § 217. 
421Implementation Guidance, 58 

Fed. Reg. at 149, 150. 
422/d. 
423Jd. 

424Jd. 

425/d. 

426/d. 
427l'd. at 151. 
428

Jd. at 152. 
429Jd. 

430/d. at 153. 
431Implementation Guidance, 58 

Fed. Reg. at 148. 
43223 U.S.C. § 303(a)(g). The six 

management systems are (1) highway 
pavement of federal-aid highways, (2) 
bridges on and off federal-aid high
ways; (3) highway safety, (4) traffic 
congestion, (5) public transportation 
facilities and equipment, and (6) in
termodal transportation facilities and 
systems. 

433Implementation Guidance, 58 
Fed. Reg. at 149. 

43423 U.S.C. § 303(b), (g). 
435

Implementation Guidance, 58 
Fed. Reg. at 149. 

436ld. 
437

Jd. at 150. 
438Jd. 

439Jd. 

440For funding of initiatives that 
are privately owned, see supra notes 
424-26 and the accompanying text. A 
private-sector activity that is eligible 
for funding under the CAA is one (1) 
that is normally is a public-sector 
responsibility (such as facility devel
opment for enhanced 1/M programs in 
test-only networks), (2) where private 

ownership or operation is shown to be 
cost-effective, and (3) where the state 
is responsible for protecting the public 
interest and public investment inher
ent in the use offederal funds. 

441Implementation Guidance, 58 
Fed. Reg. at 150. 

442ISTEA requires the secretary of 
transportation to "designate as trans
portation management areas all ur
banized areas over 200,000 popula
tion." 23 U.S.C. § 134(i)(l) (Supp. 
1993). 

44323 U.S.C. § 134(i)(3) (Supp. 
1993). 

444Interim Guidance on !STEA 
Metropolitan Planning Requirements, 
57 Fed. Reg. 14,880, 14,943 (Apr. 23, 
1992). 

445Metropolitan Planning NPRM, 
58 Fed. Reg. at 12,065 (amending 23 
C.F.R. pt. 450 and 49 C.F.R. pt. 613) 
(Mar. 2, 1993). 

446
/d. at 12,070 

44723 U.S.C. § 303(a); Metropolitan 
Planning NPRM, 58 Fed. Reg. at 
12,069 (Mar. 2, 1993) (amending 23 
C.F.R. pt. 450 and 49 C.F.R. pt. 613). 

44823 U.S.C. § 134(i)(3) and the 
Federal Transit Act § 8(i)(3). Metro
politan Planning NPRM, 58 Fed. Reg. 
at 12,069. 

44923 C.F.R. § 450.120; 58 Fed. Reg. 
12,070, 12,078. 

45023 C.F.R. § 500.509(b); 58 Fed. 
Reg. 63,482. 

451 This material is drawn from 
U.S. DOT, Environmental Programs 
and Provisions, Intermodal Surface 
Transportation Efficiency Act of 1991 
(1992) [Pub. No. FHWA-PD-92-012) 
[hereinafter DOT 1992]. 

452Pub. L. No. 102-240; 105 Stat. 
1914 (1991). 

453DOT 1992, supra note 451, at 1. 
454CAA § 176; 42 U.S.C. § 7506. 
455DOT 1992, supra note 451, at 3. 
456/d. at 4. 
457/d. 
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CAA 
CAAA 
CMAQ 
co 
DOT 
EPA 
FHWA 
FIP 
FTA 
GAO 
HOV 
I/M 
!STEA 

MPO 
NAAQS 
NEPA 
NPRM 
SIP 
sov 
STIP 
TCM 
TIP 
VMT 
voe 

APPENDIX A 

GLOSSARY OF ACRONYMS 

Clean Air Act, 42 U.S.C. § 7401 et seq. 
Clean Air Act Amendments of 1990, Pub. L. No. 101-549 (Nov. 15, 1990) 
Congestion Mitigation and Air Quality Improvement, 23 U.S.C. § 149 
Carbon monoxide, CAA§ 302(w). 
Department of Transportation 
Environmental Protection Agency 
Federal Highway Administration 
Federal Implementation Plan, CAA§ 302(y) 
Federal Transit Administration 
U.S. General Accounting Office. 
High-occupancy vehicle, 23 U.S.C. § 102 
Inspection and maintenance, CAA § 182(a)(2) 
Intermodal Surface Transportation Efficiency Act of 1991, Pub. L . No. 
102-290 (Dec. 18, 1991) 
Metropolitan planning organization, 23 U.S.C. § 134(b) 
National Ambient Air Quality Standard, CAA§ 302(u) 
National Environmental Policy Act, 42 U.S.C. §§ 4321-4370c. 
Notice of proposed rulemaking 
State implementation plan, CAA§ 110. 
Single-occupant vehicle, 23 U.S.C. § 102. 
Statewide tr.ansportation improvement program, 23 U.S.C. § 135. 
Transportation control measure, CAA§ 108. 
Transportation improvement program, 23 U.S.C. § 134(h). 
Vehicle miles traveled, CAA§ 182(d)(l). 
Volatile organic compounds, CAA§ 302(s). 
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