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Transportation Agencies as Potentially Responsible Parties at 
Hazardous Waste Sites 

by Deborah L. Cade 

Assistant Attorney General 
Washington State Attorney General's Office 
Olympia, Washington 

EXECUTIVE SUMMARY 

Transportation agencies are facing dramatically increased environmental liabil
ity because of the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA), which Congress enacted in 1980 to address the problem 
of abandoned hazardous waste sites. The problem for transportation agencies is 
based on their involvement as "potentially responsible parties," and may lead to 
greatly increased construction costs, delay of construction projects, commitment of 
staff time, and uncertain future costs. This report addresses the particular in
volvement of transportation agencies and ways to minimize the problems, such as 
through investigation of sites before acquisition, negotiating with affected envi
ronmental agencies about cleanup, and imposing the cleanup costs on the parties 
responsible for contamination. 

Basis for Liability 

Under CERCLA, Congress imposed liability for the costs of cleaning up contami
nated sites very broadly on several classes of parties. These include: (1) current 
owners and operators; (2) former owners and operators, who owned or operated the 
sites at a time when hazardous substances were disposed of there; (3) those who 
arranged for the disposal or treatment of hazardous substances; and (4) those who 
transported hazardous substances. Costs are imposed on potentially responsible 
parties whether the costs are incurred by the Environmental ProtectionAgency (EPA), 
state or local agencies, or private entities. A transportation agency may be involved 
as a party from whom costs are sought and as the party seeking to recover its own 
cleanup costs from others. 

The policy behind CERCLA is to impose costs on those who benefited from the 
industrial practices that caused pollution, rather than on the taxpayers. However, 
courts have found no defense to liability in claims by public agencies that polluting 
activities are part of their sovereign function. Some defenses and exemptions are 
available to local and state agencies, especially where the contamination occurred 
prior to the agency's acquisition of a site. There are also statutory defenses avail
able to any party, which include showing that the release of hazardous material 
was caused by an act of God, an act of war, or solely by the act of an unrelated third 
party. Since liability is strict, joint and several, any responsible party who can be 
found and who has money may pay a disproportionate share of costs. This often 
applies to transportation agencies. 

Agencies may be liable for cleanup costs as "owners" or as "operators" of a con
taminated site. Generally, to be held as an owner, the agency must acquire the 
property in fee. In at least one court case, an easement did not create ownership 
for CERCLA purposes; however, the easement holder may be liable as an operator 
if use of the property (such as excavation) causes or releases contamination. Courts 
have interpreted "operator" to mean a party that had "authority to control the 

cause of contamination" at the time hazardous substances were released. This can 
be the operator at the time of the original deposit (such as a hazardous waste site) 
or a contractor who moves or releases contamination through excavation or fill
ings. If a transportation agency employs a contractor for construction or for in
spection and investigation of a site prior to acquisition, the agency should enter 
into an indemnification agreement with the contractor. A sample indemnification 
agreement is attached to the report. Such an agreement will not protect the agency 
from liability but will allow the agency to recover cleanup costs from the contrac
tor. 

There are a number of situations in which transportation agencies may be poten
tially responsible parties. (1) Maintenance facilities, which use and dispose of haz
ardous materials, such as paint, solvent, batteries, and transformers, may be a source 
ofliability. (2) Road salt, which is often stored in the open, may contain ferrocyanide 
or other hazardous substances used as anti-caking agents. Through storm water 
runoff, these substances leach into groundwater and create liability for the trans
portation agency. (3) Use of oil on unpaved roads to control dust has led to problems 
when the oil was contaminated with other substances. Such use is now prohibited 
by federal law. (4) Ownership and operation of storm water drainage facilities may 
lead to liability where contaminated runoff enters the drainage system or where 
users dump contaminating substances into the sewer. The agency should build and 
maintain sewers in conformance with industry standards. A third-party defense may 
then be proved. (5) Where public land is leased to others, an indemnification agree
ment is an important feature of the lease. An indemnification agreement is not a 
defense against environmental liability but allows the public agency to recover its 
,;:osts of cleanup from the lessee. (6) An agency may be liable for sending waste to 
disposal facilities; maintenance of accurate disposal records is thus vital. In some 
instances, agencies have been able to convince courts that some materials, such as 
old tires and construction debris, were not hazardous waste. (7) Relocation costs 
paid to business entities under the Surface Transportation and Uniform Relocation 
Assistance Act, ferry operations, and contamination by abutting landowners are also 
potential bases ofliability for transportation agencies. 

Regulatory Action by EPA 

Regulatory action against a transportation agency by EPA is generally initiated 
by a "general notice letter" in which the agency is notified that it is considered a 
"potentially responsible party" (PRP) for a site. The letter may also include an 
information request with the time limit for response. The agency should provide 
any information that it wishes to have in EPA's administrative record, bearing in 
mind that later court proceedings will be based on this record. Following the notice 
letter, EPA may negotiate an agreement or consent order with the parties. During 
negotiations, the agency must be aware of how the federal government is desig
nated in the agreement, since EPA may be negotiating on behalf of the "United 
States" and this will affect the transportation agency's defenses as to other federal 
entities. Before sending notice letters, EPA may designate a particular site as part 
of the National Priorities List (NPL) or the Superfund list. Such designation is 
done by administrative rule through a listing in the Federal Register. Any chal
lenge to a listing must meet statutory requirements for contesting administrative 
rules. The transportation agency should comment on the listing to preserve its 
rights. Unfortunately, the agency often has no reason to know it will be affected at 
the time of a listing on the Superfund list. 



Defenses and Exemptions to Liability 

State and local government agencies enjoy an exemption from liability under 42 
U.S.C. 9601(2)(D) in situations where a site has been acquired by the agency "in
voluntarily" through "bankruptcy, tax delinquency, abandonment, or other circum
stances in which the government involuntarily acquires title by virtue of its func
tion as sovereign." The section also provides, however, that if the state or local 
government agency has caused or contributed to the release of a hazardous sub
stance at the site, the exemption does not apply. 

A reasonable argument can be made that transportation agencies acquire real 
property "involuntarily" when it is needed for highway and street construction, as 
the property in a particular location must be acquired, whether or not it is contami
nated. This e:1.-pansion of the exemption has not been adopted by EPA or the courts; 
however, the acqwsition of property by eminent domain does provide for a third
party defense not available to private parties. 

There are statutory defenses available to any party that EPA attempts to hold 
responsible. Set forth in 42 U.S.C. 9607(b), these consist of showing that the con
tamination was caused by ( 1) an act of God; (2) an act of war; (3) an act of a third 
party "other than an employee or agent of the defendant, or than one whose act or 
omission occurs in connection with a contractual relationship, eristing directly or 
indirectly, with the defendant .... " To p'!ove this third-party defense, the defendant 
must also show that it "exercised due care with respect to the hazardous substance 
concerned" and that it took precautions against "foreseeable acts or omissions" of 
the third party. 

If an agency acquires property that was contaminated by another party prior to 
agency acquisition, CERCLA provides a complete third-party defense under 42 
U.S.C. 9601 (35)(A)(ll). If the agency acquired the site "by escheat, or through any 
other involuntary transfer or acquisition, or through the exercise of eminent do
main authority by purchase or condemnation," and the site was acquired after 
contamination, then there is no "contractual relationship" between the former owner 
and the agency for purposes of 42 U.S.C. 9607(b). In other words, the agency can 
show that the contamination was caused by a third party with which no "contrac
tual relationship" eristed. A court has recognized this "condemnation defense" 
even in a case where contamination occurred between the time the agency filed an 
eminent domain action and the time the payment was made. The touchstone was 
the right to control the property. 

Since acquisition after contamination may provide an agency a complete de
fense against liability, the agency should set out when and under what circum
stances it acquired the site when responding to a PRP notice from EPA. Any infor
mation the agency has about when contamination occurred should also be included. 
This will constitute an important part of the administrative record and may also 
allow the agency to convince EPA to remove it from the PRP list. 

If an agency challenges EPA's decision to include a particular site on the 
Superfund list or the NPL, the requirements of 42 U.S.C. 9613(a) must be fol
lowed. That is, the challenge must be made judicially, in the United States Court 
of Appeals for the District of Columbia Circuit, and must be filed within 90 days 
after publication of the rule in the Federal Register. The review will generally be 
done on EPA's administrative record, although one court has allowed the state 
agency to supplement the record with documents from EPA's own files, which the 
state agency argued should have been included in the basis for decision making. 

II 

Cleanup Costs Accounted for at Acquisition 

Transportation agencies may protect their interests with regard to contami
nated property by taking the costs of cleanup into account when acquiring the 
property. This involves a thorough, early, and expert investigation of the site and 
may lead to acquisition of less-than-fee interest or to valuation of the property for 
eminent domain purposes at less than its fair market value if "clean." There are 
three methods of valuation most frequently used by transportation agencies deal-
ing with contaminated property. These are as follows: . 

(1) Value as if "clean" and then subtract cleanup costs. The difficulty with this 
method is that agencies frequently grossly underestimate the cost of cleanup. Fur
thermore, some courts have held that use of such costs as a means of valuation in 
condemnation suits violated the owner's due process rights under applicable state 
environmental laws. Other courts have allowed the agency to use this method, and 
the owner presents his own evidence of cleanup costs in the "just compensation" 
phase of the condemnation action. There is still a problem, however, when all par
ties responsible for contamination (such as part owners) are not brought into the 
condemnation action. This is especially so when the cleanup cost exceeds the fair 
market value of the property. 

(2) Use of contaminated comparable sales. Both real and potential cleanup costs 
and the effect of "stigma" may be taken into account when evidence of comparable 
sales is used as a method of valuation. Stigma is the effect of the uncertainty of 
future needs to clean up residual contamination or undiscovered contamination or 
the possibility of future, stricter environmental standards. Comparable sales may 
be difficult to find in some areas. 

(3) Value as "clean" in exchange for owner cleanup or indemnification. There 
are several variations on this, including placing the money into an escrow account 
to be used to pay for cleanup or paying the money into court until the cleanup is 
completed. Depending upon the extent of indemnification agreed to, this method 
may have the effect of dealing with both the present cleanup costs and the "stigma." 

Recovery of Cleanup Costs 

To recover its costs for cleaning up contaminated property, a transportation 
agency must identify prior owners and users, in addition to present owners. Land 
records and title reports may be used to determine earlier owners, and corporate 
ownership can often be traced through a state agency responsible for regulating 
corporations. The transportation agency should try to negotiate with any poten
t ially responsible parties before constru.ction or any other work on the site. Such 
negotiations are important for two reasons: (1) the PRP may agree to assist with 
cleanup, take responsibility for cleanup, c,r indemnify the agency for costs; and (2) 
the National Contingency Plan (NCP) requires that such parties be notified and 
given an opportunity to perform the cleanup in order for the agency to recover its 
cleanup costs under CERCLA. 

A:; a prerequisite for recovering its costs under CERCLA, a local, municipal, or 
regional transportation agency must show that its costs are consistent with the 
NCP. The "United States or a State" may recover those costs that are "not inconsis
tent with the national contingency plan." This means that federal and state agen
cies are entitled to a presumption that their costs were consistent; other entities 
must prove this. Defendants may argue that a state transportation agency is a 
"state"; however, case law and com.mon law support the position that it is. In order 
for its costs to be "not inconsistent with" the NCP, a state must "substantially 



comply" with the NCP, according to EPA's rules, which declined to require "strict 

compliance." 
The 1990 NCP is a complicated list of technical requirements that may or may 

not apply at a given contaminated site. Recognizing that private parties and t rans
portation agencies might not have experience with Superfund sites, EPA has deter
mined that a deviation from the NCP must be "material" and result in demonstra
bly excess costs in order to defeat an action for recovery of cleanup costs. 

Transportation agencies may have particular problems recovering costs from 
parties who are in bankruptcy when t here are deadlines for filing claims against 
the bankruptcy. At least one court has held that a "contingent claim" may arise 
before the agency actually incllI'S any cleanup costs, and if not filed by the dead
line, the claim would be discharged. Thls holding is limited to a fact pattern where 
the agency has adequate information tying the bankruptcy party to contaminat ion 
and adequate information that the agency would be incurring cleanup costs. Where 
an agency has no reason to know at t he time a bankruptcy becomes final that it 
may have a claim, the claim would not be discharged. It may also be possible, in 
the case of a bankruptcy reorganization, to sue the reorganized successor. 

If EPA orders a transportation agency to perform a remedial or removal action 
at a site, and the agency is not a responsible party, the agency may be entitled to 
reimbursement from the federal Superfund. Some states have similar funds, used 
for such purposes as paying the costs of remediating leaking underground storage 
tanks. Furthermore, state environmental laws generally allow for the same type of 
cost recovery action from other potentially responsible parties that can be had 
under CERCLA. Often, the states have less stringent procedural requirements 
than the NCP. 

CERCLA Reauthorization 

The report conclu~es with advice to transportation agencies to provide input to 
those who are rewntmg CERCLA during the current session of Congress. 
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A. INTRODUCTION 

Just as transportation agencies are confronting shrinking budgets and the cost 
of replacing aging infrastructure, the environmental liabilities of these agencies 
are increasing dramatically. A major source of this increased liability is the in
volvement of these agencies as potentially responsible parties at hazardous waste 
sites. This involvement can cause any number of problems, including adding greatly 
to the cost of construction projects, because of the cost of environmental cleanup or 
delay to the project, or both; commitment of staff time; and the uncertainty of 
future costs. These problems can be minimized in a variety of ways, including per
forming a thorough technical review of a contaminated site prior to acquisition, 
working with environmental agencies to negotiate appropriate and cost-effective 
cleanups, and making an effort to impose the costs of cleanup on the parties re
sponsible for the contamination. 

1. Statutory Framework of CERCLA Liability 

The Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA) was enacted in 1980 to address the problem of abandoned hazardous 
waste sites.1 Previous environmental laws, such as the Resource Conservation and 
Recovery Act of 1976 (RCRA)2 had created a "cradle to grave" responsibility for 
those who generated hazardous wastes, but applied only prospectively. Congress 
apparently saw a need to address the problems that had been left by industry in 
the past, in additioh to creating standards to be adhered to in the future. 

Rather than creating a national public works program to fund the cleanup of 
these abandoned contaminated sites, Congress imposed liability for costs on sev
eral classes of parties. These include (a) current owners and operators of contami
nated sites; (b) former owners and operators who owned and/or operated the sites 
at a time when hazardous substances were disposed of at the sites· (c) those who 
arranged for the disposal or treatment of hazardous substances; and (d) those who 
transported h~ardous substances.3 Because the responsibility for costs is imposed 
on these parties rather than being funded by the government, Congress created 
~ro~~ classes of responsible parties, intending to "cast a wide net" in imposing 
hab1hty: 
. Liability for cleanup costs, or "response costs," is imposed on responsible par

ties regardless of whether the costs are incurred by the Environmental Protection 
Age°:c! (~PA),_ an~ther federal agency, state or local agencies, or private entities. 
~1ab1hty 1s stnct,Jomt, and several.4 The limited statutory defenses include show
mg that the releas~ was caused by an act of God, an act of war, or solely by the act 
o~ an un~elated third person.5 In addition, the costs incurred must be consistent 
with, o~ m the case of a state or federal agency; not inconsistent with, a set of 
regulations known as the National Contingency Plan (NCP).6 

Transportation agencies can become involved on both sides of this statutory 
sche~e, both as parties from whom response costs are sought and as plaintiffs 
seekmg recovery of their own response costs from other responsible parties. If they 
are owners or o~erators of contaminated property, then they may be designated by 
EPA as "potentially responsible parties," or PRPs, for a given contaminated site 
Status as _a ~RP does not, ~owever, preclude the agency from seeking to recove~ 
any costs it mcurs that are m fact the responsibility of another PRP in an action 
for contribution. 7 

Although CERCLA is based largely on a system of funding of cleanups by re
sponsible parties, it also created a federal cleanup fund known as the Superfund, 
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Since the court will require payment of just compensation, the agency will have 
to have some evidence of the rental value of the property. Although no permanent 
damage will necessarily be done to the property, the owner is still entitled to com
pensation for the time in which the agency will be performing its investigation. 

The State of Michigan has recently amended its condemnation statutes to allow 
entry onto private property for the purpose of performing an "environmental in
spection," which is defined to include taking soil and groundwater samples.108 How
ever, the statute requires that "[t]he agency shall make restitution for actual dam
age resulting from the entry which may be recovered by special motion before the 
court or by separate action if an action for condemnation has not been filed . "109 The 
statute further provides that "actual damage" does not include any response activ
ity that is required, or any diminution in value that is caused by the discovery of 
contamination. 110 

4. Valuation Methods for Contaminated Property 

a. Value as if"Clean" and Subtract Cleanup Costs 

This is a common method of addressing contamination problems in property 
acquisition by the state transportation agencies surveyed. However, many agen
cies reported having grossly miscalculated the potential costs in making this ad
justment to the value of the property. The Colorado Department of Transportation 
reported having estimated cleanup costs to be about $100,000, roughly equivalent 
to the property's value. The agency chose to pay the nominal amount of $100 for 
the land and assume the cleanup responsibility. However, the agency subsequently 
discovered that its limited sampling had not revealed a major source of contamina
tion, and cleanup costs eventually exceeded $1 million. m This method is useful 
only when the costs can be quantified with some certainty, such as when the area 
of contamination is limited and well defined. It is also better employed after cleanup 
has been completed. Given the experience of some transportation agencies, this 
method may also be better used when the purchase price can be negotiated with 
the owner, since the use of cleanup costs as evidence in condemnation trials is not 
without its own potential hazards. 

In Illinois Department of Transportation u. Parr, the Illinois Department of Trans
portation attempted to use the cost of a completed cleanup as evidence of diminished 
property value. 112 The court held that the use of the cleanup costs as directly impact
ing value was not allowed under Illinois condemnation statutes and violated the 
defendant's rights to due process under the state's cleanup law. Under the Illinois 
Environmental Protection Act, the complainant must prove that a violation of the 
statute has occurred and that the property owner caused the violation. Where the 
costs were sought to be introduced in an eminent domain action, the court felt that 
the standards would not be the same. The trial court thus excluded the evidence of 
the cleanup costs, and was upheld on appeal. The appellate court held that the state's 
remedy to recover its cleanup costs was under the Environmental Protection Act. 

The Arizona Department ofTransportatjon (ADOT) reported a similar result in 
State v. Gabrielli, which involved an acquisition of a parcel improved with a paper 
recycling plallt. 113 During construction, ADOT discovered contamination on this 
parcel, most likely resulting from the activities of a previous owner rather than 
the owner from whom ADOT was acquiring the property. In a pretrial ruling, the 
court ruled that evidence of the impact of contamination on value would not be 
admissible in the trial on just compensation. As a result, the landowner received 
the fair market value of the land with no reduction for cleanup costs. In a separate 
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action, ADOT recovered its reasonable cle.anup costs, excluding the increased costs 
tha1; were due to ADOT's construction schedule, from prior landowners and ten
ants. 

However, in another similar case, the Supreme Court of Kansas allowed the use 
of evidence of cleanup costs in a transportation agency's eminent domain action. In 
City of Olathe v. Stott, the city's appraiser testified that the costs had an impact on 
value, and that in his opinion a buyer in the market would take those costs into 
account in deciding how much to pay for the property. 114 The court found that be
cause underground petroleum contamination necessarily affects the market value 
of real property, evidence of contamination must therefore be admissible. The only 
possible basis for exclusion, in the court's opinion, was if the applicable environ
me::ital statute provided the exclusive remedy for recovery or offset of the cleanup 
costs. The court held that the environmental statute did not provide an exclusive 
remedy, because it did not address the reduction in value attributable to stigma 
and risk. 115 

The Illinois case, Department of Transportation v. Parr, and the Kansas case, 
City of Olathe, appeared to turn on the court's interpretation of the applicable 
environmental law and its determination of whether the exclusive method for re
covering the costs of cleanup is under the environmental law. However, as the 
Kansas court correctly noted, the environmental statute may allow the recovery 
only of actual costs, (just as CERCLA allows the recovery of"response costs"), which 
do not include the reduction in the property value due to the stigma attached to a 
contaminated parcel. 

The Illinois court could have considered whether the eminent domain action 
could have incorporated some of the attributes of a cost recovery action, at least to 
the ei..'tent of protecting what the court found to be the property owner's right to 
duE process under the environmental statutes. When the evidence of contamina
tion and potential costs is presented by the appraiser as an element of market 
value, the opportunity does exist for the owner's appraiser to counter with evi
dence that the cleanup costs could be lower than the government's projection, or in 
the case of the cleanup already having been performed evidence that the cleanup 
coses could have been lower. Again, this is legitimately a factor that a willing buyer 
would consider. Both the state and the property owner could rely on environmen
tal ,~xperts, whose testimony regarding actual or potential costs could serve as the 
basis for the appraiser's opinion of value.Although it is not exactly the same as the 
opportunity to challenge the government agency's compliance with environmental 
regulations that would be afforded the property owner in a cost recovery action, it 
would give the owner the ability to prei;ent contrary evidence if such evidence 
exists. If the owner could show that the agency's actual or projected costs were 
excessive, or that its choice of remedy was not cost effective, then the owner could 
likely convince a jury either to reject the agency's request to offset remediation 
costs or to reduce the amount offset. This.might be an advantage to an owner, who 
wou.ld not otherwise be entitled to try the issue of cost recovery before a jury.116 

Another way to approach this issue would be to try the issue of costs to the 
cow:t as a preliminary matter prior to the trial on just compensation. If the court 
fow1d that the agency had made a prima facie case for cost reco,•ery, then the issue 
could be submitted to the jury as a factual issue in the t'rial 

fu Redeuelopmen.t Agency of the City of Pomona v. Thrifty Oil Company, the 
trial court used a similar approach. 117 The city had acquired possession of a former 
gas station and had spent funds to clean up petroleum contamination. In the trial 
on just compensation, the city's appraiser testified that the cleanup costs had ex-



ceeded the value of the property and that the property had only minimal value. 118 

The property owner's appraiser deducted only a nominal amount for cleanup, claim
ing that the city's costs were excessive. The court-appointed appraiser deducted a 
sum less than that actually spent by the city, based on the opinions of other ex
perts who claimed that the cleanup could have been done for a lower price.119 The 
appellate court noted: 

After examining the record and digesting the expert's discussions as to the different 
methods of remediation and the respective costs of each, we cannot agree with Thrifty's 
suggestion that City engaged in "wasteful cleanup." Nor are we persuaded by the conten
tion that the remediation issue was not properly before the jury. The contamination of 
the property was used by all experts in determining the fair market value of the property. 
Extensive cross-examination was conducted as to the proper remediation procedure and 
the costs of different types of remediation. Inherent in this discussion was the reason
ableness of the procedures taken by City. As a characteristic of the property which would 
affect its value, the remediation issue was properly before the trier of fact. 120 

The District Court of Appeal of Florida followed the holding in Redevelopment 
Agency of Pomona in finding that it was error for a trial court to exclude evidence 
of the impact of contamination on value in State of Florida Department of Trans
portation v. Finkelstein. 121 In that case, the appeals court noted that "the mere cost 
of remediation is not the sole effect of contamination."122 The court further held 
that not only was the evidence of contamination and the remediation costs rel
evant to value, but "it was also relevant regarding the effect which the stigma of 
contamination would have on its market value in the mind of the buying public."123 

The fact remains that the presence of contamination on property affects the 
property's value regardless of the acquiring agency's compliance with environmen
tal laws. The argument that the agency's actual or projected cleanup costs are 
excessive should not be a sufficient basis to exclude this evidence. As with any 
factual issue affecting value, the property owner is free to present evidence that 
the contamination either does not affect fair market value or does not affect it to 
the degree asserted by the condemning agency. 

One of the problems with attempting to bring response costs into a condemna
tion action is that the response costs may exceed the fair market value of the prop
erty. Another is that all of the potentially responsible parties may not necessarily 
be parties to the condemnation action. These would include any current operators 
who have no direct ownership interest and all former owners and operators, as 
well as arrangers and transporters. Only current owners would be named as par
ties to the condemnation action. It may be possible to file a separate cost recovery 
action and stay the trial of the condemnation case until the cost recovery action is 
resolved. At that point, the grounds for objection that existed in the Parr case in 
Illinois would no longer be present-the property owners would have had their 
opportunity to raise the defenses allowed to them under the environmental stat
utes. 

Transportation agencies should realize, however, that by making the costs solely 
a cost-recovery issue, they run the risk of having the court find that recovery of 
costs from the current property owner--or the offset of these costs against the fair 
market value of the property in the condemnation action-is somehow barred, ei
ther by a failure to adequately follow applicable regulations or by a showing that 
the current property owner is an "innocent landowner." In such a case, the agency 
would be left having to pay the "clean" value of the property to the owner and 
having to incur the cost of cleanup before or during construction. If the owner is 

found to be an innocent landowner, the agency may still have the opportunity to 
pursue prior owners for the response costs, as ADOT did. On the other hand, if the 
costs can be dealt with as an appraisal problem, the owner does not have the argu
ment that it is not liable for the cleanup costs. As a practical matter, if the owner 
were to sell the property, the cost attributable to the contamination would be taken 
into account by a willing buyer. If the owner truly is not responsible for the con
tamination, then the owner's recourse is to incur the cleanup costs itself and then 
pursue the former owners and any other responsible parties for what the owner 
has lost. 124 

Another problem arises when the agency is acquiring the property from an in
nocent intervening owner--one who is the current owner, but did not own the prop
erty when the release of hazardous substances occurred. Such an owner is a poten
tially responsible party under CERCLA Section 107(a)(l). However, the owner may 
have purchased the property for its full value, with no discount for the presence of 
contamination, particularly when the property was purchased prior to CERCLA's 
enactment. In that case, subtracting the cleanup costs or potential costs from the 
fair market value penalizes the owner for the cost of cleaning up contamination 
that the owner did not create. In Murphy v. Town of Waterford, the Connecticut 
Superior Court found that this was an inequitable result and refused to allow a 
condemning agency to subtract cleanup costs from the fair market value of a former 
gas station site. 125 The site was being condemned by a town for road widening and 
commuter parking. The owners had held the property since the 1970s and had 
never used it as a gas station. The town argued that the environmental contami
nation discovered on the property after the date of taking would be considered by 
a buyer and a seller in arriving at the fair market value of the property, and that 
the award of just compensation should be reduced by the amount that the town 
had already spent in remedying the site. In rejecting this argument, the court 
noted that the town did no environmental testing of the site prior to the date of 
taking, even though it was known that the site had been used for a gas station. 
The state environmental agency had supervised the removal of some underground 
storage tanks in 1988. Thus the court found that the town had notice of the site's 
former use and should have investigated the site's condition. Under these particu
lar circumstances, the court held that deducting the cleanup costs from the award 
of fair market value was not equitable. 126 

Another question in this type of case is when the condemnation action should 
be tried-before or after cleanup. Obviously, if the case is tried after the cleanup is 
complete, then the amount ofresponse costs is known. If it is tried prior to cleanup, 
then the agency must rely on the accuracy and thoroughness ofits investigation to 
estimate the extent of contamination and the likely cost of cleanup. Unless the 
contamination is readily quantifiable, then it is difficult to estimate what the ulti
mate costs will be. Several agencies have reported experiences with attempts to 
estimate costs that were ultimately considerably lower than the final costs. 

With most projects, the transportation agency will need to take possession of 
the property before the issues ofliability for response costs and just compensation 
can be resolved. States generally have a process for either a negotiated possession 
and use of the property or a "quick take" process. In both situations, the agency 
must pay into the registry of the court the amount that it has in good faith deter
mined to be just compensation for the property rights being taken, or that a court 
has preliminarily determined to be just compensation. In a situation where the 
property may be worth less than the cost of cleaning it up, then the problem of 
what to offer the owner for possession and use of the property, or to present as .... 
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evidence of value, becomes signifkant. In one case in which WSDOT was acquiring 
a gas station for an interchange i:mprovement, the property was found to be con
taminated with petroleum from leaking underground tanks. 127 WSDOT's appraiser 
had valued the property at nearly one-half million dollars. Cleanup of major petro
leum contamination can cost in the hundreds of thousands of dollars. In this case, 
it was unlikely that the cleanup was going to cost more than the value of the prop
erty, but it was still likely to be ~ubstantial. The property owner, an oil company, 
agreed to accept an amount considerably less than the fair market value of the 
property as payment for possession and use of the property, leaving a difference 
that was likely to cover the cost of cleanup.128 Because under Washington law the 
order granting possession and use mu~t be stipulated to by the parties, it is essen
tially a contract between the state and the owner, similar to a rental agreement. 
The owner and the state could therefo~e agree to payment of the smaller amount, 
taking the potential cleanup cost:, into account. 

b. Use of Contaminated Comparable Sales 
The use of actual or estimated cleanup costs may cover the diminution in value 

of the property caused by the cleanup work needed to be done to make the property 
developable. However, this does not account for the reduction in value due to the 
stigma that is usually associated with contaminated sites. "Stigma" may result 
from the effect of residual contamination that is below regulatory cleanup levels or 
from the uncertainty that cleanup standards may become more strict in the future 
or that more contamination may be discovered . Both real and potential cleanup 
costs and the effect of stigma may be taken into account if evidence of comparable 
contaminated properties is used to establish the fair market value of the property. 

Finding contaminated comparable sales may be easier in some areas than in 
others. In some cases, it may be necessary to look at sales over a wider geographic 
area. Sales of property in large industrial areas are likely to take contamination 
problems into account in arriving at a sale price. The agency's appraiser may in
quire into the presence or significance of any contamination when confirming the 
sale price. Environmental agencies' lists of potentially contaminated sites may be 
checked to see whether the sale property is listed. 

Contaminated comparable sales may be used in two ways. First, they may be 
used just as comparable sales would be, used as evidence of the value of clean prop
erty, with adjustments being made for differences between the comparable prop
erty and the subject property. This approach may be used where there are sales of 
property that are similar to the subject in size, location, and highest and best use. 
Second, the contaminated comparable properties may be used to establish a dis
count factor to be applied to the value of the property ifit were clean. This may be 
appropriate where there are sales of contaminated property available, but none 
are sufficiently comparable to the subject in size, location, highest and best use, or 
other comparability factors. However, a "discount factor" is likely to be a range of 
percentages, and the range will likely be narrower-and more reliable-if the prop
erties used are more comparable to the subject. 

c. Income Approach with Amortization of Costs 
No transportation agencies surveyed reported use of this method, which is only 

workable for sites that have an income stream. The cases discussing the use of this 
approach are tax assessment cases, which may not always be useful as guidance in 
valuation problems in eminent domain. While it may seem that the goal of both 

proceedings should be to value -property) fairly, and to search for the best estimate 
of fair market value, tax appeals cases 'that deal with valuation of contaminated 
property sometimes take a different view. Some boards of tax appeals and review
ing courts have hesitated to discount the value of contaminated property in tax 
cases, considering the resulting reduction in property taxes that the owner will 
realize to be unfair. The New Jersey sJpreme Court held in one tax case, lnmar 
Associates Inc. v. Borough of Carlstadt, that the cost of remediation did not affect 
value, but rather was to be considered a I ost of doing business. 129 The fact that this 
approach has been rejected in some tax1cases should not be taken as a sign of its 
invalidity in eminent domain cases. Rat er, the tendency of tax boards and courts 
to refuse what is in effect a tax benefit tt> owners of contaminated property should 
be taken into account here. Even the 11mar court acknowledged that the myriad 
federal and state environmental prograzys that impose cleanup obligations on land
owners "will undoubtedly affect the true value of real property."130 

One of the court's problems in Inm.ar was its dissatisfaction with the appraisal 
evidence produced. The court noted that an amortization of cleanup costs over a 
number of years might have been appropriate in that case: 

Those annual expenditures that reflect a reduced new operating income should have 
correspondingly reduced the appraised value of the property as an income-producer. Today's 
investment :in the cost of neglected cure might prudently be spread out by "competent 
management" over a number ofyears.131 

The court also cited an article on valuation of contaminated properties, in which 
the author suggested that the capitalization rate may have to be altered to reflect 
stigma and other factors resulting from1 contamination.132 This was the approach 
used by the Washington Board of Tax Appeals when it found that the cost of 
remediation was not an "ordinary business expense," but was rather a detriment 
running with the land that affected valu~.133 The board applied an income approach 
to determine value and then modified tpe capitalization rate to take the costs of 
contamination into account. 134 

d. Value as "Clean" in Exchange for Owner Cleanup and I or 
Indemnification 

Several agencies reported success at•getting owners to agree to clean up their 
property in exchange for tlie agency's valuing the property as if clean. Depending 
upon the extent of the indemnification granted, this method can have the effect of 
taking both the present cleanup costs and the "stigma" associated with the prop
erty into account. Effectively, if the owner agrees to accept responsibility for both 
the current cost of cleanup as well as &n:Y response action that might be necessary 
in the future as a result of the co.ntamination left by the owner, then the owner is 
paying for both the cost of cleanup and the stigma resulting from the contamina
tion, since stigma is largely the result of the uncertainty offurther cleanup being 
necessary in the future. A sample indemnification agreement is included as Ap
pendix B. 

Indemnification is not a defense to liability under CERCLA.135 If the transpor
tation agency obtains an indemnification agreement from a property owner, the 
agency, as the current operator of the site, may still be named as a PRP. 136 None
theless, the indemnification agreement is still enforceable between the parties. 137 

An agreement may also be reached with a property owner for the owner to clean 
up the property without necessarily entering into a formal indemnification agree
ment. The Nevada Department ofTransportation reported success in reaching an 
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agreement with an oil company whereby the oil company agreed to clean up the 
property, in exchange for which the property was valued as if clean. 138 The Ne
braska Department ofTransportation reported similar experience with oil compa
nies that ag?"eed to clean up property being acquired rather than have the cleanup 
costs set off against the property value. 139 

e. Prospective Purchaser Agreements 
Some state environmental agencies may have procedures for resolving the li

ability for a particular site prior to the purchase of the site. In these agreements, 
known as prospective purchaser agreements, the transportation agency may nego
tiate with the environmental agency prior to purchase to limit the extent of the 
transportation agency' responsibility. The Washington State Department of Ecol
ogy has recently developed a policy on prospective purchaser agreements and has 
entered into those agreements with both private and public developers, including 
a transportation agency. Pierce Transit, which operates the bus service in Tacoma 
and Pierce County, Washington, was attempting to acquire several contaminated 
parcels in Tacoma to build a park-and-ride lot. The parcels were located in an 
industrial area and had both soil and groundwater contamination. Pierce Transit 
was willif1g to undertake cleanup as part of its construction project, but was un
willing to take on the uncertainty of future liability. The agency was able to agree 
with the Department of Ecology to undertake a defined cleanup project, which 
included removal of contaminated soil and groundwater monitoring. In return, the 
Department of Ecology agreed to grant Pierce Transit a release from future liabil
ity. 140 

In addition, EPA has issued guidance on prospective purchaser agreements, 
which has recently been revised to be more broadly applied. 141 The former guid
ance required a substantial benefit to EPA in order for EPA to enter into a prospec
tive purchaser agreement, generally in the form of performance of cleanup work 
and sometimes payment of EPA costs. The new guidance also allows prospective 
purchaser agreements in situations where there will be less significant benefit to 
EPA but where there will be a substantial benefit to the community. 142 The pri
ma; benefits to the community that are contemplated by EPA include job creation 
or productive use of abandoned property, but may also include "provision of com
munity services (such as improved public transportation and infrastructure)."143 

EPA still expects that some benefits will be provided to EPA in these circumstances, 
such as partial cleanup. In exchange for consideration such as payment of cleanup 
costs, EPA will covenant not to sue the purchaser for future costs. The new pub
lished guidance includes a model agreement and a covenant not to sue. 144 

A related option from EPA is the de minimus settlement agreement. The guid
ance for these settlements is available from EPA and is published in the Federal 
Register.145 De minimus settlements may be considered by EPA when the owner's 
liability is minimal and may have value to the transportation agency because of 
the covenant not to sue that is included in the agreement. 

f Value Property as "Clean" and Place Funds in Escrow until Cleanup Is 
Completed by Owner 

Several agencies reported that they have had success in getting owners to clean 
up property prior to its transfer to the agency by agreeing to pay the "clean" value 
of the property and placing the funds to be paid for the property in escrow until the 
cleanup is complete. WSDOT used this method in the case of a former gas station 

site that was purchased from an intervening land owner. Although the owners 
were not the owners or operators of the site when the release of hazardous sub
stances occurred, they recognized that they were liable as current owners and that 
they would have to either clean up the property in order to sell it or sell it at a 
greatly reduced value. Originally, WSDOT was going to acquire only the access 
rights to the property for an Interstate 5 interchange improvement. When the prop
erty owners agreed to take responsibility for the cleanup, WSDOT decided to ac
quire the site for a park-and-ride lot. Because it was a commercially zoned site, the 
value of the access was a significant portion of the total property value. The own
ers, however, were unable to totally fund the cleanup themselves prior to the sale 
to WSDOT. In exchange for an indemnification by the owners, WSDOT agreed to 
place the amount of the "clean" value of the site in escrow and to make the funds 
available to the property owners for cleanup costs. As costs were incurred and 
invoices received by the owners' contractor, the escrowed funds would be released 
to pay these bills. 

The South Carolina Department of Transportation (SCDOT) also reported a 
positive experience with putting a portion of the funds in escrow in an amount 
that represented the projected cleanup costs. The owner agreed with SCOOT that 
it would clean up the site within 36 months. If the site was cleaned up within that 
period, the owner would receive the escrowed funds with interest. If the site was 
not cleaned up at the end of that time period, the escrowed funds would go to the 
agency. 146 Either way, the agency did not have to pay the "clean" value of the site 
unless it had been cleaned up. 

The State of Vermont also reported a successful agreement with a property 
owner in which the amount estimated for cleanup plus a contingency amount were 
escrowed to be used for cleanup. 147 

The State of Michigan has recently enacted an amendment to its Uniform Con
demnation Procedures Act to address the acquisition of contaminated property by 
condemning agencies. 148 This new law requires that the condemning agency indi
cate in its good faith offer whether (1) it reserves the right to recover any costs of 
remediation in a separate lawsuit or (2) it waives the right to bring a separate cost 
recovery action. The Declaration of Taking must also state whether the agency 
reserves or waives its rights. If rights are reserved, the agency may then request 
that the court set aside an escrow as security for the costs of remediation. The 
agency must establish by affidavit and an environmental report that the funds are 
likely to be required to remediate the property. Once an escrow has been estab
lished, the property owners may ask the court to release the "funds in escrow, plus 
interest, under circumstances that the court considers just," which is generally 
where the full amount will not be needed for cleanup. The amendment does not 
preclude the condemning agency from also filing a cost recovery action separate 
from the condemnation case where the agency has obtained an escrow account as 
security for its remediation costs. The amendment a.l!lo preserves the opportunity 
for the agency to present evidence of the impact of value on contaniination as an 
issue for the jury in the trial on just compensation. 

g. Value as "Clean" and Pay Funds into Court Pending Cleanup and/or 
Indemnification 

A variation of the payment of the just compensation funds into escrow involves 
the payment of these funds into the registry of the court as a condition of a stipu
lation for immediate possession and use. Since a stipulation for possession and use 



is, in effect, a contract entered into freely by the parties, there is no reason why a 
condition such as cleanup of the property could not be placed upon withdrawal of 
the funds, so long as it is agreed to by the property owners. One of the difficulties 
with contaminated property is that the agency often needs to take possession of 
the property before the trial on just compensation can be held. Where the property 
is contaminated, the agency usually does not want to pay the owner the full value 
of the property prior to the property being cleaned up or prior to the owner's agree
ing to take responsibility for the cleanup. At the same time, in order to obtain 
possession and use, the agency has a duty to make a good faith determination of 
the fair market value of the property and pay that amount either directly to the 
property owner or into the registry of the court. When confronted with the need to 
acquire a contaminated parcel before the issue of just compensation could be tried, 
WSDOT was able to agree with a property owner to pay a nominal amount for 
possession and use while the agency and the owner negotiated an agreement un
der which the owner assumed responsibility for the cleanup of petroleum contami
nation. The agreement required that the owner would be responsible for cleanup 
and that, in return, WSDOT would not discount the value of the property because 
of the contamination. After the agreement was finalized, WSDOT paid into the 
registry of the court the remainder of the amount determined to be the "clean" 
value of the property. 149 

h. Valuation of Access Rights 

Occasionally, a transportation agency may need to acquire access rights on a 
parcel, without the need to acquire the entire parcel. This may be the case on a 
limited access facility or in an area near an interchange. If a parcel is contami
nated but the agency is acquiring only access rights, then the question arises as to 
whether the contamination affects the value of the access. If a parcel is so severely 
contaminated that its value is zero or even a negative value, then there is a ques
tion as to the value of its access to the highway. However, if access is treated as one 
of the factors that gives the property value and the contamination is treated as 
another factor affecting value, the problem is easier to resolve. The property's ac
cess to the highway or road gives it the same additional value regardless of the 
presence of contamination. As a practical matter, this may simply give some par
cels a lower negative value than they would have had if only the access rights had 
been purchased. If an agency is acquiring only the access rights to a contaminated 
parcel, no deduction should be made for the presence of contamination; the value 
of the access and the effect on value of the contamination are two completely inde
pendent factors. 

E. RECOVERY OF CLEANUP COSTS 

1. Identifying Potentially Responsible Parties 

In addition to those owners from whom a parcel was acquired, the agency should 
investigate the prior ownership and use of the property to determine if other prior 
owners are responsible for the presence of contamination. A chain of title report 
might indicate prior uses, as well as prior owners. If the report identifies corpora
tions as prior owners, the corporations' records filed with the state, such as ar-

ticles of incorporation, might indicate whether a corporate owner was engaged in 
activities on the site that might have left contamination behind. The individual 
deeds cited in the chain of title report might also describe the uses to which the 
property was put by a particular former owner. If a particular corporate owner is 
no longer in existence, it may have merged with or been acquired by an existing 
corporation. The state agency responsible for regulating corporations, usually the 
Secretary of State's office, can provide this information. 

Other potentially responsible parties might include a parent corporation that 
participated in the operation of a site, other government agencies, and owners of 
abutting properties whose wastes may have migrated onto the agency's property. 

2. Negotiating with Responsible Parties 

Prior to construction or any other work on the site, an agency should attempt to 
negotiate with known PRPs regarding the possibility of the PRPs assuming re
sponsibility for the cleanup and/or costs. Because negotiations may take some time, 
and could result in delay to a project, this underscores the importance of a thor
ough environmental review of the site as early as possible. 

There are two reasons why an effort to negotiate with PRPs is important. First, 
agencies have been successful in getting PRPs to assist with cleanup, indemnify 
the agency for costs, or take over responsibility for the cleanup. Second, the NCP 
requires that a party undertaking a removal action have notified the responsible 
parties and given them an opportunity to perform the cleanup themselves, "to the 
extent practicable" and if they will perform the cleanup "promptly and properly."150 

An agency that fails to do so may be unable to recover its costs under CERCLA. In 
addition, state cleanup statutes and regulations may have a similar requirement 
that is also a precondition to cost recovery. 

Several agencies have had success in negotiating with PRPs to take responsi
bility for cleanup. These include several cases in which oil companies that were 
former owners of gas stations assumed responsibility for removal of underground 
tanks. These companies apparently recognize that they are legally responsible for 
the removal of leaking underground tanks and remediation of any contamination, 
and also that it is cheaper in the end if the company accepts that responsibility up 
front rather than litigating with the agency after the cleanup is done. The com
pany also has control over the costs if it conducts the cleanup itself. In another 
case, the Iowa Department of Transportation (DOT) negotiated a settlement with 
a utility company that was the responsible party for an abandoned coal gasifica
tion site. Under the settlement, the company agreed to clean up the site at its own 
expense, up to a total of$15 million, which at the time of the settlement agreement 
was approximately the amount that the environmental agency expected the cleanup 
would cost. Also under the settlement, the parties would share costs that exceeded 
$15 million, with Iowa DOT paying 25 percent and the utility paying 75 percent. 
The utility also took responsibility for much of the hazardous waste disposal that 
was required by a new bridge construction project. 151 This is in sharp contrast to 
the case in which WSDOT incurred millions in cleanup costs at a similar site and 
attempted to recover those costs in litigation, and was a far preferable result. 

The NCP requires that a party seeking to recover its costs for a removal action 
under CERCLA have given the responsible parties notice regarding the contami
nation and an opportunity to perform the cleanup themselves. 152 This requirement 
serves a number of purposes. First, it gives the responsible party an opportunity to 
accept responsibility and avoid litigation. Second, it also gives the responsible party 
control over the remedy selected and the costs incurred. Third, it serves CERCLNs 
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policy that those responsible for contamination pay for its cleanup, and it does so 
while avoiding the costs oflitigation. In a case in which the party seeking its costs 
notified the responsible parties before it commenced its removal action, and gave 
the responsible parties an opportunity to perform the removal themselves, it was 
held to have substantially complied with the NCP. 153 

In one of the more extreme cases, a town that attempted to recover its costs 
from the former owner of some leaking paint drums was denied its costs because it 
had failed to notify the responsible party prior to undertaking the cleanup ac
tion. 154 The court applied the doctrine oflaches, despite the general rule that laches 
does not run against a government agency, and held that the town had waited too 
long to sue for its costs. The court did not consider, however, that the action was 
brought well within the statute of limitations period set out in CERCLA. 155 The 
court appeared to be more concerned with the ability of the responsible party to 
defend itself against the town's claim, which the court found to be impaired due to 
the town's failure to give the defendant notice of the intended cleanup. 156 

3. Cost Recovery Under CERCLA 

In order to recover its costs under CERCLA, a state or federal transportation 
agency must prove that (a) the contaminated site is a "facility" (b) at which a re
lease of a hazardous substance occurred, (c) which caused the incurrence of re
sponse costs, and (d) that the defendant is a responsible party. In addition, a city, 
county, or regional agency must prove that its costs were consistent with the NCP.157 

The federal district courts have exclusive original jurisdiction over all CERCLA 
actions. Venue will lie either in the district in which the release occurred or in 
which the defendant resides, has its principal place or business, or may be found. 158 

Where a state agency is a defendant in a cost recovery action, the United States 
Supreme Court has held that the states' Eleventh Amendment immunity does not 
preclude such an action being brought against a state agency in federal court. 159 

Actions for recovery of response costs must be brought within 3 years of comple
tion of a removal action or within 6 years of initiation of on-site construction for a 
remedial action. 160 

Section 107 of CERCLA allows "the United States or a State" to recover those 
response costs that are "not inconsistent with the national contingency plan."161 

The same section allows "any other person" to recover those costs that are "consis
tent with the national contingency plan."162 Courts have interpreted this differ
ence in language as creating a different burden of proof for parties other than the 
federal or state governments. 163 Federal and state agencies are entitled to the pre
sumption that the costs they have incurred were consistent with the NCP; the 
defendants must prove that the costs were not consistent. This standard has con
sistently been applied when federal agencies sue to recover response costs. 164 Simi
larly, when a state government is pursuing response costs under CERCLA, the 
burden of proving that the costs were inconsistent with the NCP rests with the 
defendant. 165 However, municipal agencies have the burden of proving consistency 
with the NCP as part of their prima facie case. 166 Courts have held that, because 
the term "person" includes "political subdivision of a state" and the definition of 
"state" does not, a political subdivision of a state such as a city or county is not 
included within the definition of "state" and must therefore be considered to be 
"any other person" in Section 107(a)(4)(B). 167 

Defendants might argue that a state transportation agency is not a "state" un
der Section 107, and that that section refers only to the state's environmental regu-

latory agency. However, an analysis of Section 107 supports the argument that the 
presumption of consistency with the NCP applies to a state transportation agency, 
as well as the state environmental agency. This is the conclusion that the Ninth 
Circuit reached in WSDOT v. Washington Natural Gas Co. 168 

First, when a statute is unambiguous, courts must rely on its plain meaning. 
The plain meaning of"state" must include a state agency, since states act through 
their agencies. In Stilloe v. Almy Brothers, Inc., the court found that the New York 
Department of Environmental Conservation was a "person" under CERCLA, be
cause a "state" is included in the definition of"person."169 

CERCLA defines "state," but does not separately define "state agency." In other 
contexts, the term "state" includes state agencies, such as for the purpose of invok
ing Eleventh Amendment immunity from suit in federal court, 170 determining 
whether there has been "state action" under the Fourteenth Amendment, 171 and 
determining whether there is sovereign immunity. 172 When a term has a settled 
meaning, the court must infer that Congress meant to incorporate that established 
meaning unless the statute dictates otherwise.173 CERCLA does not set out a dif
ferent definition of state, so it must be interpreted as including state agencies. 174 

Another basis for arguing that the word "state" in Section 107 is not limited to 
the state's environmental regulatory agency is that there is no such qualifying 
language in Section 107. In other sections ofCERCLA, Congress did require that a 
state have environmental enforcement capability. In Section 104, CERCLA allows 
states to enter into cooperative agreements with EPA provided that they have statu
tory enforcement capability. 175 Since states act through their agencies, it makes 
sense that this section is limited to state environmental agencies. Likewise, Sec
tion 111 has similar limitations regarding use of the federal Superfund for funding 
work done under cooperative agreements. 176 

Courts have consistently rejected the arguments that Section 107 should be 
construed in light of the restrictions set out in Sections 104 and 111. 177 These argu
ments have most often been made to suggest that liability under Section 107 is 
somehow limited by the language of Sections 104 and 111. However, courts have 
pointed out the different purposes served by these sections: Section 107 is intended 
to impose liability on the parties responsible for dumping hazardous substances, 
while Sections 104 and 111 are intended to conserve the Superfund by limiting the 
situations in which it may be used. 178 

Where Congress has included particular language in one section of a statute 
and omitted it in another, it is presumed to have done so intentionally, and a court 
should not imply the term where it has been excluded. 179 If Congress had intended 
that only a state environmental agency would be entitled to a presumption of con
sistency with the NCP, it could have included such a limitation. Since no such 
limitation is included in Section 107, a state transportation agency should be en
titled to the presumption that its costs were consistent with the NCP. The Ninth 
Circuit noted in WSDOT v. Washington Natural Gas that the defendants' argu
ment that "state" in Section 107 be interpreted with regard to Section 104 was 
tantamount to arguing that WSDOT should not be considered a "state" because it 
did not act pursuant to federal government authorization. The court rejected this 
argument, pointing out that Section 107-imposes liability "notwithstanding any 
other provision or rule oflaw, and subject only the defenses set forth in subsection 
(b)." The court concluded, "The defendants' position, if adopted, would require that 
we read the 'notwithstanding' clause out of the statute."180 

The application of "state" in Section 107 to all state agencies is consistent with 
the common law rule that a government agency is entitled to the presumption that ...... 
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it acted properly and according to law. This includes both the presumption that the 
administrative action taken was valid and the presumption that government offi
cials performed their duties in a proper manner. 181 The Ninth Circuit has also 
applied this rule to a state transportation agency's actions in a case brought under 
the ational Environmental Policy Act.1.62 If a common law principle is well estab
lished then it must be assumed that Congress intended that principle to applY, 
even if Congress has not stated s,> expressly.183 When Congress codifies a judicially 
defined concept, it is presumed absent an express statement to the contrary, that 
Congress intended to adopt the? interpretation placed on that concept by the 
courts. 1-84 The presumption of consistency with the NOP that is accorded the United 
States and states is a codification of a "judicially-defined concept" - the concept 
that a government agency is entitled to the presumption that it followed the law. 
Since Section 107 contains nothing to the contrary, Congress must have intended 
that the courts' interpretation of this concept be part o:: Section 107 .185 

Interpreting "state" in Section 107 in this manner is also consistent with the 
interpretation given to the term "United States" in the same paragraph_ Courts 
have applied the standard set out in Section 107 (a)(4)(A) to federal agencies other 
than EPA although none have included any analysis. 186 One court has noted that 
CERCLA grants broad authority ato the executive branch of the federal govern
ment" to provide for cleanup. 11; EPA also considers this standard to apply t.o all 
federal agencies. In a proposed .rule regarding recovery of its own costs, EPA noted 
that "CERCLA Section 107(a) provides authority to federa,l czcencies to bring an 
action against responsible parties fo.r recovery of ail costs incurred for removal or 
remedial action not inconsistent with the National Contingency Plan."188 EPA does 
not consider the presumption of cons~stency with the NCP contained in Section 
107 to apply only to itself, but rather considers it to apply to all agencies of the 
United States. By analogy, the presumption must apply to all agencies of a "state." 

The importance of the definition of a state transportation agency as a "state" 
that is entitled to the presumption of consistency with the NCP cannot be overem
phasized. As a "statet the agency wi[ have a much easier time proving its case 
than if it were required to affirmatively prove consistency with the NCP. In addi
tion, the state is not required to prove that its costs were "necessary," which is 
required of"any other person" under Section 107(a)(4)(B). Rather, the state's costs 
are presumed to be necessary if they are not inconsistent with the NCP. 

Whether the transportation agency is state or local, and regardless of the stan
dard in Section 107 that will apply, the agency needs guidance from both qualified 
environmental professionals and from the state environmental agency regarding 
what steps are required when cost recovery is contemplated. The earlier these 
individuals become involved in the cleanup process, the better for the transporta
tion agency's eventual cost recovery p!'ospects. It is unlikely that the transporta
tion agency employees responsible for a particular construction project will be fa
miliar with CERCLA, its companion state statutes, or other environmental statutes. 
Experts in the field of hazardous substance investigation and remediation are es
sential. to the transportation agency's efforts. These individuals are familiar with 
the most current federal and state regulations governing investigation and cleanup, 
as well as with the procedures employed by EPA and the state environmental agency. 

Response costs recoverable by an agency would include any costs incurred to 
investigate the site, study cleanup alternatives, implement the cleanup, and do 
any monitoring. Whether litigation costs would be included is still an open ques
tion. CERCLA expressly authorizes tl:e federal governn1ent to recover its litiga
tion costs in cost recovery actions. 189 However, the United States Supreme Court 

has ruled that a private party may not recover attorney fees as part of its response 
costs under Section 107(a )( 4)(B). 1..o0 The district court had held that a private cost 
recovery action is essentially a private enforcement action and held that a private 
party was entitled to recover all of the costs of enforcement, including attorney 
fees. •9 1. 

The Supreme Court, in affirming the Ninth Circuit, held that attorney fees are 
not "necessary costs of response" and are therefore not recoverable by a private 
party as response costs. The requirement that costs be "necessary" is included in 
Section 107(a)(4)(B), which is applicable to private parties, but is not included in 
Section 107(a)(4)(A), which is applicable to the United States or a state. The ques
tion of whether a state agency could recover attorney fees in a cost recovery action 
is still open. The Court specifically declined to comment on whether Section 107 
allows recovery of attorney fees by "the Government, D presumably referring to the 
federal government. Particularly in light of Justice Scalia's dissent, in which he 
and two other justices advocated the treatment of attorney fees as costs of a "pri
vate enforcement action," a state agency would be well advised to pursue attorney 
fees. 

'rhe Supreme Court did allow that costs of identifying potentially responsible 
parties, even if they are costs incurred as attorney fees, are properly awarded as 
response costs. The Court distinguished attorney fees incurred for the purposes of 
litigation from fees incurred in identifying responsible parties; tracking down fi
nancially solvent polluters increases the chance that cleanup will be undertaken, 
which the Court considered to be a higher goal than allocating costs. 

It is important for transportation agencies to be aware that response costs do 
not include the consequential economic impacts that remediation may entail , such 
as delay costs, inflation costs, or costs to the traveling public. When contamination 
is discovered unexpectedly during construction, an agency may have to weigh the 
cost of cleanup against the cost of delay that might be incurred if the agency takes 
the time to take all of the steps necessary to preserve its right to cost recovery. 

An agency is entitled to a declaratory judgment on liability for future costs upon 
a finding of the defendant's liability.192 However future cost recovery would still be 
subject to a court's finding that the cost;; were not inconsistent with the NCP 

4. Defenses to a Transportation Agency Cost Recovery Action 

a. Not Consistent with National Contingency Plan 
In order for its costs to be not inconsistent with the NCP, an agency must "sub

stantially comply" with the NCP. 193 For several years, courts differed on whether 
substantial compliance or strict compliance was required. EPA settled the issue in 
its 1990 revision of the NCP, in which it stated that substantial compliance would 
be expected. 194 

Courts have held that regardless of when a cost recovery action is initiated, the 
applicable version of the NCP is the one that was in effect when response costs 
were incurred. This is an easy concept if the same NCP is in effect throughout the 
entire investigation and cleanup. However, if the regulation changes during the 
process, the agency needs to look at the new regulation and determine if some of 
the new requirements might be applicable to its cleanup. 

When WSDOT sued to recover its cleanup costs for the coal gasification plant 
found during construction oflnterstate 705, it was confronted with the question of 
under which version of the NCP would its actions be evaluated. When WSDOT 
began its investigation of the site in 1984, the 1982 NCP was in effect. A proposed 
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revision was published in February 1985. 195 The Washington State Department of 
Ecology issued its decision on what reme<lial action would be taken in April 1985. 
WSDOT began its construction project including the remedial action, in Septem
ber 1985. EPA published th.e final revision of the NCP in November 1985, includ
ing a significant change from the proposed rule. 196 The proposed rule had expressly 
stated that non-EPA cleanups that did not involve NPL sites were not required to 
have a public comment period. It also set out the minimal requirements for a cleanup 
to be considered consistent with the NCP, which did not include a public comment 
period requirement. The fmal rule, however, added a requirement of a public com
ment period. By the time this requirement was published, WSDOT had selected a 
remedy, designed a cleanup, and was two months into implementation of the 
cleanup. Despite this, the district court for the Western District of Washington 
held that WSDOT had not complied with the requirements of the NCP because it 
had not held a public comment period after selecting a remedy. 197 The Ninth Cir
cuit affirmed, holding that the NCP that was in effect when the actual remediation 
and disposal costs were incurred would be applicable, despite the fact that all of 
the investigation was undertaken and decisions were made when the earlier regu
lation was in effect.198 

The only reported case that analyzes the situation when the regulation changed 
during the course of the cleanup is City of Philadelphia v. Stepan Cliemical. 199 In 
that case, the investigation had been completed and cleanup was underway when 
the final revision was published. The court held that those response activities that 
had taken place prior to the publication of the final rule would be evaluated under 
the prior rule, and those that occurred subsequent to publication would be evalu
ated under the new rule. In explaining its decision, the court stated: 

Any activities which the city arguably should have implemented or considered before 
excavation pursuant to the requirements of the 1982 NCP, but did not, will not constitute 
inconsistencies with the plan unless such activities were mandated by the 1973 NCP as 
well. There is nothing in either the language of CERCLA or the 1982 NCP which requires 
a responsible party to cease response activities upon publication of a revised NCP and 
then backtrack to the first step of its remediation efforts to ensure that activities com
pleted before publication comply with the new plan. Such a requirement would extend 
backwards tbe effective date of the 1982 NCP, a result I previously concluded Congress 
did noi intend.200 

This point is especially important for agencies that may be incorporating a 
cleanup into a construction project. If the NCP changes during the implementa
tion of the cleanup, it would be costly to the agency to have to stop the cleanup, and 
possibly stop construction, and go back to carry out additional requirements that a 
new regulation might impose. 

The language in the decisions regarding which NCP applies has caused some 
confusion and considerable opportunity for obfuscation by defendants. The Ninth 
Circuit decisions, which have been followed by most other courts around the coun
try, have stated that the applicable NCP is the one that is in effect "when response 
costs were incurred."201 However, recoverable response costs include the costs of 
site investigation, identification of responsible parties, monitoring, planni.Dg, and 
removal or remediation of hazardous substances. These costs are incurred practi
cally from the time that contamination is discovered until cleanup is complete. So 
the general rule does not address the issue of which NCP applies when the rule 
changes. 

However, in the WSDOT case, the Ninth Circuit rejected this argument. In 
WSDOT v. Washington Natural Gas Co., the defendants argue<l that s.ince most of 

the "response costs" were spent on the actual cleanup rather than on investigation 
and planning, the version of the NCP applicable to the entire project should be the 
one that was in effect when most of the costs were incurred. In that case, WSDOT's 
investigation and planning of its remediation efforts were done while the 1982 
NCP was in effect. After the cleanup had been underway for two months, EPA 
published the revised NCP. Most of the cleanup costs were incurred several months 
later, when the bulk of the contamination was dealt with. The court agreed with 
the defendants that all of WSDOT's efforts should be judged for compliance with 
the new plan, despite the fact that most of the NCP governs initial site investiga
tion and decision making, not the actual implementation of the cleanup, and all of 
WSDOT's decisions had been fmalized prior to the publication of the new plan. 

Despite WSDOT's experience, the result set out in City of Philadelphia v. Stepan 
Chemical still provides the more rational rule for when an agency should consider 
a new revision of the NCP to apply to its cleanup activities. It is impossible for a 
transportation agency, or for a state environmental agency for that matter, to know 
for certain what changes in the NCP will be implemented by EPA until a rule is 
published. Expecting compliance with an unknown regulation defies logic and has 
the effect of making the new rule retroactive, as the Stepan Chemical court noted, 
which is contrary to the federal Administrative Procedure Act.202 

What is the effect of some failure by the transportation agency to follow some 
portion of the NCP? Here is where the presumption of consistency with the NCP in 
Section 107(a)(4)(A) is important. Under the standard set out for a state by one 
court, it is insufficient for defendants to merely point out some inconsistency with 
the NCP in order to defeat a cost recovery action. In O'Neil v. Picillo, the trial court 
held that once a state had proved its prima facie case-that it incurred costs re
sponding to a release of hazardous substances at a facility, and that the defendant 
was a responsible party-the burden then shifted to the defendants to show (a) 
that there was some deviation from the NCP, and (b) that quantifiably greater 
costs were incurred as a resuJt. 203 EPA has proposed adopting this as a standard to 
be applied in its own cost recovery actions. 

EPA is considering adopting the standard developed by the court in O'Neil v. Picillo. The 
clarification would state that where the Agency [EPA) does not materially comply with 
the applicable requirements of the national contingency plan, and as a result, incurs 
costs demonstrably in excess of those costs that would have been incurred in the absence 
of such material noncompliance with the national contingency plan, recoverable costs ... 
would not include the demonstrably excess costs incurred as a direct result of the non
compliance with the national contingency plan. The clarification would further state that 
where material noncompliance with the national contingency plan does not result in 
demonstrably excess costs, all costs of response action are recoverable costs.204 

EPA clearly intends that in order for some deviation from the NCP to be used to 
defeat or limit cost recovery, that deviation must be material, that is must result in 
excess costs. Further, such a material noncompliance should only limit the recov
ery of costs to what would have bee11 incurred had the NCP been fully complied 
with and should not defeat cost recovery entirely. EPA also referred in the 1990 
revision to the NCP to the need for any deviation from the NCP to be material in 
order to affect cost recovery, whether by the government or by a private party, 
stating, "The concept that deminimus and harmless deviations from specific NCP 
provisions should not defeat a cost recovery action is consist~nt with long-stand
ing judicial principles of harmless error and materiality."~06 

The concept of whether a deviation from the NCP is material is important for a 
transportation agency in two respects. First, since it is not an environmental regu- I\J ...... 



latory agency, the transportation agency is less likely to be familiar with the spe
cific regulations or the actual practices of EPA at contaminated sites. The 1990 
NCP is a complicated list of technical requirements that may or may not apply at a 
given site. EPA recognized that private parties may not have expertise with 
Superfund sites and stated in the 1990 NCP that "an omission based on lack of 
experience with the Superfund program should not be grounds for defeating an 
otherwise valid cost recovery action, assuming the omission does not affect the 
quality of the cleanup."206 To the eA1;ent that transportation agencies also may lack 
experience with the Superfund program, their decisions should not be second
guessed for not being exactly what an Environmental ag,mcy might have done. 

Second, the transportation agency should consider whether this issue might be 
negated ifit enters into an agreed order with either EPA or the state environmen
tal agency. Having fulfilled the requirements of an EPA order creates a presump
tion of consistency with the NCP.207 However, the time ne,cessary to negotiate such 
an order, carry out its requirements, and obtain EPA approval may not be avail
able to the transportation agency that is planning a construction project. The trans
portation agency may also have the option of entering into an agreed order with 
the state environmental regulatory agency, which might be done more quickly than 
with EPA.208 In the 1990 NCP, EPA recognized that state programs, while not iden
tical to the NCP, will achieve the same result: 

Governmental bodies, particularly states, may have programs similar to the NCP, that 
achieve the same objectives, but are not congruent with the KCP in every respect. EPA 
believes that these governmental bodies, .:onsistent with the statute, should have flex
ibility to implement response actions and bring cost recovery actions for those response 
actions as long as the response actions are not inconsistent with the NCP, even if achieved 
by different methods. 209 

Most states have environmental clear:up statutes patterned after CERCLA. Com
pliance with a state agreed order, while not conclusive, should be strong evidence 
of consistency with the NCP, which should be difficult for defendants to overcome. 

Transportation agencies need to balance their own time constraints with re
gard to construction schedules and funding against the evidentiary value of hav
ing an agreed order with one of the environmental agencies. They should also look 
into whether the state environmental a5ency might provide informal advice to the 
transportation agency without requiring the transportation agency to enter into 
an agreed order or consent decree. Although informal involvement by the environ
mental agency would not have the same evidentiary va:ue as an agreed order or 
consent decree, it would increase the likelihood that the transportation agency has 
considered all of the necessary requirements of the NCP in its site investigation 
and consideration of remedial alternatives. The environmental agency could also 
provide advice on the public comment requirement; if the transportation agency 
follows the same procedures that the environmental agency does in providing a 
public comment period on its remedy selection, it is le3s likely that it could be 
challenged as being inconsistent with the NCP. 

Despite having consulted with both an experienced Environmental consultant 
and the state environmental regulatory agency, and having proceeded under the 
direction of the environmental agency, WSDOT was still found by both the district 
court and the Ninth Circuit to have not "complied" with the NCP to a high enough 
standard to recover any costs. Essentially, the Ninth Circuit set out a burden of 
proof for the defendants to meet, but then did not require them to have met that 
burden. The biggest difficulty with the case was that the work took place in 1984 
and 1985, when the Superfund program was still studying sites, not actually imple-
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menting cleanups. WSDOT and the state environmental agency had no practical 
guidance to follow from EPA in terms of actual EPA cleanups. The WSDOT project 
was one in which many WSDOT and Department of Ecology standards and poli
cies were developed. In effect, WSDO'T was penalized for conducting the first sig
nificant cleanup in the region, and failing to predict what standards would develop 
in the future. 

b. Use of Federal Funds by State or Local Transportation .Agency 
There are two challenges that can be made based upon the use offederal trans

portation funds by either a state or local agency or the use of state funds by local 
agencies. Both are equally without merit, but must be addressed. 

The first is an argument that because the state or local agency did not totally 
fund the cleanup, it is not the "real party in interest." This argument is more likely 
to be made if there was substantial financial participation by another agency, such 
as use of Federal-Aid Highway funds, which fund 90 percent of an Interstate project. 
This argument was raised against WSDOT in WSDOT v. Washington Natural Gas 
Co. , which involved a federally funded Interstate construction project. Federal funds 
covered 90 percent of the construction project, including the environmental cleanup 
costs. The Federal Highway Administration had asked WSDOT to initiate a cost 
recovery action, and conditioned federal participation in the cleanup costs on 
W:SDOT's seeking cost recovery from the responsible parties. If funds were recov
ered, they would be repaid to FHW A. Given those facts, the court found that WSDOT 
was in fact the real party in interest, rather than FHWA. The court further noted 
that given FHWA's participation in the cleanup, it would probably be estopped 
from pursuing the defendants on its own, which was the defendants' ostensible 
concem.210 

Defendants in that case also argued that because WSDOT had received federal 
funds for 90 percent of the cleanup costs, it had already been reimbursed and was 
barred from receiving a double recovery by CERCLA Section 114(b).211 However, 
the court ruled that Section 114(b) prevents a plaintiff from receiving a double 
recovery under CERCLA and any other laws that impose liability, and that it does 
not apply to statutes that govern the administration of federal highway funds. In 
addition, the court noted that WSDOT was obligated to repay the funds to FHWA 
and that there would in fact be no "double recovery" by WSDOT.212 

c. Costs Incurred Were Not "Necessary" 
This is another point in which the application of Section 107(a)( 4)(A) is benefi

cial to the state transportation agency. This section does not contain the term "nec
essary." Section 107(a)(4)(B), applicable to "any other persons," including munici
palities, allows recovery of "necessary costs of response. "213 The allegation that 
costs are not necessary opens the door to a construction claim type of analysis, in 
which every detail of the cleanup project is scrutinized as to its "necessity." 

d. Discharge in Bankruptcy 
The size and organization of many large transportation agencies create a sig

nificant problem in dealing with potentially responsible parties who may be in 
bankruptcy. Because many different individuals and several different divisions or 
sections of an agency are likely to be involved in environmental review, property 
acquisition, construction, and environmental remediation, it is less likely that criti-
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cal information regarding the status of bankrupt parties will be communicated to 
those in the agency who need that information. As a result, an agency may lose the 
ability to recover costs from a party if the party's bankruptcy is resolved and the 
agency fails to file a claim prior to a deadline being imposed. 

The Seventh Circuit has recently resolved the issue of when a claim arises un
der CERCLA for the purpose of filing a claim in a bankruptcy. In Matter of Chi
cago, Milwaukee, St. Paul & Pacific Railroad Company, WSDOT had sued CMC 
Corporation, the reorganized successor to the Milwaukee Road, for contamination 
found on property acquired from the railroad for highway construction.214 CMC 
asked the Milwaukee Road's bankruptcy court to enjoin the action, arguing that 
WSDOT's claim for response costs arose prior to the bar date for filing claims in its 
bankruptcy reorganization proceedings and was thus discharged. The trial court 
granted the motion to enjoin the lawsuit, and the Seventh Circuit upheld the rul
ing, holding that WSDOT had enough notice of the need to incur response costs 
that it should have filed a claim in the bankruptcy. 

In that case, the Washington State Department of Ecology had conducted soil 
testing in the area and had informed WSDOT of the presence of contamination 
about three weeks before the bar date for filing claims. One day after the "consum
mation date," or the date on which the bankruptcy order was final, WSDOT ob
tained test results that showed that contamination levels would likely require 
cleanup. 215 The Seventh Circuit found that "WSDOT was well informed that a train 
derailment resulted in a contamination problem that would require treatment, 
removal, and/or storage costs."216 Although one of the elements ofa CERCLA claim 
is the incurrence of response costs, the Seventh Circuit rejected WSDOT's argu
ment that it did not yet have a CERCLA claim at the time of the deadline for filing 
claims because it had not yet incurred response costs at the site. Instead, the court 
held that under the given facts, WSDOT had at least a contingent claim that it was 
required to file in the bankruptcy or else lose the right to pursue that claim. 

[W]hen a potential CERCLA claimant can tie the bankruptcy debtor to a known release 
of a hazardous substance which trus potential claimant knows will lead to CERCLA re
sponse costs, and when this potential claimant has, in fact, conducted tests with regard 
to this contamination problem, then this potential claimant has, at least, a contingent 
CERCLA claim for purposes of Section 77 [of the Bankruptcy Act]. 217 

The court made it clear that this rule would apply only in cases where similar 
facts were found-that is, where the CERCLA claimant had adequate information 
regarding both the connection between the release and the bankrupt party and the 
likelihood of incurring costs for which the bankrupt party should be responsible. 
"[W]e see no reason in the context of this case to adopt a standard which has the 
potential of cutting off future creditors' claims even though these creditors had no 
reason to know about the release or threatened release of a hazardous substance. "218 

Thus if an agency had no reason to know at the time that a bankruptcy became 
final that it may have a claim against the bankrupt party, then its claim would not 
be discharged. In such a case, the agency would be able to assert its claim against 
the successor corporation, if there is one. 

Several issues arose in this case that are unique to government agencies. In 
this case, the property had been acquired by WSDOT directly from the trustee in 
bankruptcy; WSDOT could not argue that it did not know that the company was in 
bankruptcy when the property was acquired. However, the individuals dealing with 
the contamination were not the same ones who had acquired the property, and the 
fact that the railroad was in bankruptcy was not communicated to those who were 
addressing the contamination problem. 

Probably the only effective way to deal with this problem is to begin identifying 
and contacting potentially responsible parties as soon as possible. In this particu
lar case, there was. only three weeks between WSDOT's being notified of the con
tamination problem and the deadline for filing claims. Even ifWSDOT had acted 
quickly, it is possible that the deadline would not have been discovered in time and 
a claim would not have been filed in a timely manner. However, it is also possible 
that a court would not have enjoined WSDOT if the agency could have shown that 
it acted as quickly as possible. 

Another issue regarding notice was whether notice to other state agencies oper
ated as "notice" to "the State of Washington" that was sufficient to notify WSDOT 
of both the presence of contamination and of the imminence of the bankruptcy 
proceedings and claim filing deadline. The Washington State Department of Ecol
ogy had discovered the contamination two months before it informed WSDOT of 
the problem. The railroad argued that this was notice to "the State" of the pres
ence of contamination and the need for incurring response costs, causing a contin
gent claim to arise. The trial court held (with no real legal basis) in an unreported 
decision that notice to the Department of Ecology was notice to WSDOT.219 Al
though the Seventh Circuit affirmed the trial court, it did so on the basis that 
WSDOT itself had adequate notice of the presence of contamination and the need 
for cleanup in time to file a claim in the bankruptcy; even though it had not yet 
received its own test results, it did have those obtained by the environmental agency. 

In addition, the Washington State Department of Revenue, as a potential credi
tor, had actually received notice of the bankruptcy proceedings. However, there 
was no system-nor any perceived need-for disseminating that information to 
dozens of other state agencies. The only cases to address the issue have all held 
that notice of bankruptcy proceedings, in order to be sufficient, must go directly to 
the affected government agency; notice to one agency is not notice to the entire 
government. 220 Again, the trial court agreed with the argument that "the state is 
the state is the state," holding that notice to the Department of Revenue was no
tice to WSDOT. The Seventh Circuit did not address this issue, finding it unneces
sary given its determination that WSDOT itself had all the notice to which it was 
entitled. 

Matter of Chicago, Milwaukee, St. Paul & Pacific Railroad addresses the issue 
of what happens when a potentially responsible party has recently gone through 
bankruptcy.221 However, many companies have gone through bankruptcy reorga
nization at some point in their history. s ·ome of these reorganizations may have 
taken place after a release of hazardous substances occurred, but long before a 
claim for CERCLA response costs could have arisen, or even before CERCLA was 
enacted. The Third Circuit held in Matter of Penn Central Transportation Com
pany that EPA's CERCLA claim could have arisen no earlier than when CERCLA 
was enacted in 1980. Thus, EPA's CERCLA claim could not have been discharged 
in Penn Central's 1978 bankruptcy.222 The fact that EPA had other environmental 
regulatory authority over Penn Central at the time of its bankruptcy and was tak
ing action against the railroad on the basis 'of that other statutory authority at 
that time was not enough to discharge a CERCLA claim where CERCLA was not 
yet in effect. 223 

In a case where the bankruptcy reorganization took place prior to the agency's 
CERCLA claim arising, then the agency should be able to sue the reorganized 
successor. If the reorganized successor continues to own and operate the same 
contaminated site that the predecessor corporation did, then the successor may 
become an owner, operator, or arranger on its own.224 It may not be necessary in I\) 
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such an instance to establish that the successor retains the predecessor's liability 
if the successor is itself a responsible party. 

e. Counterclaims by Defendants Against Agency 
Particularly where an agency has cleaned up a site either as part of a construc

tion project or as an independent cleanup action, defendants may argue that the 
agency is at least partially responsible as an owner or operator, and that some 
costs should be offset against any costs asserted against the defendants . Courts 
have rejected attempts to counterclaim against EPA, pointing out that a defendant's 
remedy is instead to argue that the co1:ts are inconsistent with the NCP.225 Since a 
transportation agency's role is not like that of EPA, these cases are of little help. A 
transportation agency will not be involved in a cleanup unless it owns, has posses
sion, or is undertaking construction on a site. EPA, on the other hand, acts strictly 
on its regulatory authority. A defendant will likely be able to maintain a counter
claim against the agency, but such a claim would be subject to dismissal upon a 
showing that the agency handled the substances with due care and acted in accor
dance with the NCP.226 

f Addressing the Perception that Agency Costs Are Excessive 
When a transportation agency undertakes cleanup as part of or preliminary to 

a construction project, a defendant may argue that buc for the construction, the 
cleanup would have been unnecessary. This argument presupposes that an owner 
will continue to hold a contaminated parcel without ever attempting to sell it or 
develop it; at any such point, cleanup will become necessary. Regardless, the argu
ment that the agency should not be entitled to recover its costs because it was 
motivated by its construction project should not be sufficient to defeat cost recov
ery. The Eighth Circuit held in General Electric v. Litton Industrial Automation 
Systems Inc. that because CERCLA has no "unclean h:;.nds" defense, a plaintiff's 
motive should not be subject to question.227 Still, a CERCLA defendant will take 
the opportunity to characterize the agency's cleanup efforts as having taken short 
cuts, conducted inadequate studies, or used more expem,ive methods of treatment 
or disposal in order to keep a construction project on schedule and generally avoid 
the usual environmental cleanup process.228 In one case, the transportation agency 
recognized that its construction project had necessitated higher cleanup costs, and 
it settled with the responsible parties for a lesser amount to take those higher 
costs into account. 229 

The construction project may also te seen as having exacerbated the contami
nation problem. The cleanup should be evaluated on its own merits, apart from the 
construction project. The agency's motive should be treated no differently from 
that of any other party conducting a cleanup. In most cases, unless the site has 
been the subject of an order by an environmental agency, the plaintiff is doing a 
cleanup in order to sell or develop the property, as the plaintiff was in General 
Electric. 

There are several ways that a transportation agency can address these prob
lems when performing a cleanup during construction. First, a good public rela
tions and public information and comment program is essential. Community sup
port for the project-both the highway construction and the cleanup-will help. 
Second, good cost accounting during the project is important to separate out the 
costs actually attributable to the cleanup from those that would have been in
curred in the construction project anyway. This can also be used to illustrate cost 
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savings in the project. Third, support from the state environmental agency, includ
ing approval or participation in development of work plans and remedial decisions, 
will help to counter an argument that particular costs were unnecessary or that a 
selected remedy was not cost effective. 

5. Cost Recovery Under State Law 

State environmental cleanup laws generally allow for the same type of cost re
covery action or contribution from other potentially responsible parties as CERCLA 
does. However, a major difference may be that the state statute may have less 
stringent procedural requirements than the NCP. Under a state cost recovery stat
ute, a transportation agency's cooperation with its state environmental agency may 
have greater evidentiary value than it would in a CERCLA action, and it may even 
be conclusive evidence that requirements were followed. State statutes also may 
allow for recovery of costs for cleanup of petroleum contamination, which is not 
recoverable under CERCLA. 230 

6. Recovery from Superfund 

Under Section 106, if a party is ordered to perform a remedial or removal action 
by EPA and does so, and it is not a responsible party under Section 107, then that 
party may be entitled to reimbursement from the federal Superfund.231 Although 
there are no reported cases on this, reccvery should be available for a transporta
tion agency that complies with an EPA order and can prove that it is not a respon
sible party under Section 107, particularly since the condemnation defense is avail
able to show that the agency is not liable as an owner for contamination that 
occurred prior to the agency's acquisitio:i of the property. Also, if acquisition under 
the government's eminent domain power can be characterized as an "involuntary'' 
acquisition, then the agency may be able to show that it is not a PRP because its 
activities do not make it an "owner." 

In addition to the federal Superfund, some states have funds that pay the re
sponse costs ofnonliable parties, such as costs for remediating leaking underground 
storage tanks. A number of state transportation agencies reported that they have 
been able to recover from state trust f:mds for cleanup of underground storage 
tanks when they have had to clean up former gas station sites. 

F. CERCLA REAUTHORIZATION 

CERCLA is periodically reauthorized by Congress, providing an opportunity 
for an overall look at the effectiveness of the statute and the program and a consid
eration of ways that it can be improved. The most recent such reauthorization was 
in 1986, which resulted in the passage of the Superfund Amendments and Reau
thorization Act (SARA). 232 Congress is currently in the process of CERCLA rl!au
thorization in the 1995 session, having failed to pass a reauthorization bill in 1994. 

'l'ransportation agencies should provide input to those who are rewriting 
CERCLA and should not leave state and local input to the environmental regula
tory agencies. There are a number of areas in which transportation agencies should 
make certain that their concerns are communicated to Congress, among them a 
clarification that the presumption of consistency with the NCP applies to all state 
agencies, not just regulatory agencies. This could be done by adding the term "state 
agency" to the definition of"state." This presumption should also be broadened to 
include local agencies. 



Transportatioo agencies have an interest in retaining the condemnatiou de
fense in Section 101(35), aod they should monitor the development of any reau
thori:c:ation bill to see that it remains in CERCLA. Another area that could be ad
dressed is the problem of storm water discharges; transportation agencies may 
have some creative solutions as to how this can be treated so as to not put an 
additional burden on tn'l)ayers for funding cleanup. 

Last, some form of a.lternative dispute resolution should be provided for in 
CERCLA, particularly where disputes arise between EPA and other government 
agencies. Those who have "negotiated~ consent decrees and agreed orders with 
EPA have found that there is no process for resolving differences when EPA and 
the PRP disagree on a legal or factual issue. CERCLA by its very nature creates an 
adversarial relationship between EPA and any PRP, and many disputes have no 
possible resolution short of litigation. While citi:c:ens generaUy find the idea of liti
gation distasteful, they are particularly angered when a great deal of money is 
spent by government agencies suing each other. 

G. CONCLUSION 

Although encounters with coutaminated property have created a myriad of prob
lems for t.ransportation ~encies and wil1 continue to do so, many agencies are 
learning from their own experiences and from those of other agencies how to best 
limit the liability that IIUght result from acquiring and building on these sites. 
Learning how to best handle being a PRP wiU improve the agency's chances of 
decreasing or eliminating the agency's financial liability for contaminated sites. 

APPENDIX A 

Sample Indemnification Agreement-Construction Contract 

Pursuant to [cite statute authorizing indemnification provision!, the Agency shall 
indemnify, defend and hold harmless the Contractor, its subcontractors and the 
agents, officers, and employees of each from all losses and expenses, including 
legal expenses and attorney fees, incurred ·because of civil suits or claims to the 
extent that they arise out of the handling, treatment, or disposal of hazardous 
materials removed from the site, provided that this indemnification does not apply 
to any losses or claims that are the result of the Contractor's failure to comply with 
the terms or conditions of this contract, the Contractor's own sole negligence, the 
subcontractors' sole negligence, or the concurrent negligence of both; and provided 
further that in the event of concurrent negligence of both the Agency and the Con
tractor and/or subcontractors, this agreement shall apply only to the extent of the 
Agency's negligence. 

APPENDIX B 
Sample Indemnification Agreement-Acquisition 

The State of Washington Department of Transportation ("WSDOT") seeks to 
acquire for highway purposes property located in Washi.Dgton, that 
was formerly owned and operated by . This property is described in 
Exhibit A. The term "site~ as used in this agreement means aU of the property 
described in Exhibit A. 

_____ hereby agrees to indemnify WSDOT and hold WSDOT harmless 
for any costs or liabilities associated with the removal or remediation of any ha:c:
ardous substances that have been released or otherwise come to be located on the 

site as a result of 's operations at the site, including those hazardous 
substances that may have migrated from the site through groundwater, surface 
water, or soil to other properties. "Hazardous substances" shall include gasoline 
and other petroleum products and other substances designated as hazardous sub
stances under the Comprehensive Environmental Response Compensation, and 
Liability Act (CERCLA), 42 U.S.C. § 9601 et seq., the Clean Water Act, 33 U.S.C. § 
1251 et seq., the Clean.Air Act, 42 U.S.C. § 7401 et seq., and the Washington Model 
Toxics Control Act, RCW 70.105D. et seq. "Costs" shall include but not be limited to 
al1 response costs, disposal fees, investigatory costs, monitoring costs, civil or crimi
nal penalties, and attorney fees and other litigation costs incurred in complying 
with applicable st:;ite and federal environmental laws. " 's operation of 
the site" shall include any activity relating to the use of the site as a gasoline 
station during the time that owned the site. 

___ agrees that it will take responsibility for and properly dispose of hazard
ous substances excavated at the site byWSDOT's contra~tor, whether contained in 
soil or water. _ _ further agrees that it shaU retain any and all liabilities arising 
from the offsite disposal, handling, treatment, storage, or transportation of any 
ha:c:ardous substances including petroleum products removed from the site by 
_ __ or its employees or agents or contractors, whether contained in soil or wa
ter. 

_ _ __ acknowledg.es that additional hazardous substances will or may re
main on the site, and agrees to take responsibility for any further remedial action 
that may be required at the site. 

To the extent that must perform work on the site after transfer of 
ownership of the site to WSDOT WSDOT shall allow _ __ and its agents, e.m-
ployees and contractors reasonable access to the site for the purpose of conducting 
any remedial action, including investigatory and monjtoring activities. 

In consideration of the actions that will be performed at the site by __ _ 
pursuant to this agreement, WSDOT agrees that it will pay the fair mar
ket value of the property with n.o discount or adjustment for the presence ofha:c:
ardous substances. In addition, WSDOT agrees not to sue under state 
or federal law for recovery of response costs incurred at the site. This covenant not 
to sue shall take effect upon execution of this agreement by WSDOT and is condi
tioned upon the satisfactory completion of the remedial action by . This 
covenant not to sue e1,.-t;ends only to , and does not e>..-tend t-0 any other 
person. This covenant not to sue is made only by the Washington State Depart
ment of Transportation and does not bind any other agency of the State of Wash
ington. 

otwithstanding any other provision of this agreement, WSDOT reserves the 
right to seek reimbursement of response costs from if conditions at the 
site that were previously unknown to WSDOT are discovered after the execution 
of this agreement, or if information is received by WSDOT after the execution of 
this agreement, and these conditions or this information indicates that the reme
dial action taken is not sufficiently protective of human health or the environ
ment. 
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