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THE PROBLEM AND ITS SOLUTION

State highway departments and transpor-
tation agencies have a continuing need to keep
abreast of operating practices and legal ele-
ments of specific problems in highway law.
This report is a new paper, which continues
NCHRP's policy of keeping departments up-to-
date on laws that will affect their operations.

In the past, papers such as this were pub-
lished in addenda to Selected Studies in
Higluuay Lo,w (SSHL). Volumes 1 and 2 of
SS¡1¿ dealt primarily with the law of eminent
clomain and the planning and regulation of
land use. Volume 3 covered government con-
tracts. Volume 4 covered environmental and
tort law, inter-governmental relations, and
motor carrier law. Between addenda, legal
research digests were issued to report com-
pleted research. The text of SS,ÍItr totals over
4,000 pages comprising 75 papers. Presently,
there is a major rewrite and update of SSfiL
underway. Legal research digests will be in-
corporated in the rewrite where appropriate.

Copies of SSI/L have been sent, without
charge, to NCHRP sponsors, certain other
agencies, and selected university and state
law libraries. The officials receiving compli-
mentary copies in each state are the Attorney

General and the Chief Counsel and Right-of-
Way Director of the highway agency. The in-
tended distribution of the updated SSIIZ will
be the same.

APPLICATIONS

When there is excessive stormwater run-
off, the consequences can be immediate and
devastating-resulting in the flooding of adja-
cent lands. Typically, three basic common law
rules govern liability for stormwater flow: the
civil law rule, which prohibits interference
with the natural flow of surface water; the
common enemy rule, under which each prop-
erty owner can fight the water problem the
best way it can; and the reasonable use rule,
which permits a property owner to make
"reasonable" alterations to protect against ex-
cessive stormwater runoff.

This research report provides a reference
document that describes various approaches
state departments of transportation have used
in dealing with stormwater problems. The re-
port also analyzes which states follow which
rules. It should provide a useful reference for
attorneys, risk managers, and engineers.
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Liability of Highway Departments for Damages Caused

By Larry W. Thomas
Attorney at Law, Washington, D.C.

INTRODUCTION

Highways have to be designed and located so as to
minimize stormwater runoff. If there is excessive or
accelerated runoff, property adjacent to the highway
may be flooded and heavily damaged. Moteover, runoff
from the construction or modification of highway drain-
age systems and related structures may invade and
endanger protected wetlands. Streams and rivers may
become polluted by oil residue, salt, or other toxins
from storm runoff.

The highway authority is subject to the same rules of
law for liability for stormwater runoff as are private
property owners. Although cases hold that surface wa-
ter from higher land may drain onto lower land,t the
law applicable to adjacent landowners and highway
authorities differs among the 50 states and the District
of Columbia. There are three basic rules that govern
liability for surface water runoff: (1) the common enemy
rule, (2) the civil law rule, and (3) the rule ofreasonable
use. The first two rules are often modified, with the
principal modification being the requirement that the
landowner's or highway authority's action must not be

unreasonable. That is, the courts often engraft onto the
common enemy or civil law rule a reasonableness stan-
dard.

This study was necessitated by the growing aware-
ness of the potential for governmental liability for
stormwater runoff. One commentator observed some
years ago that "lmlost of the highway drainage damage
litigation has arisen because of the failure of public
officials to properly control surface water."'The cases
demonstrate that there have been significant claims
against transportation agencies for surface water run-
off. For instance, in Lochlin u. City of Lafayette, dis-
cussed below, lower level property owners sued five
transportation-related agencies in California (the City
of Lafayette, Contra Costa County, the Contra Costa
County Flood Control District, the California Depart-
ment of Transportation, and the Bay Area Rapid Tran-
sit IBART] District), for damages caused by highway
construction and BART construction. One task of the
study was to survey the states to learn whether they
had adopted measures to mitigate claims from runoff.
The survey was limited to state highway departments.

This article discusses the general rules applicable to
liability for surface water runoff, reviews the states'
responses to the suwey, and discusses the applicable

1 San Gabriel Valley Country Club v. Los Angeles County,
I82 Cal.392, 1BB P. 554 (1920) and Archer v. Los Angeles, 19

Cal. 2d 19, 119 P.2d 1 (1941).
, MasoN J. MAH0N, SEI,ECTED STUDIES IN HIGHWAY LAW ât

895.

by Stormwater Runoff

liability rule in each state. Cases are included that
concern increased or accelerated runoff, diversion or
interruption of natural watercourses, creation of
artificial watercourses, and other situations arising
from stormwater runoff. The article also discusses the
results of the survey in regard to the states' claims
experience for alleged damages to wetlands, streams,
and rivers and the suley's frndings on the measures
states are using to mitigate or avoid potential claims.

I, COMMON LAW RULES GOVERNING LIABILITY FOR

SURFACE WATER RUNOFF

A, lntroduction

In Lochlin u. City of Lafayette," although it was a case
involving riparian waters, the Supreme Court of Cali-
fornia ruled that public agencies, including the City
and the California Department of Transportation, were
not liable in tort or inverse condemnation for damage to
downstream riparian property caused by the discharge
ofsurface waters into a natural watercourse that abut-
ted the property. The court did rule that when altera-
tions or improvements on upstream property discharge
an increased volume of surface water into a natural
watercourse, causing downstream property damage, the
responsible public entity may be held liable. Thus, the
governmental entity may be held liable in inverse con-
demnation for downstream damage caused by an in-
creased volume or velocity of surface waters discharged
into a natural watercourse due to public works projects
or to improvements on publicly owned land. The Locl¿-

lin case illustrates the potential for significant claims
against transportation agencies, whether the runoff is
being discharged onto adjacent property or into a natu-
ral watercourse. In general, the material discussed
herein deals primarily, however, with stormwater run-
off onto adjacent property.

As suggested in the earlier Mahon article, as well as

by the Locklin case, the number of claims against
transportation departments for stormwater runoff may
be on the increase. Although the experience of each
state responding to the survey is discussed i.n Part Two,
Table I shows how the state highway and transporta-
tion departments responded to the survey's question as
to whether claims had increased in the most recent 5-
year period. Thirty-seven states responded. Twenty-six
states reported or implied that in the preceding 5-year
period (1991-1996), the number of claims had remained
about the same; eight reported more claims; and three
reported fewer claims.

" 7 cal. 4th 827,27 cal. Rptr. 2d 618,86T p.2d 724 (rgg4).
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TABLE I. STATES REPORTING THE SAME, MORE, OR FEWER CLAIMS FOR STORMWATER RUNOFF, 1991-1996

SAME OR NUMBER OF CLAIMS PERYEAR

2

35 actions, 1995-1996

5-10 cases per year

2 cases in last 5 years
X 4 cases in last 5 years

5 cases in last 10 years

12 cases in last 5 years

2 claims in last 5 years

X 23 claims, 1987-1991, 20 claims 1992-1996
5 claims in last 5 years
3 claims in last 5 years
1 to 2 cases per year

Very few cases

1-12 cases per year

STATE

Alabama
Alaska
Arizona
Arkansas
California
Coloraclo
Connecticut
Delaware
District of Columbia
Floricla
Georgia
Hawaii
Idaho
Illinois
Incliana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

Territories
Virgin Islands
Puerto Rieo
Guam,

NOT STATED MORE FE\A/ER (IF PROVIDED)

X

X
X
X
X
X
X

X
X
X

x

X

X
X
X
X
x
X
X

X
X
X

X
X

X

x

X
X

x
X

No claims reported



B. Definitions of Surface Water and Natural Watercourses

Surface water is defrned as water that is diffused
over the surface of the land or that is contained in de-
pressions in the land resulting from rain, snow, or wa-
ter that rises to the surface from springs below ground.
After surface water has become part of a stream in a
watercourse, the runoff is no longer defrned as surface
water.n

A natural watercourse is a channel with a defined
bed and banks through which water normaÌly passes as
a body or stream during the seasons and at the times
when streams in the region usually flow. Alterations to
a natural watercourse, such as the construction of con-
duits or other improvements in the bed of the stream,
do not affect its status as a natural watercourse. Once
surface water has become part of a stream in a water-
course, the courts no longer recognize it as surface wa-
ter.t

As for natural watercourses, the traditional view ap-
pears to be that an upper riparian owner has the right
for a reasonable purpose to discharge surface waters,
including those whose volume was increased as a result
of development, into a natural watercourse, regardless
of whether the watercourse was inadequate to accom-
modate the increased flow and flooded downstream
property. The riparian owner may improve the channel
even if the accelerated flow causes downstream dam-
age.o The downstream riparian owner is deemed to take
the property subject to an easement or servitude. The
downstream olryner has to accept the flow of whatever
water that is carried onto or through the property in a
natural watercourse.

A riparian landowner has the right to collect surface
water and discharge it at a location or locations other
than where natural runoffwould enter the watercourse.
The above rules appear to apply regardless of whether
the juriscliction in question is a common enemy or civil
rule jurisdiction.t

C, Types of Claims Asserted for Stormwater Runotf

As discussed in the Mahon article, it appears that
many clairns for stormwater runoff caused by a gov-
ernmental agency are filed in inverse condemnation for
a taking or damaging of private property. However,
claimants also sue the departments for nuisance, negli-
gence, or other tort, such as strict liability. The survey
sought to ascertain the types of actions used by claim-
ants in runoffcases.

n Id. aL628,
u Id.; t"n San Gabriel Valley Country Club v. Los Angeles

County, 182 Cal. 392, 188 P. 554 (1920).

' Bauer v. County ofVentura, 45 CaI. 2d 276,283,289 P.2d
1 (1955).

7 Locklin at 626. As stated, the foregoing discussion sets
forth what appears to have been the traditional view, par-
ticularly in California under Archer v. City of Los Angeles, 19
Cal. 2d 19, 119 P.2d 1 (1941).
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As seen in Table II, 27 states responded that claim-
ants sued in inverse condemnation, but 14 of those
states replied that claimants also sued for nuisance
and./or negligence. Nineteen states replied that claim-
ants sued for negligence. Only 13 states identified in-
verse condemnation as the sole remedy used by claim-
ants.

II. LIABILITY RULE IN EACH STATE FOR STORMWATER

RUNOFF CLAIMS

For the reader's convenience, the liability rule for
each state is summarized in Table III; however, it is
important to note that the courts often have modified
the strict common enemy and civil law rules without
going so far as to reject them completely in favor of the
rule ofreasonable use.

Eleven states and the District of Columbia still follow
the common enemy rule, sometimes with modifrcation;
17 follow the civil law rule, again sometimes with a rule
ofreason modification; and 23 have adopted the rule of
reasonable use in regard to the use of one's property
and control or expulsion of stormwater.

The next three sections summarize information ob-
tained from a survey of the states and research on case
law to determine the applicable liabilitv rule in each
state for stormwater runoff claims. These sections re-
port information provided by responding states, note
the applicable liability rule in each state, and discuss
one or more illustrative cases, particularly, where
available, involving transportation agencies.

III, STATES FOLLOWING THE COMMON ENEMY RULE

According to common law under the common enemy
rule, the owner of land over which surface water flowed
from a higher elevation has the right to obstruct the
flow ofthe water, to turn it back, or to divert it onto the
land of another owner without incurring liability for
any damage that might occur.t However, as noted,
many courts have applied a reasonableness test to the
landowner's action to reduce the harsh impact of the
rule.

Arlzansøs

Arkansas reports that in the past 5 years some
claims have been filed with the Arkansas Claims Com-
mission relating to stormwater runoff. The State High-
way and Transportation Department reports that the
state follows the common enemy rule.n Although the
state has immunity under Article 5, Section 20, of the
state constitution, claims may be made with the Arkan-
sas Claims Commission. In Arkansas, claimants allege
inverse condemnation, nuisance, negligence, or other

' Key" ,r. Romley, 64 Cal. 2d 396,400-401, 50 Cal. Rptr.
27 3, 4t2 P.2d 529, 53 1-532 (1966).

n McCoy v. Bd. of Directors of Plum Bayou Levee Dist., 95
Ark. 345, 129 S.W. 1097 (1910); see also Smith v. Cruthis, 255
{rk.2I7,499 S.W.2d 852 (1973).
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TABLE ll. BASIS OF PLAINTIFFS'CLAIMS: INVERSE

CONDEMNATION, NUISANCE, NEGLIGENCE OR OTHER

TABLE III. SUMMARY OF LIABILITY RULE IN EACH STATE:

COMMON ENEMY, CIVIL LAW, OR REASONABLE USE

DOCTRINE

STATE

Alabama
Alaska
A¡izona
A¡kansas
California
Colorado
Connecticut
Delaware
D. C.
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
Nerv Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
Territories
Virgin Islands
Puerto Rico
Guam

STATE

Alabama
Alaska
A¡izona
A¡kansas
California
Colorado
Connecticut
Delalvare
D. C.

Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
'Wisconsin
'Wyoming

Territories
Virgin Islands
Puerto Rico
Grram

ll,{VERSE

CONDEMNATION

X
NTIISANCE

NEGTIGENCE

OR OTHER COMMON CIVITIAN TAW RI]TE OF

ENEMY RULE RUTE REASONABTENESS

X
x

X
X

X
X

X
X

X
X

X
X

X
X

x
X
X

X
x

x
X

x
x

X
x

X
x

X
x
X
X

x
x
X
x
X

x
X
X

x
x

X
X
x

X
X

X
X

X
X

X

X
x
X

X
X

X
X

X
X
X
X

X
X
x
x

X
X
xto

x
X

x
X

x

xtt
x

X
x
x
X
x

X

XX

X
X

X
X

X
X

X

X

X

X

X

X
x
X
x

X

X

X
X

X
X

X
X

X
X

X

to California has a statutory basis for negligence of a public
entity for allowing the existence of a dangerous condition of
public property.

tt Plai.ttiffs in l\{issouri commonlv allege nuisance and
negligence in their pleadings, but plaintiffs normally elect to
submit their cases to juries on the inverse condemnation the-
ory, and, thus, abandon tort theories due to the statutory cap
on liability ($100,000 per claimant; $1,000,000 per occurrence)
applicable to tort actions against public entities in Missouri.



tort-type claims against the government defendant for
stormwater runoff damage.

In Scroggin u. City of Grubbs,t'an inverse condemna-
tion case, the city planned, designed, and constructed a
flood control levee to protect itself from river flooding.
Property owners alleged that the levee caused their
lands to be a holding pond and a means of flow for flood
waters diverted from the city. The court affrrmed the
chancery court's finding that the levee did not result in
a taking by the city in inverse condemnation. The court
agreed that the increase in the water level caused by
the levee was de minimis, and did not necessarily dam-
age the property. The court cited. McCoy v. Board of
Directors of Plum Bayou Leuee Districl,l3 in which the
court applied a modification of the common enemy
rule.'n The McCoy court held that the levee district had
the right to construct a levee to prevent the escape of
flood water from a river onto surrounding lowlands,
even though such action resulted in the flooding of
other land situated between the river and the levee,
unless the district could avoid the injury by reasonable
effort and expense.

District of Columbia
The District of Columbia follows the common enemy

rule. In Ballard u. Ace Wreching Co.,tu demolition work
and grading of property led to an action to recover for
damage caused by a runoff of water, mud, and debris.
The court held that defendant Ace had no legal duty to
the plaintiff: "Surface water is a common enemy which
may be repelled or deflected onto the land of other pro-
prietors, provided such deflection is the result of an
ordinary use of the land and is not accomplished by
means of channels, ditches or other extraordinary con-
struction."to

Indiatn
The State Department of Transportation reports only

two litigated claims in the last 5 years. The department
has seen claims for inverse condemnation, nuisance,
negligence, and strict liability for damage caused by
stormwater runoff. There is a limit of $300,000 per in-
cident applicable to negligence claims against the de-
partment.

Indiana adheres to the common enemy rule.tt In
Pickett u. Broun," the appeals court affrrmed the trial

" 818 Ark. 648, 882 s.w.2d 288 (1994).

" 95 A..k. B4s, rzg s.w. 1097 (1910).
tn Boyd v. Greene County, 7 Ark. App. 1I0,644 S.W.2d 615

(1983). (Remanded for a determination of whether the prop-
erty owner, in defending against surface water, had unneces-
sarily inflicted damage on others while justifrably preventing
surface water from flowing onto his land.)

" 289 A.2d BBB (1922).
t' Id. 

^t 
890, quoting United States v. Shapiro, Inc., 92 U.S.

App. D.C. 91, 902, 202 F.2d.459, 460 (1953).
1t Cloverleaf Farms, Inc. v. Surratt, 169 Ind. App. 554, 349

N.E.2d 731 (1976). The state supreme court reasserted the
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court's ruling that the common enemy doctrine pre-
cluded plaintiffs recovery. In Indiana, "[u]nder the
common-enemy doctrine, it is not unlawful to accelerate
or increase the flow of surface water by limiting or
eliminating ground absorption or changing the grade of
the land."tt The court noted that the only judicially rec-
ognized exception in Indiana is that one may not collect
or concentrate surface water and cast it, in a body,
upon his neighbor.

Maine
Maine follows the common enemy rule. In Johnson u.

Whitten,'o the court affirmed a judgment for the defen-
dant in a case involving abutting landowners. The
Johnsons alleged that their land flooded after Whitten
deposited fill on his own land that interfered with the
natural drainage from the plaintiffs'land. The court
ruled that "la]bsent an artiflrcial collection of water
which is discharged, Maine law recognizes no liability
as arising, per se, merely from the obstruction, or di-
version, ofthe natural drainage ofsurface water."" The
court also ruled that

Any proprietor of land may control the flow of mere
surface water over his own premises, according to his
own wants and interests, without obligation to any
proprietor either above or below....He may prevent
surface water from coming upon his land according to its
accustomed flow, whether flowing thereon from a
highway or any adjoining land. He may prevent its
passing from his land in its natural flow....He may erect
structures upon his land as high as he pleases."

Mississippi
Mississippi reports that it has had five claims in the

past 5 years, mostly involving negligible sums. One
claim concerned a city reservoir. Since claims usually
are for inverse condemnation, there is no basis, judicial
or stâtutory, for asserting any immunity of the depart-
ment. For the same reason, there are no applicable
statutory caps on damages. (There is a $50,000 limit,
expected to be increased, for damages in tort actions.)
The state is generally immune from punitive damages.

The state adheres to the common enemy rule. How-
ever, in Hall u. Wood,"" the court wrote that "Each
property owner's use and enjo¡rment of his property
must be shielded from unreasonable interference by
others-these 'others'ranging from the faceless sover-
eign to one's next door neighbor."'n In Mississippi, "the

common enemy doctrine in Argyeland v. Haviland, 435 N.E.2d
973, 976-77 (Ind. 1982).

" s69 N.E.2d ?06 (Ind. 1991).
tn Id. at7o7.

'o BB4 A.2d 698 (Maine 1928).

" Id. at7oo.
" Id. at 700-701 (quoting Morrison v. Bucksport & Bangor

R. R., 67 Maine 353, 355-56 (1877)).

" 443 So. 2d 834 (Miss. 1983).

"n Id. utBgg.
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law has repeatedly recognized and imposed upon upper
landowners substantial duties and obligations toward
lower lanclowners."" The court noted that an upper
landowner may put his lands to reasonable uses even
though as a proximate result waters flood lower land-
owners, provided the harm is not unreasonable or un-
necessarily severe.'u Further, where two methods of
disposing of excess water are available to an upper
landowner, one of which will damage the lower lands of
his neighbor and the other will not, the upper land-
owner, absent prohibitive expense, must use the latter
alternative.tt

Nebraska
The Nebraska Attorney General's Office reports that

there has been no increase in claims relating to storm-
water runoff in the past 5 years. Most commonly, plain-
tiffs seek recovery in inverse condemnation. The state
adheres to the common enemy rule." However, in
Gruber u. County of Dawson,tn Gruber sued Dawson
County because of water pooling on his property as a
result of the county's paving of the road adjoining his
land. The court held that the landowner had estab-
lished that a natural drainageway traversed the road
carrying water from a higher to a lower estate. The
court further held that the county negligently failed to
take the relevant rainfall patterns into account when
designing the drainage systems when paving the
county road. The failure to make proper provision for
the flow of water is "in itself evidence that it was not
properly constructed, regardless of the principles upon
which it was built."'o

Ol¿lahoma

The Oklahoma Department of Transportation reports
that it has had no claims for stormwater runoff in the
past 5 years. The clepartment considers stormwater
runoff to be water falling on and running off the road.
The department reports an increase in both tort and
inverse condemnation claims for flooding, which the
department considers to be rising water, backed-up
water, or diverted water.

"u Id.

'o Id.

"' Id. ata4o.
" Gl"dhill v. state, 128 Neb. 726, 248 N.w. 909 (1982);

Shotkoski v. Pnososki, 219 Neb. 2I3, 362 N.W.2d 59 (1985). In
Nu-Dwarf Farms, Inc. v. Stratbucker Farms, Ltd., 238 Neb.
395, 470 N.W.2d 772 (I99I), the court observed that diffused
surface waters are treated as â common enemy (subject to the
rule requiring necessity and absence of negligence) until they
are channeled into a natural drainageway, at which point the
notion of a natural servitude comes into play, prohibiting ob-

struction of the drainageway to the detriment of others.

'o 292 Neb. 1, 499 N.w.2d 446 Íg8g).
"o Id. at 453, quoting Belsky v. County of Dodge, 220 Neb.

76, 85, 369 N.rW.2d 46, 53 (1985).

On construction projects, the department may assert
that the contractor is liable for stormwater damage.
The department's experience is that claims are brought
in inverse condemnation. Moreover, in negligence cases
the department asserts immunity for conditions on
roadways prior to October 1, 1985. The department
reports that there is a $25,000 property damage limit in
tort cases, a fact that explains why most cases are filed
as inverse condemnation cases. Besides contending
there has been no taking or damaging of the property,
the department may assert as defenses that the claim
is for a mere natural condition, was caused by the act of
a third party, was caused by a contractor, or was the
result ofa prior existing condition.

The state follows the common enemy rule as modified
by the rule of reason.tt

South Carolinø
The South Carolina Department of Transportation

reports that South Carolina adheres to the common
enemy rule.t'Unless exempted under S.C. Code Ann.
Section 48-14-40, no person may engage in a land-
disturbing activity without first submitting a stormwa-
ter management and sediment control plan to the
South Carolina Department of Health and Environ-
mental Control and obtaining a permit to proceed." The
phrase "stormwater management" means a system of
vegetative or structural measures, or both, that controls
the increased volume and rate of stormwater runoff
caused by man-made changes to the land.'n

Vermont
Vermont continues to follow the common enemy

rule.'u The department has experienced claims in in-
verse condemnation, nuisance, negligence and other
tort-type claims relating to stormwater runoff. For tort
claims, there is a limited waiver of sovereign immu-
nity.tu

Washington
The state of Washington is a common enemy rule ju-

risdiction." In Hoouer u. Pierce County,t" Hoover insti-

tt 51 Okl". Stat. $ 155.1; see Iven v. Roder, 431 P.2d 32I
(Okla. 1967); and Morain v. City of Norman, 863 P.zd L246
(Okla. 1993) (Open, paved, drainage ditch maintained by the
city was inadequate to protect the plaintiffs and their property
against flooding under the minimum requirements of a city
ordinance.)

t' Irwin v. Michelin Tire Corp., 341 S.E.2d 783, 784 (S.C.

1986); Williams v. Skipper, 325 S.E.2d 577 (S.C. App. 1985).

" S.C. Conn AnN. g 48-14-30 (A).

" S.c. coln ArqN. g 48-14-20.
tu 

Ville.ruo,oe v. Powers, 158 Vt. 330, 609 A.2d 994 (1992).
uu Tit. 12 g9 5601-5606; $250,000 limit on tort damages. Vr.

SrAr. ANN., tit. 12, $ 5601ft).
t'Morris v. McNicol, 83 Wash. 2d 491,519 P.2d 7 Í974).
" 79 Wash. App. 427,903 P.zd 464 GggS).



tuted an inverse condemnation action against Pierce
County, claiming that a county roadway diverted sur-
face waters onto the Hoovers'property. The court ruled
that the Hoovers could not recover damages based on
inverse condemnation, because any taking occurred
before they purchased the property. Although Washing-
ton state law supports the proposition that a cause of
action for a taking arises when additional governmen-
tal action occurs, here there rüas no additional govern-
mental action by Pierce County after the installation of
the culvert: "A new taking cause of action requires ad-
ditional governmental action causing a measurable
decline in market value."tn

Wyonring
The Attorney General's Office reports that the num-

ber of claims has been about the same (one or two
claims per year). Claims are brought in inverse con-
demnation, for nuisance, or for negligence. In Wyoming,
inverse condemnation requires a permanent taking, not
just temporary damage. If the claim is not made in in-
verse condemnation, then there may be governmental
immunity pursuant to Wyo. Stat. Section 1-39-120.
Pursuant to Wyo. Stat. Section 1-39-118, there is a
limit on damages that may be awarded. Wyoming ad-
heres to the common enemy rule.'o

IV. STATES FOLLOWING THE CIVIL LAW HULE

Under the civil law rule, the owner of the higher land
has an easement or servitude over a lower parcel,
which allows the upper landowner to discharge surface
waters âs they naturally flow from the higher land onto
the lower land of the sewient owner.4l The lower owner
had no right to obstruct that flow. The upper owner is
restricted in the sense that he or she is not allowed to
gather the surface water by an artifrcial means and
discharge the water onto the lower land in a greater
vollrme or in a manner different from how the water
would have been discharged naturally.t'Again, many
states have modified the civil law rule by requiring the
respective landowners not to be unreasonable in their
conduct.

Alabama
In Alabama, liability of the adjacent landowner for

diverting or altering stormwater runoff is determined
under the civil law rule.nt The Alabama Department of
Transportation relies on Section 14 of the Alabama
Constitution as a basis for asserting immunity of the
department to claims arising from stormwater runoff;

tn Id. 
^t 

470.
no Ladd v. Redle, 12 Wyo. 362,75 p. 691 (190A).

" Los Angeles Cemetery Assoc. v. Los Angeles County, 108
Cal.46I,37 P. 375 (1894).

n'San Gabriel Valley Country Club v. Los Angeles County,
182 Cal. 392, 398, 188 P. 554 (1920).

" Anno., 93 A.L.R. 3d at 1207.
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however, claims usually are brought in inverse con-
demnation for which there is no immunity.

In Robíchaux u. AFBIC Deueloprnent Co.,'n the court
stated that it recognized the common law right of a
lower landowner not to be injured by an upper land-
owner's interference with the natural drainage of sur-
face water onto the lower property. "An alteration in
the natural flow of surface water would be a wrongful
interference with the lower landowner's possessory
rights and could constitute trespass or nuisance."nu
However, in this case there was an easement giving the
upper landowner the right to drain surface water across
the lower landowner's property. The easement did not
specify or restrict the amount of surface water that
could be drained across the property. The court held
that the drainage of additional surface water from de-
veloped properties through a pipe inside the existing
natural ditch was merely that which was "reasonably
necessary to effectuate the purpose ofthe easement."'u

Arizona
Arizona's Attorney General's Ofïice reports that it

has had fewer claims for surface water runoff in the
past 5 years; however, the highway department has
adopted no specific measures to reduce such claims.
Claims are usually brought in inverse condemnation or
for negligence or other tort. Defenses asserted by the
department include the right to protect state property
from unnecessary surface water flow, that the claimant
lived in a naturally flood-prone area, or that the claim-
ant was contributorily negligent. Arizona reported no
claims arising out of injury to the environment, the
release of toxins into streams and rivers, or for viola-
tions of any federal or state laws on wetlands,
parklands, or clean water.

Arizona follows the civil law rule.o' In Gillespíe Land
and lrrigatíon Co. u. Gonzalez,nt water flowing into a
drainage system formed a pool at an intersection of a
"wash" and a canal, either because the amount of water
coming down the wash was more than could be con-
tained in its banks, or because a flume and culvert con-
stricted the flow. The waters overflowed the banks of
the wash and breached a dike constructed along the
west side of the wash, flooding some homes. Although
the jury returned a verdict in favor of the owner of the
waterway system, the trial court ordered a new trial
and issued an injunction requiring enlargement of a
flume, replacement of a culvert, and other action.

The Arizona Supreme Court agreed that a
"landowner is not responsible for his diversion of or his
failure to carry away flood waters, unless some other

" bb1 so. 2d rorT (Ala. 1990).
ou Id. utlorT.
nu Id. utro2r.
n'Southern 

Pac. Co. v. Proebstel, 6I Ariz.4l2, L50 P.2d 81
(t94q.

" 98 A.i, 752,979 P.2d 135 (1969).
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act contributes to their destructive effect."tn The defen-
dant could not be held liable for any failure of a flume
to carry away more water than the natural capacity of
the watercourse that flows into it.uo On the other hand,
a "landowner may not divert the natural waters of a
stream in such a manner that these waters, combined
with flood waters, cause damage to his neighbor."ut The
court set aside the injunction requiring, for example,
the widening of a flume, because there was no legal
duty of the landowner to carry away more than the
natural bank-to-bank flow of water in the wash.

Colorado
No statistics on claims were available from the Colo-

rado Department of Transportation. Claims generally
are brought for nuisance, to which Colorado's Govern-
mental Immunity Actu' applies, including any applica-
ble defenses thereunder. The department has had some
claims alleging the release of toxins in groundwater,
but it reports no other environmental-type claims con-
cerning wetlands or parklands. The department has
adopted an erosion control and stormwater guide to
reduce claims for stormwater runoff.

Colorado is a civil-law rule jurisdiction. In Hør-
gtcdues u. Skrbina,tt one of the issues concerned drain-
age problems caused by construction that raised the
grade. The court held that the owners of the property,
which was the dominant estate, had a right to have the
water drain onto the property ofthe serr¡ient estate and
therefore were entitled to injunctive relief to restore
adequate drainage from their property.u' ln Caluaresi u.

Brannan Sand & Grauel Co.,tt the court held that Colo-
rado had always followed the civil law rule and
"fn]either the fact that the land concerned is urban
rather than rural, nor the fact that the elevation on
both properties has been lowered without materially
altering the natural drainage flow, affords a rational
basis for creating exceptions to the general rule."uu The
court pointed out that when a city makes improvements
to a street, causing surface water to drain onto land
below the level of the street, the "city is not bound to
protect from surface waters those who may be so unfor-
tunate as to own property which is below the general
level ofthe street."ut

nn Id. at14z.
uo Id. at!44.
u' Id. at]'45.
u'CoLo. 

REV. STAT. $24-I0-I0I,et seq.
u' 695 p.2d 22t (Colo. App. 1981), modified in 662 p.2d,

1078.

'n Id. at226.
uu 

534 P.2d 652 (Colo. App. 1975).
uu The owner of upstream property possesses a natural

easement on land downstream for drainage of water flowing in
its natural course.

tt Calvaresi at 655, quoting Englewood v. Linkenheil, 146
Colo. 493, 362 P.zd 186 (1961). In Trinity Broadcasting of
Denver. Inc. v. City of Westminster, 848 P.2d 916, 921 (Colo.

Georgia

Georgia's Department of Transportation reports that
claims are filed in inverse condemnation, for nuisance,
negligence, or a combination ofthe foregoing. Ifa claim
is filed in tort, there is a limit on damages.tt Georgia's
Department of Law also responded to the suwey, ad-
vising that Georgia follows the civil law rule.un There is
no judicial or statutory immunity from inverse actions,
the primary form of action for surface water runoff
cases in Georgia. Georgia's Tort Claims Act provides
certain defenses for any cases that allege negligence. As
the Law Department advises, although there is no limit
for damages in an inverse condemnation action, there is
a cap of $1 million per claim, or $3 million per occur-
rence, for any claims in tort.

Georgia reports that defenses to runoff claims include
contending that the state's construction did not cause
the problem or that the highway design was in accor-
dance with established engineering principles. The de-
partment may seek indemnifrcation from contractors
for erosion-type claims.

Idaho
Idaho follows the civil law rule.uo ln Burgess u.

Saltnon Riuer Canal Co.;" the plaintiffs alleged that the
defendant was negligent in its release of water from the
Salmon Falls Creek Reservoir. The canal company sued
the Buhe Highway District and the Twin Falls High-
way District alleging that the flooding was caused by
their negligent design and construction of a highway
crossing. A 10-foot culvert had insufficient carrl.ing
capacity. When the water that was released from
Salmon Falls Dam reached the crossing, it backed up at
the crossing, which became like an earthen dam and
eventually collapsed.

The trial court held that the highway districts were
immune from liability pursuant to Idaho Code Section
6-904. The court held that the plan for reconstruction
was approved in advance by the highway districts and
that the plan complied with prevailing engineering
standards. Even if the crossing did not meet engineer-
ing standards, the two districts'decision not to comply
was based on budgetary concerns. Such a decision in-
volved planning rather than operational activity and

1993), the court acknowledged that "the saturation of land by
surface water flooding or by groundwater, in the correct fact
situations, can effect a taking ofproperty." However, the court
held that a taking did not occur when water leaked from a
municipal water system storage tank into the groundwater,
saturated the soil, and caused damage to the foundation of an
adjacent building.

tu Georgia Tort Claims Act, O.C.G.A. 50-21-1 to 50-2I-37
(1996 Supp.)

un M.Mill"tr Dev. Corp. v. Bull, 228 Ga.826, 188 S.E.2d 491
(r972).

uo Smith v. King Creek Grazing Assoc., 105 Idaho 644, 671
P.2d 1107 (1983).

u'119 Idrho 299, 805 p.2d, r22B oggr).



was immune from liability under Idaho Code Section 6-
904(1).

The Idaho Supreme Court disagreed and reversed.
First, the experts did not testify on what the applicable
engineering standard was at the relevant time; second,
there was insufficient evidence that the highway dis-
tricts approved the construction in advance, and, in any
event, "[t]he decision [whether] to comply with engi-
neering standards is not a discretionary act."u' The
court reversed summary judgments for the highway
districts and remanded.

As for the canal company, the court held that "the
civil law rule recognizes a sewitude ofnatural drainage
between adjoining landowners." However, the court
held that there is a rule ofreasonableness in the opera-
tion of a dam:

The jury should be instructed that, while the operator of
the dam must give primary consideration to the primary
purpose for which the dam was constructed [storage of
water for irrigation purposesl, it must also give some
consideration to other factors in the operation ofthe dam
and the discharge therefrom.o'

The court ordered a new trial since the jury was in-
structed only that the operator had a duty offlood con-
trol.

In Burgess u. Salmon Riuer Canal Co.,un following the
remand in Burgess 1, the court affirmed the trial court
decision, entered after a jury verdict, denying the ap-
pellant's third-party claim against the T\vin Falls and
Buhe Highway Districts.

Iowq
The Iowa Department of Transportation reports

fewer claims in the past 5 years (1992-1996) than in the
previous 5-year period. Highway construction activity
caused the majority of the claims in the most recent
period. Plaintiffs frequently alleged damages to crops
from flooding. Although there were no specific meas-
ures taken to reduce the number of claims from storm-
water runoff, the department reports that it has im-
proved design and construction to provide proper
drainage during construction, including silt fences and
retaining structures. Most claims are for inverse con-
demnation or negligence. The department reports that
Iowa follows a modification of the three basic liability
rules as set forth in Brauerman u. Eicher,uu Leuy u. Iowa
State Highway Comm'n,oo and Corutolly u. Dallas
County, Iowa.u'

ln Maisel u. Gelhaus,u" the court, following the civil
law rule, observed that in Iowa a plaintiff has the bur-

u' Brr.g"ss at 1232.
ut 

Id.. ^trzïo.
"n 127 rduho 565, 908 p.2d 230 (1995).
ou 238 N.\4¡.2d 331 (Iowa 19?6).
uu 

171 N.W.2d 580 (Iorva 1969).
u'465 N.w.2d 825 (Iowa 1991).
o'416 N.w.zd 81 (Iowa 198?).
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den of proving that his or her land is the dominarrt es-
tate and that the defendant's land is the sen¡ient es-
tate; the relative elevation of the respective tracts de-
termines which is the dominant and which is the
servient estate. The natural flow of water cannot be
interrupted by the serwient owner so as to cause injury
to the estate of the dominant owner.

Kønsøs

The Department ofTransportation reports that in the
past 10 years the department has had five lawsuits on
runoff issues at three locations. Claims in four of the
five cases were in excess of the state's statutory
$500,000 per occurrence limitation on damages. The
department asserts design immunity as a defense, as
well as the defense of comparative negligence under
Kansas Statutes Annotated 60-258a.

Kansas follows the civil law rule.un h Clawson u.

Garrison,'o among other things, "land shaping" by the
plaintiff eliminated the lagoons on three quarters of her
land. The surface water retention capability of the la-
goons on the plaintiffs land was lost also because of the
plaintiffs conversion to irrigated farming. Later, when
there were heavy rains, the defendant engaged in self-
help; she threw up an earthen dike on the land parallel
to and immediately adjacent to the plaintiffs access
road, which caused water to back up and stand in the
crops on the plaintiffs land. The court held: "[w]e are
satisfied the evidence indicates plaintiffs actions in
leveling her land and in constructing the elevated ac-
cess road with two culverts had the effect of accelerat-
ing and increasing the flow of surface waters onto de-
fendant's land."tt

The court held that "it appears plaintiff invited and
precipitated the injury upon her own property. It was
her action in leveling her land and establishing the
elevated access road with culverts which precipitated
defendants'retaliatory action."t' The court affirmed the
judgment below granting the defendants an injunction.

Louisiøna
Louisiana reports that stormwater runoffis usually a

local responsibility. However, Louisiana's Department
of Transportation notes that it has had more claims in
the past 5 years: plaintiffs filed 12 suits seeking about
$tOO million; there were several class-action suits.
There was no liability in six actions, but six cases were
still pending as of April L997, for a total of about $65

un Baldwin v. City of Overland Park, 205 Kan. 1, 468 P.2d
168 (1970).

'o 3 Kan. App. 2d 188, 592 P.2d 117 (Ig7g).
tt Cla*son at I24. The court noted K.S.A. 24-105, which

declares it to be unlawful "for a landowner or proprietor to
construct or maintain a dam or levee which has the effect of
obstructing or collecting and discharging with increased force
and volume the flow of surface water to the damage of the
adjacent owner or proprietor." 1d. at 127 .

" Id. at l2B
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vada's statutory immunity for discretionary actiontto
and the statute's limit on damages in tort.'u'

New Hørnpshire
New Hampshire reports that it has had little experi-

ence with claims arising from storm water runoff. The
relatively few claims have involved minor property
damage resulting from culverts or other drainage struc-
tures that failed to operate properly. To date, such
claims have been treated as stândard negligence
claims. The plaintiff is required to demonstrate con-
structive or actual notice on the part ofthe department
of the condition that caused the flooding and the de-
partment's failure to act reasonably to correct the situa-
tion once it had notice.

Under New Hampshire law, the state retains signifi-
cant sovereign immunity on issues related to the design
and construction ofits highways and associated drain-
age structures under the discretionary function excep-
tion in NHRSA 541-B:19 l.c.'u' Nonetheless, if the de-
partment fails to properly follow the design plan or
negligently constructs the roadway or its drainage sys-
tem, it would not have immunity.

New Hampshire follows the rule of reasonable use.tu'

In Dudley u. Bechey,'"t the court noted that in New
Hampshire,

A landowner may manage or control diffused surface
water in any manner, provided it is reasonable in light of
the interest affected thereby....In determining whether
the measures taken by the landowner to control or
mânage diffused surface water are reasonable, a court
must consider the extent of the alteration of natural or
existing runoff patterns, the importance and nature of
the land and its use, and the foreseeability and
magnitude of any resultant damage.'"

New Jersey
There are no statistics available on whether the

state's Department of Transportation has had more or
less claims in the past 5 years. To minimize claims, the
department's policies require that the roadway design
preserve, to the greatest extent possible, the precon-
struction surface flow pattern in a watershed. In addi-
tion, roadway design is required to minimize drainage
impact consistent with the state's soil erosion and
sediment control guidelines. Claims are filed based on
inverse condemnation, nuisance, and negligence. If a

claim is based on negligence, the department has a
plan or design immunity defense, which is perpetual

tuo 
NEV. REv. STAr. $ 41.032.

tut ld. $ 41.095.
tt' DiFruscia v. N.H. Dep't of Public Works and Highways,

136 N.H. 202,672 A.2d 1326 (1992),
tut Micucci v. White Mountain Trust Co., 114 N.H. 436,321

^.2d57s 
(r97Ð.

"n 192 N.H. b68, 562 A.zd 57a (1989).
tuu Drrdley at 574-575.

under its Tort Claims Act.tuo Although the department
has had two lawsuits alleging damage to wetlands, the
department prevailed on summary judgment
(unpublished opinion) on the inverse condernnation
claim, and plaintiffs dismissed the cause of action in
tort.

New Jersey follows the rule of reasonable use.to'

New Yorh
New York's Department of Transportation reports no

discernible change in stormwater runoff claims in the
past 5 years. Claims in New York, which follows the
rule of reasonable use,tut seem to be based primarily on
negligence. The department asserts Section 54-a of the
state's highway law as a defense to such clairns. No
claims were reported relating to damage to ttre envi-
ronment, including claims for injury to wetlands or
parklands.

In Osgood u. Buching-Reddy,'un the Appellate Division
noted that in New York, a landowner is not liable for
damages to abutting property from the flow of surface
water brought on by improvements, provided that they
are made in good faith in order to put the property to
some rational use, and provided that the water is not
drained into the other property by means of pipes or
ditches.tuo

North Carolina
The North Carolina Department of Justice's Highway

Division advises that the number of runoff clairns per
year (10 to 12) has remained about the same over the
past 5 years. The state has sovereign immunity for
stormwater claims, unless the court determines there
has been a taking by inverse condemnation.

The state follows the rule of reasonable use. In
Pendergrast u, Aiken,tu' after reviewing a number of
prior decisions, the courb "concluded that it had tradi-
tionally included elements of 'reasonable use' in its ap-
plication of the civil law rule in an effort to accommo-
date change in the social and economic structure of

$162
socrety.'

tu'N.J.s.A. 
59,4-6.

tut Armstrong v. Francis Corp., 20 N.J. 320, l2O A.2d 4
(1956). See, Sheppard v. Township of Frankford, 261 N.J. Su-
per. 5, 6178 A.2d 666 (1992) (Error for the court to refuse in-
junctive relief after the jury's frnding of the existence of a con-
tinuing nuisance caused by the drainage).

ttu Kossoff v. Rathgeb-Walsh, Inc., 3 N.Y.zd 583, 170

N.Y.S.2d 789, 148 N.E.2d 182 (1958); Musumeci v. State, 43

A.D.2d 288,351 N.Y.S.2d 2II(Ath Dept. 1974).

'un z0z 
^.D.2d 

920, 609 N.y.s.2d 690 (1994).
tuo osgood at 691.

'u' 298 N.c. z0r,286 s.E.2d 782 (1922).
tu' kI.



North Dakota
North Dakota follows the rule of reasonable use.to'In

Martin u. Weckerly,"o the defendants failed to meet any
of the four requirements of the reasonable use rule.
That is, the defendants failed to show that there was a
reasonable necessity for such drainage; that reasonable
care had been taken to avoid unnecessâry injury to the
land receiving the surface water; that the benefrt to the
land drained outweighed the gravity of harm to the
land receiving the surface water; and that "where ptac-
ticable, it [had been] accomplished by reasonably im-
proving and aiding the normal and natural system of
drainage according to its reasonable carrying capacity"
by a reasonable and feasible artificial drainage sys-
tem.ttt

Ohio
Ohio follows the rule of reasonable use.tun

In Accurate Die Casting u. City of Cleueland,'u' the
court held that when a municipality superimposes its
storm sewer. system upon a natural watercourse, it
must do so in a manner consistent with the rights of
adjoining landowners; however, the construction of a
lO-year storm sewer system did not result in the per-
manent, partial appropriation of the plaintiffs prop-
erty. "The potential of plaintiffs property to flood at
intervals of 'not substantially more than ten years,'
however, does not constitute the frequent flooding re-
quired by the decisions of the Supreme Court."t'*

Rhode Island
The Department ofTransportation does not report an

increase in claims arising from surface water runoff.
The department is using "detention basing" to control
flow and is installing soil water repeaters and using
absorbent pads in sensitive areas. The department re-
ports that the most common basis for claims is negli-
gence. The department, which has a judicially-based
defense for immunity for the exercise of discretion, also
asserts as defenses various exceptions to the statutory
waiver of sovereign immunity, contributory negligence,
or assumption of risk. The state's tort claims act limits
tort claims to $100,000,tu0 unless a special act is passed

by the legislature increasing the limit.

to'Jones v. Boeing Co., 153 N.W.2d 897 (N.D. 196?).

'u'964 N.w.zd 98 (N.D. 198b).
tot 

Id.. 
^t96.tuu McGlashan v. Spade Rockledge Terrace Condo Dev.

Corp, 62 Ohio St. 2d 55, 402 N.E.2d 1196 (1980); and Kneier v.

Ohio Dept. of Transp., 63 Ohio Misc. 2d 309,629 N.E.2d 1090
(1992) (Plaintiffs did not show by a preponderance of the evi-
dence that the department violated the requisite standard of
care in designing and constructing l-271 and a drainage sys-
tem.).

'u' 2 ohio App. 3d 386,442 N.E.2d 459 (1981).
to" Id. at464-6s.
tun R.I. Gou. Laws 9-31-1, ef. seq.
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Rhode Island follows the rule of reasonable use:t'o

One known advantage ofthe rule is its flexibility. It can
be applied in situations unthought of in the day when
surface $'ater was truly considered to be the common
enemy. Unlike the civil-law rule, it will not hamper land
development, and in contrast to the common-enemy rule,
it permits a more equitable allocation of the costs of such
improvements, for the owner improving his land must
take into consideration the true cost ofsuch development
to the community."t

Utah
Utah follows the rule of reasonable use.tt'

Virginia
Virginia's Office of the Attorney General reports that

although there are no statistical data available, there
probably have been fewer claims since the incorpora-
tion of storm water management procedures into the
Virginia Department of Transportation's highway
plans.

Virginia follows a combination of the common enemy
doctrine and the rule of reasonable use, that is, a Vir-
ginia Rule.ttt Typically, claims for stormwater runoff
are brought in inverse condemnation or for negligence.
The defenses the department may assert include the
common enemy doctrine, the contention that the water
was diverted to a natural drainway, or the defense that
the action was reasonable. Ifa claim is brought in neg-
ligence, the oflice asserts also as a defense the curent
$100,000 statutory limit on damages in tort claims.

Wisconsin

The Wisconsin Department of Transportation has ex-
perienced the usual rate of claims for stormwater run-
off over the past 5 years, with an average of about five
per year. Cases are usually brought in inverse condem-
nation. If the claim is not filed as an inverse claim,
then the department has a judicial basis for asserting
immunity to claims arising from stormwater runoff.tto
Also, prior notice of a tort claim is a statutory require-
ment.

It appears that Wisconsin follows the reasonable use

rule. In Soo Line Railroad u. Commission'er of Trans-

t'o Butle. v. Bruno, 115 R.I. 264, 341. A.zd 735 Í97Ð,
ttt Butler at 741.
tt' Sanford v. Univ. of Utah, 26 Utah 2d.285, 488 P.2d 741

(1971) (Lower property owner had no right to maintain a dam
that will back up water onto the upper landowner's property;
On the other hand, a dominant tenement may not channel the
natural flow of water into a small pathway so that the water
enters upon the lands of the servient tenement with an un-
natural destructive force.).

t" Mccauley v. Phillips, 216 Ya. 450, 219 S.E.2d 854
(1975); Mullins v. Greer, 226Ya.587, 311 S.E.2d 110 (1984).

tt' Va., ,r. Town of Manitowoc Rapids, 150 Wis. 2d 929, 442

N.W.2d 557 (1989).
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portation,"u the court affirmed an order of the Commis-
sioner requiring the railroad to install a 60-inch pipe in
its track bed to alleviate upstream flooding. The court
held that the applicable statutettu requires upstream
landowners to protect downstream owners and imposed
liability on the upstream landowner where the up-
stream landowner failed to comply with that duty.ttt
The court distinguished cases cited by the railroad that
"arose under the now rejected 'common enemy' doc-

s1ì8[rlne.

VI, CLAIMS ARISING OUT OF SURFACE WATER RUNOFF

INTO FEDERAL OR STATE PROTECTED WETLANDS OR

INTO STREÄMS OR RIVERS

One objective ofthe study was to ascertain the extent
to which there are claims for surface water runoff into
protected wetlands or for the release of toxins into
streams or rivers.

The Clean Water Actt'n was originally enacted by
Congress on June 30, 1948, as the Federal Water Pollu-
tion Control Act. Section 7257(a) states that the act's
objective is to restore and maintain the chemical,
physical, and biological integrity of the nation's waters.
Certain national policies are established by the act. In
Section 1251(b), the act emphasizes that "It is the pol-
icy of the Congress to recognize, presetve, and protect
the primary responsibilities and rights of States to pre-
vent, reduce, and eliminate pollution, to plan the devel-
opment and use (including restoration, preservation,
and enhancement) of land and water resonrces."

The act further provides in Section f251(g) that "lilt
is the policy ofCongress that the authority ofeach state
to allocate quantities of water within its jurisdiction
shall not be superceded, abrogated or otherwise im-
paired by this chapter."

The act itself does not specifically address control of
or responsibility for surface water runoff. The act does
declare, inter alia, that the goal is to eliminate the
"discharge of pollutants" into navigable waters by 1985
and that the "discharge of toxic pollutants in toxic
amounts" is prohibited. Under the act, it appears that
Congress imposed the major responsibilitv for the con-

"u 170 wis. 2d 548,489 N.w.2d 672 (rgg2).
t'u At iss.,e was section 88.87(2Xa) of the Wisconsin Stat-

utes, which stated that

[Wlhenever any county, town, city, village, railroad
company or the department of transportation has
heretofore constructed and now maintains or hereafter
constructs and maintains any highway or railroad grade
in or across any marsh, lowland, natural depression,
natural watercourse, natural or man-made channel or
drainage course, it shall not impede the general flow of
surface water or stream water in any unreasonable
manner.

Soo Line Railroad at 674.
t" Id. ut676.
,rt Id.
tt'33 

U.S.C. section 125I, et seq.

trol of water pollution on the states.tuo The varied to-
pographies and climates in the country called for varied
solutions in order to establish water quality standards
within the states."t Under the act, enforcement is
shared by the United States, the states, and their citi-
zens.tu'

Pursuant to 33 C.F.R. Section 323.2, the term
"waters of the United States" includes wetlands, which
are further defined to mean "those areas that are inun-
dated or saturated by surface or ground water at a fre-
quency and duration suffrcient to support, and that
under normal circumstances do support, a prevalence of
vegetation typically adopted for life in saturated soil
conditions."t" As noted in a recent article, "The func-
tional and ecological importance of wetlands, only re-
cently understood and widely acknowledged, challenges
the Clean Water Act with the task of protecting an ex-
traordinarily delicate and sensitive natural resource."t'o
Among the functions performed by wetlands are the
conveyance and storage offloodwater, the prevention of
erosion and saltwater intrusion, sediment control, and
the providing of habitat for fish, shellfish, and water-
fowl.

Neither the research on case law nor the survey dem-
onstrated any significant claims arising out of storm-
water runoff into protected wetlands or into rivers and
streams. The few couú decisions in this area involve
questions of whether highway activity, such as drain-
age, can create an artifrcial wetland that then becomes
a protected wetland. Claimants were sometimes con-
cerned that the highway authority could create a pro-
tected wetland, thus subjecting the area to regulation.

For example, in Hutchenson u. Town of Andouer,"u
there was some evidence that the defendant's drainage
of surface water would have a harmful thermal effect
on an existing wetland. The plaintiffs also argued that
the continuing encroachment of drainage on their land
would cause more of their property to fall within the
regulatory authority of the town's wetlands commission
and that the flow could create a regulated activity.

tto District of Columbia v. Schramm, 631 F.2d 854 (D.C.

Cir. 1980) (The EPA's decision not to veto a state National
Pollutant Discharge Elimination System (NPDES) permit.is
not reviewable in federal district court.).

ttt Mississippi Comm'n on Natural Resources v. Costle, 625
F.2d 1269 (1980) (Course of the Clean Water Act through
Congress demonstrates emphasis Congress placed on giving
responsibility to states and letting the Agency exercise discre-
tion in supervising the NPDES program.).

tt'D. Hodas, Symposium: Environmental Federalism: En-
forcement ofEnvironmental Law in a Triangular Federal Sys-
tem: Can Three Not Be A Crowd When Enforcement Author-
ity is Shared by the United States, the States, and their
Citizens? 54 Md. L. Rev. 1552 (1995).

tt'United States v. Cìty of Fort Pierre, 747 F.2d 464,465
(8th Cir. 1984), citing 33 C.F.R. $ 323.2 (c).

'U, MICHAEL G. DESMA, A SoUND oF THUNDER: PRoBLEMS
AND PROSPECTS IN WETIAND MITIGATIoN BANKING, 19 COLUM.
J. ENVTL. L.497 (1994).

ttu 1997 Conn. Supr. LEXIS 87 (1997).



Thus, an issue that may arise is whether government
activity has created an artificial wetland that is pro-
tected just as a naturally created one. The case of Citi-
zens Disposal, Inc. u. Department of Natural Re-

sottt'cestu" involved the issue of permission to use a
particular parcel ofland as a landfill because it had not
met the requirements of the Wetland Protection Act."'
In afTirming the denial of the applicant's request for a
permit, the court agreecl that the land at issue was a

wetland and that the parcel at issue was part of a wet-
land area. Whether the wetland was artificially created
or was natural was not important within the meaning
of the law: "The fact that the wetland was probably
artifìcially created by a redirection ofthe drainage pat-
terns when U.S. 23 was constructed does not alter the
current value of the wetland."ttt

Each case depends on the circumstances, of course.

There is authority stating that an area may not be

subject to regulation if it was rendered a wetland by
virttre of the government's own conduct. In United
States u. City of Fort Piet'ce,t"n the Army Corps of Engi-
neers claimed that the Fort Pierce Slough was a wet-
land within the jurisdiction of the Corps. The Corps

contended that the city violatecl Sections 301 and 404 of
the Clean.Water Act'no when the city failed to obtain a

permit before constructing streets across the Slough.

The Eighth Circuit reversed the district court's decision
that the Slough was a wetland within the jurisdiction of
the Corps and that the city's construction oftwo streets
without a permit violated the act.

In reversing the judgment below, the court decided
that the Slough was not a wetland because of the
"peculiar facts and unique circumstances surrounding
the Slough, its history, and its origin as a potential
wetland."tnt Among the facts were that the area had
been dry prior to 1968 when the Corps's own dredging
activities caused surface water to become trapped in
the Slough. The court held that the act did not author-
ize the Corps "to assert jurisdiction in a situation in
which privately owned land, not otherwise within the
Corps's jurisdiction, exhibits wetland characteristics
only as an incidental result of unrelated river mainte-
nânce."tnt The court made it clear, however, that its

"u 172 Mi"h. App. 541,432 N.W.2d 315 (1988), app. denied
432 Mich. 9II,444 N.W.2d 114.

tt'M.C.L. 281,.701ef seg; M.S.A. 18.595 (51), ¿t seq.
tut Cìtizen's Disposal, Inc. at 320. See Samperi v. Inland

Wetlands Agency, 1993 WL 27026 (Conn., July 27, 1993)
(Plaintiffs proposed the use of an alternate road and culvert
layouts to reduce the impact of a subdivision on wetlands);
County ofFreeborn by Tuveson v. Bryson, 309 Minn' 178,243
N.W. 2d 316 (1976) (Minnesota Supreme Court enjoined the
construction of a county highway that would destroy a marsh.)

See also, N.J. Srar. ANN. $ç 13:98-1 to 13:98-30 (state permit
required for development in wetlands).

'un 747 F.2d 464 (bth cir. 1984).

'oo 93 u.s.c.A. çg 1911, 1844.
tnt City of Fort Pierre at 466.
tn'Id. 

^t4G7.
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holding was not meant to challenge the Corps's juris-
diction with regard to any other artificially created
wetland-type environment. 

to'

Occasionally, the wetlands question is one of valua-
tion. In West Jefferson Leuee District u. Coast Quality
Cottstruction Corp.,tnt the issue was the amount of com-
pensation due the landowners when, at the time of the
expropriation, almost all of the property was designated
as wetlands under the Federal Clean Water Act. The
court noted that in 1972 Congress passed the Federal
'Water Pollution Control Act Amendments,'ou renamed
the Clean Water Act in 1977. The law gave the Corps of
Engineers the regulatory power to prohibit the dis-
charge of pollutants into navigable waters except as

authorized by a permit. The court held that "in order to
show their land should be valued based on a use to
which the land was not being put at the time of the
expropriation, the landowners herein must show it was
reasonably probable they could have obtained the Sec-

tion 404 and Section 10 permits from the Corps in the
reasonably foreseeable future."tou The landowners failed
to meet their burden. The court, in reversing the lower
court, determined that the property at the time of the
expropriation had a value based on its highest and best
use as non-permitted wetlands, which could only be

used for recreational purposes.tnt
The suwey sought to determine whether the depart-

ments had claims arising out of or alleging either (a)

injury to the ecological balance or (b) release of toxins
into streams and rivers. As seen in Table IV, only six
states (Louisiana, Mississippi, New Mexico, Tennessee,
Texas and Wisconsin) reported having any claims in-
volving alleged injury to the ecological balance of
streams, rivers, watersheds, or wetlands. Nine states
(California, Illinois, Louisiana, Missouri, Mississippi,
New Mexico, Tennessee, Texas, and Wisconsin) re-
ported claims involving the alleged release of toxins
into streams or rivers.

The survey also sought to assess whether the state
highway departments had experienced claims for
stormwater runoff related to any federal or state wet-
lands, parkland, clean water, or similar laws. Only
seven states (Georgia, Illinois, Minnesota, Mississippi,
Missouri, New Jersey, and New Mexico) reported any
such claims, all of which, except one for which there is

no reported decision, were settled.

VII. MEASURES ADOPTED BY THE STATES TO MITIGATE

OR REDUCE CLAIMS FOR STORMWATER RUNOFF

As seen in Table VI, although many states reported
undertaking specific measures to reduce runoff claims,
16 states reported that they had not adopted any spe-

tnt Id.

'o'640 so, 2dl2s9 (La. 1994).
tnu gg u.s.c.A. g 1251.
tou West Jefferson Levee Dist. at 1280.

"'Id. utrzg'.
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TABLE IV. CLAIMS FOR INJURY TO ECOLOGICAL
BALANCE OR FOR RELEASE OF TOXINS INTO STREAMS
AND RIVERS

TABLE V. CLAIMS FOR STORMWATER RUNOFF RELATED
TO ANY FEDERAL OR STATE WETLANDS, PARKLAND,
CLEAN WATER, OR SIMILAR LAìJVS

STATE

Alabama
Alaska
A¡izona
A¡kansas
California
Colorado
Connecticut
Delaware
D. C.
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi

Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

Territories
Virgin Islands
Puerto Rico
Guam

REIEÄSE

OFTOXINS COMMEMS

Yes l Claim
No
No

Yes

Yes Wetlands and
drinking wa-
ter reservoir
were salted

Yes
No
No
No

No
Yes
No
No

Yes
No

Alabama
Alaska
A¡izona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
Territories
Virgin Islands
Puerto Rico
Guam

ECOI,OGICAI,

BAL\NCE

No
No
No

No

No
No

No
No

No
Yes
No

Yes
No
No

Yes

No
No

No

Yes
Yes
No

No
No
Yes

No

No
No
No

No
No
No

No
No
No

Yes

No
No

Yes

No
No
No
No

No
No

Yes
-- 200
Yes
Yes'ot
No

No

No
Yes
No
No

No
No

No

No
No

No

No
Yes
Yes

No
No

No
Yes
Yes

No
No

Yes
No

tn' No litigation as all claims were resolved with the EPA,
Army Corps of Engineers, or other regulatory agency.

tnn 
Some complaints with the Corps of Engineers were set-

tled.

'oo City of Meridian v. MTC, not appealed or otherwise re-
ported.

'ot Orr" claim settled in which runoff allegedly damaged a
freshwater stream.
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TABLE VI. STATES REPORTING SPECIFIC MEASURES DESIGNED TO REDUCE INCIDENCE OF CLAIMS FOR STORMWATEH

RUNOFF ì

:
Alabama
Alaska
Arizona
Arkansas
California

Colorado

Compliance with Clean Water Act

No
Use of Design and Construction and Sediment Control Manual
Increased efforts to comply with federal Clean Water Act; applied for Statewide Storm W'ater

Pollution Prevention Permit
Adopted erosion control and stormwater guideline

No

No
Including stormwater management in design of projects where required by law

No

Connecticut No
Delaware Rapid response to calls regarding drainage problems

D. C.
Florida Adherence to Florida Stat. Chapters 373 and 403 pertaining to stormwater management

Georgia Emphasis on erosion controVpublic relations
No

Revisions to drainage manual
No
Improvement ofdesign and construction features to provide proper drainage during construction,

including silt fences, retaining structures

Updated design standards for current and new construction

Hawaii
Idaho
Illinois
Indiana
Iowa

Kansas
Kentucky
Louisiana
Maine
Maryland No
Massachusetts No
Michigan
Minnesota
Mississippi No
Missouri Departmental procedure to assess potential backwater damage due to a highway project

Montana No
Nebraska No
Nevada No
New Hampshire No
New Jersey policies requiring that the roadway design preserve, to the greatest extent possible, preconstruc-

tion surfacå flow pattern in the wátershed or roadway design, consistent with state soil erosion

and sediment control guidelines

New Mexico
New York No
North Carolina Use of general dlainage policies and practices of the department

North Dakota
Ohio
Oklahoma No
Oregon
Pennsylvania
Rhodslsland Utilization ofdetention basin and other devices in sensitive areas

South Caroliua
South Dakota
Tennessee Section 209 project erosion and siltation guideline for road and bridge construction

Texas
IItah
Vermont
Virginia
Washington
West Virginia
'Wisconsin

Wyoming

Territories
Virgin Islands
Puerto Rico
Guam
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cific measures. Several other states did not respond
specifically to the question.

The measures mentioned are illustrated below but
include reliance on or improvement in design and con-
struction of highway structures, adoption of departmen-
tal policies or use of manuals concerning erosion or
sediment control, adoption of erosion control and
stormwater guidelines, rapid response to calls con-
cerning drainage problems, prior assessment of poten-
tial backwater damage due to a highway project, and
effective public relations.

CONCLUSIONS

There have been significant claims against highway
agencies for damages from the runoff of surface rilater.
The majority rule now is the rule of reasonable use,
which requires each landowner to conduct himself or
herself reasonably when dealing with runoff that af-
fects abutting owners. Nevertheless, many states still
adhere either to the common enemy or to the civil law
rule. Frequently, however, the courts modify the latter
doctrines by engrafting a rule of reason without adopt-
ing the rule of reasonable use. The rule of reasonable
use, althorlgh more flexible, is less predictable.

The state-by-state discussion shows that most often
claimants sue the governmental agency in inverse con-

demnation but frequently sue for negligence or nui-
sance for damage to property from stormwater runoff.
Although some stâtes report an increase in runoff
claims, numerous states responded that the number of
claims has been relatively constant. Many jurisdictions
reported having very few such claims, and a few states
even reported that they were experiencing fewer
claims. Although many states indicated that they had
adopted specific measures to reduce claims for runoff,
some jurisdictions report that they have not adopted
any specific measures to reduce claims.

Only a few states report any claims arising from al-
leged damage from highway-related stormwater runoff
into wetlands or for the release of toxins into streams
or rivers. There has been some litigation over the artifr-
cial creation of wetlands, but there appear to be no re-
ported cases concerning the highway agency's alleged
failure to control runoff flowing into wetlands, streams,
or rivers due to highway projects or drainage.

In sum, the trends appear to be an increase in the
number of claims in some states and the adoption by
the courts of a rule ofliability based on reasonable use.
At present, there is a dearth of authority on liability
under federal statutes of highway departments for fail-
ure to manage or control surface water runoff.
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