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TH E PROBLEM AND ITS SOLUTION 

State highway departments and 
transportation agencies have a contin
uing need to keep abreast of operating 
practices and legal elements of 
specific problems in high way law. 
This report supplements and updates 
a paper in Volume 3, Sel ected St udi es 
in Highway Law, entitled "Labor 
Standards in Federal-Aid Highway 
Construction Contracts," pp. 1295-
1330. 

This paper will be published in a 
future addendum to SSHL. Volumes 1 

and 2, dealing primarily with the 
law of eminent domain, were published 
by the Transportation Research Board 
in 1976. Volume 3, dealing with 
contracts, torts, environmental and 
other areas of highway law was published 
and distributed early in 1978. An 

• • I expandable publication format was used 
to permit future supplementation and 
the addition of new papers. The first 
addendum to SSHL, consisting of 5 new 
papers and supplements to 8 existing 
papers, was issued in 1979; and a 
second addendum, including 2 new papers 
and supplements to 15 existing papers, 
was released at the beginning of 
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1981. In December 1982, a third 
addendum, consisting of 8 new papers, 
7 supplements, as well as an expandable 
binder for Volume 4, was issued. 
In June 1988, NCHRP published 14 new 
papers and 8 supplements and an index 
that incorporates all the· new papers 
and 8 supplements that have been 
published since the original publica
tion in 1976, except two papers that 
will be published when Volume 5 is 
issued in a year or so. The text, 
which totals about 3000 pages, 
comprises 67 papers 38 of which are 

published as supplements in SSHL. 
Copies of SSHL have been sent free of 
charge, to NCHRP sponsors, other 
offices of state and Federal 
governments, and selected university 
and state law libraries. The officials 
recei.v.ing complilnentary copies in each 
state are: the Attorney General and 
the Chief Counsel and Right-of-Way 
Director of the highway agency. Beyond 
this initial distribution, the volumes 
are for sale through the publications 
office of TRB at a cost of $145.00 per 
set. 
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SUPPLEMENTARY MATERIAL 

Editor's note: Supplementary material to the paper "Labor Stan
dards in Federal-Aid Highway Construction Contracts" is referenclld 

to topic headings therein. Topic headings not followed by a page 
number relate to new matters 

CONVICT LABOR (p. 1296) 

Scope of Convict Labor Prohibition (p. 1297) 

Use of Convict-Made Materials: Definitions 

In 1983 the prohibition against use of convict labor in construction 
of federal-aid highways was broadened to proscribe the use of" materials 
produced by convic labor. " 1 A year later, in 1984, the prohibition against 
use of convict labor wa modified to permit use of pe1·sons under "su
pervised relea e programs ' a well a those on parole or probation.2 

Subsequently in the Surface Tran portation A sistance .Act of 1987 3 

the re ti'iction on use of convict labor and convict-made goods were 
1·ewritten to pe1·mit: ( 1 ) u e of labor perfonned by convicts on parole 
supervised release, or probation; and ( 2) u e of convict-made materials 
if they were produced by convict : (a) who are on parole, supervised 
relea e or probation from a prison or ( b) who are in a qualified prison 
facility, and the amount produced in that facility for highway construc
tion dmi.ng any 12-month period does not exceed the amount produced 
in that facility fo1· that purpo e du.ring the year ending July 1, 1987:' 
The term "qualified prison facility a used in this instance is defined 
a an. prison facility in which convicts produced materials for highway 
con truction on Federal-aid highwavs during the 12-month period ending 
July 1, 1987. 

"ANTI-KICKBACK" LEGISLATION (p. 1298) 

Coverage of the Law (p. 1299) 

The Federal .Anti-Kickback Act hould be unde1'Stood as part of a 
multifaceted legislative framework to facilitate enforcement of federally 
determined wage tandards in projects funded or aided by the Federal 
Government.5 It pecific purpose i to assure tha laborers on federally 
aided projects receive the full amount of the wages to which they are 
entitled by law or contract, without being compelled to give back part 
of their wages to their employer or the contractol'. Enactment of this 
legislation was prompted by instances of flagrant use of threats and 
coercion or deception to induce laborers to return-or "kick back"
part of heir wages to their employer or the contractor on the project,6 

The practice is di tingui bed from tho e customarily dealt with as ex
tortion or blaekmail under tate law because i is restricted to actions 
arising out of the contract of employment. 

Although fact situations in which kickbacks are found or suspected 
vary widely the federal law has been construed narrowly in accordance 
with its stated purpose to ' protect labor standards. 7 Thus, where em
ployees of a construction subcontractor returned part of their wages to 
their employer's representative under threat of clism:issal if they did not 
do so the act was clearly violated.8 So also where a threat of dismissal 
was used by a union to enforce collection of its dues and contributions, 
it was determined to be a form of kickback.9 On the other hand, contri
butions or payments taken from employees' pay by an employer by 
authority of law or under a genuinely voluntary collective bargaining 
agreement or employment contract are not regarded as kickbacks.10 

MINIMUM WAGE STANDARDS (p. 1301) 

Application of the Davis-Bacon Act to Federal-Aid Highway Projects (p. 1301) 

Legislative and Administrative History · 

Davis-Bacon Act coverage of federal construction projects was ex
tended and clarified by amendments to the law in 1968 and 1983. 

The application of the Act to federally aided highway construction 
was originally limited to projects on the Interstate System. In 1968 this 
coverage was expanded to include "Federal-aid systems, the primary 
and secondary, as well as their extensions in urban areas, and the In
terstate System, authorized under the highway laws providing for ex
penditure of Federal funds upon the Federal-aid systems. " 11 In 1983, 
Congress amended the Davis-Bacon Act by removing the limitation of 
its applicat ion to "initial construction" performed on federal-aid high
way systems.12 

In an effort to improve administration of the minimum wage standards, 
the Office of Management and Budget ( 0MB ), through its Office of 
Federal Procurement Policy, in .August 1978 established an interagency 
task force repre enting the Department of Labor and the main federal 
agencies whose programs involved construction contracting. The Task 
Force recommended ( 1) eliminating the "30 percent rule" under which 
wage rates were determined to be "prevailing" if 30 percent or more of 
an ai'ea' workers in a pnticular classification were paid that rate; ( 2) 
authorizing of "averaging' as a method of computing a wage rate; (3) 
modifying the classification of the types of construction into four basic 
categories: residential, building, heavy, and highway; and ( 4) establish
ing categories for semi-skilled work in the classification of labor.13 

In December 1979, proposed new regulations based on these recom
mendations were published," and final regulations were promulgated to 
become effective on February 17 1981.15 However, the incoming Reagan 
Administration withdrew them for further study and revision, so that 
the new final regulations did not become effuctive until July 27, 1982.l6 

Five of the Secretary s 1982 regulations altering the method of de
termining prevailing wage rates were challenged in Building & Con
struction Trades Department, AFL-CIO v. Donovan. 17 These were ( 1) 



elimination of the so-called "30 percent rule" by which locally prevailing 
wage rates could be set at the rate paid to a 30 percent plurality of local 
workers; ( 2) authorization for combining data from adjacent rural coun
ties and excluding nearby urban counties when wage data in a particular 
rural county are insufficient to indicate a prevailing wage; ( 3) exclusion 
of wages paid on similar federally funded local projects; ( 4) expansion 
of the use of semi-skilled helpers to achieve "prevailing" status for a 
particular wage rate; and ( 5) auborization for contractors to submit 
weekly statements certifying compliance with federal standards instead 
of submitting actual payroll records for inspection. After reviewing the 
statutory language and legislative history, the court upheld the validity 
of these administrative modifications, except with respect to the use of 
helpers in estimating the prevalence of a wage rate and the use of cer
tification statements instead of reporting actual wage data. 

Coverage of the Act 

Application of the Davis-Bacon Act standards to second-tier subcon
tractors was challenged in 0. G. Sansome Co. v. Department of 
Transportation 18 as reaching beyond the intended scope of the statute. 
There, during construction of a segment of the Interstate System under 
a federal-aid highway project, the prime contractor gave a subcontract 
for furnishing the subbase materials. But, instead of obtaining the ma
terials from a standard commercial supplier ( materialman ), the sub
contractor arranged to have them hauled from locations adjacent to the 
construction site and established exclusively to serve that site. This pre
sented a question of whether the truckers who hauled the subbase were 
sub-subcontractors, and so covered by the federal and state standards, 
or were employees of a third-party materialman for whom there was an 
exception in the coverage. The court held that the truckers in question 
were not employees of a materialman and, therefore, were covered.Noting 
that the subcontractor had arranged to be supplied from private borrow 
pits that were established solely for the project, the court stressed that 
the materialman's exception applied only to suppliers who were "in the 
business of selling such material to the general public and were not 
established exclusively to furnish materials for [ the project in ques
tion). " 19 

Due process and equal protection of the law issues were raised in 
Sansome by the question of whether statutory imposition of mandatory 
payments in Uie natw·e of liquidated damage for failure o comply with 
minimum wage standards could lawfully be imposed wi hout notice and 
hearing. The court dismissed these challenges saying: 

When the contractor submits his bid based on the prevailing wage deter
mination and freely enters into a oontract for the public work involved, 
in which contract he stipulates to be subject to the penalty provisions of 
the prevailing wage law, he canno: be heard to say that he was denied 
due process of law with respect to the enforcement of the penalty pro
visions.20 --

trl 

Notwithstanding a statement in a public contract that any construction 
work would not be done by the contractor, but would be done by sub
contractors, it was held that Davis-Bacon standards applied to the con
tractor where it appeared that the contractor's employees did in fact 
perform construction work on the project.21 

By an amendment to the Davis-Bacon Act in 1968,22 its coverage was 
modified to exempt employees in certified appr~nticeship and skill train
ing programs established to promote equal employment opportunity. The 
implications of this exception were considered in Suislaw Concrete Con
struction Co. v. State of Washington, Department of Transporta
tion, 23 where the contractor argued that the state transportation agency, 
through the state's prevailing wage law, may not require him to pay 
wages higher than those required by federal regulations. Arguably, to 
do so, by requiring application of state wage standards to trainees who 
were not enrolled in a formal apprenticeship program, would be uncon
stitutional because the state's prevailing wage law is preempted by the 
federal law and regulations. The court held, however, that the contrac
tor's evidence of federal intent to occupy the field of minimum wages 
was not sufficient to allow an inference of preemption. It found no lan
guage in the federal law or regulations indicating an intent to preempt, 
and it declared that the mere volume, complexity, and comprehensive 
nature of the federal regulations did not support an inference to preempt 
the state law. Nor did the court find that application of the state's law 
constituted an obstacle to achievement of the objectives of the federal 
law under the circumstances present.24 

Because of the nature of the federal-aid highway program, it is possible 
for highway construction contracts to provide that wage rates must 
comply with both the federal tandards in the Davis-Bacon Act and 
tandards based on state legi lation. It is also possible that the two sets 

of standards may differ in their legislative language or interpretations 
o tha employers are obliged to pay higher rates under one than under 

the othe1·. In such instances the courts have taken the po ition that these 
minimum wage rates ar e to be treated a a floor but not necessarily a 
ceiling. Thus in a Ka.nsas case, contract pecifications that made both 
state and federal standards applicable were held to merely m:eate a douple 
floor, with the higher of the two rates prevailing.25 

Applying this interpretation, Kansas courts also held that a munici
pality in adverti ing for bids on a construction project that did not 
involve any federal as. istance, might voluntarily specify that wage rates 
for the project must be not less than those prevailing in the project' 
locality as determined pursuant to the Davis-Bacon Act, despite the fact 
that ·.1ch wage rates were higher than rate pecified for public con-
truction projects under applicable st.ate law. Voluntary municipal ap

plica ion of federal wage rate determination was permitted so long a it 
did not result in a conflict between state and federal law or the state 
legislat ion had not preempted municipal options.26 

While t hi interpretation follow logically from the premise that the 
law of the sovereign ate should prevail where a construction project 



uses only the state's own funds, its applicability is less clear where a 
project receives federal assistance. Instances in which wage rates set by 
state law were higher than the rates established under Davis-Bacon Act 
authority raised the question of whether the Davis-Bacon rate would 
preempt the higher state rate. As applied to construction that is federally 
assisted through the Public Housing Act and Indian Housing Act, this 
question was answered in 1988 by promulgation of rules preempting any 
wage rate established under state law that exceeded the corresponding 
wage rate that was determined by federal authority. Bidding documents 
and contracts awarded for housing construction under those acts must 
specify that the higher state rates are inapplicable and unenforceable.27 

The rationale of preemption in federally assisted public housing and 
Indian housing was that additional costs are unnecessarily incurred by 
applying the higher state wage rates , and that contractors are encouraged 
to submit higher bids or else o:ffiset the higher wage rates by cutting back 
on the quality of materials and supplies or use of "bargain basement" 
and untrained workers.28 

During the rulemaking process of the Department of Housing and 
Urban Development, the constitutional aspects of its proposed preemp
tion were extensively discussed. Opponents of preemption emphasized 
that Congress and the Supreme Court had frequently recognized the 
benefits of permitting states to serve as laboratories of experimentation 
in legislative and administrative approaches to a wide range of govern
mental functions, and that there was no inherent or necessary conflict 
between the purposes of state and federal law in this instance. Rather, 
the disagreement was over the manner in which the data for determining 
prevailing wages were identified and compared from one area to another. 
Notwithstanding these arguments, HUD determined that its preemption 
was justified and authorized where, as here, a state law1 neutral on its 
face, had an adverse effect on the federal law's objective. In this case, 
the department found, the effect of state laws that prescribe higher-than
federal wage rates was to "divert funds from construction or mainte
nance of a greater number of lower income housing units to the payment 
of higher wages and thus obstruct the federal objective. " 29 

At that time ( 1988 ) the U.S. Department of Tran portation elected 
n?t o promulgate ~imiJar preemption regulations for federally assisted 
h1ghwa construction. On the premise that prevailing wage laws were 
enacted for the benefit of workers rather than cont ractors, the Depart
ment of Transportation continued a polic that, where two varying wage 
rates were established for a highway construction pr oject the higher 
rate would be applied. 

Determination of Prevailing Wage Rates (p. 1307) 

Legal E.ffects of Wage Rate Determinations and Changes Therein 
(p. 1309) 

' Prevailing wage rate determinations" are of two types. Project wage 
rate determinations are for pa1·ticular projects, are typically for short 

periods of time and specific circumstances, and are communicated di
rectly to the contracting agency that requests them, indicating their 
effective date . General wage determinations are applicable to all public 
construction projects to be performed in a specified geographical area . 
They are promulgated through public notice in the Federal Register, 
and may be modified in the same way. Contracting agencies are entitled 
to rely on the latest official communication or published notice of wage 
rates. 

For administrative convenience, modifications published or received 
by the contracting agency less than 10 days before the opening of bids 
do not require modification of the project specifications or bid instruc
tions, unless it finds that there is a reasonable time in which to notify 
the bidders affected by the modifi.cation.30 Thus, where a contracting 
agency was informally told of an imminent revision of the Secretary's 
wage rate determination on Friday, but the agency did not a ttempt to 
notify bidders prior to the opening of bids on the following Tuesday, 
the court upheld he agency s decision not to try to notify bidders, and 
did no r equire modification of the contract to conform to the subsequent 
incl'ease in wage rates.a1 

Once awarded with properly certified wage rates, a construction con
tract covered by Davis-Bacon Act standards need not be modified to 
require payment of higher wage rate in the event that the Secretary of 
Labor subsequently determine that wage rate trends require upward 
revision.~ Thus, where a contracting agency applied the prevailing wage 
rates for highway ' and "heavy work, but t he Secretary of Labor 
ubsequently disagreed and determined that the work should have been 

classified as "building," it was held that the secretarial determination 
came too late to compel modification of the contract . In order to bring 
about such a result, a secretarial determination must be officially pub
lished or received in writing prior to the contract award. In this instance 
an advance telephone notification of the classification change was insuf
ficient to cause modification of the bid specifications.33 

Classification of Laborers and Mechanics ( p. 1315) 

The reviewability of decisions by the Secretary of Labor relating to 
class~cation of work and worker in connection with making an official 
wage rate determination was que tioned in Commonwealth of Virginia 
ex rel. Commissioner, Virginia Department of Highways and Trans
portation 'V, Marshall. :w Thfil'e the state highway agency applied for a 
project wage rate determination for construction of a segment of the 
Interstate System in a metropolitan area where the median strip wa 
designed to accommodate tracks for a rapid transit system in a later 
phase of construct ion. The contracting agency classified the project as 
' highway " construction, but a subsequent ru.ling by the Department of 
Labor characterized the work as ' heavy construction" because it would 
ultimately be used as a railroad bed. 

On appeal to the Wage Appeals Board, the contracting agency argued 
that the work then being put under cont ract applied only to the highway V, 



project, and its e ·entual extension to become a rapid transit roadbed 
would not occur until at least a year late1· a t which time a new project 
wage rate determination would be reque ted. Wb&n the Wage Appeal 
Board declared this question moo:;, appeal was taken to the Circuit Court 
of Appeal which held that, while the substantive correctness of a wage 
rate determination was not ubject to judicial review, the facts of thi 
c~se r~ised a due process issue and a question of whether the statutory 
directive had been followed. It therefore met the criterion for review. 

The additional question of whether the Secretary of Labor's deter
minations are reviewable under the standa:rds of the Administrative 
Procedure Act (APA) proved to be more difficult because neither the 
language nor the hi tory of the Dav-is-Bacon c covered the matter of 
reviewa~ility. The cout't held however that the facts argued by the 
contracting agency amounted to a challenge of the correctne of the 
Secret ary's procedure and practice and, accordingly, were reviewable 
under the Administrative Procedure Act.35 

Finally, addressing the merits of the Secretarial classification of me
dian strip work as "heavy construction," the court rejected the con
tracting agency's contention that this determination was improperly 
based on the ultimate use of the facility rather than its physical com
ponents. Finding that the secretary's classifica ion was ba ed on reason
able considerations and was consistent with prior practice, the court 
found no abuse of discretion in the action.36 

. Wb~re construction projects have incorporated training and appren
ticeship programs the potential vulnerability of wage rate deter minations 
increases becau e of the greater care needed in classifying the labor 
actually used in the work. Thus, where "roofers' helpers" were employed 
in accordance ~th the local practice and collective bargaining agreement, 
but th_e secre~ana~ w3:ge_ rate d~termination di~ not recognize or provide 
for this classification m its findmg, the roofing subcontractor complained 
of having to pay "roofers' " wages to employees who were, in fact, 
~elpers. _On appeal th~ cla i.fication wa upheld becau e the employee 
m que tion were no m an approved training program and their ,vork 
wa performed as a part of the roofing task in the project}" 

Enforcement of Wage Rate Standards 

Where p ublic construction contrac are covered b the Da'\'"is-Bacon 
Act, he enforcement mechanism most frequently u ed and most clearly 
contemplat~d in tbe tatute i for the governmental agency onb-act ing 
officer to W1thhold paymen of the contract funds to a contractor who i 
shown to have not complied with a proper and official wage rate deter
mination. Customarily such action is triggered by a complaint filed with 
the contracting agency by an agg rieved employee and found to be jus
ti1ied. The d ut. of monitoring or investiga ting conh'actor compliance 
with wage •a te tandards i discretionary, both as o whethe and when 
to inve tigate and is guided by the basic purpose of the Davis-Bacon 
Act to protect the employee ' interest.311 Recognizing that · o mandate 
inve t igation of all project wou d be an impo sible administrative bur
den, courts ha\·e interpreted the tatute a requiring the Department of 
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Labor to make such inve tigations "as may be necessary to a ure com
pliance with the labor standards clauses of government contracts. " 39 

When contract funds are withheld because of failure to comply with 
federal wage rate standards various secondary questions may arise. One 
major issue of this sort is whether any private right of action exists for 
employees who are actually aggrieved by a failure to comply with wage 
rate standards. 

Fed~ral_ courts have conflicti~g views on whether such a private right 
of act10n is created by the Davis-Bacon Act. In 1977, the U.S. Circuit 
Co_Ul't of _ Appeals ~or the Sevent h Circui held that implying such a 
private right of action was necessary to accomplish the purpo e of Con
gre s in pa ing the Daris-Bacon Act.40 Arguing that the employee of 
a government contractor are both a specially protected class under the 
statute a1;1d may also be regarded a a third party beneficiary of the 
cons~ruct10n contract, t~e court recognized a right of action by employees 
seekmg to recover unpaid back wages. 

Three years later, however, in United States v. Capeletti Brothers, 
In?., the Fifth Circuit came to the opposite conclusion, declaring that 
neither the act nor its legislative history contained persuasive evidence 
of Congressional intent to create or deny private parties a right of action 
to enforce prevailing wage rates.41 Indeed, the court found that the duty 
of enforcement created by the statute was impo ·ed on the Federal Gov
ernment and contracting agencies to ensure that provisions for payment 
of prevailing wage rates were included in federally assisted construction 
~ontracts. One~ this duty was performed by those agencies the legislative 
mtent was satisfied. The benefits of the statute accrued to the specially 
protected cla . of laborers and mechanics indirectly and not as a result 
of any right that could be exerci~ed directly by that clas .~~ 

In the diver ity of views that resulted, the reasoning of the Fifth 
Circuit has been favored by those District Courts that have considered 
this question.43 Denial that the Davis-Bacon Act gives aggrieved em
ployees a private right of action against contractor / employers who do 
not comply with that tatute' minimum \vage rate has not however 
affected their right of action against a contractors payment and material' 
bond under the Federal Miller .Act or the tates "Little Miller Acts. "~ 

HOURS AND CONDITIONS OF WORK (p. 1316) 

Federal Legislation (p. 1316) 

Application to State and Local Government Employees 

Congressional enactment of the Fair Labor Standards Act ( FLSA) 
in 1938 established for the first time nationwide standards for minimum 
wage and maximum hours of work.-4:; Originally the Act covered indi
vidual employees personally in "indu tries engaged in commerce or in 
the production of goods for commerce," and excluded the Federal Gov
ernment and tates and their political subdivisions for its coverage.' 6 

Beginning in 1961, however, Congress began a series of amendments to 
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this law that extended its provisions to some types of public employees 
and, in 197 4, revised the legislative definitions of_ "employees" and of 
"enterprises engaged in commerce or the production of goods for com
merce" to include public agencies.47 This appeared to relll?ve th~ _ex
emption that originally applied to the states a1:d their poht~cal 
subdivisions, and to leave only the general exempt10n for executive, 
administrative, and professional personnel to ?e excluded from the Fed
eral minimum wage and maximum hour requirements. 

The constitutionality of these extensions was challenged as _being ex
cessively broad interpretations of the federal power to regulate mterstate 
commerce and violating the tenth amendment's proviso that powers not 
specificall; granted to the national government are retained by the States. 
The validity of the 1966 amendment ( extending coverage to state hos
pitals institutions, and schools) :"as uphel~ in Maryland v. Wirtz, 48 

but 
the issues were reopened followmg adoption of the 1974 amendments, 
and led to the U.S. Supreme Court's decision in National League of 
Cities v. Usery 49 holding that both the 1966 and 1974 amendments were 
unconstitutional to the extent they interfered with the "integral gov
ernmental functions" of the States and their political subdivisions.50 

Recognizing that it had invoked a distinction _that w~uld need ~efi
nition the court cited the areas of fire prevention, police protect10n, 
sanitation, public health, and parks and recreation as illustrative of 
'' integral governmental functions,'' saying: 

these activities are typical of those performed by state and local govern
ments in discharging their dual functions of administering the public law 
and furnishing public services. Indeed, it is functions such·as these which 
governments are created to provide, services such as these wh~ch the States 
have traditionally afforded their citizens. If Congress may withdraw from 
the States the authority to make those fundamental employment decisions 
upon which their systems for performance of these function~ must rest, 
we think there would be little left of the States' "separate and independent 
existence. " 51 

In December 1979 the Department of Labor issued a more compre
hensive description of traditional and nontraditional functions of state 
and local governments for purposes of determining the applicabilit:y of 
the FLSA and listed local mass transit systems among the funct10ns 
considered' to be nontraditional.52 This administrative determination was 
challenged by a number of transportation agencies and public mass
transit authorities with mixed results,53 and in 1984 was brought to the 
U.S. Supreme Court in Garcia v. San Antonio Metropolitan Transit 
Authority. 54 

Picking up the pivotal issue left by National League of Cities of 
whether the municipally owned and operated San Antonio mass transit 
authority was performing an integral and traditional governmental func
tion. the court said: 

Thus far, this Court itself has made little headway in defining the scope 
of the governmental functions deemed protected under National League 
of Cities .... We relied in large part there [Long Island Railroad] on 
"the historical reality" that the operation of railroads is not among the 

functions traditionally performed by state and local governments, but we 
simultaneously disavowed a "static historical view of state functions 
generally immune from federal reguJations." We held that the inquiry 
into a particular function's "traditional" nature was merely a means of 
determining whether the federal statute at issue unduly handicaps "basic 
state prerogatives," but we did not offer an explanation of what makes 
one state function a" basic prerogative" and another function not basic.55 

With regard to alternative approaches to the problem raised by Na
tional League of Cities, the Court discussed and rejected previously 
u ed -formula including a "governmental-proprietary distinction, a 
purely historical standard and standard purporting to identify func
tions that were uniquely' or' necessary governmental in their nature. 
All of these had enjoyed season of popularity but none of them, the 
Court telt was likely to yield consistent result or protect the principle 
of the federal sydem that were essential. The Court therefore, retu1-ned 
to wha it aw as the central theme of NationalLeague of Cities, namely 
the propo ition that the States have a special position in the constitu
tional system and Congressional activity under the Commerce Clause 
must defer to that position. The Court concluded that: 

the principal and basic limit on the federal commerce power is that in
herent in all ongressional action-the built-in restraints that our sy tern 
pro~-ides through state participation in federal governmental action. The 
political process ensures that laws that unduly burden the States will not 
be promulgated. In the factual setting of these cases the internal safe
guards of the political process have performed as intended.56 

"In sum," the Court declared, "National League of Cities ... tried to 
repair what did not need repair. " 57 

By overruling National League of Cities, the Court settled further 
frontal challenges to application of FLSA wage and hour standards to 
municipal ma s transi autboritie , but it left uncertainty regarding its 
impact on trends in the federal ystem of government. Both the dissenting 
members of the Coill' and commentators in professional legal literature 
highlighted this facet of the ca e in their remar1.-s. Justice Powell, writing 
the principal dis anting opinion, argued that in deciding that the test of 
state immunity approved in National League of Cities was basically 
unsound and unworkable the majority ignored long-settled constitu
tional value and the role of judicial review. serting that the courts 
could fairly and effectively weigh the respective State and Federal in
teres called for in that decision, Ju tice Powell defended the balancing 
test in National League of Cities a a better way to ensure tha the 
unique benefits of the federal s stem are realized.~6 

Profe ional comments on the implication of the majority opinion 
also have highlighted its implication for the role of courts and legis
latures in further defining he values functions and institutions pro
tected by the tenth. amendment in the context of the expanding scope of 
the Comme1·ce Clau e.59 

As speculation over the significance of Garcia v. San Antonio Met
ropolitan Transit Authority began, the Department of Labor moved to 



neces arily £uc uated from week to week but they adju ·ted o thi by 
negotiating conb·ae~ tha guaranteed fixed alaries with epara e rate 
for the regular 40-hour week and for the time excMding 40 hou1· .. In 
1942 the U . S. Supreme Court found an "imp1ici excep i n · in the 
original tatute for pay plan guaranteeing regular weekly pay rate 
that protec ed employee against hort paychecks in ,veek where they 
worked very few hom• .62 This interpretation wa incorporat d into the 
statute in 1949 when ongre enacted a proYi.sion for a carefully defined 
category of guaranteed wage agreements to be exempt from FLSA wage 
and hour standards.83 To qualify for thi exception pay p1an mu t meet 
four criteria: ( 1) the employee' du tie mus 'nece~ itate irregular hours 
of work ; ( 2) the employmen mu t be ba ed on a bona fide individual 
contrac or collective bargaining agreement· ( 3) the contract mu pec
ify a regular pay 1·ate for work up o 40 hours and one and one-half 
time tha rate for work over 40 hours; and ( 4) the contract mu provide 
a weekly pay guara11 ee for not more than 60 hour at the pecified rate .. 

Plans purpor ing to qualify for thi exception to FLSA tandard are 
invariably crutinized carefully for compliance with all of these tatutory 
conditions and courts have tended to con h·ue the exception narrowly 
again. t employe1 . Accordingly, in Donovan v. Brown Equ,ipment & 
Service Tool$, Inc.,"" when the emplo er's plan wa" tested against the e 
criteria it was found not to qualify becau e the employee' dutie did 
not' neces itate 'irregular hour and because the pay rate could not be 
regarded as a "regular rate." 

Determination of Employment Status 

Because FLSA tandard apply only to · employee ' engaged in com
merce 01· production of goods for commerce, the legal tatus of worker 
must be verified in enforcement proceedings. Where this occurs i i~ 
frequently charged that the person in que tion is an independen con
tractor rather than an employee. In _uch ca es the nature of the em
ployment rather than the lano-uage u ed by the partie to de cribe it i 
controlling. 'rhus despite the fac tha welder igned a contract de-
cribing hem a independ•mt contractor furnished their owu equipment 

and insunnce billed on heir own le terhead filed their own x 1:eturns 
and 1·eceived higher rate of pa than other welde1· on th project it 
wa.: held hat an employer-employee relationship ex.i ted.s., 

The holding was explained as follows: 

When there are indicia of the employee's independence of the employer, 
the determination of employee status is not always an easy one to make 
and will rest on an analysis of the evidence as a whole as to whether the 
claiman as a matter of economic reality is dependen: for his Ji,,elihood 
upon his .relation~hlp with hi. alleged employe1·. In thi regard, 01nn1011 

law concep of ' employee ' and 'independent contractor" haN been spe
cifically rejected by he courts, and five considerations are generally used 
in gauging the degree of economic dependence of an alieged employee: the 
skill required· the permanency of the relation-hip· the employee's invest• 
ment in facilitie : the employer' degree of control· and the degre to 
which t!1e opportunity for profit or loss is determined by the employer. 
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No one of these tests is controlling. [However, and stated another way, 
the determinative question is] whether the individual is or is not, as a 
matter of economic reality, in business for himself.86 

In this instance, the court determined that despite the various privi
leges they enjo ed the welders in que tion were expected to work regular 
daily hours accep work a igmnents by the defendan / contractor, work 
under hi upervi ion performing emi-skilled mechanical work. Over a 
period of "everal years they worked almost exclusively for the defendant/ 
contrac 01·. The e cfrcumstanee , the court concluded made the welder 
employee rather than independent contrac or . 

The facts that an individual serves as a supervisor of other employees, 
enjoy the privilege of choosing his own assigmnents and work methods 
furnishes his own tools, materials and transportation, and hil:es and 
discharges others are not sufficient by themselves to make him an in
dependent contractor if ' a a matter of economic reality .. . [he is] 
dependent upon the bu ine tc, which ... [he] renders se1·vice. '67 .Al o 
the fact that an individual may not be regi tered on a labor roster but 
rather may work a a helper to one who is registered does not di -
qualify him a an employee for application of FLSA wage standard . 

or is wol'k performed after an assigned work period considered beyond 
the coverage of the standard .88 It is covered by the principle tha \vork 
not 1·equested but suffered 01· permitted is compensable since it is the 
du.ty of management to exercise i s control and ee that the work i not 
performed if it doe not want it to be performed. It cannot . it back and 
accept benefits withou compensating the one who provide them. 

Record-keeping Requirements 

Successful administration and enforcement of federal wage and hour 
standards depend on the existence of accurate and complete employment 
records. Pursuant to the Fair Labor Standards Act, the Secretary of 
Labor ha promulgated regulation requiring employers who are covered 
by the act to maintain for each employee records showing hours worked 
dail. or weekly time and date when the worJ...,veek began and overtime 
payments. 9 Failure to comply with the e record-keeping requirements 
doe not however inevitably prevent recovery of unpaid compensation. 
Evidence of the basis for a claim may be provided by employees who are 
able to document the history of their employment through their own 
records. Where such substitutes are not available, claims can go forward 
with a lesser degree of proof by the claimant. 

In such circumstances courts have held that an employee may meet 
his burden of proof by showing that he has in fact performed the work 
for which he was inadequately compensated, and if he produces sufficient 
evidence to show the extent of that work as a matter of reasonable 
inference, the burden of proof hifts to the employer to come forward 
with more precise evidence of the amount of work perform.ed, or evidence 
to negative the l'easonablene of the inference to be drawn from the 
employees documentation. If the employel' fails to produce such evi-



dence, the court may award the claim even though the result may be 
only approximate.90 

Wage Discrimination Based on Sex 

The Equal Pay Act, added to the Fair Labor Standards Act in 1963 91 

has been described as an attempt by Congress to create" a broad chart~r 
of women's rights in the economic field," seeking to overcome long-held 
beliefs in women's inferiority and to eliminate the depressing effects of 
these beliefs on wages and living standards and the economic and social 
consequences of these effects.92 The act states: 

No employer having employees subject to any provisions of this section 
shall discriminate, within any establishment in which such employees are 
employed, between employees on the basis of sex by paying wages to the 
employees in such establishment at a rate less than the rate at which he 
pays wages to employees of the opposite sex in such establishment for 
equal work on jobs the performance of which requires equal skill, effort, 
and responsibility, and which are performed under similar working con
ditions, except where such payment is made pursuant to ( i) a seniority 
system, (ii) a merit system, (iii) a system which measures earnings by 
quantity or quality of production, or (iv) a differential based on any 
factor other than sex.'3 

In efforts to enforce this standard, an issue that is frequently referred 
to the courts is that of determining what constitutes the" establishment" 
in which an employee is employed. This question must be answered in 
the pr~cess of compari~g wage rates to determine discrimination. Wage 
analysis may become difficult, however, for a business enterprise that is 
carried on in more than one location. 

The regulation of the Secretary of Labor state that the ' establi h
ment ' is a distinct physical place of bu ine rather than the entire 
busines enterpri e.94 A a practical matte1· this guidance could not be 
taken literally becau e in small businesses, where everyone had to per
form a variety of different duties i frequently wa impo ible o find 
as igrunents and condition of work hat were completely identical.9~ In 
uch circum tances courts tended to approach the objective of equal pay 

for equal work by empha. izing places of busine in which comparable 
( al hough not nece arilv iden ical) employment functions were carried 
on regardless of geographical location.96 

pplied to state and local governmental agencie , thi a,pproach led o 
compari on of the pay of employee~ serving in epru:ate and different 
agencies in Tomchek· May v. Braum County. 91 Here the female personnel 
coordinator of a coun · mental health center alleged he wa the victim 
of pay inequality when compa1·ed with a male cou11terpai- in he county s 
highway department. Job performance and pay da ta over several years 
were compared to make the claimant ' case. 

Thl raised he que tiou of whether separate agencies could be regarded 
a part of a ingle establishment under the Equal Pay Act. The court 
held that notwith tanding the physical epa1·ation and difference in the 
agencies operation~, there wa .. a countywide integration in an admin
is rative en e. ' The coun y adruini tered its per onnel managemen 

functions in a centralized manner so that the critical factors in the courts' 
test - wage policy and control job classification records and management 
procedures- were ubject to control by a central administration that 
was countywide. Accordingly, the compiainant was held to have met her 
burden of proof by showing that thel'e wa substantial equality of kill, 
effort responsibility and working conditions in her work a11d that of her 
counterpart in the high,vay department, and that a diffe1·ential in wage 
rates could not be based on any rea ·on except the sex of the employee. 

Inequalitv of pay for substantially equal work may be permitted if it 
can be ha ed on any of the four exception listed in the Equal Pay Act. 
These permit wage rate differentials that are shown to be based on ( 1) 
a seniority system ( 2) a merit system, ( 3) a ystem in which earnings 
are based on quantity or quality of work, or ( 4) any other factor other 
than sex. The first three exceptions are specific, commonly understood 
and accepted in practice and justified as being based on differences in 
economic benefit to the employer. The fourth exception is a broad" catch
all ' category the content of which i left to be determined by the comts. 

The legislative history of the Equal Pay Act yields example of a 
number of circum tance in which the fairness of wage di:flerentials is 
generally acknowledged.98 The difficulty is, however that it is not clear 
whether the phrase "factors other than ex" means literally any other 
factor, or factors traditionally used in job evaluation, or something else. 
Although the his ory uggests that Congress intended to approach its 
goal of equal pay for equal work on a broad basis, few com· have 
addres ed this matter directly. One instance in which the cope of this 
exception wa discussed im olved employees who were paid by commis
sions for sales of identical se1·vices, and were divided into male and female 
categories for pay purpose .99 Commission rate. for females were less 
than for males and were explained by the employer's desire to equalize 
the total remuneration of these two groups since his experience showed 
that it was easier for the female sales staff to sell in the market that it 
served than it was for the male staff to sell in its market. It was held 
here that the desire to equalize total remuneration of the two groups, 
achieved by giving female employees lower commission rates, put those 
employees in an inferior position without regard to effort or productivity, 
and so was based on their sex. 

Discrimination in employment practices that is not based on a wage 
rate differential that is allowed by law may be addressed through Title 
VII of the Civil Rights Act.100 One form of discrimination frequently 
complained of is concerned with different treatment of similarly situated 
employees who are engaged in the same activity. In Oldfather v. Ohio 
Department of Transportation 101 similarly situated employees, one 
male and one female, were found to be equally involved in the same 
activity, which resulted in the female being discharged while the male 
employee retained his position without any punishment. 

In determining that discrimination based on sex had occurred in this 
case, the court heard argument that the employer had tried to avoid 
discharging the complainant by offering her another position. This re
quired that the substantial equivalence of that position be determined .... .... 



by reference to compensation, promotion possibilities, job responsibili
ties, work conditions, status, and practical considerations, such as, for 
example, commuting time. In this instance the court found that the 
employer failed to show the substantial equivalence of the position of
fered.102 
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Proof of Discrimination 

Disparate Treatment and Disparate Impact 

The commitment which bidders on federal and federally aided con-
truction cont racts make to adopt and comply with an appro,ed affirm

ative action plan for equal employment opportuni y is par of a much 
larger framework of statute and administrative law that has been de
veloped to implement the ivil Right Act of 1964.103 Other paper in 
thi volume discuss the main element of this framework, how they 
developed and are related 104 and how compliance with federal tanda1·d 
by state highway agencies and contractors is enforced.105 To a consid
erable ex ent, however, tlili framework of precepts and procedw·e stops 
short of giving complete and authoritative guidance on the ub tantive 
side of the tests for discrimination. 

Formulation of criteria for determining when, under varying fact 
situation , an affirmative action plan acceptably accomplishes the objec
tive of equal employment opportunity, or how well an employer carriers 
out that plan in his operations, has been attempted in a number of way . 
In the years since the Civil Rights .c of 1964 was enacted, compliance 
criteria have occasionally been derived from legi.slat.iou,106 hrough for
mula~ adopted by voluntary action of contractors and labo1· union in 
collective bargaining,107 through formulas based on court orders,1°8 and 
by administrative approval of prototype affirmative action plans devel-· 
oped by local governments or other public agencies.109 

Developmen of doctrine by these mean however ha. aken equal 
employment opportunity (EEO ) program th.rough a period of uncer
tainty abou t what con titute di crimination and compliance with af
firmative action plans, and, in particular, about rights of action created 
by the Civil Rights Act of 1964. This statute made , ·o di tinct practice · 
unlawful. One was intentional discrimination agains an employee re
garding the compen ation, term , condition , and pr ivilege of employ
ment; the other was use by an employer of criteria for hiring or promotion 
that "tend to deprive any individual of employment opportunities or 
otherwise adversely affect his status as an employee" because of race, 
color, religion, sex, or national origin.Ho 

To show that an employer practiced discrimination, a complainant had 
to prove that disparate treatment occurred and was intentional on the 
part of the employer. But proof of intentional discrimination by direct 
testimony about an employer's state of mind when 1naking employment 
deci ion ha, under tandably been difficult and infrequently attempted. 
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Therefore, an alternative method of proof has been developed using 
statistical data and a presumption that people intend the results of their 
operational decisions and actions. 

A prima facie case for intentional discrimination could be established 
by showing that ( 1) the employee/ complainant belonged to a minority 
or other protected class of persons; ( 2) he or she was qualified and applied 
for a job for which applicants were being sought; ( 3) despite the ap
plicant's qualifications, the application was rejected; and ( 4) after this 
rejection the position remained open and the employer continued to seek 
and receive applications from people having the complainant's qualifi
cations. The burden of proof then shifts to the employer to provide a 
legitimate nondiscriminatory reason for the employer's rejection. Fol
lowing this, the complainant has an opportunity to show why such reasons 
are pretexts, if he has reason to believe they are not genuine.m 

ln some actions challenging practices that limit, segregate, or classify 
employees in ways that deprive or tend to deprive individuals of em
ployment or status, however, proof of discriminatory intent on the part 
of the employer has not been required. This doctrinal development, called 
the theory of disparate impact, may well be the single most important 
judicial contribution to Title VII of the Civil Rights Act of 1964, and 
has, in effect, created a separate right of action for discrimination. Unlike 
a suit that challenges a particular and intentional discriminatory act, a 
suit based on disparate impact challenges the process by which the em
ployer makes his employment decisions. A prima facie case for such a 
complaint is made when it is shown that an employment or promotion 
practice results in a "disparate impact" on members of a protected 
minority class, and so becomes a form of discrimination within the pur
view of the civil rights law.112 

This concept of disparate impact as a denial of equal employment 
opportunity was introduced in Griggs v. Duke Power Co., 113 where an 
employer required satisfactory scores on aptitude tests measuring gen
eral intelligence and mechanical ability and a high school diploma as 
prerequisites for hiring or promotion. There was no evidence that these 
tests had a racial purpose or discriminatory motive. Yet, the U. S. 
Supreme Court rejected the employer's practice, and stated: 

[G Jood intent or absence of discriminatory intent does not redeem em
ployment procedures or testing mechanisms that operate as "built-in 
headwinds" for minority groups and are unrelated to measuring job 
capability .... Congress directed the thrust of the [Civil Rights] Act to 
the consequences of employment practices, not simply the motiva
tion .... The Act proscribes not merely overt discrimination, but also 
practices that are fair in form, but discriminatory in operation. The 
touchstone is business necessity. If an employment practice which operates 
to exclude Negroes cannot be shown to be related to job performance, the 
practice is prohibited.114 

Disparate Impact Analysis 

A consensus on rules for applying the concept of disparate impact has 
been slow in developing for several reasons. First, the concept suffers 



from not being able to trace its origin to specific statutory language, as 
can the concept of disparate treatment. How can a prohibition against 
neutral practices that have incidental discriminatory effects be derived 
from a statute that purports to only prohibit intentional discrimina
tion~us Moreover, the logic of how employment practices that are neutral 
in design and operation somehow become discriminatory to all members 
of a group that is classified by reference to its race, color, sex, religion, 
or national origin is not clearly apparent. And finally, where are ad
ministrators and judges to draw criteria to determine when the disparate 
impact of a practice or pattern reaches a level that constitutes unac
ceptable discrimination~ Cases are bound to occur where a disparate 
impact is neither clearly insignificant nor clearly unacceptable. Without 
touchstones to help determine whether an impact constitutes discrimi
nation ( such as the element of intent provides in cases of "disparate 
treatment"), these situations become the hard cases that make bad law. 
As a result, courts have scrutinized the analysis of disparate impact 
evidence to assure it is properly applied and that it is not extended to 
situations where it may not be appropriate. 

In Griggs the complainant proved a prima facie case by showing that 
the employer's standards for hiring and promotion ( high school diploma 
and tests of general intelligence and mechanical ability) resulted in a 
significantly unbalanced work force adverse to the group (blacks) of 
which the complainant was a member. He was allowed to do this merely 
by showing how the employer's pattern of hiring differed from the sta
tistical profile of the national work force. No effort was made to refine 
this comparison or take the analysis of its details beyond the first thresh
old, and none was required by the court, which relied on the logic that 

absent explanation, it is ordinarily to be expected that non-discriminatory 
hiring practices will in time result in a work force more or less represen
tative of the racial and ethnic composition of the population of the com
munity from which employees are hired. Evidence of longlasting and gross 
disparity between the composition of the work force and of the general 
population thus may be significant even though [the Civil Rights Act] 
... makes clear that Title VII imposes no requirement that a work force 
mirror the general population."" 

When a prima facie case of disparate impact is made, the burden of 
proof shifts to the employer to show that its standards were justified 
either by their relation to job performance or business necessity. The 
court stated in Griggs that although testing procedures obviously are 
useful, "What Congress has commanded is that any tests used must 
measure the person for the job and not the person in the abstract. " 117 

Where the employer fails to show this relationship, he fails to rebut the 
evidence of the disparate impact of his practices. 

In subsequent cases, as the courts returned to the problem of devel
oping a doctrine for applying the disparate impact theory, the relevancy 
of the employer's standards to job performance and business necessity 
continued to be a pivotal issue. Accordingly, establishment of minimum 
height and weight standards for hiring was successfully challenged be-

-
cause of their tendency to exclude a disproportionate number of women.us 
Failure to show relevance to job performance also led to rejection of 
employment standards that excluded applicants who were taking certain 
medica ions n 9 or had poor credit, or had records of previous arrests}20 

In contrast, where police recruits were required to pass a written test, 
verbal and writing skills, it. was held that the tests were "validated" by 
their relation to the skills needed to master the curriculum of the police 
training academy.121 

Collateral assistance in defending employers' practices in this case was 
derived from evidence that the employer had an effective program for 
recruiting minority applicants and that the pattern of its work force, 
although containing disparities, contained a ub tantial percentage of 
the potentially eligible applicants in the total work force. Early ca es in 
which a prima facie case of disparate impact could be shown by citing 
national demographic data were replaced by insistence that complainants 
sharpen the focus of the objectionable impact on the precise part of the 
total labor pool to which the complainant belonged. So in Hazelwood 
School District v. United States, 122 where a pattern or practice of dis
crimination in teacher employment was charged, the disparate impact 
model used by the complainant was rejected because an irrelevant labor 
market was used in making the statistical comparisons upon which the 
disparate impact relied. Also, the court noted that such statistical com
parisons should consider the time dimen ion and that in this case rebuttal 
of the inference of di criminatory treatment was supported by the em
ployer's shift in hiring practices after enactment of civil rights legis
lation.123 

Tighter discipline also wa applied to analy is of disparate impacts 
by in istence that causal connections be • ho,vn between specific practice 
or procedures and advere impacts on specific protected group . This is 
illustrated in Pouncy v. Prudential Insurance Company of America 12

• 

where the complainant charged that a disparate impact had resulted 
£:rom employer's practices of not posting notices of job vacancies, of 
u ing a level y tem ' tha kept black employees in low skill jobs longer 
than white employees, and the use of subjective criteria in evaluating 
employees. The court ruled that the complainant failed to make a prima 
facie case. Not only did the complainant fail to show ha the challenged 
practice singled out the black minority for adverse impact but com
plainant s cballenge was issued to the employer's entire process of pro
motions. The court explained: 

Identification by the aggrieved party of the specific employment practice 
responsible for the disparate impact is necessary so that the employer can 
respond by offering proof of its legitimacy .... We do not permit a plaintiff 
to challenge an entire range of employment practices merely because the 
employer's work force reflects a racial imbalance that might be causally 
related to any one or more of several practices, for to do so "would allow 
the disparate impact of one element to require validation of other elements 
having no adverse effects." ... None of the three Prudential" employment 
practices" singled out by the appellant . . . are akin to the" facially neutral 
employment practices" the disparate impact model was designed to 



test .... [Plaintiff] has not shown, nor can he show, that independent of 
other factors the employment practices he challenges have caused the racial 
imbalance in Prudential's work force.' 25 

The charge in Pouncy that among other things, t he employer based 
promo ion and a ignment decisions on ubjective crite1ia-~pecifica1Jy 
the judgment of supervisory per onnel-opened up an a peet of di par
ate impact analysis for which no doctrine had been adopted. By denying 
the complainant's claim the court appeared to say that disparate impact 
theory could be applied only where it is possible to show the causal impact 
of a specific employment practice by external statistical means and trace 
that impact to a particular protected group of which the complainant is 
a member. So-called "objective standards" fitted this approach nicely, 
since they were applied uniformly and directly and were relatively easy 
to isolate for collection and study. In contrast, standards that were 
subjective, calling for judgment by a supervisor or interviewer, were 
not easy to isolate, measure, or interpret by statistic~. Nor were empirical 
data on the record of discretionary hiring or promotion decisions always 
a reliable basis for references explaining that record.126 

Predictably, therefore, the ruling in Pouncy increased disagreement 
among the federal circuits over the handling of disparate impact claims 
that challenged subjective employment criteria. Between 1981 and 1988 
the Sixth, Seventh, Ninth, Eleventh and D. C. Circuits issued decisions 
allowing such actions; 127 the Fourth Circuit decided against allowing 
such actions; 128 and the Fifth, Eighth, and Tenth Circuits had internally 
conflicting decisions.129 

In 1988 the United States Supreme Court addressed this issue in 
Watson v. Fort Worth Bank and Trust, 130 where a black employee was 
repeatedly pas ed over £or promotion in favor of white employee . The 
employer had no precise or formal ·eleetion criteria for pl'omoting t 
superv:i ory positions bu relied on the ubjective judgment of white 
supervisors who were acquain ed with the candidate and the· · job . The 
cou:r allowed the complainant case to go forward on a dispar ate impact 
theory, declaring that in principle tha t theor was just as applicable to 
subjective employment ctiteria as to standardized objective te ts, and if 
its application was limited only to the latter si uations, employers might 
be tempted to thwart challenges to their employmen practice by mixing 
subjective and objective standards, or find ways to introduce quotas or 
preferential treatment. 

At the same time, the court acknowledged the need to keep disparate 
impact analysis "within its proper bounds," and explained how the 
evidentiary standards that it felt its previous decisions had mandated 
would be adequate safeguards for this purpose. First, a prima facie case 
must go beyond showing a statistical disparity in the work force; it must 
identify the specific practice that is challenged, and then prove it is the 
cause of the discriminatory result that is alleged . .Also, in this process, 
the complainant's proof is subject to impeachment for technical flaws 
and disparagement of its probative weight. In his turn, the employer 
may defend by showing the "job-relatedness" or "business necessity" 
of his practice by drawing from the full range of considerations that 
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serve his legitimate business goals. The employer is not required to 
introduce formal "validation studies" showing that particular criteria 
and test results will assure actual on-the-job performance. And, ulti
mately, the court emphasized, the burden of proving that discrimination 
against a protected group was caused by a specific employment practice 
remains with the complainant at all times.131 

The decision in Watson took the form of three opinions, in which all 
the justices concurred that employment practices using the unchecked 
discretion of supervisors were subject to the disparate impact theory of 
Griggs v. Duke Power Company, but there were strongly differing views 
on the adequacy of the analytical rules that should be laid down to deal 
with the variety of subjective selection processes that might arise. Dis
senting opinions also voiced misgivings over the way that the burden of 
proof was left by the court. Far from settling the doctrine on proof of 
disparate impact, therefore, the court appeared to postpone a final res
olution of the problems of proof and the burden of proof until another 
opportunity. 

On the matter of designing analytical tools for the theory of disparate 
-impact, notice should be given to the contribution of the administrative 
agencies involved with the Civil Rights Act. In this regard the chief 
contributor has been the Equal Employment Opportunity Commission, 
and its chief contribution is its Uniform Guidelines for Employee Se
lection Procedures.132 From this is derived the "Four-Fifths Rule" for 
determining the acceptability of employment tests. By this rule, a test 
is "validated" if the pass rate for protected employee group is equal to 
four-fifths of the pass rate of the most successful group. Useful as this 
may be as an administrative criterion, it is vulnerable where applicants 
cannot be identified with specific labor markets or where data bases are 
too small to be statistically significant.133 Recognition that numerous 
exceptions must be allowed for when using the EEOC Uniform Guide
lines led the United States Supreme Court in Connecticut v. Teal 134 to 
reject their use in judicial evaluation of disparate impact claims. Other 
attempts to formulate rules for disparate impact analysis have also re
vealed limitations and have led the Supreme Court to observe that "it 
appears beyond doubt by now that there is no single method for appro
priately validating employment tests for their relationship to job per
formance. 135 

Disparate Impact and Affirmative Action 

The basic purpose of affirmative action plans is to correct imbalances 
in the patterns of employment resulting from previous disparate treat
ment of individuals or disparate impact on minority elements of the work 
force. Since thes~ plan~ call for preferential treatment of minority 
groups, the quest10n arises as to how they can be squared with the 
provisions of the Civil Rights Act that prohibit discrimination in em
ployment practice and assure all persons the full and equal benefits of 
the law. Ultimately, of course, this becomes a constitutional question of 
how far legislative and administrative action can require preferential 



treatment in the labor market in order to redress the effects of discrim
inatory practices by employers in the past. 

This issue , focused in a claim of rever e discrimination wa presented 
in Uni ted Steelworkers of America, AFL-CIO-CLC v. Weber, 136 where 
enforcement of a voluntary collective bargaining agreement to allocate 
in-plant training po itions in favor of black minority trainee wa chal
lenged by a white employee. The United States Supreme_Court held that 
Title VII of the Civil Rights Act does not prevent private employers 
and unions from negotiating and adopting affirmative action plans aimed 
at e1imina ing the imbalance of minority representa tion in particular 
categorie of the work force provided certain limitation are r ecognized. 
Although it did no define in detail the line between permissible and 
impermis ible affirmative action the court cited four aspects of the plan 
in question tha t placed i on the permissible ide. The plan ( 1 ) wa 
designed to open employment opportunitie for black _in occupation 
that had been traditionally closed to them by long-standmg pattern of 
racial discrimination, ( 2) did not unnecessarily restrict the interests of 
white employees, or ( 3) create an absolute bar to the advancement of 
white employees, and ( 4) was a temporary measure "not intended to 
maintain racial balance, but simply to eliminate a manifest racial im
balance. '' 137 

Federal courts interpreted Weber as approving the use of private
sector agreements as a mean of addr e sing directly the difficu It problem 
of changing long-held ocietal a ttitude and hierarchies, and also of 
removing linger ing unea ine s about a po sible incousistency in the Civil 
Rights Act . In princip le this result was generally approved with the 
observa tion that "to open the door for such plan under Title VII138 

and close it under Section 1981 139 would make little sense ... [and] bar 
a remedy Congress left within the discretion of private employers when 
it passed Title VII. " 140 Also, without difficulty, the courts held that 
states and their agencies were able to utilize affi rmative action plans in 
the same way to r emedy disparities in employmen opportunity.111 

In applying the limits that Weber imposed on preferential treatment 
of minority members, the requirement that the affirmative action plan 
be temporary in character and duration received further attention. 
Whereas Weber involved a special training program aimed at bringing 
minority representation up to a stated percentage, and LaRiviere also 
had a target percentage goal suggested by a previous feasibility study
both of which constituted reasonably explicit deadlines for ending pref
erential treatment-other affirmative action situations inevitably arose 
in which the end was not in sight. This point was made in Johnson v. 
Transportation Agency of Santa Clara County, 142 where a male ap
plicant for assignment to a higher grade position was passed over in 
favor of a less qualified female applicant pursuant to the agency's af
firmative action plan. The temporary character of the plan was challenged 
because it did not state a termination date or other formula for ending 
preferential treatment to female applicants. The Ninth Circuit Court of 
Appeals approved the plan, however, stating that Weber did not establish 
a rigid criterion for testing the validity of affirmative action plans, and 

must be read in light of the remedial purpose of the Civil Rights .Act. 
In the Transportation Agency's plan the preferential treatment would 
end when its remedial function was served and its ·long-ranged goal of 
equitable representation attained. "Attainment " rather than "mainte
nance" was the touchstone for such situations, and since the evidence 
showed that the agency had 237 male employees to one female in the 
group of positions under consideration, the affirmative action plan's goal 
clearly was not yet attained. 

Having satisfied itself that the affirmative action plan met the criteria 
of the Weber formula, the court addressed the question of how the 
employer's reliance on an affirmative action plan to rebut the charge of 
discrimination affected the allocation of procedural burdens. For the 
employer to rebut the complainant's prima facie case, the court stated, 
he must first show that he acted pursuant to an affirmative action plan, ' 
and produce" some evidence" that the plan responded to a demonstrable 
imbalance in his work force, and was intended to correct it. Finally, he 
must also produce "some evidence" that the affirmative action plan is 
reasonably related to its corrective purpose. Once this is done, the re
buttal is complete, unless the complainant shows that the plan is defective 
on grounds of administrative procedure. 

This holding did not rest easily with part of the court whose dissent 
argued that Weber was being construed too broadly, as it appeared to 
approve any plan that did not admit to being permanent. Nor did it go 
as far as needed in defining the burdens of proof and rebuttal where the 
challenged employment practice was based on a voluntary affirmative 
action plan. Certiorari was issued to bring these and other issues to the 
United States Supreme Court in 1988. 

On review,143 the Supreme Court approved the transportation agency's 
plan, specifically holding that affirmative action plans do not need to be 
created to redress documented previous instances of employment dis
crimination, but rather may be used to correct "conspicuous imbalance 
in traditionally segregated job categories." Also, it found the plan did 
not unnecessarily restrict the rights of male employees or create absolute 
bars to their advancement. But the court acknowledged that it did not 
attempt to establish outer limits of voluntary programs undertaken to 
benefit disadvantaged groups, or to fully define the responsibilities of 
employee and employer to prove and rebut the charge of reverse dis
crimination. As a result, a strongly phrased dissent by three justices 
warned of the danger that approval of affirmative action plans not struc
tured to correct prior histories of specific discrimination could easily 
encourage the imposition of governmentally determined "proper pro
portions" of minorities in particular job categories. 

Perhaps in order to provide another opportunity to settle these dif
ferences, the U.S. Supreme Court promptly agreed to hear City of Rich
mond v. J.A. Croson Company. 144 Here the city, in 1983, adopted a 
Minority Business Utilization Plan, requiring prime contractors on mu
nicipal construction projects to subcontract at least :30 percent of the 
dollar amount of their contracts to MBEs. Waivers were authorized 
where contractors showed that this requirement could not be achieved, 
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despite all feasible attempts to do so, and that "sufficient, relevant, 
qualified Minority Business Enterprizes ... are unavailable or unwilling 
to participate" to meet the 30 percent goal.145 The city advertised a 
construction contract on which J.A. Croson Company was the only bid
der. The issue of constitutionality was joined when Croson's request for 
waiver of the set-aside was denied and the city rebid the contract. As 
this matter came up to the Court for decision in March 1989, the record 
and arguments focused on the extent to which state and local governments 
could legislatively redress the effects of past discrimination by requiring 
affirmative action from public contractors. 

Croson argued that the Court's decision in Wygant v. Jackson Board 
of Education 146 limits this power to eradicating the effects of the con
tracting agency's own prior discrimination. The City of Richmond count
ered with the argument that its situation was governed by Fullilove v. 
Klutznick, 147 which recognized broad discretion for municipalities to 
define the specific prior discrimination and disparate impacts that they 
chose to attack. Still troubled by this problem, however, and unable to 
resolve it on principles, the Court again relied on problems of proof to 
dispose of the case, finding that the city's affirmative action plan lacked 
sufficient proof of discrimination. 

In this respect the city offered a record that was vulnerable for resting 
on a finding that less than one percent of construction contract awards 
went to minority prime contractors, despite the fact that 50 percent of 
the city's population was black and that there was very low MBE mem
bership in local contractors' associations. Also, the city did not answer 
counter assertions that all minorities who were willing to work were 
actually being hired and this labor pool was not sufficient to satisfy a 
30 percent set-aside requirement . .Accordingly, the Court found that too 
much about the nature and extent of the discrimination which the city's 
plan attacked was speculative, and that neither the necessity for intro
ducing a policy of racial bias into the award of public construction 
contracts nor the selection of a 30 percent set-aside to remedy past 
discrimination was justified on the record. 

While it thus struck down the city's Minority Business Utilization 
Plan, the court in Croson denied that it rolled back the local government's 
authority to adopt racially biased action plans that it had approved in 
Fullilove. Rather, it explained, in Fullilove it had approved Congres
sional authorization of set-asides in federally funded construction proj
ects to eradicate discriminatory practices in construction projects 
throughout the nation; but its approval had been tempered by explicitly 
recognizing that the extent of the problem varied in different market 
areas and so might be subject to waiver. In the use of set-asides for 
minority contractors, therefore, state and local agencies had to establish 
the presence of discrimination by their own specific findings or the de
termination of other competent, relevant, and persuasive evidence. 

This conclusion may well follow from the premise that affirmative 
action plans are "remedial" in their nature, and are subject to "height
ened scrutiny," 148 but it left undetermined wh.ether an agency's affirm
ative action plan had to be tailored to deal only with the discriminatory 
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aspects of its own current practices.14
" The Croson Company argued that 

the permissible limits of affirmative action were indeed that narrow, since 
that was the fact situation in Wygant v. Jackson Board of Education. 150 

But the Court did not read Wygant as requiring affirmative action plans 
to be so restricted. It was unrealistic to believe that opening up the city's 
bidding p1·ocedure to minority bu inesses would heip hem much if other 
social and economic institutions of the community continued to restrict 
them in acquiring the means to compete effectively in the bidding. There
fore, the court declared, if the city "could show it had essentially become 
a 'passive participant' in a system of racial exclusion practiced by ele
ments of the local construction industry, we think it clear that the city 
could take affirmative steps to dismantle such a system. " 151 
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APPLICATIONS 

The foregoing research should 
prove helpful to highway and legal 

counsel and state highway and trans
portation employees in estimating 
and administering federal-aid highway 
contracts. 
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