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Control of Conflicts of Interest in
Highway Construction Contract Administration

By Dr. Ross D. Netherton

Office of Research
Federal Highway Administration
Washington, D.C.

THE MORALITY ISSUE IN GOVERNMENT
Nineteenth Century Standards of Official Conduct

Contemporary efforts to assure faithful, impartial, and honest ad-
ministration of public business rely on a system of law and practice
that reflects the changing style of American government over almost
two centuries. This system has grown chiefly by aceretion. Old
concepts of official morality were never really discarded as styles
changed; and the system grew by adding new features to cope with the
expanding range of official conduct that could seriously injure the
public interest if it was mismanaged or deliberately corrupted.

The earliest American efforts to institutionalize morality in govern-
mental business often were merely codifications of common law doc-
trine regarding hribery, extortion, embezzlement, and similar forms
of public corruption. Blackstone was considered the authoritative
statement of this body of law for the English colonists and the courts
of the new State governments after independence; and, in Blackstone's
law, bribery and its related crimes were offenses against public justice.!
Throughout most of the nineteenth century the judicial process re-
mained the focus of concern. As long as the executive branch of Ameri-
can State governments remained small and performed relatively few
regulatory functions affecting the community’s economic interests, and
State legislatures modeled their image and action after the principles
of Jacksonian politics, there was neither opportunity nor incentive to
substantially expand the protection provided by common law.

At the national level, the larger size and greater visibility of the
government’s business led Congress to extend the federal statute law
to reach two specific practices that offended the public conscience. These
were measures to keep federal governmental officials from acting as
advocates or agents of others who sought to prosecute claims against the
United States Government, and to prevent federal officials from award-
ing contracts to themselves, or accepting outside rewards for helping
others get such contracts. Along with anti-bribery laws, these meas-

e

1 BLACKSTONE, COMMENTARIES, Bk. IV 139.
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ures remained the main bases for prosecuting and punishing conduct
which most blatantly offended the American public’s sense of justice
and fair play.*

These laws did not prevent the growth of graft and favoritism in
government contracting to scandal proportions during the wars of the
nineteenth century; but they provided precedents for Congressional
intervention in the event the executive branch failed to raise its stan-
dards following each such incident. General legislation to prevent
situations in which publie officers might be tempted to establish adverse
interest came in 1917, when Congress enacted a general prohibition
against acceptance of outside compensation for performing govern-
mental duties.?

Evolution of the Conflict of Interest Concept in Federal Law

The impetus for establishing enforceable standards of morality for
the conduct of public officials appears to have come from legislative
conviction that the exceutive branch could not be checked solely by laws
that provided punishment after the fact. It was not that the legislators
felt thev lacked legal authority to find out what the executive agencies
were doing. From the beginning, State courts acknowledged the in-
vestigatory powers of their legislatures;* and in 1927 the United States
Supreme Court, in a case arising out of the Teapot Dome scandal, gave
full recognition to the authority of Congress to investigate generally
the conduct of the Federal Government and the expenditure of public
mouey.” It was, rather, that the styles of winning favorable response
from public officialz for private partisan interests in the conduct of
government business had changed. The old laws could not reach the
practices which in the 1940's and 1950's were regarded as threatening
the public interest.

The new style was a response to the striking growth that occurred
in the functions of government itself during the economic depression
of the 1930's and the war years of the 1940's. From these crisis experi-
ences came the concept of “‘big government.”” At both the Federal and

2 The earliest instance of federal legisla-  (1970)); Act of July 16, 1862, ch. 180, 12
tion appears to have been a law in 1795  Stat. 577 (now 18 U.S.C. § 203 (1970));

prohibiting the Secretary of the Treasury
from personally trading in the securities
market. Act of Sept. 2, 1789, ch. 12; § 8,
1 Stat. 67. This was an exceptional re-
straint, even for its time, and Congress did
not enact any general legislation on con-
flicts of interest until the 1850’s. During
the nineteenth eentury, Congress enacted
four statutes relating to confliet of inter-
est sitnations, namely: Act of Feb. 26,1853,
eh. 81, 10 Stat. 170 (now 18 U.S.C. § 205

Act of Mar. 2, 1863, ch. 67, 12 Stat. 696;
Act of June 1, 1872, ch. 256, 17 Stat.
202 (now 18 U.S.C. § 207 (1970)).

3 Act of Mar. 3, 1917, ch. 163, 39 Stat.
1106 (now 18 U.S.C. § 209 (1970)).

4See discussion in J. Hurst, THE

GrROWTH OF AMERICAN Law: THE LAw-

MAKERS, at 35 (Boston: Little, Brown &
Co., 1950). |

5 McGrain v. Daugherty, 273 U.S. 135,
47 S.Ct. 319, 71 L.Ed. 580 (1927).



CONFLICTS OF INTEREST

State levels, public bodies became responsible for so wide a range of
regulatory activities and assistance programs that detailed legislative
oversight of the executive branch became impossible; and within the
executive branch the Governor and his principal department heads
found that often it was not possible even for them to know the details
of how the bureaucracy performed its duties. For the most part, the
Federal and State bureaucracies were left to regulate themselves in
the day-to-day decisions that had to be made.

As these regulatory and service functions brought public agencies
into more direct and continuous contact with the community’s eco-
nomic and social life, a demand arose for professionals who could repre-
sent or promote private interests in dealings with the Federal Govern-
ment. Persons who had (or could acquire) specialized knowledge of
the workings of government agencies, and develop effective contacts
among the officers or employees of these agencies, could assist private
groups or individuals whose interests were affected by the action of
government agencies. The more influence they developed, the more ef-
fective they were in obtaining protection or preference for the interests
of their clients. For all concerned, therefore, the critical question was:
When do the actions of these specialists go beyond the point of provid-
ing legitimate constructive influence and become threats to the integrity
and credibility of the governmental process?

Inevitably the results of this system became partisan political issues.
In 1952, the Republican national election campaign theme called for
“cleaning up the mess in Washington,” and denounced the Truman
_Administration for its apparent tolerance of “influence peddlers.”
Throughout the 1950’s, the Democrats, then out of the White House,
condenmmned Republicans for the apparent ease with which the “Five
Percenters” moved in and out of the high echelons of the executive
branch with the aid of the Presidential staff. In the end, President
Eisenhower's “Chief of Staff* resigned because of disclosures con-
cerning gifts and other influence-related activities. In the 1960's, the
administrations of both Presidents Kennedy and Johnson suffered the
angunish of investigations that resulted in resignation of executive
agency heads or Congressional staff members. And, in the 1970's, in-
vestigations of conflicts of interest within the Nixon Administration
revealed acts of official misconduet which resulted in both resignations
and prosecutions.

The beginnings of a new definition of morality in government may
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the nomination of Charles (“Engine Charlie”) Wilson, a former high
official of General Motors Corporation, to be Secretary of Defense, and
the United States Supreme Court’s decision in the so-called ‘“Dixon-
Yates Affair,” illustrate this new standard. In the case of the Wilson
nomination, the standard was satisfied when he divested himself of the
securities he held in corporations having a substantial amount of de-
fense business. In the Dixon-Yates affair, the standard was violated
when one of the government officials who helped plan and negotiate a
contract to build a power plant for the government was disclosed to
have business connections with a financial institution that stood to
benefit by marketing some of the securities issued to finance the work.
The standard was satisfied by a court decision that the power plant
contract was unenforcible. .

In neither of these instances had anyone actually done anything
illegal or demonstrably injurious to the public interest. In the Dixon-
Yates case, the United States Supreme Court explained that

Itis. . .significant . . . that the statute does not specify as elements
of the crime that there be actual corruption or that there be any actual
loss suffered by the Government as a result of the defendant’s conflict of
interest. The omission indicates that the statute establishes an ob-
jective standard of conduet, and that whenever a government agent
fails to act in accordance with that standard, he is guilty of violating
the statute, . . . This broad proseription embodies a recognition of the
fact that an impairment of impartial judgment can oceur in even the
most well-meaning men when their personal economic interests are af-
fected by the husiness they transact on behalf of the Government.”

Thus, the worst that could be said in these cases was that the princi-
pals had economic interests, or stood-to receive special rewards, that
might, upon a certain set of assumptions about the conduct of their
offices and about human nature generally, tempt them to act contrary to
the public interest at some time in the future.

Dissenting opinions in the Dixon-Yates case argued that such a
loosely delineated standard introduced needless and undesirable un-
certainty into the statute.r Notwithstanding this objection, the present

The Federal Conflict of Interests Statute  federal conflict of interest legislation in

be seen in the legislative history of these years.® Senate hearings on

¢ See, generally, Manning, The Purity
Potlatch: An Essay on Conflict of Inter-
est, American Government, and Moral Es-
calation, 24 Fep. B.J. 239 (1964) [herein-

after cited as ManxxiNg]; Holifield, Con-
flicts of Interest in Government-Contractor
Relationships, 24 Fep. B.J. 297 (1964)
[hereinafter cited as HoririeLp]; Note,

and the Fiduciary Principle, 14 Vaxp. L.
Rev. 1485 (1961); Philos, The Conflict in
Conflicts of Interest: The Rule of Law—
The Role of Ethics, 27 FEp. B.J. 7 (1967)
[hereinafter cited as Puros]; 4 Conflict-
of -Interests Act, 1 Harv. J. Lecis. 68
(1964).

7 United States v. Mississippi Valley
Generating Co., 364 U.S. 520, 81 S.Ct.
294, 5 [..Ed.2d 268 (1961), referring to the

Act of June 25, 1948, ch. 643, § 434, 62
Stat. 703 (repealed 1962). A similar pro-
vision is now found at 18 U.S.C. § 208
(1970). )
§ Id. at 571 (dissenting opinion), stating:
The Court’s interpretation of § 434
introduces unnecessary and undesirable
uncertainties into the statute. Instead
of presenting the individual concerned
or the trier of fact with a definite stan-
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pattern of conflict of interest laws reflects a basic notion that public
officers and employees stand in a special relationship to their work;
and this demands that, in addition to avoiding actual corruption, the
circumstances of their position must maintain the appearance of
honesty and integrity.

Accordingly, modern State conflict of interest laws typically pro-
hibit public officers and employees from having any direct or indirect
personal pecuniary interest in the public business they transact, or
from engaging in certain activities considered as creating circumstances
that may lead to development of adverse interests. Such activities
include:.

1. Acceptance of gratuities or outside compensation of any kind in
return for performance of official duties.

2. Acceptance of outside employment with any contractor or con-
sultant that does work for the employee’s ageney.

3. Holding any interest in real property which his agency proposes
to acquire for public use.

4. Acceptance of any loans, discounts, or services of any kind on
account of husiness transacted with the officer or employee’s agency.

In a few instances certain of these activities are not prohibited but
are made subject to public di<closure of the officer’s or employee's
financial interest. Public disclosure of financial interests, as an alterna-
tive to statutory prohibition, has been used more frequently by federal
agencies than by State governments, prohably because of the Federal
Government’s greater use of short-term services of professionals from
the private sector as advisors or consultants. However, statutory
prohibition of retention of previous connections with private business
interests or compulsory disclosure of the extent of these conneecticns
proved to be a major deterrent in recruiting such professionals. There-
fore, in Pub. L. No. 87-849,° Congress established a new category of fed-
eral employees, called ¢“Special Government Emplovees,’’ covering con-
sultants, advisors, and others having intermittent or occasional service

dard for determining whether "a dis- substantial probability” of it; that it

qualifying interest of this kind is pre-
sented—the existence vel non of a
commitment or undertaking between the
primary and secondary contractors—
the question is left at large. The opin-
ion in this case indeed highlights the
matter. For after apparently agreeing
that a “mere hope” that First Boston
might share in the financing of the
power contract would not be enough, the
Court goes on to deseribe that eventuality
in a variety of ways—that there was “a

was “probable”; that it “seemed likely”;
that it “stood a good chance” of coming
to pass; and that it might simply follow
from “the logic of the circumstances”
as a “substantial probability.”

Such uncertainties, inherent in the
Court’s view of the statute, is bound to
cause future confusion in an area where
the line of demarcation should be clear
cut.

876 Stat. 1119, Oct. 23, 1962.

HIGHWAY CONTRACT LAW

with a federal agency, and providing that when performing their ser-

‘'vices these employees must file general statements concerning their

othgr employments and financial interests.

Financial disclosure is regularly required for full-time employees
and officials of certain federal agencies that have a need for scrupulous
elimination of all outside influences that might create adverse interests.”
The Securities and Exchange Commission requires all new employees
to list all securities held by them or their families, or trustees for their
benefit. Also, all Commission employees must agree not to acquire or
hold the securities of corporations (mainly utilities and holding com-
panies) whose activities arc regulated by the Commission. Internal
Revenue Service employees involved in collection, assessment or in-
vestigation of taxes or determination of tax liability are required to
file statements of personal net worth. And the Department of Agri-
culture requires submission of outside employment and financial inter-
est statements for all senior officials, all consultants and advisors, and
%1} employees of any grade having contractual or enforcement responsi-

ilities.

Finally, reference should be made to codes of ethies and standards
of official conduct for government officials and employces. State gov-
ernment has made more use of this device than has the Federal Gov-
ernment. Where they have been adopted, such statutory standards
have been useful in dealing with funetions involving higl degrees of
discretion for which there is little prospect of defining unacceptable
activity in sufficiently precise terms to serve as criminal statutes. Also,
they often have been the only device for extending modern concepts of
controlling conflicts of interest into the legislative branch of State
government, which has heen conspicuously slow in applying to itself
the principles it has prescribed for officers and employees of the execu-
tive hranch.

Conflict-of—interest Pressures in the Federal-Aid Highway Program

In its own way, the Federal-Aid Highway Program offers examples
of the full spectrum of problems encountered in maintaining honesty
and integrity in public service in the atmosphere of pressure created
when large public works programs are carried forward at accelerated
rates. An extensive body of Federal and State statute and administra-
tive law dealing directly with the formation and performance of high-
way construction and procurement contracts is an outgrowth of this
experience.

The background of this body of law is documented by the work of a
special subcommittee of the House of Representatives’ Committee on
Public Works, established in 1959 to investigate and oversee the poli-

1° HovrikLp, supra note G, at 298.
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cies, procedures, and practices involved in administration of highway
construction contracts.”’ During the years that followed, the subcom-
mittee’s work continued, and it issued reports on various other phases
of this program. These reports revealed many instances in which the
States appeared unable to prevent conflicts of interest or misconduct
on the part of contractors and public officials and employees. Reference
to the subcommittee’s findings is instructive for the purpose of indi-
cating both the types of conflicts of interest involved in modern high-
way construction and contract administration, and the range of situa-
tions in which such conflicts may ocecur.

In a report issued after two years of investigations and hearings,
the subcommittee summed up its findings concerning the principal con-
flict of interest problems in one State studied :

The record before us has established as incontrovertible fact that State

personnel accepted tens of thousands of dollars in money and other
things of value from contractors performing work under prime and sul-
contracts involving more than $60 million worth of highway projects
in which Federal-aid participated.
-+ . . The practices exposed are reprchensible. Their tenure extends
over a period of vears and the testimony pointedly shows that . . .
[numerous States] have been infected by the same moral fungus. One
contractor . . . stated that the evil has “snowballed” in recent vears
and that the increase in intensity may well be associated with the ae-
celeration of highway construction ordained by “the Federal-Aid
Highway Act of 1956 and subsequent legislation.

- - . . Admittedly the sharp and sustained increase in the number of
highway projects and attendant huge expenditures for them afforded
wider ranging opportunities for this cancerous activity, but the testi-
mony . . . is conclusive evidence that these were, indeed, longstanding
practices which could never be condoned.

-+ . . Under no circumstances can thev be considered as the exercise of
social amenities. In the acceptance of money and/or other things of
value the State employees became obligated to the contractors thereby
materially raising the level of their susceptibility to suggestions that
would influence the performance of their official duties.

Conversely, when State employvees sought moncey, cither as a gift or
loan, or favors involving anything of value, the contractor had the al-
ternative of cither acquiescing or running the visk of complications dur-
ing the progress of a project.

The State road department employees who testified . . . insisted that
the tender by the contractors, and the acceptance by them, of money and
other things of value never influenced their judgment in any way in the
conduct of their official duties. )

The contractors . . . were equally adamant that the dishursements

"' 76 Stat. 1119, Oct. 23, 1962.
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were not for the purpose of inducing State personnel to approve sub-
standard construction, but were intended to “expedite” the progress
of the work and reward the State employees for performance of their
official-duties ahove and beyond normal expectations.

Digesting the implications . . . of all the testimony, the subcom-
mitteec must conclude that the record before it effectively dissipates
the probity of the positions advanced by the respective parties.’?

Citing specific parts of the testimony it had received, the subcom-
mittee noted incidents amounting to “a calculated campaign to use
money and other things of value to promote subservience among State
personnel.”” ** - Weekly cash payments delivered secretly in unmarked
envelopes, fleet discounts on the purchase of automobiles and })oats,
interest-free loans, payment of moving expenses of State engineers
transferred to jobs of supervising a company’s contract, and installa-
tion of radios in State cars typified such campaigns.’* Assessing these
tactics, the subcommittee felt the evidence “most certainly lends sup-
port to the conclusion that some of the contractors, at lgast, were
mighty close to inviting a charge of bribery or attempted bribery. An
equally important corollary is a conclusion that some pf the State
personnel involved came perilously close to the possibility of extor-
tion.” ¥ . )

Technically distinguishable from giving and acc‘epting gifts, gratui-
ties, and favors is the contractors’ practice of hirlr}g Stafe employees
as part-time employees or special consultants during off-duty hours.
The subcommittee’s 1961 report noted this.

: A few States, by statute, and many States, by administrativgorders,
either prohibit outright or severely limit acceptance of outsrf]e' em-
ployment. . .. [In those States] that had neither statute nor adn_nmstra-
tive order . . . the contractors obviously took full advantage of it as the
record so clearly demonstrates.

Nearly all of the contractors used the device of hiring Sta_te employges
to perform a variety of tasks productive of a steady trickle of side
money. ’ .

Although the testimony reveals that the requests for these extra jobs
were initiated for the most part by the State employeces themselves,
there is also evidence that some of the contractors importuned the em-
ployees to engage in this extracurricular activity. _

. . . [Clonsiderable significance attaches to the fact that in prac-
tically every instance the extra work was being farmed out to those

2 House Coxa. OX PusLIC Works, Cong., 1st Sess. 81 (1961) [hereinafter
RevaTionsHip Berweex Roap CoxTrac-  cited as 3p INTERIM REPORT).

TORS AND STATE PERSONNEL IN FLORMDA, 13 1d. at 82.
3p INTERIM REPORT OF THE SPECIAL SUB- 1 1d. at 81-82.
COMMITTEE ON THE FEDERAL-AID HIGH- 15 Id. at 83.

waY ProGram, H.R. Doc. No. 1246, 87th



CONFLICTS OF INTEREST

State employees who exercised supervisory authority over projects being
performed by the contractors.

The subcommittee finds no merit whatsoever in the pretensions of the
contractors that they were actuated by consciousness of, and compas-
sion for, purported financial distress of the State employeces.'®

Surveying the entire testimony on gifts and outside employment, the
subcommittee summed up its conclusions as follows:

The undesirable consequences of tolerating any longer the practices
complained of here are most obvious. They unquestionably give the un-
scrupulous an unfair competitive advantage over any conscientious
contractor who endeavors to live up to the terms of his contract and
who tries to comply fully with the specifications. Secondly, the situa-
tion is ercated where contractors find themselves forced to compete
against cach other for the favor of the State engincers.

The nonexistence of statutes and/or administrative directives against
acceptance of gratuities or loans or the acceptance of outside employ-
ment led inevitably to such abuses . . . No reminder scems necessary
that the Congress can and will enact legislation as a protection for the
Federal investment in highways whenever State response to the need
for corrective action is deemed to be not adequate.’’

Criticism of the “demonstrated impotency’ of the States’ laws as they
existed in 1960 applied with equal force to the procedures of the United
States Bureau of Public Roads, which, the subcommittee pointed out,
was charged with assuring that States participating in the Federal-Aid
Highway Program had adequate powers, and were suitably equipped
and organized to discharge the duties required under that program.’®

Corrective action came promptly, and from several sources. Follow-
ing the initial disclosures of the subcommittec regarding deficiencies in
performance of contracts according to.their terms and specifications,
the American Association of State Highway Officials (AASHO) issued
a guide for State officials regarding project procedures.”® The guide
specifically condemned the acceptance of gifts, gratuities, favors, loans,
and performance of unauthorized outside employment or any com-
pensated work for a contractor. Discovery of dishonesty or serious
conflict of interest should be followed promptly by dismissal and noti-
fication of appropriate law enforcement offices of the State. Where a
State did not have sufficient law to properly cope with the manner in
which conflicts of interest occurred, the AASHO guide suggested that
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the State highway department, as a policy, require each employee to
sign a statement that “any proof of conflict of interest that could be
interpreted as adversely influencing the ethical and proper discharge of
his duties, will he cause for immediate dismissal.”’ *°

Reaction to the subcommittee’s findings also came from the Bureau
of Public Roads. In May 1960, federal regulations relating to federal-
aid highways werc amended to prohibit government officers or employ-
ees from having financial interests in contracts being negotiated for
highway projects or in the performance of such contracts, or from
having any undisclosed interests in real property being acquired for
highways.” The regulation specified that the States must enforce these
requirements.

In most States these responsibilities were carried out by issuance
of administrative orders; in a few cases the new prohibitions were
enacted in legislation.

By mid-1961, therefore, the subcommittee reported that during 1960
and early 1961 some 26 States had issued administrative orders ex-
pressly forbidding acceptance of gratuities by highway officials or
emplovees; 9 States had issued similar orders against acceptance of
loans; and 12 States had imposed restrictions on acceptance of outside
employment.® In most instances, the new State orders copied or fol-
lowed closely the language of the federal regulation.

Mismanagement and Misconduct Problems in the Federal-Aid Highway Program

Although action to climinate the most blatant forms of conflict of
interest associated with personal adverse and pecuniarvy gain was
prompt and generally effective in providing the legal anthority needed
by State officials, continuation of the subcommittee’'s investigations
revealed other tforms of mismanagement. Serious deficiencies were
found in the materials and methods used by contractors, and in the
svstem of inspections and supervision carried out by State and Federal
engineers and administrators. Records of the daily construction prog-
ress—that is, weight tickets from hauling operations, payroll records,
test sample results, and engineers’ diaries—frequently were main-
tained in extremely slipshod fashion which defied proper management
or auditing.® Laxity in supervision at jobsites extended from failure

18 1d. at 85.

17 Id. at 85-86.

18 House Comm. ox PuBLic WORKS,
HicunwAy CONSTRUCTION PRACTICES 1IN
OKLAHOMA, 2D INTERIM REPORT OF THE
SPECIAL SUBCOMMITTEE ON THE FEDERAL-

Aip Hicurway ProGray, H.R. Doc. No.
364, 87th Cong., 1st Sess. 93 (1961) [here-
inafter cited as 2p INTERIM REPORT].

19 3p INTERIM REPORT, supra note 12, at
1-2.

20 1d.

2123 C.F.R. § 1.33 (1976).

22 3p INTERIM REPORT, supra note 12, at
86.

23 House, Comy. ox PurrLic WORKS,
HicuwAy CoxsTRUCTION PRACTICES IN
Arizoxa, 8tin INTErRiM REPORT OF THE
SPECIAL SUBCOMMITTEE ON THE FEDERAL-

A Higaway ProGray, H.R. Doc. No.
1494, 88th Cong., 24 Sess., 114 (1964). See
also 20 INTERIM REPORT, supra note 18, at
85, where the occasional difficulties of even
obtaining project records were deseribed:
The record before the subcommittee does
show that discerningly selective termites
ate their way through certain of the
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to assign competent personnel and insist on diligent performance of
work details to an apparent indifference to discoveries of major mis-
calculations or changed conditions.*

The effect was to build cost overruns into highway projects in their
early stages. In many instances, however, these overruns were not
brought to the attention of higher echelon State and Federal offices until
the contractor’s final voucher was submitted.” By such time, it was often
extremely difficult for audits to reconstruct what actually had hap-
pened, since extra work devoted to re-doing faulty construction or
unanticipated cxpense had been disguised in other categories of the
project’s costs.

How and why these practices were allowed to persist by State and
Federal officials were equally difficult to understand. Investigations
revealed some cases where contracts were awarded to businesses in
which members of the contract-awarding body had financial interests.
Other situations were found in which contractors engaged in collusion
to restrain free competitive bidding by a system of rigged proposals
which spread available contracts among the participating contractors.*
The persistence of these practices by contractors was traced to a long-
staniding attitude of the Bureau of Public Roads inspectors and engi-
neering staff, who regarded daily supervision of jobsite activities as
the responsibility of the States. Bureau policy was based on an assump-
tion that honesty and competence were not to be questioned; and a
State’s certi“zation that a project had been built in substantial con-

. formity to the approved specifications would not be challenged unless
cause was received from a responsible outside source. As this policy
became generally known, these sources frequently seemed to disappear,
as might be expected.*”

contractor’s weight tickets that staff

members wanted to examine, and that

State records disappeared after being

stuffed in an empty dynamite box at a

time when the . .. resident engineer’s

office was being shifted from one loca-
tion to another.

24 Examples included failure to take cor-
rective action after discovery of under-
ground water, or, in another instance, dis-
coverv that the original specifications
erroneously made no allowance for shrink-
age of the subgrade of a project.

25 2p INTERIM REPORT, supra note 18,

adequacy of the Bureau’s procedures is
needed than the statement . . . that they
would not uncover wrongdoing ‘“unless
there was information to lead us to go
back of the (State's) -certification.”
Much stress was laid throughout the
hearings on the failure of anyone con-
nected with the projects to seek out
representatives of the Bureau and re-
port what was going on.

If this is intended as a defense of the
Bureaun poliey then the premise is faulty
indeed. . . . When wanton disregard for

- contractual obligations is as flagrant as
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A few State highway departments had their own audit and investiga-
tion teams when the accelerated Federal-Aid Highway Program com-
menced in 1956. This number increased as the House Special Sub-
committee’s findings were released in 1960-61, and as the American
Association of State Highway Officials continued its efforts to strengthen
procedures for contract administration and project supervision. In
1964, however, the subcommittee still was compelled to report that cer-
tain serious forms of mismanagement and misconduct continued to
exist on a wide scale:

At best highway departments arc unwieldly organizations and strue-
tured along lines where clements in the chain of command frequently
arc endowed with varying degrees of autonomy. Thus there is an ever-
present danger that management-level directives may suffer during the
process of diffusion to the operating level and laudable objectives may
ultimately go unrealized. Conversely, the incidence of adverse happen-
ings on the lower levels may never become known because of interven-
tion or interception, deliberate or otherwise, at intermediary steps on
the way to the top.

Exposition of the manner in which quantities for all classes of ma-
terials were estimated, when coupled with evidence of what transpired
during actual construction, conjures up some extraordinary connotations.
Inaccuracics hrought forth a variety of evils and substantial error leaned
usually in the direction of overestimation. . . . [E]stimating frequently
was being done by a person . . . who later would be chargeable with the
responsibility for supervising the construction. There is an abundance
of testimony that ways and means were found for a contractor to dispose
of exeess material during performance of the work. . . .

The possibilities inherent in such a system opened wide the door to
the type of “advantageous arrangements” hetween contractors and
State personncl of the nature deseribed carlier in this report.®®

To the extent that lax audits and inspections encouraged the im-
pression that the Federal Government was a benevolent and tolerant
financier, rarely concerning itself with how project funds were actually
spent, these practices encouraged conditions in which official misman-
agement and misconduct could easily occur and go unpunished. Com-
parable practices on the part of contractors frequently went undetected
or, in cases where they caused jobs to exceed the contract periods, were
not penalized by assessment of liquidated damages.”

hardly be expected to end with abject IxTERIM REPORT OF THE SPECIAL SUB-

at 86-87.

26 Jd. at 91.

27 The Subcommittee’s blunt evaluation
of this sitnation was as follows:

No more eloquent testimony of the in-

that shown in the instant case, it most
assuredly is not going to be uncovered
by occasional 1-3 hour excursions or
cursory shuffling of papers, and conver-
sations with people . . . [involved] can

confessions of sins of both omission and
commission. 2p INTERIM REPORT, supra
notc 18, at 96. See also House Coar.
ox Pusuic Works, Hicuway Cox-
STRUCTION PRACTICES IN THE STATE OF
Touistaxa AXD RELATED MATTERS, 9TIt

COMMITTEE ON THE FEDERAL-Am HIGH-
waY Procrady, H.R. Doc. No. 2184, 89th
Cong., 2d Sess., 137 (1966) [hereinafter
cited as 9111 INTERIM REPORT].

2 1d. at 138.

20 Id. at 139.
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Coordination of Corruption Controls in the Federal-Aid Highway
Program

As the work of the special subcommittee on the Federal-Aid Highway
Program continued, its findings regarding what forms of misconduct
and conflict of interest were prevalent in the program became less im-
portant than its conclusions as to why they occurred and persisted.
Interim reports early in the subcommittee’s investigations strongly
criticized the Bureau of Public Roads’ engineering and administrative
personnel for not asserting and protecting the Federal Government’s
interests more aggressively.*® Later reports, acknowledging that both
-the States and the Bureau had responded to their problems by stronger
measures, offered observations concerning the root causes of the pro-
gram’s problems.

One factor was a pervasive overconfidence on the part of the public
highway agencies and the construction industry in 1956 regarding their
capacity to accelerate the pace and multiply the size of the highway
construction program on the scale demanded with adequate protection
of the public investment against the dangers of fraud and mismanage-
ment. As matters turned out, when the accelerated program began it
proved almost impossible to catch all the errors and deficiencies in
the plans, designs, and estimates submitted by the States. The extensive
commitment of Bureau enginee. ;s to the tasks of correcting and revis-
ing these shortcomings cut heavily into the engineering time available
for project inspections. Under these conditions, also, inspection tech-
niques tended to become very general.®

Coupled with the public highway agencies’ overconfidence, and add-
ing to the atmosphere it created in the construction program, was a
generally accepted emphasis on quantity of money spent and miles built.

30 2p INTERIM REPORT, supra note 18, at to wallow through a slough of ineptitude
96; 3p InTERIM REPORT, supra note 12, at and inefficieney.
84-5; House Coa. ox PusrLic WORKS,
HicHwaAY CONSTRUCTION PRACTICES 1IN
THE STATE OF NEW MEXICO. STH INTERIM

The division engineer strongly implied
his “engineering judgment” left him no

REPORT OF THE SPECIAL SUBCOMMITTEE ON
THE FEDERAL-AID HiGIIway PROGRAM,
H.R. Doc. Nn. 1819, 87th Cong., 2d Sess.,
86 (1962) [hereinafter cited as 5Tu
IxTERIM REPORT].

319t INTERIM REPORT, supra note 27,
at 136-137, stated:

The analysis . . . shows clearly that, for

more than 4 vears after the present

massive Federal-Aid Program was set

in motion by the Congress in 1956, the

State’s highway department continued

choice but to concentrate on this ‘“‘area
of greatest weakness.” Consequently his
entire staff of engincers spent as much
as 10 days before lettings to put State
plans in a condition permitting Bureau
authorization to the State to go ahead
with contract awards. Even so, he re-
ported, it was “seemingly impossible” to
catch all the errors or deficiencies. . . .
The declaration of the Bureau’s division
engineer . . . finds support in the testi-
mony.
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The subcommittee’s 1966 interim report noted the implications of this
attitude as follows:

It is not the first time that the subcommittee has encountered the
mistaken philosophy that vast importance somehow is attached to sta-
tistics stressing impressive mileage of roadway placed in any given
year, even though quality of construction gets secondary attention.

This philosophy ignores the point proved over and over by the sub-
committee that weakness at any point in the administration of the
highway program breeds contemporary weakness in another. . . .32

Another contributing factor in some cases was the determined effort
of unscrupulous parties to acquire influence over highway officials in
order to corrupt their decisions regarding award of contracts and
other favors. Where the pressures of rapidly expanding programs and
personnel temporarily created instability in a State highway depart-
ment's channels of control, or in the relationship between the depart-
ment’s chief administrative officer and a politically appointed policy-
making commission, the tactics of corrupt practices often succeeded,
and in some instances, for considerable periods of time.*® Fortunately,
however, this form of corruption is one of the easiest to eliminate,
because it is heavily dependent on the personal influence of a few key
personalities, who generally are vulnerable to prosecution and publicity.

More deeply rooted in the history and character of the State and
TFederal highway agencies, was an attitude of gentlemanly trust in
each other, One observer, not associated with the special subcommittee,
desceribed it this way:

It is typical of most state highway departments that their history is
relatively brief. . . . For many years they remained small compared
to the vast organizations that have developed reecently, and, being
small, personal friendships developed between supervisor, and subordi-
nates were close; the relationship continued for many years, and each
did his own jol without extensive written regulations and policies.
Regulation of personal behavior from friend to friend is something that
rarely occurs hecause one friend does not expect chicanery of another.
. . . Similarly, when opportunities for substantial flim-flams developed,
trust that had been growing over many yvears prevented the supervisor
from suspeeting his subordinate, and checking closely on him. It was
difficult for one friend to investigate another’s activities, especially
where the investigator’s pocketbook is not affected; and, where he is
not trained in making investigations, his personal emotions interfere
with his performance.®

3*Jd. at 137. Ass’n of State Highway O fiicials, Proceed-

335t INTERIM REPORT, supra note 30, ings of Committees, 1962, 29, 34 (1962)
at 85. [hereinafter cited as JONES].

3 Jones, “Conflict of Interest,” Amer.
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Finally, the root causes of corruption and mismanagement in the
highway program were viewed as including an institutional problem—
one of making the working relationship between the Federal and State
governments effective and efficient. In a subcommittee report pre-
pared in 1966, after all the investigations of construction practice and
contract administration had been completed, this view was discussed
as follows :

With our concern for what is wrong, we must go back to the genesis
of the State-Federal relationship, widely referred to as a “partnership.”
The use of that term, on the one hand, reflects the warm bond that does
exist between the two groups and which has been a material factor for
over 50 years in making the program work and in producing its great
accomplishments. They have done these things by working together,
and, in that sense, it truly is a partnership. -

On the other hand, the term probably has not lent clarity to the dif-
ficulties that do exist in the relationships between the States and the
Federal Government. In addition to its partnership aspects the rela-
tionship at times is that of two parties on opposite sides of a contract.
This distinetion is real and should not be overshadowed or distorted in
the zeal to accomplish, together, the purpose of the bilateral contract
and the relationship.

. . .. [E]ach has certain obhligations to fulfill to the other. Each
is depending on the other to meet those obligations so the program can be
carried out in the manner provided for by the legislation. We have a
valuable national asset in the body of law which has been developed
during this country’s history, and the clear definitions of legal relation-
ships and duties it provides is one of the things which makes for an
orderly society.3°

Relating this concept to some of the complaints heard during its investi-
gutions, the subcommittee becarne more specific:

It seems that too often the view is held that the States are only satis-
fying some vague bureaucratic red tape when meeting Federal require-
ments and that affirmative action taken by the Bureau to secure compli-
ance is unwarranted interference in State affairs.

We are not advocating action which would place a strain on the
Federal-State relationship. However, noncompliance, whether brought
about by ignorance or design, constitutes a serious breach of the promises
given under the contract and should be considered as such if there is ever
to be a healthy relationship and any order is to be brought to an account-
ing dilemma of such serious proportions.®

35H. Rep FepErAL-STATE Hicuway Doc. No. 1506, 90th Cong., 2d Sess., 108-
MANAGEMENT PRACTICES AND PROCEDURES, 109 (1968).
REPORT OF THE SPECIAL SUBCOMMITTEE ON 36 Jd. at 109.
THE FEDERAL-ATD HIGHWAY PrOGRAM, H.R.
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THE EVOLVING DEFINITION OF ‘“CONFLICT OF INTEREST"
A Rationale for Statutory Construction

Reference to nineteenth century American statutes on corrupt prac-

‘tices of government officials has already noted that this body of law was

limited to specific acts resulting in unfair private gain at public expense
or destruction of public confidence in the government. None of these
statutes, however, was concerned with what is now called “conflict of
interest” legislation, or used this term in defining a standard of moral-
ity in government business. Until the twentieth century, the term “con-
flict of interest’’ was used mainly by lawyers, trustees, and other pro-
fessional fiduciaries for whom it had a special history and meaning.

The process of evolving a definition of ‘‘conflict of interest’’ for
governmental officials began in the federal law in 1917, when a gen-
eral stafute prohibiting outside compensation for performance of
governmental duties was enacted by Congress.”” Subsequently, other
provisions were added to create a small but highly specialized body
of law aimed at limiting the risk that federal officials would become
involved in situations having the potential of harm to the public
interest.®® State legislation for similar purposes remained relatively
rare until the 1950’s; and, insofar as the States’ highway programs
were concerned, it was not until the 1960’s that comprehensive coverage
of all the major forms of conflict was achieved.

One formative influence on the development of this coverage was the
work of the House of Representatives' Special Subcommittee on the
Federal-Aid Highway Program. Another important factor was the
work of various governmental and professional groups that addressed
the problem of formulating a rationale for dealing with the forms of
interest conflict which were considered unacceptable. One of the most
widely quoted reports of this series was prepared and published by
the New York City Bar Association in 1960.*

At its outset, this report distingunishes certain types of activities in
which the conflicts between public and private interests have been given
definitions in the criminal law. Thus, the employee of a mint who
pockets part of the coins he makes is guilty of theft—an obviously un-
acceptable act regardless of whether, it is done by a public employee
or a private individual. Also, the government contracting officer who
accepts money from a contractor in exchange for the award of a contract
is guilty of accepting a bribe, and the contractor is guilty of bribery—

37Act of Mar. 3, 1917, ch. 163, 39 Stat.  vLICT OF INTEREST Laws, ASS'N OF THE
1106 prohibiting outside compensation for Bar ofF THE CiTy 0F NEW YORK, Cox-
performance of governmental functions or  FLICT OF INTEREST AND FEDERAL SERVICE
serviees. {Cambridge, Muss.: Harvard Univ. Press,

3818 U.S.C. §§ 201-224. Supp. V 1975.  1960).

% SpeciaL Coym. ox THF. FEpEraL Cox-
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acts that are unacceptable when they involve public officials and public
contracts even though they would not be unlawful if .only private indi-
viduals or corporations were involved. In both of these cases, specfiic
acts were performed with harmful or corrupt intent. In contrast, the
sitnations covered by the new generation of conflict of interest laws in
the 1950’s and 1960’s did not demand overt acts aimed at raiding the
public treasury or securing unfair advantage. An unacceptable situa-
tion might exist whenever there was in fact a conflict between the public
interest in proper administration of government business and a public
official’'s personal economic interest. Looking more closely at this, the
Bar Association report went on to say:

A conflict of interest does not necessarily presuppose that action by the
[public] official favoring one of these interests will be prejudicial to the
other, nor that the official will in fact resolve the conflict to his own per-
sonal advantage rather than the government’s. If a man is in a position
of conflicting interests, he is subject to temptation however he resolves
the issue. Regulation of conflicts of interest seeks to prevent situations
of temptation from arising.*

Unlike the situations that can be fitted into the definitions of theft and

bribery, this rationale does not demand that any acts occur regarding

a specific transaction. The wrong arises entirely out of the undesir-

ably inconsistent position of an official, both in his relationship to the

ontside parties involved, and to his governmental employer.
Summing up, the Bar Association report stated :

The offense is an offense arising out of special status. The whole is
greater than the sum of the parts: a subjectively innocent gift combined
with a subjectively innocent official performing an innocent act can
combine to constitute an offense against conflict of interest principles.

Regulation of conflicts of interest is regulation of evil before the event;
it is regulation against potential harm. These regulations are in essence
derived, or secondary—one removed away from the ultimate miscon-
duct feared. The bribe is forbidden because it subverts the official’s
judgment; the gift is forbidden because it may have this effect, and
because it looks to others as though it does have this effect. This potential
or projective quality of conflict of interest rules is peculiar and im-
portant. We are not accustomed to dealing with law of this kind. It is
as though we were to try to prevent people from acting in a manner that
may lead them to rob a bank, or in a manner that looks to others like
bank robbery.

The growth of restraints which operate in anticipation of wrongdoing
might be viewed as a sign that morality in American public service has
improved to the point where the most flagrant forms of official corrup-
tion have been brought under control, and improprieties of the second-

40 Jd. at 3-4. 41 1d. at 19-20.

HIGHWAY CONTRACT LAW

ary order now can be dealt with. In the long view, however, it should
be noted that when such gains are made, they have their own particular
costs. In the case of American conflict of interest laws, these costs have
been greatest in connection with the recruitment of able professional
manpower to serve in governmental positions.

Retention of a legislative approach which holds that the public and
private sectors can and should be maintained exclusive of each other
has been criticised as being out of touch with contemporary conditions
of government and business.** Public officials cannot preoccupy them-
selves with the performance of their offices and employments so com-
pletely as to remove all possibility of conflicting interests; nor is it
desirable that they lose all concern for and interest in the way the
actions of government and the decisions of their offices may affect them
personally. Moreover, the rationale of applying anticipatory restric-
tions in order to avoid the creation of relationships which may be
inconsistent with the public interest may fail to heed one of the appar-
ent lessons of the common law in dealing with corruption in govern-
ment. Common law rules rested on two basic notions: inconsistency
with the public’s interest and welfare (with emphasis on the actuality
of the inconsistency), and a resulting personal pecuniary benefit to
those involved in the inconsistent action. Although the two elements
counterbalanced each other to some extent, the over-all result produced
a standard that could be applied with more definiteness than exclusive
reliance on inconsistency.** ]

Various explanations have been offered for the evolution of con-
temporary legislation aimed at preventing conflicts of interest in gov-
ernment. Some have suggested that the origins of these laws may have
heen in an adaptation of the fiduciary duties of persons occupying
positions of trust in private dealings; others have seen in them a re-
flection of the American political process and the enduring folklore
of that system.** All these considerations aside, however, the definition
of conflict of interest which emerged in the early 1960’s has provided
a basis for legislation and administrative regulations addressing a
variety of specific activities and relationships. These have included
(1) acceptance of gratuities, gifts or other rewards, (2) acceptance of
loans, (3) acceptance of outside employment during governmental
service, (4) post-employment activities which may involve representa-
tion of contractors in dealing with certain government agencies, and
(5) acquisition or retention of undisclosed personal interests in real
property which is being acquired by public agencies, or ownership of
interests in businesses which have contracts with public agencies.

42 PI1LOS, supra note 6, at 7. State Government Employces, 47 VaA. L.
43 Conflict of Interest, 70 W. Va. L. Rev.  Rev. 1034 (1961).
400 (1968); Note, Conflict of Interest: 1 MANNING, supra note G, at 239.
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Borderline Areas of Contemporary Conflict of Interest Problems

Statutes or administrative regulations dealing with the foregoing list
of situations presently exist in the federal Jaw and in most States. Yet
this extensive body of law sometimes is ecriticized as not reaching some
practices which currently present serious threats to maintaining honest
and impartial public administration. One which may easily be visual-
ized in connection with highway programs has been called “organiza-
tional conflict of interest.” ** These occur where shortages of time,
personnel, or technical skill lead a government agency to turn over to
an outside contractor some of the tasks of management, planning, or
research and development for which the agency is ultimately responsi-
ble. When the agency selects one contractor from among a group of
competitors and awards it a contract to perform a particular task, the
award may carry with it the right (indeed, the necessity) to have access
to information of an official nature concerning future governmental
plans or intentions, or of a proprietary character regarding other
competitors. Knowledge obtained during a government assignment
may be used directly to the contractor's advantage following termina-
tion of the assignment, or in a variety of indirect ways. It may also be
used to the disadvantage of a competitor either by disclosure to a third
party or by directly attacking a weakness revealed by the information.

These undesirable uses of information originally compiled for the
public purposes of a governmental agency may be prevented, during
the period of the employment or contract, by legislation or administra-
tive regulations against the contractor’s inconsistent use or unautho-
rized disclosure of what Le learns.** After termination of the employ-
ment or contract, a certain amount of protection may also be achieved
on the theory that the information was ‘‘public property’’ when ac-
quired, and it retains this status until and unless officially made public.
However, detection and proof of the violation of this restriction, or
proof of use to the detriment of a competitor is extremely difficult, and
enforcement might well prove to be impractical.*

Other abuses of governmental position can result in mjury to third
parties when an official uses his title, stationery, or other symbols of
position to influence others in transactions in which the government
is not directly involved. With the same subtlety, an official’s innocent
cfforts to assist a friend or former business associate while that official
is temporarily in public service may constitute a form of conflict of
interest.

HIGHWAY CONTRACT LAW

None of the present conflict of interest statutes cover such activities.
Nor do they reach another level of abuses which involve neglect of duty,
deferral of public duty in favor of personal convenience, and diversion
of government work time and public resources to personal outside activi-
ties.” In these instances, the complaint cannot be that an official or
employee is attempting to serve two masters, but rather that he is
serving no master except himself. His unacceptable conduct is his
exploitation of the public for his personal benefit or satisfaction. Addi-
tionally, it may well turn out that some third party, rather than the
government, is the one who suffers most from this conduet.

Can these borderline areas of contemporary conflict of interest prob-
lems be reached by legislation dealing with so-called “misconduct of
public officials” and governmental codes of ethics? To date, the chief
examples of such measures have not advanced the technique of assuring
honesty and diligence in public service beyond the level reached in
1960. Statutes enacted to punish or prevent official misconduct approach
their objective by enumerations of acts that are regulated or pro-
hibited very much as conventional conflict of interest laws do. Although
called “standards” of ethical conduct, these enumerations in most cases
merely add to the list of activities that are malum prohibitum, and
leave it to the initiative of courts and administrative boards to go
beyond these limits and denounce as malum in se those additional situa-
tions which constitute unacceptable abuse of official position or power.*

The evolution of « rationale for controlling conflicts of interest in
governmental affairs, and particularly in public works programs, is
incomplete. It continues to be carried on, as it has been throughout its
history, as a fragmented process, in need of an integrating over-all
concept. There is evident need to enlarge the rationale of current
Federal and State law so that it defines the roles of all the pertinent
statutes dealing with the total problem of assuring integrity and
honesty in public service. What is needed is a rationale that correlates
these functions and techniques with recognition that modern State
governments, like the Federal Government, have now become so large
and complex that the possibility of conflicts of interest exist in almost
every facet of the public’s business, and call for an equally wide ap-
proach to their control.*

48 JoNES, supra note 34, at 29. Larson, Conflicts of Interest: A Model
"WE.g., Uran CopE ANN. § 67-16-1 to  Statutory Proposal for the Regulation of
14 (1975 Supp.); Micu. Star. ANN. §  Municipal Transactions, 38 UMXK.C. L.

45 See, c¢.g., Yarmolinsky, Organizational
Conflicts of Interest, 24 Fep. B.J. 309
(1964), describing issues raised by De-
partment of Defense practices.

6 Specifie legislative and administrative
restrictions on unauthorized disclosure of

information obtained through governmental
service are noted in Summary of State
Laws and Administrative Regulations in
the Appendix of this paper.

47 PrrLos, supra note 6, at 12-14.

4.1701(121), (123), (124), (127), (Supp.
1976), Public Officers’ and Employees’
Ethics Act.

% PHILOS, supra note 6, at 23. The
need for a rationale is no less urgent for
local government, as discussed in Freilich &

Rev. 373 (1970); Conflict of Interest, 70
W.Va. L. Rev. 400 (1968) ; Note, Conflicts
of Interest of State and Local Legislators,
55 Towa L. Rev. 450 (1969); Comment,
Conflict of Interests and the Municipal Em-
ployee, 20 BurraLo L. Rev, 487 (1971);
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BRIBERY AND RELATED CRIMES
Bribery of Public Officials and Empioyees

Laws against bribery, attempted bribery, and conspiracy to ecommit,
bribery express the uniform condemnation of acts which blatantly sub-
vert justice, destroy confidence in governmental officials, and turn over
public resources to private groups or individuals for their personal
profit. All States have cnacted anti-bribery laws applicable to both
givers and receivers, and the United States Code covers bribery of
federal officials. In a substantial nnumber of States, the application of
general bribery statutes io highway construction programs has been
extended and strengthened by Jegislation and adwinistrative orders
referring to officials responsible for these programs.

Although the language of these hribery statutes varvies in detail, the
gist of the law is clear and wniformmly accepted. At coramon law, and,
later, by statute, bribery was understood to be the giving of anything
of value to the holder of a pubiic office or other person officially per-
forming public duties, with the vorrupt intention of thereby influencing
him to perform his public duties in accordance with the desires ov
interests of the giver.”® At commen law, bribery was a misdemeanor,
and initially was associated with subversion of the judicial process.
Later it was applied to legislative and executive processes. Modern
statutes have broadened the application of the law to include all cate-
gories of public officials and employees and inercased the punishment
for hribery to felony status.

Rules of statutory interpretation require that criminal laws be con-
strued strietly; but the broad scope of the language used in typical
State bribery laws has resulted in bringing a wide range of acts within
reach of the prosecutor. Moreover, common law bribery has not been
abrogated by enactment of legislation, and remains as a supplementary
hasis for prosecution.”

Most of the litigation over interpretation of bribery statutes is cen-
tered in determination of the scope of four key features: the class of
persons subject to the law: the action called for by the bribe; the intent

HIGHWAY CONTRACT LAW

Persons Subject to Bribery

Cases delineating the class of persons subject to being bribed orig-
inally had difficulty with the distinction between ‘‘public officers’—
which was the usual phrase used by legislative draftsmen in these cases
~—and other types of governmental employees.” Eventually it became
customary for legislation to specify both “officers” and “employees,”
or use an all-inclusive term, such as “public servant,” and indicate its
scope in a statutory definition.* With these devices, current anti-bribery
iegislation can readily be construed to include all who serve as de jure
or de facto ‘“officers,”” or who serve government agencies in other capaci-
ties as employees, consultants or agents.’®

The crime of bribery may be committed even though the recipient of
the hribe is actually not a public officer or employee. If the offeror
believes he is dealing with a duly authorized public official or employee
who can exercise the influence that the offeror desires, and all other
clements of the crime are present, the offense may be completed by
making an offer to him.®

The Object of Bribe

Parallel to expansion of the classes of public employees that may be
subject to bribery, State and Federal statutes have gradually expanded
the list of actions or omissions that may be the objects of bribery. Thus,
it is customary to see legislation specify that the official action which
is the object of bribery may include votes, decisions, judgments, opin-
lons, appointments, awards, and “other proceedings” which are pend-
ing, or may become pending before the public servant in his official
capacity. The circumstances under which such duties are imposed upon
a public official need not be specified by statute, but may arise through
the instructions of a supervisor to an employee or agent,”” or through
custom associated with the exercise of a particular public office or func-
tion.” It is essential, however, that the bribe be given for the perform-

of the parties; and the consideration given or offered as the bribe.

Note, Remedies For Conflicts of Interest
Among Public Officials in Towa, 22 DRAKE
L. Rev. 600 (1973).

51 R. Perkixs, CRIMINAL Law, at 469
(24 ed., New York: Foundation Press,
1969) 469 [hereinafter cited as PERKINS].
See, also, State v. Greer, 238 N.C. 325, 77
S.E.2d 917 (1953).

%2 State v..Womack, 4 Wash. 19, 29 P.
939 (1892). But see, State v. Quinn, 35
NAL 62, 290 P. 786 (1930), holding that
an equipment engineer was not a “State
officer” under the statute; therefore in-
ability to prosecute under the statute did
exclude prosecution for a common law
offense.

%% Brusnighan v. State, 86 Ga. App. 340,
71 S.E.2d 698 (1952}, holding that clerical
personnel of State office were not “holders
of an office of government” under bribery
statute. See, also, State v. Duncan, 153
Ind. 318, 54 N.E. 1066 (1899), gravel road
engineer appointed by county commis-
sioners; State v. Aldridge, 25 Conn. Super.
257, 202 A.2d 508 (1964), independent ap-
praiser retained by State; People v.
Drish, 24 Tll. App. 3d 225, 321 N.E.2d
179 (1974), member of city planning com-
mission.

 State ex rel. Davis v. Oakley, 191
S.E2d 610 (W.Va, 1972) “public ser-

vant.”

%5 Commonwealth v. Funk, 314 Ky. 282,
234 S.W.2d 957 (1950), extending statute
to all whose official conduct in any way is
connected with government, or are “charged
with a public duty.”

%6 State v. London, 194 Wash. 438, 78
P.2d 548, 115 A.L.R. 1255 (1938), where
de facto road supervisor actually lacked
legal authority to purchase road materials.
See, also, Wells v. State, 174 Tenn. 552,
129 S.W.2d 203, 122 A.L.R. 948 (1939).

57 State v. Emmanuel, 42 Wash. 2d 799,
259 P.2d 845 (1953).

58 Kable v. State, 17 Md. App. 16, 299
A.2d 493 (1973).
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ance or omission of an act that is part of an official duty associated
with the office involved, rather than one which is purely private or
personal in nature.®®

The requirement that bribery must be for the purpose of corruptly
influencing action on “a pending matter” has sometimes presented dif-
ficulty in applying it to policy-making officials or high level executive
officers. So, in connection with a charge of offering to pay the Governor
of a State a kickback on the State’s purchase of certain roadbuilding
materials from the offeror, it was held that, although it was not the
Governor’s function or practice to purchase ‘such materials, he was

nevertheless charged by law with the duty of seeing that the State’s
laws were faithfully executed. Therefore, an offer to the Governor on
this matter involved a matter “pending before him” within the mean-
ing of the statute.®* A similar result has been reached in situations
where solicitation of a bribe involved a governmental employee whose
advice and recommendation would be influential, even though he had no
authority to make a final decision on the matter in question.®

Intent of the Parties

The intent to exert a corrupting influence on official action is essen-
tial to constitute the crime of bribery. The specific intent required
to sustain a charge of bribery must call for inducing a particular gov-
ernment official or employee to corruptly perform or omit the perform-
ance of some official duty.*

A complete undexstandmg and agreement among all parties to the
transaction need not be-proved under most State statutes. These laws
customarily prohibit the offering, giving, soliciting and accepting of
bribes as separate offenses. Thus, one party may be prosecuted,
whereas the other quite properly may never be charged.®® Proof of
intent to give a bribe may be shown by any means indicating the giver’s
understanding that the payment is tendered in order to corrupt or
wrongfully influence a public officer or employee to act in his official
capacity. Proof of intent to solicit or accept a bribe may be shown by
evidence that official action which is to follow will be wrongfully in-
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fluenced by receipt of the bribe. In either case, the intent must be
directed to a specific action or matter pending, or due to be acted upon
in the future by the recipient.

This intention to secure a benefit directly from the corrupting influ-
ence of a payment to a public official is a distinguishing element of
bribery. This benefit may be anything reasonably regarded as an
economic gain or advantage; and may include such subtle benefits as
extensions of a line of credit, or information of an advantageous in-
vestment opportunity. It includes benefits to family members and
others in whose welfare the recipient of the bribe is interested. But,
whatever its form, the bribe must be the influencing factor in the cor-
rupt action that is to follow. It is not bribery, for example, if an inter-
ested citizen offers to buy lunch for a public servant, unless he intends
that this favor will influence the public servant’s act. Intentional acts
to get a public servant’s ear to persuade or influence him to act in a
particular manner do not constitute bribery, although they may be
subject to prosecution for improper influence or an unlawful glft under
other statutes.®

Gifts not associated "with specific matters pending for action or
potentially referrable to the recipient may be considered as threats to
the integrity of governmental processes, but they cannot be prosecuted
under common law or statutes which limit the subjects of corruption to
particular types of official action. In the history of the Federal-Aid
Highway Program, the inability to prosecute for such gift-giving under
bribery laws led to development of new forms of control. These con-
trols, to be discussed more fully later, were aimed at the conduct of
ontsiders who sought to systematically bestow on key government of-
ficers and employees a series of favors and benefits, none of which was
decisive regarding any action, but all of which together had the effect
of creating an unarticulated. general bias in.favor of the giver. The
dangers associated with offers or actions of this type prompted the
development of the body of special law regulating conflict of interest
and official misconduet which occurred in the 1960’s.

The Form of the Bribe

The form and amount of the consideration offered or accepted as a
bribe are not essential elements of the crime.** Money, property, ser-
vices, discounts, and all types of personal favors have been held suf-

% People v. Gokey, 57 Ill. 2d 433, 312
N.E.2d 637 (1974); State v. Smith, 252
La. 636, 212 So. 24 410 (1968); State v.
Papalos, 150 Me. 370, 113 A.2d 624
(1955) ; State v. Cooney, 23 Wash.2d 53,
161 P.2d 442 (1945). )

0 State v. Simon, 149 Me. 256, 99 A.2d
922 (1953).

81 United States v. Heffler, 402 F.2d
924 (3d Cir. 1968), cert. den. sub. nom.
Cecchini v. United States, 394 U.S. 946,

89 S.Ct. 1280, 22 L.Ed.2d 480 (1969).

62 United States v. Miller, 340 F.2d 421
(4th Cir. 1965); United States v. Bowles,
183 F.Supp. 237 (D.Me., 1958).

83 People v. Wallace, 57 Ill. 24 285,
312 N.E.2d 263 (1974); People v. Incerto,
180 Colo. 366, 505 P.2d 1309 (1973); Wil-
liams v. State, 178 Wis. 78, 189 N.W. 268
(1922); State v. Dudoussat, 47 La. Ann.
977,17 So. 685 (1895).

ficient to constitute bribes.®® Statutory language which speaks of ‘‘any-

4 Searcy and Patterson, Practice Com.-
mentary, following 4 Tex. PExarL Cobe
§ 36.02 (Vernon 1974).

8 Commonwealth v. Funk, 314 Ky. 282,
234 S.W.2d 957 (1950); State v. Em-

manuel, 49 Wash. 24 109, 298 P.2a 510
(1956) ; Zalla v. State, 61 So. 2d 649 (Fla.
1952) ; Commonwealth v. Hayes, 311 Mass.
21,40 N.E.2d 27 (1942).

¢ Smith v. State, 241 Ind. 1, 168 N.E.2d
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CONFLICTS OF INTEREST

thing of value” has been construed by a subjective test of whether the
consideration offered was actually accepted by the offeree as being
sufficient for the purpose. The bribe may not have any actual present
" value, but only an apparent value, or a future value. It need not be
direct; but it may be hidden under the guise of a sale, wager, payment
of debt, or any other manner designed to cover the true purpose of the
parties.®’

Penalties for Violation of Bribery Statutes

In prescribing penalties for bribery, Federal and State statutes have
raised this offense from a misdemeanor at common law to felony status.
Additionally, many States provide that persons convicted of bribery
shall be removed from office and/or disqualified from holding public
office.®® Forfeiture of bribe money or property which may come into the
hands of the State in connection with the prosecution of a bribery
charge generally has been upheld by courts in the absence of statutory
provision for its return.®

More complex questions arise, however, in connection with efforts
to recover funds paid by public agencies under contracts made under

the influence of bribes. Such contracts are void as against public policy,

whether or not they are so declared by statute; and only in the most
unusual situations are the terms of these contracts enforceable against
a public agency. At the same time, where a public agency has paid out
funds for performance of a contract later found to be void because of
bribery, it is customarily possible for public agencies to obtain the
return of funds paid to the contractor, or recover the profits made on
the contract.™

199 (1960), sharing sales commissions;
State v. Webb, 74 Ohio L. Abs. 414, 140
N.E.2d 802 (Ct. App. 1956), exchange of
automobiles not a bribe if fair according
to market value of cars; Scott v. State, 107
Ohio St. 475, 141 N.E. 19 (1923), sex;
Hoeppel v. United States, 66 App. D.C. 71,
85 F.2d 237 (D.C. Cir. 1936), cert. den.
299 U.S. 557, 57 S.Ct. 19, 81 L.Ed. 410
(1936) promissory note; State v. Me-
Donald, 106 Ind. 233, 6 N.E. 607 (1886),
price discount; People ex rel. Dickinson
v. Van De Carr, 87 App. Div. 386, 84
N.Y.S. 461 (1903), political advantage;
People v. Vincilione, 17 Cal. App. 513, 120
P. 438 (1911), sharing future legal fees.

67 PERKINS, supra note 51, at 469. Also,
La. REv. STaT. § 14:118 (Supp. 1976).

%S E.g., KaN. Star. ANN. § 21-3901
(1974), “forever disqualified from holding

public office or public employment in this
State”; W.Va.. CopE § 61-5A-9 (Supp.
1976), “forever disqualified from holding
any office or position of honor, trust or
profit of government in this State.”

¢ Womack v. Maner, 227 Ark. 789, 301
S.W.2d 438; 60 ALR.2d 1271 (1957);
United States v. Sprinkles, 138 F.Supp.
28 (E.D. Ky. 1956), deals with disposition
of bribe money, property, or assets pursu-
ant to direction of court under 18 U.S.C.
§ 3612 (1970). See, also, OxLA. STATS.
ANN. ch. 21 § 402 (Supp. 1975), calling
for forfeiture of money, property, or as-
sets used in violation of anti-bribery laws.
Wis. Op. AT’y Gex. 731 (1932), advising
that money used in attempted bribe of
public official was forfeited to State.

" RHYNE, MunicrpaL Law, 260-261.
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Related Offenses

At common law, an unsuccessful offer of a bribe, or a series of acts
intended to constitute a bribe, but falling short of an offer and accept-
ance, was subject to prosecution as attempted bribery. The distinction
was relatively easy to maintain when the scope of these crimes was
limited to common law definitions.”” As legislation redefined bribery,
and listed separately the acts offering, agreeing, giving, soliciting, ac-
cepting and receiving, the common law distinction became less impor-
tant. Prosecutions under such statutes have been able to secure the
objectives of anti-bribery laws without disturbing the historic and
theoretical relationship between attempts and completed crimes.™

Closely related to situations which constitute attempts are those
which involve conspiracies to violate anti-bribery laws. A typical situa-
tion amounting to a bribery conspiracy is cited where consummation
of the crime is frustrated because of the incapacity of the principal
actor to perform the necessary acts.® Conspiracy situations also may
occur where the parties negotiate and agree on a plan to offer or solicit
a bribe but do not actually attempt to tender or solicit payment. Where
conspiracy is defined by statute as a separate crime, the gist of such
laws is to prohibit the act of ‘‘agreeing to give or receive’’ a bribe.™

The requirement that public officials report violations of anti-bribery
laws is customarily found in rules and regulations promulgated for
public employees by agency heads; and relatively rarely is it enacted
as legislation. Illinois’ statute illustrates the typical treatment of this
requirement by the legislature.™

CONFLICT OF INTEREST IN PUBLIC CONTRACTS
Scope of Regulatory Legislation

As the function of the public sector has expanded, the needs of gov-
ernmental agencies for goods and services have created a multibillion
dollar market for contractors in the private sector. Common law rules
designed to prevent conflicts of interest among public officials in a

" Rudolph v, State, 128 Wis. 222, 107
N.W. 466 (1906); State v. Noland, 204
N.C. 329, 168 S.E. 412 (1933).

"2 Commonwealth v. Baker, 146 Pa.
Super. 559; 22 A.2d 602 (1941); Ford v.
Commonvwealth, 177 Va. 889, 15 S.E.2d 50
(1941); State v. Soward, 262 Minn, 265,
114 N.W.2d 276 (1962); Craig v. State,
244 So. 24 151 (Fla. Dist. Ct. App. 1971).

3 Wilson v. United States, 230 ¥.2d 521,
(4th Cir. 1956), cert. den., 351 U.S. 931,
76 S.Ct. 789, 100 L.Ed.- 1460 (1956);

People v. Jacoboni, 34 Mich. App. 84, 190
N.W.2d 720 (1971). See also, Annot., 74
ALR. 1110 (1931); Annot., 131 A.LR.
1322 (1941). ’

4 People v .Wettengel, 98 Colo. 193, 58
P.2d 279, 104 A.L.R. 1423 (1935); People
v. Phillips, 76 Cal. App. 2d 515, 173 P.2d
392 (1946).

5 “Any public officer, public employee
or juror who fails to report forthwith to
the local State’s Attorney any offer made
to him in violation of Section 33-1 com-
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CONFLICTS OF INTEREST

simpler setting proved unequal to the task of dealing with such con-
flicts in the many forms they took in this market. Accordingly, there
has developed an extensive body of legislation designed to eliminate
or minimize situations where public officials have personal interests
in the contracts they negotiate and administer for their governmental
agencies.

Current Federal, State, and local laws to control personal interest in
public contracts have accepted the common law premise that public
officials should not be permitted to have any private interests or activi-
ties which may conflict or appear to conflict with their performance of
official duties honestly and without bias. The difficulty with strict
application of this rule is that modern governments cannot function
entirely isolated from the business and professional community around
them. The impact of this is particularly clear in local government,
where many officers and employees have personal financial interests in
enterprises which do business with their agencies. For them, the com-
mon law demand for total absence of interest would threaten with can-
cellation a great many contracts made by local governments or their
special purpose units and boards. The membership of these units
consists of local business and professional people, for whom public
service often is a part-time commitment; and complete divestiture of
their outside economic interests is completely impractical. Thus, a sec-
ondary effect of strict application of the common law concept would be
to drive away from government many who must be relied on to make
essential contributions to public service.

Practical considerations therefore have led legislators to draft con-
flict of interest laws with care to see that day-to-day problems of gov-
ernmental business can be accommodated without denying the common
law view of a public office as a public trust. In this respect, two features
of the laws relating to conflicts of interest in public contracts deserve
notice: One is the manner in which the prohibited areas of conflict are
described; and the other is the provision for exceptions to the prohibi-
tion.

With allowance for substantial differences in style, draftsmen of
State laws controlling conflicts of interest have sought to prohibit State

- officers or employees from being directly or indirectly interested
financially in any contract made by them in their official capacity on
behalf of the State. Most of such laws apply to all State officers and
employees generally, and many apply to local levels of government and
special units or categories of employees.”

In a few States, legislation speaking directly to the officers and em-

mits a Class A misdemeanor.” IrL. Axx. 1973), applies to members of the legisla-
StaT. ch. 38 § 33-2 (Supp. 1976). ture, State, county, district, judicial dis-
76 CAaL. Gov't Copk, § 1090 (Deering trict, and city officers and employees.

HIGHEWAY CONTRACT LAW

ployees of State highway agencies supplements these general laws.”
Missouri’s law illustrates a specific approach, as follows:

No member of the commission, engineer, or other person appointed or
employed by the commission shall, directly or indirectly, have any
pecuniary interest in, or act as agent for, the sale of road or bridge
building material, equipment, tools, machinery or supplies, or in any
contract for the construction or maintenance of state highways or
bridges, or the financing thereof, or in any performance bond or work-
man’s compensation or any other insurance furnished to the commission,
or insurance furnished to any person . . . contracting with the commis-
sion.™®

In contrést, the comparable provisions of Wyoming's highway law are
much more general, and provide that it is unlawful:

[T]o become in any manner interested, either directly or indirectly,
in his own name or in the name of any other person or corporation,
in any contract, or the performance of any work in the making or
letting of which such officer may be called upon to act or vote.’®

In those States which do not have specific legislation for highway con-
tracts, most accomplish the same regulatory objective through ad-
ministrative orders; and in most of these cases, the States have used
as their model the language of the Federal Highway Administration
regulation which states:

No official or employee of a State or any other governmental instru-
mentality who is authorized in his official capacity to negotiate, make,
accept or approve, or to take part in negotiating, making, accepting or
approving any contract or subcontract in connection with a project, shall
have, directly or indirectly, any financial or other personal interest in
any such contract or subcontract. No engineer, attorney, appraiser, in-
spector or other person performing services for a State or a governmental
instrumentality in connection with a project shall have, directly or in-
directly, a financial or other personal interest, other than his employ-
ment or retention by a State or other governmental instrumentality,
in any contract or subcontract in connection with such project.8°

Direct and Indirect Interests

Reference to both ‘‘direct’’ and ‘‘indirect’’ interests, and other choices
of terms describing the scope of these laws, indicate that the prohibition
against personal interests in public contracts is intended to be suf-
ficiently comprehensive to penetrate the substance of the transactions

"t Alabama, Arkansas, Florida; Indiana, s Mo. Ax~. Srtat. §226.090 (Supp.
Jowa, Kentucky, Louisiana, Maryland, 1976).
Minnesota, Mississippi, Missouri, South 7® Wyo. STaT. § 9-680 (Supp. 1975).
Dakota, Tennessee, Vermont, West Vir- 8023 C.F.R. § 1.33 (1976).
ginia, and Wyoming.
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CONFLICTS OF INTEREST

in question, even where they may be disguised. In this respect, little
difficulty has been experienced in applying conflict of interest rules to
situations in which the offending official, as an owner, partner or other
participant, shared directly in the profits of a government contract.”
Designation of the contract as an adjunct to a public official’s regular
authorized compensation does not change the nature of an unlawful
interest.®

Where a public officer or employee’s connection with a government
contractor is in the form of stock ownership, however, the broad
range of possible fact situations makes application of the law more
difficult. On principle, a public officer’s interest as a stockholder is a
prohibited interest under the statutes;® but in the application, courts
have not agreed on criteria for these indirect interests, and factual
differences often influence results. Thus, where the director of a State
agency was charged with having contracted to obtain automotive sup-
plies and services for the agency’s motor vehicles, conviction was sup-
ported by the fact that defendant was not only a substantial stock-
holder, but also served as secretary of the company providing the
supplies.® :

From the early cases involving corporate stockholding, it was recog-
nized that, realistically, the owner of only a small portion of the stock of
a large corporation has very little, if any, individual or personal interest
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in contracts made by corporate nianagement.“ Nor does he have any
discernible influence on or benefit attributable to particular contracts.

“Yet, the attitude of the courts in applying conflict of interest statutes

to these situations generally has been that the amount of a public of-
ficial’s stockholding did not determine whether it came within the stat-
ute. Upon examination, apparent exceptions to this rule generally are
explainable by considerations other than the smallness of the stockhold-
ing involved.®® .

Other relationships between public officials and government contrac-
tors which have been viewed as constituting prohibited interests in
contracts include employment and debtor—creditor status. Employment
of a public officer or employee by an enterprise which has a contract
with that employee’s agency has been held to constitute a prohibited
interest.”” This result is not affected by:whether the employee is com-
pensated by salary or commission, or whether he is compensated at all.®

Among other business relationships that have been held to constitute
prohibited indirect interests are those of surety and creditor of a
contractor doing business with the government.* The reasoning is
similar to that which has sustained findings of interest in employment
situations, and has been criticized as illustrating the uncertainty sur-
rounding tests for indirect interest in publi¢ contracts.*

81 See: Trainer v. City of Covington,
183 Ga. 759, 189 S.E. 842 (1937); Town
of Boca Raton v. Raulerson, 108 Fla. 376,
146 So. 576 (1933); Fra. Op. ATTy GEN.
(1950) 384, small abstract company owned
by employee of State road department.

82 See, Nampa Highway Dist. No. 1 v.
Graves, 77 Ida. 381, 293 P.2d 269 (1956),
where taxpayers prevented payment of
claims submitted by highway distriet com-
missioner for additional compensation for
services performed by them as superin-
tendents of bridge construction, and super-
intendent of noxious weed control, stating,
at 293 P.2d 271-2:

The contract of employment in question

interferes with the unbiased discharge

of respondents’ duties to the public as

commissioners and places them in a

dual position inconsistent with their

duties as trustees for the public and all
such contracts are invalid even if there
be no specific statute prohibiting them.

The law invalidating such a contract is

based on public policy and the con-

tention that there was no loss to the

Highway District is no defensc.

It is the relationship that the law
condemns, and not the result. ... A
public official cannot exercise the dual
position of buyer and seller and the
commissioners in question cannot sell
their services to the District and re-
ceive or collect moneys from the District
not authorized by law for the work or
serviees so performed.

8363 Ad. JUuR. 2d Public Officers and
Employecs, § 316 (1922).

& State v. Robinson, 71 N.D. 463, 2
N.W.2d 183, 140 A.L.R. 332 (1942). See,
also: Jowa Op. ATr’y GEx., Mar. 5, 1970,
advising that a corporation in which a
city engineer is a majority stockholder is
prohibited from bidding on highway con-
struction and maintenance contracts in
any county in the State; Yonkers Bus, Ine.
v. Maltbie, 23 N.Y.S.2d 87 (Sup. Ct. 1940);
People cx rel. Schenectady Illuminating
Co. v. Board of Sup’rs, 166 App. Div. 758,
151 N.Y.S. 1012 (1915).

85 State v. Kuehnle, 85 N.J.L. 220, 88
A.1085 (Ct. Err. & App. 1913).

8 Downs v. Mayvor and Common Coun-
cil, 116 N.J.L. 511, 185 A. 15 (Ct. Err. &
App. 1936) ; Washington County v. Froeh-
lich Mercantile Co., 198 Wis. 56, 223 N.W.
575 (1929); Davidson v. Sewer Improve-
ment Dist., 182 Ark. 741, 32 S.W.2d 1062
(1930) ; Furlong v. South Park Comm’rs,
340 TI1. 363, 172 N.E. 757 (1930). See also
IND. StaT. ANN. § 8-13-1-11 (1973), pro-
viding that “Direct or indirect personal
interest as used in this section shall not in-
clude the ownership of stock of corpora-
tions which is traded on a public exchange.”

8 People v. Elliott, 115 Cal. App. 2d
410, 252 P.2d 661 (1953); People ez rel.
Pearsall v. Sperry, 314 Ill. 205, 145 N.E.
344 (1924); Grady v. City of Livingston,
115 Mont. 47, 141 P.2d 346 (1943);
Mumma v. Town of Brewster, 174 Wash.
112, 24 P.2d 438 (1933); Panozzo v.
City of Rockford, 306 Ill. App. 443, 28
N.E.24 748 (1940).

88 Yonkers Bus, Ine. v. Maltbie, 23
N.Y.S.2d 87, 90 (Sup. Ct. 1940), arguing
that since a public servant “devoted his

time and energy to the progress of the
corporation, and actively participated in
its affairs, it could readily be found he
had an interest . . . within the prohibition
of the statute, although perchance he was
not a stockholdér and, during his occupa-
tion of public office, received no salary or
other money.”

8 People v. ‘Watson, 15 Cal. App. 3rd
28, 92 Cal. Rptr. 860 (1971), cert. den.
404 U.S. 850, 92 S.Ct. 84, 30 L.Ed.2d 88
(1971) ; Tuscan v. Smith, 130 Me. 36, 153
A. 289 (1931); Moody v. Shuffleton, 203
Cal. 100, 262 P. 1095 (1928); Common-
wealth ex rel. Whitehouse v. Harris, 248
Pa. 570, 94 A. 251 (1915); Fra. Or. AT7'y
GEN. (1958) 058-212. But see, Collins-
worth v. City of Catlettsburg, 236 Ky. 194,
32 S.W.2d 982 (1930). See also, 73 A.L.R.
1352 (1931).

9 Note, Conflict of Interest: State Gov-
crnment Employees, 47 Va. L. Rev. 1034
(1961) ; Note, Conflict-of-Intcrest of Gov-
ernment Personnel: An Appraisal of the
Philadelphia Situation, 107 U. Pa. L. Rev.
985 (1959).
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CONFLICTS OF INTEREST

Agency and consultant relationships also have been held to give rise
to prohibited interests, as in the case where a bond house was retained
to prepare the prospectus for a municipal bond issue, act as the issuing
city’s fiscal agent, and serve as consultant on financial matters. When
the bond house sought to invest in the city’s bond issue, it was held to
be barred because of a prohibited conflict of interest.”*

Interests in subcontractors or materialmen to government contractors
have not been regarded as prohibited by conflict of interest laws,*? but
always are subject to scrutiny for the possibility such second-tier con-
tracts are not genuine.

Public officials may be charged with personal interest in government
contracts because of family relationships to the contractor or his orga-
nization. A few States have provided legislative standards for these
situations. For example, Tennessee law specifies that:

No contract shall be let to or made with any person in which any
officer of the [State highway] department is interested, directly or in-
directly, or with whom any officer of the department is knowingly
related, either by blood or marriage within the fourth degree, comput-
ing by the civil law.®3 '

‘Where legislation does not provide guidance, the courts have deter-
mined the significance of family relationship in the context of other
factors in the case. In the majority of reported cases, family kinship
alone has been treated as not creating a disqualifying interest under
conflict of interest statutes.® However, husband—wife business relation-
ships have been scrutinized carefully, and where separation of the
parties’ interests is not genuine, conflicts of interest may be identified
in the substance of the transaction.®

Special relationships based on friendship, or membership in profes-
sional or social organizations may also be the basis for finding a pro-
hibited personal interest in a public contract. As with family kinship,

HIGHWAY CONTRACT LAW

such associations ordinarily do not involve the prospect of pecuniary
benefit which is necessary to constitute a prohibited conflict of
interest.® '

The Nature of the Interests Prohibited by Law

Whether aceruing directly or indirectly; the benefits which charac-
terize the interests prohibited by State statutes must, as a rule, be of a
pecuniary nature, and must be personal to the public official involved.
This interpretation has followed from the nature of the circumstances
—that is, commercial transactions—and the customary use of such
terms as ‘‘pecuniary’’ and ‘‘financial’’ when describing the interest
banned by statute. Where statutory definitions are provided, they
verify that personal monetary benefits or returns are intended.®” In 1972
an Arizona court summed up what appears to be the consensus of the
courts that have ruled on this matter,

We do not believe . . . that the legislature intended that the word “in-
terest” for purposes of disqualification was to include a mere abstract
interest in the general subject or a mere possible contingent interest.
Rather, the term refers to a pecuniary or proprietary interest, by which

a person will gain or lose something as contrasted to general sympathy, !
feeling or bias.?

Benefits of a nonpecuniary nature can, of course, be visualized in
circumstances associated with the award of public contracts. These
may involve friendship, family relationships, business good will, or
concern for the welfare of others. Such interests seldom have been
regarded as being prohibited for the protection of public contracts.
However, where the circumstances indicate that a public official’s inter-
est, even though small and indirect, may deprive his agency of his
complete fidelity, or place him in a compromising position in the exer-
cise of his official judgment, it is recognized as prohibited.’®

Conflict of interest statutes customarily speak to interests existing
at the time a contract is awarded. Interests held prior to that time, but

1 City of Miami v. Benson, 63 So.2d 916
(Fla. 1953); United States v. Mississippi
Valley Generating Co., 364 U.S. 520 81
S.Ct. 798, 5 L.Ed.2d 268 (1960). But see
Pawchak v. Long, 91 Ill. App. 2d 218, 234
N.E.2d 85 (1968), holding that corporate
consultant which had made surveys, maps
and plans, and recommended contractor for
supply was an independent contractor, and
not an officer within meaning of statute.

92Ixp. Op. AT’y GEx. No. 18, (1959).

93 TexN. CobE ANN. § 54-117 (1968);
see also, Ariz. REv. StaTs., § 38-503. Cri-
teria sometimes are provided in administra-

tive regulations. E.g., Ky. Dep't of High-
ways Order 57805 (Jan. 12, 1959).

%463 Am. Jur. 2d, Public Officers and
Employees, § 318; Annot., 7+ A.L.R. 792
(1931).

85 Compare: Nuckols v. Lyle, 8 Ida.
589, 70 P. 401 (1902); Woodward v. City
of Wakefield, 236 Mich. 417, 210 N.W,
322 (1926); Thompson v. Distriet Board
of School Dist. No. 1, 252 Mich. 629, 233
N.W. 439 (1930); Githens v. Butler
County, 350 Mo. 295, 165 S.W.2d 650
(1942).

¢ Quackenbush v. City of Cheyenne, 52
Wyo. 146, 70 P.2d 577 (1937) (dictum);
Furlong v. South Park Comm’rs, 340 1ll.
363, 172 N.E. 757 (1930) (dictum); Stone
v. Salt Lake City, 11 Utah 2d 196, 356 P.2d
631 (1960), cert. den. 365 U.S. 860, 81
S.Ct. 827, 5 L.E4.2d 823 (1961).

27 CoNN. GEN. STAT. ANN. § 1-68 (Supp.
1976) ; Mass. ANN. Laws ch. 2684, § 7
(1968) ; Mica. STaT. ANN. § 4 1701 (121)
(Supp. 1976) ; N.J. StaT. ANN. § 52:13D-~
13(g) (Supp. 1976) ; Mo. Exec. ORDERS OF

THE GOVERNOR, 14A Code of Ethics, art.
1I,6-7.

% Yetman v. Naumann, 16 Ariz. App.
314, 492 P.24 1252 (1972).

%8 Comment, Conflict of Interest in
Pubdlic Contracts in California, 44 CALIF.
L. Rev. 355 (1956) ; Comment, Confiicts of
Interest in Government Contracts, 24 U.
v L. Riv, 361 (1957).

100 Terry v. Bender, 143 Cal. App. 23
198, 300 P.2d 119 (1956), where a ma-
vor’s interest was in securing payment of
a warrant for a special attorney.
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CONFLICTS OF INTEREST

divested in anticipation of participating in the negotiation and award,
are not regarded as affecting official judgment concerning the contract.*®
Interests acquired after the award may be considered equally com-
patible with the unbiased discharge of the owner’s official duties; and
usually such interests have taken the form of subcontracts, assign-
ments, investments, or employment as part of the contractor’s staff.
When these interests are created in good faith, and the official’s duties
do not involve continuing management or monitoring of the contract,
courts have been inclined to allow them without obligation.’*? Subse-
quently acquired interests always are subject to scrutiny for the possi-
. bility that conspiracy may have existed at the time of contract award.

Statutory Exceptions

When the existence of a prohibited interest is shown, courts have
tended to apply the conflict of interest penalties rigidly, even where
the evidence shows that the contract may be advantageous to the public
or that it was awarded after having satisfied the normal procedures of

competitive bidding. Over the years, the application of the conflict-of

interest laws relating to public contracts has acquired a reputation for
toughness and strict adherence to the common law precept that it was
of primary importance to prevent situations of temptation from occur-
ring in public life.”® Over the years, also, there developed an evident
need for governmental bodies to relax the legal standards within care-
fully defined spheres of activity where a certain amount of conflict of
interest could be accepted. The response to this need has taken several
forms, and comprises an important aspect of current statute law.

One technique for relieving the rigor of the statutory prohibitions
involves establishing special definitions for key terms. Statutes in
which this technique is used create areas of permissible conflict of
interest by providing that only those personal interests which are sub-
stantial are prohibited, or, alternatively, that the prohibition does not
apply to remote interests.

In several instances, States that regulate only substantial interests
do not provide statutory definitions of this term, leaving it to adminis-
trative judgment to decide case-by-case whether the circumstances
threaten the public interest.!® In others, the key terms are self-
explanatory or else understandable in context.® Most precise and
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mechanical in their application are the State laws which draw a line
between permitted and prohibited interests by reference to dollar or
percentage amounts of the contractor’s business owned by a public
official.’*® These amounts vary from'l to 10 percent of a business, and
often have been stated in the alternative with other measurements of
involvement. .

For example, Kansas’ law describes a “substantial interest” as any of
the following :

(a) The ownership by an individual or spouse, either individually or
collectively[,] of a legal or equitable interest exceeding five thou-
sand dollars ($5,000) or five percent of any business, whichever is
less.

(b) The receipt in the preceding calendar year . . . of compensation
which is . . . included as taxable income on Kansas income tax re-
turns. . .in an aggregate amount of one thousand dollars ($1,000)
from any business or combination of businesses.

(e) The receipt in the preceding calendar year . . . of gifts or hon-
oraria having an aggregate value of five hundred dollars ($500) or
more from any person other than a relative of such individual.

(d) The holding of the position of officer or director of any business,
irrespective of the amount of compensation received. . . .

(e) If an individual’s compensation is a portion or percentage of each
separate fee or commission paid to a business . . . such individual
has a substantial interest in any client or customer who pays fees
or commissions . . . from which . . . such individual received an
aggregatc of one thousand dollars ($1,000) or more in the preceding
calendar year.2o

Arizona’s statute illustrates the use of this same technique to define
“remotc interest” as any of the following: .

(a) [A] nonsalaried officer of a nonprofit corporation.

(b) [A] landlord or tenant of the contracting party.

(e) [A]n attorney of a contracting party.

(d) [A] member of a nonprofit cooperative marketing association.

(e) The ownership of less than thrée percent of the shares of a corpo-
ration for profit, provided the total annual income from dividends,

101 Heffernen v. City of Green Bay, 266
Wis. 534, 64 N.W.2d 216 (1954).

102 gge. City of Oakland v. California
Constr. Co., 15 Cal. App. 2d 573, 104 P.24
30 (1940).

10324 U. CH1. L. Rev. supra note 99, at
366.

104 CoM. GEN. STAT. ANN. § 1-68 (Supp.

1976) ; Wis. Constr. & Materials Manual,
$1.06(9). '

105 CoLo. REv. Star. ¢ 18-8-308 (1973);
“potential conflicting interest,” existing
where public servant is director, president,
general manager, or similar executive officer
or owns or controls directly or indirectly
a substantial interest; Hawan REv. Star.

§ 84-15 (Supp. 1975), “controlling inter-
est” or property with value of $1,000 or
more; Ixp. Star. AxN. § 8-13-1-11
(1973), “personal interest” not to include
ownership of stock traded on public ex-
change; Pa. Govervor’s Exec. ORDER
1974-6, “adverse interest,” existing where
official is a stockholder, partner, member,
agent, representative or employee of con-
tractor; TEx. REv. Civ. STAT., art. 6252.9b,
§ 2 (Supp. 1976), “substantial interest.”

106 AMp. Exec. ORDER OF GOVERNOR, 144,
art. IT; Mass. Axx. Laws ch. 2684, § 7
(1968) ; MicH. StaT. ANN. § 41701 (132)
(Supp. 1976); N.J. Stat. ANN. § 52:
13D-19 (Supp. 1976) ; N.M. STAT. § 5-12-7
(1974); N.Y. Pusric OrricErs Law § 73
(4) (McKinney Supp. 1975); Urau
CopE ANN. § 67-16-3(11) (Supp. 1975).

107 KAN. STAT. ANN. 46-229 (Supp.
1975).
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CONFLICTS OF INTEREST

including the value of stock dividends, from the corporation does
not exceed five percent of the total annual income of such official
or employee, and any other payments made to him by the corpora-
tion do not exceed five percent of his total annual income.

(f) [Aln officer in being reimbursed for his actual and necessary ex-
penses incurred in the performance of official duty.

(g) [A] recipient of public services generally provided by the . . .
department, commission, agency, body or board of which he is-an
officer or employee, on the same terms and conditions as if he were
not an officer or employee.}%®

In addition to furnishing indicia by which substantial and remote
interests may be identified, State statutes concerned with exceptions
to the conflict of interest rule generally provide that disclosure of con-
flicting interest is essential to giving it legitimacy. They variously pro-
vide that interest conflicts which are remote or not substantial under
the statutory criteria must be reported to the Secretary of State, At-
torney General, the contract agency, or the head of the agency where
the officer or employee serves.’® Most also provide that after disclosing
his conflicting interest the officer concerned must abstain from voting
on the award to the contractor in question, or on any actions subse-
quently taken regarding that contract.”® As an additional safeguard
of the public’s interest in these cases, competitive bidding procedures
are made mandatory.***

A further aspect of the provision for exceptions to the application
of statutory conflict of interest rules is seen in the allowance of cate-
gorical exceptions for certain types of contracts. Recognizing that
modern procurement procedures, utilizing prequalification, public no-
tice, and competitive bidding can go far in preventing favoritism and
corruption in public contracts, some State laws provide for categorical
exception of contracts awarded through this process.”* A second class
of transaction which is widely recognized as an exception, by both
courts_and legislatures, includes contracts for property or services for
which the price or rate is fixed by law.”*®* Sometimes called the “public
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utility exception,” it is based on the theory that when dealing with a
supplier who is the sole source, and regulated in setting his rates, the
effect of personal interest on the part of the contracting agency is

minimized. A third category of contracts often excepted from the-

conflict of interest rules are those executed under emergency condi-
tions. Typically limited in their scope to procuring supplies or ser-
vices needed for meeting essential public requirements during a limited
time period, these contracts represent risks which the government elects
to take in order to provide measures which the community needs more
urgently. A final category of exceptions seen in State conflict of interest
laws is one which reflects an arbitrary minimum dollar amount below
which the rules against personal interest are not applied. The range of
minimum levels varies from $25 to $3,000.*°

In some instances, the statutory exceptions also reflect administrative
practices of the State for which special safeguards have been developed.
In Maryland, Wisconsin, and Wyoming, exceptions are made for con-
tracts made in connection with the selection of banks to act as deposi-
tories of State funds. In this instance formulas are set forth in en-
abling legislation to prescribe the allocation of funds among eligible
depositories. New Mexico and Wisconsin list insurance contracts on
State facilities and personnel among the excepted categories; and
Michigan includes contracts made between political subdivisions of
the State, provided the conflicting interest is fully disclosed during
the negotiations.

Penalties and Civ)il Remedies

Violation of statutory rules prohibiting officials from having personal
financial interests in public contracts is subject to eriminal penalties as
a misdemeanor.”® Frequently these laws also provide for mandatory
or discretionary disciplinary action against an offending official by
removal or discharge from office.’”” In some instances, statutes specify

. 108 Aprz. REv. Star. § 38-502 (1974).

208 Secretary of State: Ariz. REv. Star.
¢ 38-542 (1974); Kan. STAT. ANN. § 46—
248 (Supp. 1975); Uram CobE ANN. 67-
16-7 (Supp. 1975); Attorney General:
Coro. REv. StaT. § 18-8-308 (1973); Con-
tracting Agency: CaL. Gov't Cope 1091
(Deering Supp. 1976) ; Mass. ANN. Laws
ch. 2684, § 7 (1968); Ethics Commission:
Conn. GEN. Star. ANN. § 1-76 (1976);
N.J. Srtar. Ann. ¢ 52:13D-19 (Supp.
1976) ; "Mp. Exec. OrpER OF GOVERNOR,
144, art. IT.

W Eg, Ariz. Rev. Star. § 38-503
(1974).

MEpe, NM. Star. §5-12-7 (1974).

mEg  Kan. STar. ANN. § 46-233;
N.J. Star. AnN. § 52:13D-19 (Supp.
1976) ; N.M. Star. § 5-12-7 (1974) ; OkLA.
STAT. ANN. § 74-1405 (1976).

usE.g, Kan. Srtar. ANN. § 46-233
(Supp. 1975) ; Mp. Exec. ORDER OF THE
GOVERNOR, 14A, art. II. See also, Capital
Gas Co. v. Young, 109 Cal. 140, 41 P. 869

(1895), gas services; Mayor and Common _

Council of the City of Kokomo v. State

ex rel. Adams, 57 Ind. 152 (1877), rail-
road; Stroud v. Pulaski County Special
School Dist., 244 Ark. 161, 424 S.W.2d
141 (1968), truck hauling.

114 Crass v. Walls, 36 Tenn. App. 546,
259 S.W.2d 670 (1953); Thompson v.
Lone Tree Township, 78 N.D. 785, 52
N.W.2d 840 (1952). See also, 24 U. Cni.
L. REv. supra note 100, at 365.

s g, Uragk CopE ANN. §67-16-7
(Svpp. 1975); N.M. Star. §5-12-7
(1974) ; Wis. StaT. ANN. §946.13(2)
(Supp. 1975).

126 A few exceptions should be noted:

TeNN. CopE § 54-118 (1968), declares it a
felony for highway department officers to
enter into contracts in which they have pro-
hibited interests. MiNN. STAT. ANN. § 16.33
(1960), declares violation of interest rules
a “gross misdemeanor.”

117 Ariz. REv. StaT. § 38-506 (1974);
Idaho Highway Dep’t Regulations, 18-
023.040; N.M. Srtar. §5-12-14 (1974);
N.Y. Pusuic Orricers Law § 73(10)
(McKinney Supp. 1975). ORLA. STAT.
ANN. § 74-1406 (1976); Tex. Crv. Star,
art. 6252-96, §6 (Supp. 1976); Uram
Coor. ANN. § 67-16-12 (1975).
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CONFLICTS OF INTEREST

that these penalties apply only where the offense is willfully (or know-
ingly) and intentionally committed.””® These modifications of the
common law’s strict approach to deterring conflicts of interest are
concessions to criticism of the unfairness and hardships involved in
penalizing public officials who may have acted in good faith without
knowledge of their potentially adverse interests. In a similar spirit pro-
visions for dismissal of persons guilty of violating conflict of interest
statutes have been put on a discretionary rather than mandatory basis,
thus providing opportunities to consider the circumstances of each case
individually before disciplinary action is taken.**® :

No consensus exists among the States as to the approach preferred
for securing compliance with rules against conflict of interest. The
deterrent effect of strict enforcement of these laws has been seriously
questioned, and, in California, it was deemed desirable to amend the
law to make knowledge and criminal intent necessary elements of the
crime.*®

The contractor and governmental agency also have a keen interest
in how the law treats violations of the conflict of interest rule as it
bears on civil remedies available to them. Two differing views may be
seen in the statutes. One view, consistent with the common law ap-
proach to this subject, holds that where a conflict of interest occurs, the
contract in question is illegal and absolutely void.** Subsequent rati-
fication by the contracting agency or efforts to validate the transaction
will not alter the st:itus of the contract in the absence of special statutory
provisions.”® As a consequence, the contractor cannot sue the govern-
ment on the contract or on the usual bases of equitable relief.*** The
contracting agency, on the other hand, may recover what it may have
paid under the contract without giving back the value receivgd.“‘

The toughness of this rule has been influential in persuading some
States not only to recognize categorical exceptions to the definition of
prohibited interests, but also to declare that violation of rules regard-

18 Car, Gov'r Cope §1091 (Deering (Supp. 1976); Tenwn. Cope §54-117
Supp. 1976) ; N.Y. PusLic OrrICERS Law, (1968); Wis. Srtar. AnN. §946.13(3)
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ing conflict of interest only results in making contracts voidable. 1n
such cases, the extent of recovery by a contractor or by innocent third
parties depends upon the terms and scope of the statutory exception.!*

CONFLICT OF INTEREST: PROHIBITED PRACTICES
Scope and Purpose

By virtue of their common law origins and subsequent evolution in
statutes, there is considerable agreement concerning the rules relating
to bribery, together with its related crimes, and restriction of public
officials’ personal interest in government contracts. Less consensus
exists with respect to the series of statutes aimed at preventing the
creation of special personal relationships between public servants and

-government contractors which might result in improperly or unduly

influencing these public servants in the performance of their official
duties. In the case of these statutes, the wide variety of their language
is a reflection of a diversity of scope and approach to the objective of
preventing conflicts of interest in public serviee.

The chief distinguishing characteristic of these laws is their purpose
of preventing the occurrence of situations in which conflicts of public
and personal interest may arise. In this respect they differ from the
anti-bribery laws, which deal with specific acts aimed at exerting cor-
fupt influence on a public official for the purpose of inducing him to
perform or omit some action in violation of his lawful duty. In addi-
tion, they differ from another category of of*enses customarily called
‘“official misconduct,’’ which covers actions in the nature of misfeasance,
malfeasance, and nonfeasance, together with other forms of wrong-
doing performed in public office. In contrast, the practices prohibited
by conflict of interest statutes are not, in themselves, immoral, unethical
or dangerous. When occurring outside government, they are not illegal,
or even objectionable; but when practiced by public officials and gov-
ernment contractors or persons seeking government contracts, they
endanger the public interest because of the pressure, both actual and
suspected, that they impose on officers and employees in carrying out
their duties.

One practice that is frequently prohibited by law includes the giving
and receiving of gifts, gratuities, loans, and other forms of benefits
with monetary value. Viewing them as a group, one commentator has

¢ 73(10) (McKinney Supp. 1975); Urarm
Cope ANN. § 67-16-12 (Supp. 1975).

119 NY. Pusric OFrFICERS Law § 74(4)
(McKinney Supp. 1975).

120 §ee: Kaufmann and Widiss, The
California Conflict of Interest Laws, 36 S.

Caurr. L. Rev. 186 (1963); 44 Caurr. L.

REv. supra note 99; 24 U. Crr L. Rev.
supra note 99.

321 B g Jowa Cobe ANN. § 314.2 (Supp.
1976); Me. Rev. Star. AnN. §17-3104

(1958).

122 Trginer v. City of Covington, 183 Ga.
759, 189 S.E. 842 (1937); Stockton Plumb-
ing & Supply Co. v. Wheeler, 68 Cal. App.
592, 229 P. 1020 (1924).

123 Town of Boeca Raton v. Raulerson,
108 Fla. 376, 146 So. 576 (1933) ; Moody
v. Shuffleton, 203 Cal. 100, 262 P. 1095
(1928).

124 Miller v. City of Martinez, 28 Cal.
App. 2d 364, 82 P.2d 519 (1938).

120 E.g., Mass. Laws ANN. ch. 268A,
¢ 15 (1968), provides that prohibited in-
terests are grounds for avoiding, rescind-
ing or cancelling contracts, and authorizes
action “on such terms as the interests of
the county and innocent third persons

require.” MicH. STAT. ANN. § 41701 (123)
(Supp. 1976), authorizes party entering
into a voided contract in good faith with-
out knowledge of prohibited interest to
recover the reasonable value of benefits
conferred on the government.
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summed up their relation to other forms of conflict of interest law as
follows:

On the more flagrant level [the giving and receiving of private com-
pensation] has been termed bribery and extortion. Short of this, the
"misconduct in office and other conflict of interest statutes apply. To
come within the prohibition the interest must be one incurred by rea-
son of the officer’s public position. Normally this requirement would
exclude gifts for purely social reasons; however, if the gift would have
a tendency to reflect upon the officer in the public image, a conflict of
interests will probably arise. Again it is the appearance of corruption,
which the public mind is very quick to attribute to a public servant,
that is sought to be avoided. It is therefore immaterial whether the gift
was tendered before, in conjunction with, or subsequent to a specific
act. Nor must there be a specific act. “Buying” the friendship and
good will of a public official through gifts is sufficient. (Citations
omitted.) 12¢

Just as the types of these prohibited practices are diverse, so are the
forms which the anticipated conflict of public and private interest may
take. Sometimes a gift or gratuity may be given with the hope that it
will bring the donor unauthorized benefits through some official act by a
public officer or employee. However, it may be equally valuable to the
donor merely to receive information about the activities or plans of an
official or his agency, or the use by a friendly official of his position and
title to help secure preferential treatment or special consideration
with other governmental offices. As a result of the cordiality obtained
through the giving of gifts and gratuities, public officials may be per-
suaded to use their influence with subordinates or coordinate officers
in behalf of the interests of their friends. Commenting on this, it has
been observed that:

The favors may be small, but favors have the tendency to become
reciprocal. This area is one of a real conflict of interest and is difficult
to pin down because of the innumerable forms it may take. The jocular
standard that “If you can’t eat, drink, or smoke it in one day, don’t
take it,” is too lax. . . . The standard is certainly much more stringent
for government employees than in private business; and this is rightly
so since values are not identical, and the effect of misbehavior in busi-
ness is not so damaging to society as it is by a government officer.1?*

Acceptance of Gifts, Gratuities, and Loans

The use of gifts, gratuities, and other forms of private compensation
to establish bases for preferential treatment of private interests was
highlighted as a serious and prevalent problem in the findings of the
House Special Subcommittee investigating the Federal-Aid Highway

12647 U. Va. L. REv. supra note 43, at
1038.

127 Id. at 1038-1039.
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Program in the early 1960’s. As a result of these disclosures, most State
highway departments promulgated administrative rules for their de-
partment personnel, and many State legislatures enacted new or
stronger standards for the conduct of public officials and government
contractors. The pattern of these measures developed without the
unifying ‘influence of a federal law, for, unlike the cases of bribery and
conflict of interest in public contracts, neither Congress nor the Federal
Highway Administration laid down any standards applying generally
to the giving and receiving of gifts and gratuities. A comparative view
of this body of State law may, however, be obtained by reference to
examples illustrating the various approaches used, and some of the
problems encountered in their implementation.

Parties Subject to Regulation

With few exceptions, State statutes establishing prohibited prac-
tices are addressed to the public officials who are the actual or intended
recipients of gifts, gratuities, and similar rewards. Typically, these
statutes adopt one of three approaches in defining the group of officials
subject to the law. Most apply to all public officers and employees of
the State.””® Many, however, impose their prohibitions only on certain
classes of public officials who, by reason of their functions, are con-
sidered to be particular targets of systematic gift-giving by outsiders
seeking government business. Such statutes generally focus their re-
strictions on officials “authorized to procure material, supplies, or other
articles by purchase or contract, or to employ service or labor.” ™°
Finally, about one-third of the States have enacted laws applying
exclusively to personnel of the State highway department or local
roadbuilding agencies.

In the few instances where this approach is not used, State legisla-
tures have attempted to apply their prohibitions to those who give, or
offer to give gifts and gratuities as well as those who receive them.'®
This desire has carried over into the administration of conflict of inter-

128 Generally the words “officers and

‘employees” are used, although occasionally

“ministerial officers” are used to cover those
officers whose duties are entirely minis-
terial rather than discretionary. ‘“Public
servants” is the broadest term used in
these statutes, and includes all who serve in
any capacity on government boards, com-
missions, or similar groups. See Searcy
and Patterson, Practice Commentary, fol-
lowing Tex. PENaL Cope § 36.08 (Vernon
1974).

120 V1. STaT. ANN. tit. 13, § 1106 (1974);
Va. Cope §18.2-444 (1975); W. Va. CopE

¢ 61~5A—~6 (Supp. 1976), specific “public
servant in any department . . . exercising
regulatory functions or conducting inspee-
tions_or investigations.” ARK. STAT. § 76-
222 (1957), members of State highway
commission, engineers, agents or other em-
ployees thereof; Mo. ANN. STAT. § 226.180
(Supp. 1976), member of highway commis-
sion or any employee thereof.

130 4 Tex. PENAL CopE § 36.07-09 (Supp.
1976); N.C. GeN. StaT. § 14-353 (1969);
Iowa CobE ANN. § 739.11 (1950); Mass.
ANN. Laws ch. 268A, §2 (1968); D=EL.
CopE ANN. tit. 11, § 1205 (1974).
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est laws; and State highway departments occasionally have addressed
directives to contractors, dealers, and suppliers doing business with the
department, seeking their cooperation in discontinuing their practices
of sending gifts to departmental personnel.*

Form of Gift or Gratuity

Recognizing that the influences that this legislation is designed to
control are subtle ones, which are engendered by a varlety of situa-
tions, the statutes customarily describe the prohibited acts in suitably
broad terms. A variety of forms have been used, and are illustrated by
the following:

California: “emolument, gratuity, or reward, or any promise
thereof.” ***

California: “any gift of value . . .
business with the State.”” ***

Hawaii: “any gift, whether in the form of money, service, loan,
travel, entertainment, hospitality, thing or promise, or in any other
form, under circumstances in which it can reasonably be inferred
that the gift is intended to influence him in the performance of
his official duties, or is intended as a reward for any official action
on his part.”’ ** .

Ilinois: “‘fee or reward which he knows is not authorized by. law.

Kansas: “any economic opportunity, gift, loan, gratuity, special dis-
count, favor, hospitality, or service from any person known to have
a speclal interest.’” % -

Maryland: “any gift or benefit of more than insignificant economic
value, including money, any service, gratuity, fee, property, loan,
promise, or anything else of more than insignificant economic value
from or on behalf of any individual or entity who is doing or is

seeking to do business of any kind with the State or whose activities
are regulated by the State.” **

Although the variety of style used by the draftsmen of these laws

may now seem to present obstacles to the development of a uniform
body of doctrine regarding conflict of interest, it must be remembered

from individuals and firms doing

188
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that most of this legislation was written and enacted under pressure to
correct or anticipate practlces that at the time were active sources of
embarrassment and injury to the Federal-Aid Highway Program.
Little, if any, history of judicial interpretation of these terms could be
found in reported cases; and the administrative experience of States
that had had such laws was meager.

In the large sense, however, most people, both in and out of govern-
ment, knew and agreed with the objective of these laws, and were con-
tent to have the specific meanings of the statutory words come through
policy directives from agency heads to their personnel stating where
the lines were to be drawn between acceptable and unacceptable gifts.
Generally, State legislatures left this interpretive role to the administra-
tive and policy-making echelons of the State’s executive branch, with
two exceptions. Frequently, in listing prohibited activities, provisions
are made to exclude sollcltmg or receiving (1) contributions for politi-
cal campaigns, collected in accordance with applicable campaign finance
laws, .and (2) commercially reasonable loans or other commercial
transactions in the ordinary course of business.!*

Acts of “Soliciting” and “Receiving”

Descriptions of the specific acts comprising the prohibited activity cus-
tomarily use the terms “soliciting,” ‘“receiving,” “accepting,” and
“agreeing to receive.” The prohibition extends to these acts whether
they involve a public official directly or indireetly.’® Violation of the

statute is complete with the performance of the act desecribed, and in:

this respect these conflict of interest offenses differ from bribery, where
the same acts violate the law only when performed with the intent of
corruptly influencing some official act.

It has been said that the laws prohlbltmv gifts and gratultles serve
to ensure public acceptance of the integrity of governmental processes,
and to penalize transactions where bribery cannot be proved.’*® Yet the
problem of proving solicitation or acceptance of gifts and gratuities
presents some of the same difficulties that are encountered in enforce-
ment of bribery laws. Since they are criminal laws, the statutory
language must be strictly construed;** and since the case against an
accused official may depend on circumstantial evidence, the burden on
the prosecution may be substantial. Conviction of solicitation and
receipt of an unlawful gift, however, can be sustained on the uncorrobo-

131 Eg, Ky. Dep’t of Highways, Memo
(Dec. 5, 1960); Tenn. Dep’t of High-
ways, Letter Directive (Nov. 9, 1960).

132 CaL. PENAL CoDE § 70 (Deering Supp.
1976).

133 Calif. Dep’t of Highways, Circular
Letter, No. 60-308 (Dec. 13, 1960).

134 Hawan Rev. Stat. § 84-11 (Supp.
1975).

133 Iy, ANN. StaT. ch. 38, §33-3(d)
(Supp. 1976).

138 KAN. STAT. ANN. §46-236 (Supp.
1975).

137 Mp, Exec. ORDER OF THE (GOVERNOR,
14A, art. III(1), “Standards of Ethical
Conduct for State Officers and Employ-
ees.”

138 KAN. StaT. ANN.  § 46-236-237
(Supp. 1975); N.M. Stat. §5-12-3
(1974).

132 N.J. STaT. ANN. § 52:13D-24 (Supp.
1976) ; Ark. STAT. § 76-222 (1957); Uram
Coor ANN. § 67-16-5 (Supp. 1975); V7.

Star. Anx. tit. 13, § 1106 (1974).

140 Searcy and Patterson, Practice Com-
mentary following 4 Tex. PEnAL CobE
$ 36.08 (Vernon 1974).

141 State v. Hazellief, 148 So. 2d 28 (Fla.
Dist. Ct. App. 1962).
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rated testimony of the giver of the gift, provided it is not otherwise
objectionable.** Possibly because of these tactical problems, and
possibly because administrative agency heads have closer, more direct
contact with the public employees who are subject to these laws, most
suspected violations of these laws appear to be handled as adiinistra-
tive disciplinary matters rather than as matters for the criminal
courts.

For both the administrative and judicial processes, however, a major
problem persists in determining how to pursue indirect transactions
to the full extent of the public interest without thereby unnecessarily
interfering with legitimate personal activities of governmental em-
ployees. Efforts have been made to clarify the dividing line between
these two areas by being more explicit in statutory descriptions of the
prohibited practices. In some instances this has resulted in limiting
the prohibited class of gifts to those-given by persons doing business
with the State.** In others, the gift must be linked with an existing
intent to influence a public official in the performance of his duties.’**
In still others, the request or acceptance of a gift or gratuity is declared
unlawful only when it occurs “knowingly,” ™ or if the recipient within
a specified previous period has been involved in any official action
directly affecting the donor.**®* Another qualification that is used in
several States is illustrated by the following excerpt from the New
York law:

No officer or employee of a state agency . . . shall, directly or indi-
reetly, solicit, accept or receive any gift having a value of twenty-five
dollars or more . . . under eircumstances in which it could reasonably
be inferred that the gift was intended to influence him, or could rea-
sonably be expected to influence him, in the performance of his official
duties or was intended as a réward for any official action on his part.™+:

Although intended to clarify the dividing line between permitted
and prohibited acts, these statutory qualifications raise other questions.
To penalize only those cases in which an unlawful gift was knowingly
solicited or received would appear to remove a large category of hard-
ship cases from the scope of the law. Yet, in California, the statutory
definition of this term leaves doubt that many cases will be excluded,
for it provides that knowingly means

142 State v. Morrison, 175 Wash. 656, 27  Axx. § 67-16-5.

P.2d 1065 (1933). M7 N.Y. Pusric OrricErs Law § 73(5)
143 Vo, STAT. ANN. tit. 13, § 1106 (1974).  (McKinney Supp. 1973). See also: Ha-
14 ARK. STAT. § 76-222 (1957). war Rev. Start. §84-11 (Supp. 1975);
145 CaL. PENAL CopE § 70 (Deering Supp.  Tex. Civ. Star., art. 6252-96 § 8 (Supp.

1976). 1976); Wis. State Highway Dep’t, Policy
MON.M. Star. §5-12-3; Uram CODE  Memo. 21-35 (Jan. 18, 1961).
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only a knowledge that the facts exist whicﬁ bring the act or omission
within the provisions of this code. It does not require any knowledge
of the unlawfulness of such act or omission.148 ’

Moreover, courts have ruled that the recipient's knowledge of the source
of a gratuity or gift need not be contemporaneous with its receipt and
acceptance, but, rather, the violation occurs whenever knowledge of
the unlawful source is acquired. Thus, an official who accepts a gift,
and retains it after subsequently learning that the source was unlawful,
is guilty of violating the law.»*

Equally far-reaching demands for evidence of the parties’ intentions
arise where statutes limit the prohibited gifts to those intended to
influence the recipient in his duties. Such intentions cannot readily be
inferred from circumstantial evidence, and so, in the mid-1960’s, com-
parisons were made between the conflict of interest cases and the tax
laws, both of which were engaged in proving the intent underlying gifts
and gratuities. The Court of Claims’ decision in Dukehart-Hughes
Tractor & Equipment Co. v. United States '™ illustrates both a typical
fact setting of such cases, and the prevailing view of the federal courts
on the public policy against contractors’ gifts to government officials.

Practical considerations of administration may appear to -contradict
the mandate of enforcement of the statutory language. For example,
Pennsylvania’s Department of Transportation states

‘When it is inappropriate to refuse a gift, it must be reported in writing
to the recipient’s supervisor, and every effort made to give the gift to an
appropriate public or charitable institution.!s!

Does this directive invite public employees to put themselves in tech-
nical violation of conflict of interest laws? The question appears not
to have been answered squarely, although Florida’s court has held that
4 similar provision in a municipal ordinance did not conflict with the
State’s statute prohibiting a public official’s acceptance of any re-
muneration not authorized by law.** .

Acceptance of Outside Employment
Bases for Limitations on Qutside Employment

Acceptance of part-time employment by professional and technical
personnel of State highway departments was cited by the House Special
Subcommittee on the Federal-Aid Highway Program as having become

148 Can. PENAL CopE § 7 (Deering 1971). 151 Pa, Dep’t of Transp., Master Policy
14° Commonwealth v. Welch, 345 Mass. Manual, No. 20101.002 (Oct. 10, 1974).
366, 187 N.E.2d 813 (1963). 152 Ducoff v. State, 273 So. 24 387 (Fla.

150 341 F.2d 613 (Ct. Cl. 1965). See also, 1973).
51 Towa L. Rev. 522 (1966).
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a common practice in many States. Similarly, some appraisers, archi-
tects and attorneys sought to continue their professional practice pri-
vately, with outside clients, at the same time they served as full-time
governmental officers or employees. These practices were criticized as
potential contributors to conflicts of interest in the highway program;
and, in the early 1960's, they became focal points for the creation of a
body of State statutes and administrative rules designed to prevent
such situations from occurring.

Although some State legislatures and highway departments recog-
nized the need for regulating outside employment before 1960, the
major impetus for this body of law followed the revelations of the sub-
committee’s hearings, and the prompt response of the American Asso-
ciation of State Highway Officials in preparing guideline standards
for its member organizations.**

Currently, 16 States control outside employment of State highway
agency personnel by statutes; in the remainder, control is in the form
of specific and formal administrative regulations, or else implicit in
the authority which is part of general administrative responsibility
for personnel.*® Generally, regulations relating to outside employ-
ment are merged into longer lists of practices prohibited in the interest
of preventing conflicts of interest. Accordingly, a specific rationale for
this activity must be drawn from the regulatory language itself; and
when this is done, the central theme of both statutes and administrative
rules is that they serv. to prevent the creation of situations in which
public officials may be placed under pressure to favor special private
interests in performance of their public duties. This may be implicit
in the use of such terms as “inconsistent outside employment,” as used
in Alaska's personnel regulations, or it may be spelled out at length

HIGHWAY CONTRACT LAW

to stress that governmental personnel should conduct themselves so
that there is neither actual conflict of interest nor anything which could
reasonably appear to affect the public employee’s independence of
judgment.

The need to preserve public confidence in the integrity of public
agencies and personnel is, however, not the only consideration that has
shaped State policies on outside employment. In several States, out-
side employment restrictions have been justified in terms of the impact
of this activity on the effiiciency of the highway agency and the economy
of the private sector. Illustrating these considerations, an Ohio ad-
ministrative directive stated:

. . . [S]ome Engineer employees of the Department are indulging in
private engineering practice on a part-time basis. These Enginecrs
quite often work late at night as well as on weekends, and as a result
may be in a position physically that they cannot give the State their
best. Furthermore, the practice deprives private Engineers of that
work which would otherwise become available to them, which is not in
the best interest of professional ethics.2%¢

Thus, the rules against outside employment rest on a rationale which
serves both the intangible need for public confidence in government,
and the practical needs of administering governmental busii:ess.

Scope of Employment Restrictions

Draftsmen preparing legislation for restriction of the outside em-
ployment of governmental personnel must solve the difficult problem of
defining the extent to which otherwise legitimate personal activity of
government emplovees must be curtailed for the advancement of a
public interest which, at best, is measurable only indirectly. The issue
involved in this, and other forms of preventive conflict of interest laws,
is summed up in the statement of legislative policy and intent with

183 In An Informational Guide On Proj-
ect Procedures, published in 1960 by Ameri-
can Association of State Highway Officials,
it was emphasized that “absolute integrity
on the part of all State highway personnel
is absolutely essential if public confidence
in the State highway departments is main-
tained.” In listing areas in which this in-
tegrity could be jeopardized by conflicts of
interest, the Association guide stated:
“Highway department personnel paid on
an annual or monthly basis should not en-
gage in outside work, unless the matter is
previously cleared by the chief administra-
tive officer of the department. Project per-
sonnel must be prohibited from doing engi-
neering work for and receiving compensa-
tion from the contractor.” SuBCOMMITTEE,

3p IxTeriat REPORT, supra note 12, at
1-2.

154 Apx. Star. § 12-3003 (Supp. 1975);
CaL. Gov't CobE §19251 (Deering 1973);
Coro. REev. Srat. §24-50-117 (1973);
Coxx. GEN. STaT. Axx. §1-66 (Supp.
1976) ; Kax. Stat. AxN. § 46-233 (Supp.
1975); Micm. Star. Axx. §4.1701 (121)
(Snpp. 1976); Mo. Axx. StaT. § 226.180
(Supp. 1976); N.H. Rev. Stat. §228.10
(1964); N.J. Star. Axx. §52:13D-23
(Supp. 1976) ; N.Y. PyBLic OFFICERS Law
§74(3) (McKinney Supp. 1975); Oxra.
StaT. ANy, § 74-1404 (1976); Tex. Crv.
Star. art. 6253-96, §8 (Supp. 1976);
Uran CobE ANN. § 67-16-4 (Supp. 1973);
Wasi. Rev. Cobe Axx. § 42.21.040 (1972).

155 Alaska Gen. Personnel Rules, § 706.0
(Sept. 12, 1960).

which the Utah Legislature introduced its “Public Officers’ and Em-

ployees’ Ethics Act” in 1969:

The purpose of this act is to set forth standards of conduect for officers
and employees of the state of Utah and its political subdivisions in
areas where there are actual or potential conflicts of interest between
their public duties and their private interests. In this manner the

156 QOhio Dep’t of Highways, Memo-
randum to Bureaw Chiefs, Department
Heads, and Division Engineers (Sept. 14,
1949). See also, Pa. Dep’t of Transp.
Master Policy Manual, No. 20101.003 (Oct.
10, 1974); N.MML. State Highway Dep't,
Letter (Nov. 26, 1958) to all licensed engi-
neers land surveyors, and design personnel.
Oregon State Highway Department poliey

states that outside employment must not
interfere with the employee’s availability to
the department in emergencies. Conn.
Dep’t of Highways Regulations, § 1.03, pro-
hibits “having any business or . . . holding
another job which could be interpreted
as tending to influence him in the discharge
of his official duties.”
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legislature intends to promote the public interest and strengthen the
faith and confidence of the people of Utah in the integrity of their gov-
ernment. It does not intend to deny any public officer or employee the
opportunities available to all other citizens of the state to acquire private
cconomic or other interests so long as this does not interfere with his
full and faithful discharge of his public dutics.’*

Given this problem of protecting two interests, the States have
adopted various methods of introducing the necessary diserimination
into their laws. Generally this has meant placing qualifications on the
prohibition against outside employment, and thereby limiting it to
situations in which the potential for creation of conflicting interests is
greatest. Review of the statutes and administrative regulations sug-
gests that the strongest case for prohibition of outside employment can
be made in those instances where it serves to (1) maintain the public
officer’s or employee’s independence of judgment in the performance
of his duties, (2) prevent disclosure of confidential information con-
cerning a governmental agency under circumstances where the recipient
has an advantage not enjoyed by the general public, or (3) avoid
impairment of the public official’s efficiency in his work, or embarrass-
ment of the official or the agency in which he is employed.”*®

Vithout exception, the restrictions on acceptance of outside employ-
ment are directed to the employee rather than the employer. In-
stances of flagrant use of private employment to influence public of-
ficials may, of course, bring the employer within the scope of certain
other conflict of interest and corrupt practice laws; but generally, he
is not penalized for offering an opportunity to perform outside work.
The exception to this is the contractor who has a contract specifying
that in the performance of the work called for the contractor will not
employ any of the State’s engineering or technical personnel.*

As to the prohibited acts, it is uniformly customary to use broad
terms, such as “engage in” or “accept” employment of the type de-
seribed. Only in rare instances is the act of soliciting such outside
employment also penalized.® In a few cases, also, the laws specify that
the public employee’s unlawful act must be done “knowingly” in order to
constitute a violation of the statute.”®

157 Uranr Copr: AxN. § 67-16-2 (Supp.
1975).

158 Texas Mighway Dep't, Admin. Order,
No. 88-60 (Oct. 7, 1960) ; Mixx. Civ. SEr.
RuLes, §§ 4, 8, 11; Mp. Exec. ORDER OF THE
GOVERNOR, 14A, art. ITI(3); CaL. Gov'r
Caonr § 19231 (Deering 1973) ; Conx. GEXN.
Stav. Anw. § 166 (Supp. 1976); Wis.
State Highway Comm’n, Memo. 21-34
(Aug. 23,1960).

15¢ Rhode Island Dep’t of Public Works
contract form in 1961 obligated the con-

tractor not to engage “‘on a full or part-
time or any other basis during the period
of his contract in the employ of the Bu-
reau or the highway organization of any
State, county, or eity, except regularly
retired employees, without the written
consent of the public employer of such
person. :

160 \Wash. Dep’t of Highways, Directive
(Jan. 20, 1961).

161 Onrro Rev. Cope § 2929.42 (1975).
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Enforcement of Employmeﬁt Restrictions

In States where outside employment is prohibited by statute, viola-
tion of the law customarily is declared to be a misdemeanor; yet an
absence of reported court cases on these laws suggests that in reality
they serve mainly as personal standards for individual conduet, and
as guides for disciplinary personnel action by administrative agencies.
Occasionally guidelines for administrative action are included in the
statutes, and, typically, these have authorized such actions as removal
from office or discharge from employment,’* disqualification from hold-
ing public office,’* and turnover to the employee’s department of any
compensation received by him from his outside employment.***

Additional means of surveillance and control of outside employment
are provided in requirements that all instances of such employment
must be submitted to the employee’s full-time employer for approval.
In these cases, the full-time employer generally is designated as the
authority for determining whether a particular type of outside work
meets the criteria of prohibition that are set forth in the State’s statute
or administrative order.'®

Representation of Outsiders in Dealing With the Government
Policy Against Representing Adverse Claims

Parallel to the rules against engaging in outside employment is an-
other hody of statutes and regnlations that prohibit public officers and
employees from representing outsiders in connection with claims, ap-
plications, or other matters or proccedings before the governmental
agency in which such public officials are employed.’® Sometimes con-
tained in the general law of the State, this prohibition reflects a long-
standing policy that, while serving as a public official, an individual
must remain loyal to his agency as against any personal activities. In
their basic rationale, therefore, these State laws and regulations against
representing adverse claimants against the government are similar to
the ninetcenth century federal law on conflicts of interest. In each
case, the public interest was perceived as requiring government officials
to refrain from advocating or adopting positions contrary to those of
their office or agency, and using their position and influence to work
for those positions in proceedings before the agency. In the present

182 Tpx. Crv. STAT. art. 6252-9b § 6
(Supp. 1976). lations, § 14.4(b), Jan. 1, 1955.

163010 Rrv. Cope §2919.13, misde- 165 Can. Gov't Cope § 10251 {Decring
meanor provision supplemented by require-  1973). -
ment that offender is disqualified from e FLe Pennsylvania’s “State Adverse
holding public office for 7 years. W.Va.  Interest Act,” enacted in 1957, No. 451
Coor, § 17-2A-5 (1974), relating to mem-  [1957] Pa. Laws 1017 [codified at Pa.
bers of the State Road Commission. Star. Axx. § 71-7T76.1 to 776.8 (1962)].

164 §.C. Highway Dep't, Rules & Fegu-
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federal law, this prohibition is set forth in 18 U.S.C. § 205 (1970), and
makes it unlawful for an officer or employee of the United States to
act, other than in the discharge of his official duties, as the agent or
attorney for prosecuting a claim against the United States, or to
receive a gratuity or share of an interest in any such claim in considera-
tion for his assistance in presenting it.’®

Considerations similar to those that led Congress to prohibit repre-
sentation of adverse claims before federal agencies have motivated
the States. However, relatively few have enacted specific prohibitions
for their public officers and employees. Practical aspects of recruit-

ing professional manpower for public service have made most States-

and local governments cautious about imposing restrictions on private
interests and activities which are broader than necessary to cover the
State’s essential interests.’** Relying on the fact that flagrant abuses
of official position and influence in behalf of the holder of an adverse
claim probably will be subject to prosecution under other laws control-
ling conflict of interest or official misconduct, most States appear to
have preferred to leave their laws either silent or vague on the issue of
representation. '

Within the group of States that deal specifically with the problem
of representing adverse claimants, a variety of approaches may be seen.
Pennsylvania’s law makes it unlawful for State employees to represent
“directly or indirectly”any person on any matter pending before or
involving any State agency.’® Although the language of the statute
limits its application to matters involving or pending before the
executive branch, its prohibition "of indirect representation reaches
activity on the part of business or professional associates of a public
official.

New York’s Public Officers Law prohibits State officers or employ-
ees from making contingent fee agreements for services to be ren-

dered in a case, proceeding, or other matter before a State agency; and-

it bars full-time salaried State employees from making agreements for
compensated representation of another against the State in transac-
tions or proceedings before a State agency or the Court of Claims.**®

Statutes in Massachusetts and Utah contain categorical prohibitions
against representation of others in proceedings involving the State.
However, legislation in Arizona, Hawaii. and New Jersey, and adminis-
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trative orders in Maryland limit prohibitions to situations in which a
public official acts as agent or attorney in a proceeding before the ageney
with which he is associated, or a transaction in which he has participated
or will participate in the future.’”? Regulations of the Wisconsin Division
of Highways specify that no employee of the division shall act as agent
for prosecution of a claim against the State, assist such prosecution, or
support such a claim except in the proper performance of official duties.
The regulations emphasize that the intent of the latter provision is to
prevent use of public employces as expert witnesses by others pursuing
claims against the State.”®

Restriction of Post-Employment Activities

In certain instances, legislative prohibitions against State officers’
appearances as agents or attorneys in matters pending before agencies
in which they have been employed also apply beyond the officer’s period
of public service for a specified time, generally one year.'™ In others,
restriction on post-emplovment activities appear in separate specific
sections of the law.'**

State statutory restrictions on postemployment activities by public
officials appear to have not often been interpreted by the courts, but
comparable provisions of the federal law have been construed judicially
on a number of occasions. The federal law prohibits former employees
from acting as agents or attorneys for any party other-than the United
States in any matter in which the government is party and has a sub-
stantial interest, and in which the former employee participated “per-
sonally and substantially” while so employed.’” The federal law also
extends to the partners of officers and employees.

Primary concern in the history of the federal law has been on pre-
venting former employees and officers from influencing their former
associates or successors in ways that unfairly use the former officer’s
titles, positions, and friendships to gain advantages not available to
the general public. State legislation, however, has added certain other
activities to these areas of concern. In addition to prohibiting former
emplovees from representing others in matters with which they were

16718 U.S.C. § 205 (1970) notes an ex-
ception for acting without compensation
as agent or attornev for another who is
subject to disciplinary, lovalty, or other
personnel administration proceedings, pro-
vided it is not inconsistent with the faith-
ful performance of his regular duties.

16847 Va. L. Rev, supra note 43, at
1061.

169 Pa, Star. ANN. § 71-776.7 (1962).

170 N.Y. PusLic OrrICERS Law § 73 (Me-
Kinney Supp. 1975).

171 Mass. Axx. Laws ch. 268A, ¢4
(1968) ; Uram Cope AN~N. §67-16-6
(Supp. 1975).

172 Ariz. Rev. Stat. §38-504 (197%);
Hawarr Rev. Stat. § 84-14; N.J. STar.
Axx. § 52:13D-15 to -17 (Supp. 1976);
Mp. Exec. ORDER OF THE GOVERNOR, 14A,
art. ITI(5).

173 Wis. Div. of Highways, Constr. &
Materials Manual, § 1.06(4).

174 Ariz. REv. Stat, § 38-504, prohibits
a State official's appearance before a
public ageney “by which lhe is or was em-
ploved within the preceding twelve months

. concerning any matter with which
such officer or employee was directly con-
cerned and in which he personally par-
ticipated during his ... service by a
substantial and material exercise of ad-
ministrative discretion.”

175 Mass. AxN. Laws ch. 2684, ¢5
(1968) ; Hawam REv. StaT. § 84-18 (Supp.
1975).

17618 U.S.C. § 207 (1970).
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involved while in public service, statutes enacted in Arizona and Hawaii
prohibit disclosure or use of confidential information acquired in the
course of official duties following termination of that service.!”” Under
Kansas law, for one year after termination of State employment, public
officers and employees are barred from accepting employment with any
person or firm that within two years previous had a public contract in
which the officer or employee participated.’™ :

Implementation of these statutes has required recourse to the courts,
because good working definitions of key terms and guidelines for inter-
pretation rarely are provided in the legislative language. Most of the
Judicial interpretation of this body of law has involved the federal
statute. Among these cases, United States v. Nasser ™ dealt with
several basic constitutional issues as it applied the federal post-employ-
ment restrictions to the case of an Internal Revenue Service officer
charged with agrecing to act as attorney for a client regarding tax
matters with which the officer had “substantially participated” while on
the IRS staff.. The defense argued that the prohibition was unconstitu-
tional because of the vagueness of the term “personal and substantial
participation” through decision, approval, disapproval, recommenda-
tion, advice, investigation,. “or otherwise.” The Court saw the matter
differently, however, stating that avoidance of conflicts of interest is
a traditional ethic of the legal profession, with standards that are com-
monly understood and practiced by attorneys, and the statute deseribed
as precisely as possible an unethical practice that was capable of taking
“infinite forms.” *¢

The federal disqualification of former officers and employees in
matters connected with their former duties was also challenged as being
a bill of attainder by imposing punishment upon former public officials
as a class without a judicial trial, and as constituting ex post facto
legislation.®* Neither of these objections, however, was sufficient to
invalidate the post-employment limitations imposed by the law.

If the constitutional questions concerning regulation of post-employ-

177 Ariz. Rev. StaT. §38-504 (1974), rather than a 2-vear bar on post-employ-
2-vear period; Hawarr Rev. Stat. § 84-18 ment activities was established during the
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ment activities appear to be settled, however, certain other matters of
statutory construction are not. One difficult question concerns determina-
tion of when “personal and substantial” participation occurs. Although
all might agree that an officer who signs a contract on behalf of the gov-
ernment is participating within the terms of the statute, there are lesser
degrees of involvement on which there is no consensus. Similarly, is a
second contract with the same contractor considered as part of the con-
tractor’s earlier contracts so as to be part of the “same transaction?”
Under what circumstances should the law be understood to prohibit
employment of relatives of public officials’ relatives in contractor activi-
ties? These and related gquestions currently must be answered by refer-
ence to administrative interpretations of the postemployment regula-
tion laws, with the result that instances of uncertainty and inconsistency
may be cited.'*

DISCLOSURE OF FINANCIAL INTERESTS
Scope of State Legislation

Reference has been made earlier to the pervasive feeling that general
disclosure of actual or potential adverse interests will effectively per-
mit an informed and aroused public opinion to forestall serious injury
to th- public interest. Carried to its full extent, the logic of this proposi-
tion might suggest that disclosure of the private financial interests of all
public officers and employees, whether elected or appointed, would be
possible, and, indeed, might be preferable to the mandatory divestiture
of sensitive financial interests which has become the customary rule
for high-level public officers in recent times. Some observers have seen
this as a trend in the evolution of federal conflict of interest laws, and
cite the need to modify the custom of mandatory divestiture in order
to make public service more attractive to top level professional man-
power.’s

This logic has not, however, shaped the pattern of State financial
disclosure laws, for both legislatures and courts have been cautious
about moving in ways that intrude too far into constitutionally pro-
tected rights of privacy. Recognizing that financial disclosure is on its

(Supp. 1975), indefinite period.

178 Kax. Stat. AxN. §46-233 (Supp.
1975)..

179 476 F.2d 1111 (7th Cir. 1973).

180 7. at 1117.

181 Jd. at 1115, holding that the statute
provides a classification of general ap-
plicability for accomplishment of a
legitimate legislative purpose through a
rational means. Jd. at 1116-1117, denying
that an unconstitutional ex post facto act
had occurred where an absolute prohibition

period of an official’s service with a pnblic
agency. The Court noted that becanse he
was an attorney, obligated to observe legal
cthics, he would have been restricted from
accepting private employment in a mat-
ter in which he had had substantial re-
sponsibility as a public employee. Thus,
while the amendment of the law during de-
fendant’s tenure as a public official

created certain eriminal penalties not pre-’

viously in force, defendant was not in a
position to avoid the prohibition.

182 Under a headline “2 Ex-Interior Aides
Probed By Justice,” the Washington Post,
August 3, 1975, at 6, reported the casc of
a former Director of the National Park
Service and an Associate Solicitor of the
Department of the Interior who, after re-
tiring from federal service, represented a
concessionnaire seeking to renew a con-
tract to provide certain serviees in the
National Parks. Although neither official
had signed any previous contracts with the

contractor during their active serviee, they
had been aware through memoranda of the
contractor’s earlier dealings with the
agency. The report also revealed instances
of other Park Service emplovees whose
relatives were employed by the contractor
in a variety of positions, both permanent
and temporary.

183 MaNNING, 24 FED. B.J., supra note G,
at 254-256.
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strongest ground when linked to some present actual conflict of interest,
some States have limited disclosure to circumstances bearing on specific
transactions. In addition they have offered public officials the option of
abstaining from participation in a prohibited transaction as an alterna-
tive to forfeiture of public office. For example, Michigan’s statutory
prohibition against public servants having personal interests in public
contracts does not apply if an official discloses his pecuniary interest
in the contract promptly, and if the interested official does not solicit
or take part in any way in the contracting process.’®

A somewhat similar result is achieved by the provisions of Mary-
land’s Executive Orders of the Governor that allow the State’s Board
of Ethies to suspend the prohibitions against interest where there is
prompt disclosure of an adverse interest, and the Board makes a writ-
ten finding that the.public interest in the member’s participation in a
-specific transaction exceeds the interest in the member's disqualifica-
tion.s*

Most disclosure statutes seck not only to legitimize a specific public
transaction despite the presence of adverse interest, but also to pro-
vide a form of preventive protection of public agencies against poten-
tial corruptive pressure or bias in their actions. This class of statutes
requires disclosure only if the public official’s financial interest creates
an actual confliet in the performance of his official duties.’® The test of
when an interest creates an actual conflict is seldom covered by legisla-
tive language, and selection of what must be disclosed usually is limited
to those interests which stand to receive direct pecuniary benefits from
a contraect award or other official action.

As the scope of this preventive function has expanded from a clear
connection with contractors seeking government contracts or businesses
regulated by State agencies, it has moved onto ground that is constitu-
tionally questionable. Connecticut and California offer illustrations of
contrasting legislative approaches:’

Connécticut: Every person subject to this chapter shall file with the
Committee [on Ethies] at such times, in such detail and in such manner

184 Micm.  Stat. §4.1701(123) (Supp.  (1966), amended (Supp. 1976) ; NEB. REV.
1976). Seec also, CoLo. Rev. STAT. §18- Star. §49-1106 (1974); N.M. StaT. §5-
8-308 (1973). 12-1 to -15 (1974), N.M. Star., §15-

185 \[p, ExeEc. ORDER OF THE GOVERNOR,
14A,.art. TIT.
180 Apiz. REev. Srar. §38-541 to -545
(1974); Ark. StaT. §12-3001 to -3008
(Supp. 19753); Coxx. GEx. Star. Axx.
$1-66 to =78 (Supp. 1976). Hawan REv.
Stat. §84.1 to -33 (Supp. 1975); Kax.
StaT. ANN., §75-4301 to —4306 (Supp.
1975) ; Ky. Rev. Srtar. § 61.710 to -780
(1975) ; Mo. Axx. STaT. § 105.450 to 495

43-15.1 to -15.6 (1976); N.Y. PusLic OF-
FICERS Law § 74 (McKinney Supp. 1975);
Tex. Civ. Star. art. 6252-9b (Supp.
1976) ; Va. Copr § 2.1-347 to -358 (1973);
W.Va. Cope ¢ 6B-1-1 (Supp. 1976);
Wasn. Rev. Cobe Axx. §42.21.010-.090
(1972).

187 See also IiL. ANN. SrtaT. ch. 127,
$¢ 604A-101 to -107 (Supp. 1976).
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as the Committee prescribes, written statements of economic interests
likely to create conflicts of interest. Such statement shall include:
(1) a list of economic interests of the person making the disclosure and
of his spousc and minor children, including stocks, bonds, realty,
equity or creditor interest in proprietorships or partnerships or other
business entity . . . ; (2) a list of every office, directorship and salaried
employment of the person making the disclosure and-of his spouse or
minor children; (3) a list of all those to whom the persons subjeet to
this chapter furnished compensated services valued at morc than
five thousand dollars during the period covered by the report.188

Californdia: . . . [E]very public officer shall file, as a public record, a
statement describing the nature and extent of his investments, includ-
ing ownership of shares in any corporation or the ownership of a finan-
cial interest in any business entity, which is subject to regulation by any -
state or locdl public agency, if such investment is in excess of $10,000
in value. . . 8

and

. the term ownership of shares and the term investments, respee-
tively, include shares and investments owned by cither spouse or hy a
minor child thereof. . . .1%°

In California the constitutional issues raised by such sweeping disclo-
sure requirements were examined in City of Carmel-by-the-Sea v.
Young *** in 1970, but the State Supreme Court’s decision left certain
parts of the boundary between public and private interests unsettled.

Public Employees’ Right of Privacy

Mandatory disclosure of personal financial interests runs contrary
to the feeling that individuals are entitled to have the privacy of their
personal affairs preserved. Even when they perform public duties as
officers and employees of governmental agencies, and therefore are
answerable to the public for adherence to high ethical standards of con-
duct, this right of privacy is not entirely subordinated to the public’s
interest in preventing official misconduct and conflict of interest. How
much privacy was surrendered by acceptance of public office or em-
ployment became the core issue before the California courts in City of
Carmel-by-the-Sea v. Young. ’

Following enactment of California’s financial disclosure law, quoted
previously, the plaintiff city brought suit for declaratory relief, attack-
ing the constitutionality of applying the statute to city officers and
employees. The City argued that the disclosure requirements were more

188 ConN., GEN. STaT. ANN. §1-76
(Supp. 1976), excluding, however, sav-
ings, checking or share accounts in banks
and equity interests of less than $3,000.

189 CaL. Gov'r Cope § 3700.

190 714, at 3G04.

1912 Cal. 3d 259, 466 P.2d 225, 85 Cal.
Rptr. 1 (1970).
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sweeping than necessary to deal with the dangers of official corruption
which was the target of the law. The State defended by arguing that the
legislature’s objective was legitimate and substantial and the means of
protecting the public’s interest was appropriate.

The Court agreed with the City that the mandatory disclosure re-
quirement was excessively broad, and invaded constitutionally pro-
tected rights of privacy, which, in this instance, included “one’s feelings
and one's own peace of mind.” ***

Explaining its view, the Court said:

The governmental purpose . . . is to assure the people to the fullest
extent possible that the private financial dealings of public officials
and of candidates for public office “present no confliet of interest be-
tween the public trust and private gain.” Obviously the elimination and
prevention of conflict of interest is a proper state purpose, but that
alone does not justify “means that hroadly stifle fundamental personal
liberties when the end can be more narrowly achieved. . . .”

The financial disclosure requirements of the statute . . . encompass
indiseriminately persons holding office in a statewide agency regardless
of the nature or scope of activity of the agency, as well as those whose

offices are local in nature. . . . No effort is made to relate the disclosure
to financial dealings or assets which might be expected to give rise to a
conflict of interest. . . .12

Touching also the possibility that publicity of the disclosures would
expose public servants to unwanted solicitations of salesmen, and
attentions of eriminal elements of the community, the Court noted that
the rest of California’s 85 statutes dealing with conflicts of interest
limit their disclosure requirements to transactions which would create

conflicts with official duties, This relationship may be direct or indirect, -

but the Court felt it must be shown in order to justify impinging on the
individual’s privacy. _

The Court was not unanimous, and dissenting opinions objected to
both procedural and substantive aspects of the decision.® The most
serious question concerned the nature and status of the majority’s
concept of privacy which was entitled to protection because it involved
“values implicit in the concept of ordered liberty.” Contrasting the
facts of this case with those generally cited to turn back invasions of
First Amendment rights, the dissent charged that neither the city nor
its officeholders had identified any recognizable damage to their secu-
rity or welfare. Nor was the legislature insensitive to the complexities
of the two sets of values it attempted to balance. Citing the statute’s
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statement of purpose, it noted that the disclosure requirement was
based on the premise that the public had both the right to expect integ-
rity and honesty from public officials and the right to be assured of this
by measures to prevent conflicts of interest.”® Turning finally to the
status of the right of privacy as it existed for public officers and em-
ployees, the dissent cited numerous instances in which mandatory dis-
closure of economic information had been sustained in connection with
licensing or regulation of economic activities.

City of Carmel-by-the-Sea v. Young may be regarded, as the majority
suggested, as the case of a badly designed law, leaving the legislature
free to pass a “properly drawn” statute providing for “broad disclo-
sure of assets, income and receipts relevant to the duties and functions”
of public officials. Considered more fully, however, it opens up a more
fundamental and complex set of questions dealing with the status of
personal privacy under the law, the nature of this status in the taxon-
omy of legal rights, and the relationship of these rights to the obliga-
tions of public service. How these questions are answered directly
affects the working contracts of government with the private sector
of the community, an interface which has been steadily expanding since
the 1930's. )

As to the status of personal property, the majority in City of Carmel-
by-the-Sea relies heavily on Griswold v. Connecticut,*® where the
United States Supreme Court recognized a zone of privacy created
implicitly by several fundamental constitutional guarantees which,
among other things, had been used to protect the right of privaey
relating to marriages. As to the legal status of an individual’s interest
in his privacy, the majority spoke of it as one of “the protected rights
and liberties not specifically mentioned in the Constitution . . . [but]
falling within the penumbra or periphery of the Bill of Rights” and
other fundamental personal rights retained by the people within the
meaning of the Ninth Amendment.’ Tllustrative of the support for
this view in earlier decisions, the Court cited Fairfield v. American
Photocopy Equipment Co.* another California case which 10 years
earlier had extended protection to personal privacy against commercial
exploitation of a person’s name and likeness. And finally, as to the
applicability of such rights to situations involving public service, the
majority stated that financial disclosure could not be made a require-
ment of appointment to governmental employment; and it warned

192 74 at 268, 466 P.2d at 231, 85 Cal.
Rptr. at 7.

193 13, at 268-69, 466 P.2d at 232, 85
Cal. Rptr. at 8.
194 Procedurally, it was questioned

whether the city was correct in asking for
declaratory relief where no controversy
was shown, and it was argued that the
court was being asked to rule on a politi-
cal question.

1952 Cal. 3d at 278, 466 P.2d at 239,
85 Cal. Rptr. at 15.

196381 U.S. 479, 85 S.Ct. 1678, 14
L.EA.2d 510 (1965), declaring unconstitu-
tional a State law prohibiting use of con-
traceptives or giving information as to
methods of contraception. See: Symposium

—the Griswold Case and the Right of
Privacy, 64 Micu. L. Rev. 197 (1965).
1972 Cal. 3d at 267, 466 P.2d at 231, 85
Cal.Rptr. at 7.
198138 Cal. App. 24 82, 291 P.2d 194
(1955).
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against the chilling effects such a requirement would have on the seek-
ing or holding of public office or employment.

These views have been criticized for going beyond both the law and
the facts.” To the Court’s critics it seemed wrong to move in one step
from the protection of personal behavior which had minimal, if any,
tangible impact on his neighbors into the protection of economic privacy
where misconduct of an officeholder is a public concern because of its
potential impact on governmental integrity. Moreover, the record of
accomplishment of narrower disclosure laws was not such as to assure
that the legislature in fact had any practical alternative to the law
passed carlier. ,

At bottom, however, reaction to the majority’s decision appeared to
rest on a feeling that there was or should be some difference between
the obligation of a public officer or employee regarding accountability
for his personal affairs, and the obligation of an individual to his neigh-
bors in his private life. Conceding that public service is not a privilege

which could be conditioned on the surrender of constitutional rights,* .

it still seemed too much to say that the First Amendment cases fully
protected a public official from mandatory disclosure of his personal
financial interests whether or not they related to his governmental
duties. Who should decide the relevancy of these interests thus became
the ultimate question; and on this issue most critics favored leaving
it to the legislature, at least until and unless the court showed how a
satisfactory objective test could be devised to detect when and where a
potential confliet of interest would oceur.

Viewing the evolution of the First Amendment cases which have
been applied to regulation of public officials’ freedom of expression, it
is unlikely that courts will offer a test of this sort. Absolute tests are
too strict, and balancing of private and public interests are too loose,
due to the nature of the interests involved. What will ultimately be-
come the accepted doctrine for this matter remains to be determined.
One view, which appears to be similar to the rationale of the majority
in City of Carmel-by-the-Sea, stated the rule thus:

[E]ven though the governmental purpose be legitimate and substantial,
that purpose cannot be pursued by means that Lroadly stifle funda-
mental personal liberties when the end can be more narrowly achieved.
The breadth of legislative abridgement must be viewed in the light of
less drastic means for achieving the same basie purpose. (Citations
omitted.)*?
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And commentators who have looked broadly at the entire field of un-
constitutional conditions on public employment and officeholding, have
noted that the legal notion of a protectable interest, or right, has a prime
function of maintaining sufficient security for the individual to enable
him to exercise his basic liberties. Unless it is checked, the government’s
power to distribute such benefits as employment can easily be used to
effectively buy up the exercise of First Amendment freedoms.

In the present uncertain condition of the law, therefore, States seek-
ing to strengthen public confidence in government through financial
disclosure laws may have only two reliable benchmarks. One is the
rationale of City of Carmel-by-the-Sea that each additional imposition
of conditions on the benefits of public employment and officeholding

must be clearly justified in its own set of circumstances.”® The other is .

the course followed in Illinois, where a comprehensive financial disclo-
sure law was upheld in light of a constitutional provision that all candi-
dates for or holders of State offices, and all members of State commis-
sions, boards, and similar bodies must file annual statements of their
economic interests, which shall be available for public inspection.*

OFFICIAL MISCONDUCT

Misconduct in Office: The Common Law View

The searching examination of highway construction practices and
contract administration conducted by the Special Subcommittee on the
Federal-Aid Highway Program in the 1960°s revealed a broad spectrum
of unauthorized and undesirable acts. At one end of this spectrum, the
practices were closely akin to bribery and its related crimes; at the
other end, they merged into the problems of mismanagement, negligence,
and excessive waste. Although not demonstrated in violations of the
laws dealing with bribery and conflict of interest in construction con-
tracts, they comprised an environment which, as the subcommittee
noted, “opened wide the door to the type of ‘advantageous arrange-
ments’ between contractors and State personnel” that undermined
governmental integrity.*®* None of these practices was new to the law,
and none was uniquely characteristic of the Federal-Aid Highway

202 Bruff, Unconstitutional Conditions 1ll. 2d 570, 289 N.E.2d 409 (1972), up-
Upon Public Employment: New Depar- holding the financial disclosure law, but

199 Sece 45 Tur. L. Rev. 167 (1970); 49
Tex L. Rev. 346 (1971); 59 Car. L. Rev.
158 (1971); 23 Vaxp. L. Rev. 1359 (1970).

200 Keyishian v. Board of Regents, 385
11.S. 589, 87 S.Ct. 675, 17 I.Ed.2d 629

(1967).

20t Shelton v. Tucker, 364 U.S. 479, 488,
81 S.Ct. 2475 L.Ed.2d 231 (1960). See also
United States v. Robel, 389 U.S. 258, 88
S.Ct. 419, 19 L.Ed.2d 508 (1967).

tures In The Protection Of First Amend- indicating that indiscriminate disclosure of

ment Rights, 21 HasrT. L. REv. 129, 164-165
(1969) ; Comment, Financial Disclosure By
Public Officials And Public Employees In
Light of Carmel-By-The-Sea v. Young, 18
U.C.L.A. L. Rev. 534 (1971).

203 Jpp. Coxsr., art. 13, § 2. This pro-
vision of the Illinois Constitution of 1970
was interpreted in Stein v. Howlett, 52

public officers’ economic interests cannot
be sustained in the absence of a constitu-
tional provision therefor. See also, 22
Dr Pare L. Rev. 302 (1972); Comment,
Texas Public Ethics Legislation: A Pro-
posed Statute, 50 TEX. L. REv. 931 (1972).

204 SUBCOMMITTEE, 9TH INTERIM REPORT,
supra note 27, at 138.
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Program, although the magnitude and speed with which highway con-
struction projects were fostered by the accelerated roadbuilding of the
decade 1955 to 1965 aggravated the problem at the State level.

The practices involved in this spectrum of the law comprise the cate-
gory that has become known as misconduct in office, and have become
focused in the three-part classification of malfeasance, misfeasance,
and nonfeasance. The generally accepted description of this classifica-
tion is offered by Perkins, as follows:

The prevention of outside influences tending toward corruption is not
the only social interest in the official action of public officers. It is
socially desirable, so far as reasonably possible, to insure that no public
officer shall, in the exercise of the duties of his office or while acting
under color of his office, (1) do any act which'is wrongful in itself—
malfeasance, (2) do any otherwise lawful act in a wrongful manner—
misfeasance, or (3) omit to do any act which is required of him by
the duties of his office—nonfeasance. And any corrupt violation by an
officer in any of these three w a)s is a common law mlsdemeanor known
. as “misconduct in office” or “official miseonduct.” 20

For prosecutions under common law, it was necessary to show that
the act done or omitted was within the official duties of the officer in
question, or under color of his office, and that. the action was a means
of acquiring unlawful personal benefit for the official or one in whose
behalf he acted.*®® Where malfeasance was charged, questions of
whether or not these elements were present in a specific situation gen-
erally could be determined with reasonable certainty, and prosecutions
for this form of misconduct resembled those dealing with bribery, ac-
ceptance of gifts or gratuities, and corruption.”*

‘Where misfeasance or nonfeasance were charged, however, distine-
tions were likely to become unclear. Where a contract was awarded to
someone other than the lowest responsible bidder, should the contract-
ing officer be charged with nonfeasance, because he failed to award to
the lowest responsible bidder, or misfeasance, because he let the con-
tract improperly under the competitive bidding rules? Or, where the
contracting officer’s purpose in awarding a contract is to enrich a
friend, does the choice between malfeasance and misfeasance depend
on whether the award was made by circumventing the regular bidding
requirements, or by perverting them?

A century ago these questions appeared to concern American coults
substantially in the trial of misconduct charges. Modern decisions
appear to be less worried about formal tests and distinctions, and will-

205 PERKINS, supra note 51, at 482, . Cal. 525, 82 P. 75 (1905).
208 State v. Begyn, 3¢ N.J. 35, 167 A.2d 207 Raduszewski v. Superior Court, 232
161 (1961); Coffev v. Superior Court, 147  A.2d 95 (Del. 1967).
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ing to treat all three forms of behavior as punishable misconduct.?s '

Reduction of the significance of these distinctions and formalities has,
in part, resulted from legislation codifying and extending the common
law rules on official misconduct.

Statutory Misconduct in Office: Specific Prohibitions
Overview

State legislation dealing with official misconduct has not developed
systematically, and sometimes has been described as a handy catchall
to punish public officials where no specific ecrime of a more serious
nature can be proven.*® Often these statutes have prohibited specific
acts without reference to corrupt intent, and the pleading and proof
of violations have become simpler than in actions under the common
law.*** Intent to do the prohibited act, which in itself is the complete
crime, is sufficient; and proof of corrupt intentions of one or more par-
ties is not needed. Statutory language is the determining factor in this
matter.

Except where the control of official misconduct has been provided
through the mechanisms of codes of ethics for State officers and em-
ployvees, the laws dealing with misconduct in office have been scattered
throughout the criminal code and statutes relating to public officers,
derartmental organization, and public contracting procedure. Stan-
dards of conduct have been promulgated in the form of administrative
regulations as well as statutory requirements. Most of the enforcement
actions, however, appear to be handled in the administrative process
rather than the courts.

Unauthorized Disclosure of Confidential Information

Control of the disclosure of information obtained by public officers
and employees in the course of their official duties is a sensitive matter
with public agencies, and is specifically addressed in the statutes and
regulations of a substantial number of States. The most frequent form
of control employed by the States is a prohibition against unauthorized
disclosure by public officials of confidential information, or information
obtained by them in their official capacity. In most instances, this pro-
hibition is limited to disclosures or misuses of such information for the
purpose of pecuniary gain by the officer or a friend.””* Colorado’s stat-

208 PERKINS, supra note 51, at 487-489.  (1953).

20947 0. Va. L. REv. supra note 43, at 211 CoxN. GEN. STAT. ANN. §1-66(c)
1044. (Supp. 1976); Kan. StaT. ANN. §46-

210 See, e.g., Layne v. Hayes, 141 W.Va. 241 (Supp. 1975); Mp. Exec. ORDER OF
289, 90 S.E.2d 270 (1955); People v. El. THE GOVERNOR, 14A, art. III, §2; N.M.
liott, 115 Cal. App. 2d 410, 252 P.2d 661  Star. § 5-12-6.
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ute is one of the most specific in setting forth the scope of its prohibition
of unauthorized disclosure, namely :

Any public servant, in contemplation of official action by himself or
by a governmental unit with which he is associated or in reliance on
information to which he has access in his official capacity and which
has not been made public, commits misuse of official information if he:

(a) Acquires a pecuniary interest in any property, transaction, or |
enterprise which may be affected by such information or official
action ; or

(b) Speculates or wagers on the basis of such information or official
action; or

(c) Aids, advises, or encourages another to do any of the foregoing
with intent to confer on any person a special pecuniary benefit.?'?

In a variation of this type of law, some States declare a general prohi-
bition against unauthorized disclosure and a specific prohibition of
misuse of official information for obtaining personal benefit.* Cus-
tomarily these restrictions apply to information that has been officially
designated as confidential by the agency concerned, although wider
applications may be suggested by the terms of some statutes.?*

Generally, restrictions on disclosure or misuse of information ob-
tained in the course of performing public duties apply to public officials
only during their tenure of public office. In a few instances, however,
statutes specifically extend such restrictions to cover the post-employ-
ment activities of public officers and employees, usually for one year
following termination of public service.”*®

Acceptance of Rewards for Performance of Official Duties

Frequently seen among laws for the prevention of official misconduct
are provisions prohibiting public officers and employees from accept-
ing any reward or special compensation for performance of their official
duties.”® Qccasionally, also, these prohibitions extend to acceptance of
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rewards for official acts that have occurred in the past as well as for
current activities.”’ '
These laws are related to the commonly seen statutory requirement
or administrative policy that public officers and employees shall not
receive compensation for official duties from any source except the
public agency in which they are employed. The root evil which this
legislation is intended to eliminate is typified by the so-called “kick-
back” practices that are capable of arising in both the award and
administration of construction contracts, and the acquisition of right-of-
“,a},.ZIS
- Where these rules have been applied, it is customary for exceptions
to be made, either in the terms of the interpretation, to permit public

officials to receive awards, prizes, or honoraria tendered in recognition.

of the professional or technical excellence of their work, and to dis-
tinguish such forms of compensation from other types which clearly
corrupt public administration or give the appearance of impairing
the integrity of governmental agencies.

Misuse of Public Office or Title

A catchall safeguard found in many State laws is the general prohi-
bition against using one’s official position “to secure special privileges
or exemptions for himself or others, excer:t as may be provided by
law.” ** Variations in the specific language of this provision cover a
wide range. Some use special terms, such as “graft,” **° or “profiteer-
ing.” #** Others make the statutory langnage more precise by specifically

prohibiting unauthorized use of government equipment or property for
23

222

private gain,*** misuse of public funds in speculation for private profit,”
and “discounting” of public claims (i.e., acting in a private capacity
directly or indirectly to purchase for less than full value or discount a
claim held by another against the State or a political subdivision).**

212 CoLo. REv. SraT. § 18-8-402 (1973).
Also, N.H. Rev. STAT. ANN. § 643.2 (Supp.
1973). .

213 Hawanr Rev. StaT. § 84-12 (1975);
Micu. Stat. § 41701(121) (Supp. 1976);
N.M. Stat.,, § 5-12-G (1974); Wis. State
Highway Div.,, Constr. & Materials
Manual, 1.06(5); ARrk. Srar. §12-3003
(Supp. 1975).

24 E.g., Hawan Rev. StaT. §84-18,
referring to “information which by law or
practice is not available to the publie.”

215 Ariz. REv. STarT. § 38-504(B) (1974);
Hawan Rev. STat. § 8418 (Supp. 1975).

216 ARiz. REv. STAT. § 38-444; ILL. ANN.
StaT. ch. 38, § 33-3 (Supp. 1976); Kax.
STAT. ANN. § 46-235 (Supp. 1975); NEv.
Rev. StaT. §197.110 (1973); N.J. STaT.
AXNN. § 52:13D-24 (Supp. 1976); Iowa
Cope ANN. § 739.10 (1950); Oxwra. STAT.
ANN. § 74-1404 (1976); Tex. Crv. StaT.
art. 6252.9b ¢ 8 (Supp. 1976) ; Urar CobE
ANN. §67-16-5 (Supp. 1975); Wasn.
Rev. Cope Axx. § 42.20.010 (1972).

217 CorLo. Rev. StaT. § 18-8-303 (1973);
Kax. STaT. ANN. § 46-235 (Supp. 1975);
N.H. Rev. Star. Axx. § 6404 (Supp.
1973). .

218 B g State v. Kemp, 126 Conn. 60, 9
A2d 63 (1939), charging that agent of
highway commission received a share of
sales commissions paid to sellers’ agents in
sale of land to State for highway pur-
poses.

219 QcLa. STAT. ANN. § 74-1404 (1976).
Also, N.J. StaT. A~xN. § 52:13D-23 (Supp.
1976), “. . . to secure unwarranted privi-
leges or advantages for himself or others.”

220 C)), 249, ¢81, [1909] WasH. Laws

915 (repealed 1975) ; see, WasH. Rev. Cope
ANN. §9A68.050 (Special Supp. 1976),
trading in special influence.

221 Der. Cope AxN, § 11-1212.

222 CorLo. REv. Star. § 18-8-407 (1973).

223 KAN. STAaT. ANN. § 21-3910 (1974);
Nev. Rev. Star. §197.110 (1973). See
also, People v. Schneider, 133 Colo. 173,
292 P.2d 982 (1956), stating that use of
public money for official’s personal gain
is within scope of predecessor Coro. REv.
Star. § 18-8—407.

224 Kax. STaT. ANN. § 21-3906 (1974);
Wis. StaT. § 946.14 (1973).
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Customarily, violation of such prohibitions is classed as a misde-
meanor, with some statutes going further to provide for removal from
office and disqualification from future officeholding. Enforcement of
these laws through the courts, however, has been relatively rare. More
often these statutes and similarly general directives contained in
administrative regulations and policy statements have been enforced
through personnel disciplinary actions carried out administratively
within State highway agencies.**

Falsification of Records and Reports

Specific prohibitions have been enacted in several States regarding
the filing of false reports or certifications. Washington’s State law
illustrates one of the most comprehensive forms of such laws, and deals
with knowingly making false or misleading reports, issning false cer-
tificates, falsely auditing and paying fraudulent claims, and falsifica-
tion of accounts.”® Where prohibitions against falsification of docu-
ments and records are set forth in this way, they constitute separate
bases for prosecution, even though the transaction alleged to have
been falsely reported is itself unlawful or part of another instance of
misconduct in office.**”

The availability of specific statutory bases to punish such practices
as making false reports to public agencies; falsifying or presenting
misleading information concerning the results of sample testing, sur-
veys, mapping, specifications and other forms of physical evidence
and documentation; and in the issuance of false reports and certificates,
would appear to facilitate the law’s enforcement. -Specifically, it would
appear that these laws would make it easier to reach those who may
have connived with a public officer in his fraud. Rules of thumb hold,
however, that the test of whether a person is an accomplice in a erime is
whether he could be indicted for the offense. The application of this rule
is illustrated in State v. Elsberg,” where a former highway commis-

HIGHWAY CONTRACT LAW

Intentional Failure to Perform Official Duties

Statutory provisions for punishment of public officers or employees
for failure to perform official duties have been enacted in about one-
fourth of the States. Generally, problems of interpretation of these
statutes have centered in two areas: delineation of the scope of the
official duties to which the statutory obligation applies, and definition
of the standard of performance demanded by the law.

Although these laws are related to others which prohibit acceptance
of gifts, gratuities, or other compensation in return for agreeing to
omit performance of an official duty for the advantage of the donor, the
two types of law are distinguishable and separate, one constituting a
form of actual or possible corruption in making an unlawful agreement,
the other representing a form of nonfeasance which the law punishes
in certain limited circumstances set forth in part by the legislature and
in part by the courts.

In delineating the scope of these statutes, legislative language varies
substantially, but an illustrative selection of States reveals common
agreement on basic elements. In particular, it is agreed that failure to
perform must be deliberate and intentional, and so distinguishable
from ordinary negligence or incompetence.”” In this context, “willful
neglect” has been held to mean omission that is intentional or by
design.**® Occasionally phrases have been used that suggest specific
additional elements of intent, such as “knowingly, arbitrarily and
capriciously” (Colorado), “intentionally or recklessly” (Illinois), “pal-
pable omission” (Nebraska), and “knowingly . . . with intent to obtain
a benefit or to harm another” (Oregon).**

Although failure to perform official duties may be connected with
conflicts of interest and corrupt plans to obtain personal benefits at
public expense, these elements need not always be shown in order to
establish the intent required by the statute.*** Statutory language gen-
erally is decisive on such questions.

The omission or refusal to perform must be with regard to a duty
that is required by law,*® or ‘‘clearly inherent in the nature of his

sioner was prosecuted for allegedly filing false audits and paying false

claims.

22 M[p. Exec. ORDER OF THE GOVERNOR,
14A, art. I, II1, 4; Okla. State Highway
Dep't Regulations § 1625, “Conduct of
Classified Employees”; Pa. Dep't of
Transp., Master Policy Manual, No. 20101.-
001 (Oct. 10, 1974); Wis. Highway Div.,
Construction & Materials Manual, 1.06(3).

226 Wasu. Rev. Cope AN, §¢ 42.20.040
to 070 (1972). Seec also, N.H. REv. StaT.
Axx. §§ 6413, .6, .7 (Supp. 1973) (includ-

ing “tampering with public records”);
Towa Cope AxX. § 740.12 (1950).

27 State v. Mundy, 7 Wash. App. 798,
502 P.2d 1226 (1972), holding that seeking
compensation for services not actually ren-
dered and certifyving a false claim were
separate crimes, despite the fact they arose
from the same circumstances.

2% State v. Elsberg, 209 Minn. 167, 295
N.W. 013 (1941).

229 Der. CopE ANN. §11-1211 (1974),
“knowingly refrain”; MINx. STar. ANN.
§ 609.43 (1964), “intentionally”; Ore. REv.
STaT. §162.415 (1975), “knowingly”;
Wasn. Rev. Cope ANN. § 42.20.100 (1972),
“wilfull.”

230 State v. Williams, 94 Vt. 423, 111 A.
701 (1920).

231 Coro. REv. Star. § 18-8-405 (1973);
ILn. Axx. StaT. ch. 38, §33-3 (Supp.
1976) ; NeB. REv. Stat. § 28-724 (1975);
ORe. REv. STaT. § 162.415 (1975).

232 State v. Anderson, 196 N.C. 771, 147

S.E. 305 (1929); State ex rel. Dineen v.
Larson, 231 Wis. 207, 284 N.W. 21 reh.
den., 231 Wis. 207, 286 N.W. 41 (1939).
But see, State v. Boyd, 196 Mo. 52, 94
S.AV. 536 (19053), holding that proof of
corrnpt intent was necessary where statute
authorized removal of official for corrupt,
fraudulent, and willfull failure to perform
duties.

233 JrL. ANX. STAT. ch. 38, § 33-3 (Supp.
1976); Towa Cope ANN. § 740.19 (1950);
Wasn. Rev. Cobe Axx. § 42.20.100 (1972).
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CONFLICTS OF INTEREST

office.” *** In a few instances, the phrase “mandatory duty” has been
used.**

Except in Minnesota and Nebraska, the statutes do not address the
question of whether ministerial and discretionary functions are sub-
ject to the same standard.®* To the extent that this matter has been
clarified, 1t has been by judicial interpr etation, illustrated in State v.
Br aitrud 27 Here defendant was charged with willfully refusing to
sign a warrant to pay a bill for purchase of road oil, and defended by
arguing that he questioned the legality of the proceedmgs leading up
to approval of the bill for payment. In questioning the validity of the
claim, defendant thus questioned the existence of the duty. In holding
that the facts did not constitute a violation of the State’s law punishing
willful neglect, the Court expressed the view that the law was intended
to apply to cases in which the duty to be performed was purely minis-
terial. Commenting on the situation faced by the defendant, the Court
said:’

Necessarily, there is involved in the imposition of such duty a responsi-
bility on [the officer’s] part to determine for himself whether or not
the proceedings up to that point have pursued a legal course. We do
not mean by this that he has a diseretion as to determining policy in
connection with such matters as are here involved unless the law . . .
vests him with such diseretionary or veto power; but, if the duty im-
posed upon him is of such character that as a matter of public interest
he must, in the faithful discharge of his duties, serutinize the preced-
ing procecedings in order to determine whether in fact his duty has
arisen, then we think that there was no intent upon the part of the legis-
Iature to subject the public officer to a c¢riminal proceeding in case he
concludes, perhaps erroneously, that the proccedings are illegal or that
the signing of the documents, as here presented, would lead to the pay-
ment of an illegal claim against the city or the making of an illegal
contract.

. It is our belief that the sections here construed could only be
invoked where the duties of the public officer are so purely ministerial
that there can be no question about his obligation to perform them, as,

2341 CoLo. REev. StaT.  §18-8—404-405 ment within the time or in the manner
(1973) ; Der.. CopE Anx. § 11-1211 (1974);  required by law.”
OrE REv. STaT. § 162.415 (1975). 237 210 Minn. 214, 297 N.W. 713 (1941).

233 JLL. ANN. STAT. ch. 38, § 33-3 (Supp. The statute under which the case was
1976) ; Mixx. Star. Axx, § 609.43 (1964). brought read: [2 Mason Minn. St. 1927

236 NeB. REv. Star. §28-724 (1975), §99701 “Whenever any duty is enjoined
“palpable omission of duty” by ministerial by law upon any public officer or person
officer; MINN. STAT. ANN. § 609.43 (1964), lholding public . . . employment, every
“Intentionally fails or refuses to perform  wilfull neglect to perform sueh duty . . .
a known mandatory nondiscretionary shall be a gross misdemeanor . . .”
ministerial duty of his office or employ-

HIGHWAY CONTRACT LAW

for instance, in the filing or registration of instruments where adequate .
fees are tendered.?®®

Expressing somewhat similar views, the Illinois Court has held that
mandatory requirements for public contracts to be let only to the lowest
responsible bidder except in emergencies, was not violated by failure
to award contracts by this means when offcials erroneously concluded
that emergency conditions existed.*

When it has been determined that certain official duties are subject
to a State's nonfeasance-misconduct law, there remains the question
of what standard should be used in deciding whether performance is
satisfactory. The ministerial character of these duties suggests that
usually striet compliance with all details of the required action must be
performed. However, circumstances may render it impossible for an
official to perform his duty fully and exactly as set forth in the law.
Early decisiong laid down a rule of reason to such situations. So, for
example, where a road overscer was charged with criminal failure to
make road repairs, and it was shown that this was not possible to
fully accomplish with the means available to him, the court required
only that the overseer show reasonable diligence and effort in perform-
ing his duty.™°

Clearly, however, any rule which accepts reasonable diligence and ef-
fort invites the possibility that negligence, mismanagement, and avoid-
able failures will be brought within the scope of the statute, and
punished as misconduct in office. Use of such terms as ‘‘neglect’’ and
“omission” in legislative language has encouraged confusion. Where
qualified by such terms as “willful” or “knowingly,” the standard takes
clearer shape, and unintended application of the law may be avoided
by reference to the necessity for intentional and deliberate refusal to
act. Where statutes are worded in ways that leave doubt, courts appear
to rely on a twofold rule: For duties that are mandatory, any inten-
tional and deliberate refusal to perform them is punishable misconduct.
Because he is not permitted diseretion, there is no need to show more.
However, where the law permits discretion, so that an intentional
refusal to act might be considered the result of an exercise of judgment
as to what would serve the public interest best, prosecution for miscon-
duct can be sustained only by showing that the refusal was due to
either conupt intentions or else such gross negligence as to be the
equivalent of fraud.*!

28s1d., 24 297 N.W. at 714-15. S.\W. 186 (1891); State v.” Demerritt, 64

239 People v. Campbell, 3 Tl App. 3¢ N.H. 313, 9 A. 99 (1887). See also, Annot.,
984, 279 N.E.21 123 (1972). : 134 A.L.R. 1250 (1941).

240 Parker v. State, 29 Tex. App. 372, 16 241 PERKINS, supra note 51 at 489.
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Miscellaneous Forms of Misconduct

State legislation contains numerous provisions prohibiting and
punishing other specific forms of misconduct in office. Some of these
laws originated in response to particular incidents in their State's
history, whereas others appear to codify the results of court decisions
or anticipate all conceivable situations, potential as well as probable. A
catalog of these statutory prohibitions adds no significant scope or sub-
stance to the general body of law addressed to conflicts of interest in
the award and administration of public contracts. However, mention
of some may be of interest to indicate the full range of matters the
State laws cover.

In States that punish willfull failure to perform an official duty
required by law, there sometimes is a complementary provision for
punishment of public officers or emplovees who intentionallv exceed
their legal authority,* or who are guilty of malfeasance or partiality
in performance of their duties.”®

Reference has been made earlier to statutory provisions which,
either explicitly or implicitly, seek to prevent the appearance of cor-
ruption as well as its actual occurrence. In a few instances these statutes
are supported by administrative regulations which prohibit highway
department officers and employees from engaging in any activity that
embarrasses or discredits the department.®*

Catchall provisions appear in various forms. For example, Oregon
law considers it misconduet for a public officer or emplovee to violate
any statute relating to his office or duties.®” Ttah law declaves it mis-
conduct to violate any part of the State’s public ethics act.>*® In certain
States it is declared unlawful for public officers or employees to engage
in or hecome associated with any business enterprise that is subject to
regulation by the governmental agency in which they are emploved.*”

Conspiracy to restrain trade or competition is the subject of an
extensive hody of law at both Federal and State levels. However, in
certain instances these general safeguards are supplemented by spe-
cific prohibitions against restricting competition among bidders on
highway contracts.”® Colorado law, apparently responding to a particu-

HIGHWAY CONTRACT LAW

lar undesirable past practice, makes it a crime for a public officer to
designate a supplier of goods or services to the State where the State’s
rules require competitive bidding.*®

Finally, reference should be made to the substantial number of States
that have codes of ethics or standards of conduct for public officers
and employees. Sometimes enacted in statutory form,*® and sometimes
promulgated as administrative regulations,** they represent an attempt
to occupy the middle ground between law and morality on realistic
terms, Although these codes often include many of the prohibitions
that are closely related to bribery and conflicts of interest, the standards
they contain speak to a level of personal responsibility in publie service
that can best be enforced by voluntary efforts or by disciplinary per-
sonnel action through administrative procedures.

In this respect they deal with the fringe arcas of law and manage-
ment where the main result of rigorously applying eriminal penalties
may be to drive public officials out of governmental service. In general,
the public has a similar reaction to such criminal laws, not because it
condones wrong-doing in government, but because it is suspicious of

242 CoLo. Rev. Stat. § 18-8-404 (1973);
IrL. Axx. Swat. ch. 38, §33-3 (Supp.
1976) ; Mixx. STat. AxK. § 609.43 (1964);
Wis. StaT. § 946.12 (1973).

243 NeB. Rev. StaT. § 28-724 (1975).

244 D.C. Dep't of Highways & Traffie,
Circular No. 6 (May 24, 1960); Pa. Dep’t
of Transp., Master Policy Manual, No.
20101.001, (Oct. 10, 197+4).

245 OrE. REV. StaT. § 162.405 (1975).

#46 Uran CobeE AxN. § 67-16-12 (Supp.
1975).

247 X.J. Stat. Axx. § 52:13D-23 (Supp.
1976); N.Y. Pusric OFFICERS Law §73
(7) (MeKinnev Supp. 1975).

" 28 Ga. CobE ANN. § 26-2308 (1972);
Ky. Rev. Star. § 57.081 (1975); WasH.
Rev. CopE ANy, § 9.18.130 (1961); Wis.
StaT. § 133.01 (1973). '

An instructive illustration of the prob-

lems of enforcing State Jaws against re-
straint of competition oceurred in 1974
when 12 paving contractors were prose-
cuted for conspiracy to violate Wis. StaT.
§133.01 in regard to highway paving con-
tracts over the previons 6 vears. Injune-
tions were issued against future collusive
activity, and statutory damages were com-
promised in a financial settlement with the
State. Disqualification from future bid-
ding was not ordered, however, mainly in
consideration of the fact that defendants
had done 85% of the State’s bituminous
concrete paving during the past G vears,
and their disqualification would leave the
State highway division with very few
competent in-state bidders on future paving
contracts. Also, loss of status to bid on
State contracts might well drive these com-
panies ont of business altogether, and so
reduce competition generally as well as in
the highway paving area. Letter from
Attorney General Robert Warren to Rob-
ert Huber, Chairman, Wisconsin State
Highway Commission (Sept. 13, 1974).
Restraint of competition may also be
charged by taxpavers and unsuccessful
bidders. See, Regan v. Babeock, 188 Minn.
192, 247 N.W. 12 (1933); Foley Bros. v.
Marshall, 266 Minn. 259, 123 N.W.2d

387 (1963).

249 CoLo. Rev. StaT. 18-8-307 (1973).

250 Ariz. Rev. Star. § 38-541 to -563
(1974); ArRk. StaT. §§12-3001 to -3008
(Supp. 1975): Coxx. GEN. STAT. ANN,
§§ 1-66 to -78 (Supp. 1976) ; Hawair REv.
Star., §§34 to 37 (Supp. 1975); Kaw.
StaT. Axx. §§ 46-215 to -278 (Supp.
1975); Mass. Axx. Laws ch. 2684, §§1
to 25 (1968), as amended (Supp. 1975);
MicH. StaT. Amn. §§4.1701 (121) to
(137) (Supp. 1976); N.J. Star. ANN.
§¢ 52:13D-11 to -27 (Supp. 1976); N.M.
Stat. §§5-12-1 to -15 (1974); N.Y.
Pveric Ofrickrs Law § 74(1) (MeKin-
ney Supp. 1975); Oxrs. STAT. ANN. §§
74-1401 to -1416 (1976); Tex. Crv. Star.
art. 6252-9b (Supp. 1976): Uran Copr
ANN. §§ 67-16-1 to -14 (Supp. 19735);
Wasn. Rev. CobE Axx. §§42-21.010 to
090 (1972).

251 Mp. Exec. ORDER OF THE GOVERNOR,
14A, art. I-VT (Sept. 4, 1969) ; N.D. State
Highway Dep't. Personnel Policy No. 3
(Dec. 1,1974) ;: Pa. GovErxor Exec. ORDER
1974-6 and Dep't of Transp., Master Policy
Manual, No. 20101.001 to .003 (Oct. 10,
1974); Wis. State Highway Div.,, Policy
Memo 21-34, “Conduct and Ethics” (Sept.
2,1964).
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the application of technical rules of criminal law to a field of activity
where it has become practically impossible to maintain public and
private interests in unmixed isolation. The most valuable contribution
that can be made by codes of ethics and standards of conduct for public
officers and employces, therefore, may not be the recognition of the
need for minimum standards, but in providing a means of enforcement
that is more flexible and realistic than the eriminal law provides.”*

CONCLUSION

An extensive body of law has been developed to control or prevent
conflicts of interest in public transactions. From common law origins
dealing chiefly with bribery of judicial officers, State legislation has
extended the scope of these laws to reach all types of governmental
functions and classes of public officers and employees, and has enlarged
their purpose to include prevention as well as punishment of unlawful
conflicts. : .

Contemporary conflict of interest law is an outgrowth of the increas-
ing trend to bring governmental and private sector activities closer
together—a trend which yields very real henefits in the management
of national growth, but, at the same time, creates a working environment
for public officials which makes it difiicult to maintain independence of
judgment and action. Numerouns investigations of this problem by
executive and legislative bodies, including a thorough inquiry by .the
House Special Subcommittee into the Federal-Aid Highway Program,
documented these confliets, and indicaied {he direction in which corree-
tive and preventive measures should be sought. ‘

Much of the present body of conflict of interest law applicable to the
award and administration of highway contracts is in response to these
investigations. Commencing in the 1960's, the growth of administrative
regulations paralleling and expanding the statute law has had twofold
importance: first, in 1960-61, it demoustrated how quickly administra-
tive officers could take corrective action when serious shortcomings were

revealed; and seccond, it presented an administrative process which-

offered an alternative to formal criminal proceedings in the enforce-
ment of public contract poliey.

Use of administrative power and procedures added flexibility to the
enforcement of conflict of intercst rules, and paved the way to the most
recent developments in this body of law, namely: enactment of codes
of ethies for public officials, and establishment of financial disclosure
laws. Although these laws have created requirements which, in some
instances; merely codify prohibitions or practices that have judicial
acceptance, they have gone further to set forth requirements that must

22 See, generally, PHiLos, supra note 6; Note, 47 U. Va. L. Rev. 1034, supra note 43.

HIGHWAY CONTRACT LAW

rely more on voluntary compliance and the disciplinary processes of
personal administration than on enforcement in the criminal courts.
Acceptance of these conditions as.part of the terms of public employ-
ment has not so far impaired constitutionally protected rights, but
financial disclosure laws have raised more serious constitutional issues.
The limit to which State and Federal law may go in discovering and
preventing potential conflicts of interest in public contracting will, in
great measure, be delineated by the boundary that ultimately is laid
down by the courts between the area of legitimate restriction of per-
sonal economic interests of public servants and the area of constitu-
tionally protected rights of privacy which may be diminished by rea-
son of public service, but never are completely waived. .
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APPENDIX

SUMMARY OF STATE LAWS RELATING TO CONTROL OF

CONFLICT OF INTEREST IN HIGHWAY CONTR

ACT ADMINISTRATION

CONFLICT OF FINANCIAL OFFICIAL

STATE  RRIRFRY INTEREST DISCLOSURE MISCONDUCT MISCELLANEOUS

Ala. CODF, tit. 14, § 63 and 64 CODE, tit. 23, § 18, 126
(1958). Covers giving and  (1958). Prohibits highway
recciving bribes; applies to  department. personnel from
any State executive oflicer,  having direet or indireet
deputy clerk, agent or ser- interest in State contracts
vant. of such exceutive elerk. for construction or main-

tenance of ronds or bridges.

Alaska staT. §§ 11.30.040, 11.30.- General Personnel Rules,
050, 11.30,070 (1970), § 706.0. Applics to all State
Covers giving and reeeiving  employees; requires depart-
hribes; applies to any mental approval to engage
excentive officer. in outside cmployment, and

prohibits inconsistent out-
side employment.,

Ariz.  XFEv. STAT. §§ 13-281 to REV, STAT. §§ 38-501 to REV. STAT. §§ 38-541 to REV. STAT. §§ 38-443, to
—282 (Supp. 1973). Covers —505 (1974). Applics to all  ~545 (1974). Applics to ~444, 38447 (1974). Misde-
giving and receiving hribes; publie officers and employ- all public officers; requires meanor for public officer or
applies to auy public ees; requires disclosure of filing of names under which person holding position of
officer or employee, interests and abstention they or their familics con- public trust or employment

from participation in any duet business; identification  to wilfully omit to per-
matter in which party has " of sources of income; prop-  form duty which is required
‘substantial interest.”’ erty owned direetly or in by law, or scek gratuity or
Restriets post employment t.ru.q.t.; crmlit.ors; :lccourts Tcw:nr(l other than :lllﬂlﬂ'l'-
dealings with publie ageney receivable, glfts over $.)90, |zcd.hy Iaw for performing
whers previously employed ; :l'll(] professional or business official duty.
restriets unauthorized post- licenses. REV. STAT. §§ 13-281.01,
employment diselosure of Merit System Regs. Require 13-281.02 (Supp. 1973).
confidential information written notice to State Prohibits obtaining money
acquired in course of oflicial highway commission of upon claim that he will im-
duties during previous “interests in land held for properly influence public
cmployment., investment purposcs. officer or employee; pro-
CONFLICT OF FINANCIAL OFFICIAL .

STATE HBRIBFRY < INTEREST DISCLOSURE MISCONDECT MISCELLANEQUS
Prohibits use of ofticial hibits recciving or agrecing
position to sceure personal to compuensation for im-
henefit not ordinarily aceru- proper influence or improper
ing from performance of netion regarding license,
duty where such henefit contract, payment, cte.
shows ¢ ‘substantial and
improper influenee’’ on
performance of duties.
Prohibits additional com-
pensation for performing
official duty.

Ark. STAT. ANN. §§ 41-2702 to STAT, ANN, § 76-221 (1957). sTAT. aNN. §§ 12-3006 to STAT. ANN. § 12-3002 (Supp.

2704 (Speeial Supp. 1976).
Applies to any ¢ publie
servant’’; covers giving or
receiving of bribes.

~3008 (Supp. 1975). Re-
quires annual report of
direct financial interests in
corporations subjeet to
jurisdiction of State regnia-
tory agencey, oflicial positions
or dircetorships in organiza-
tions subjeet to State regu-
Iatory ageneies, businesses
from whiel compensation is
reeeived. !

Prohibits State highway
departinent employees from
having pecuniary interest
in any highway commission
contraet,

STAT. ANN, §§ 76-222
(1957). Prohibits members
of State highway commis-
sion, engincers, agents or
cmployees from sceking or
aceepting gratuitics
intended to influence of-
fieinl nction.

STAT. ANN. §§ 12-3001 to
-3005 (Supp. 1975). Pro-
hibits public officials or
State employees from engag-
ing in outside employment.
which might require dis-
closure of confidential in-
formation ebtained due fo
oflicial position, or diselo-

Highway Dep’t Memo-
randwm (1960). Prohibits
departinental employees
from having financial in-
terest in real estate to he
acquired for federal-nid
highway project unless in-
terest is publiely disclosed.

1975). Prohibits public of -
fieinl or State employce
from using position to
seeure speeinl privileges for
self or family or others
with whom he has substan-
tial financial relationship.

STAT, ANN. § 41-2707 (Spe-
cinl Supp. 1976). Prohibits
public servant from com-
mitting unaunthorized act or
omitting to perform duly
required by law or clearly
inherent in the nature of his
oftice,
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Calif.

PENAL cODE §§ 67, 67.5, 68
(Deering 1971). Applies to
any exceutive or ministerinl
officer, employee or ap-
pointee; covers giving and
receiving hrihes.

sure for personal profit,
Prohibits acceptance of
compensation in addition to
State salary.

Highway Dep’t Memo-
randum (1960). Prohibits
highway departnient em-
ployee from aceepting out-
side employment,

PENATL CODE § 700 (Deering
Supp. 1976). Prohibits
knowingly asking, reeciving,
or agreeing fo reecive gra-
tuitics, rewards or promises
thereof for an ofticial aet,
except as authorized hy

law,

GOV'T CODE § 1090 (Deering
1973). Prohibits State of.-
ficers or employees from
having finanecial interests in
contracts made by them in
official eapaeity or by hody
or hoard of which they arce
menthers. Docs not prohibit
‘“remote interests’’ as de-
fined by law [$¢ 1091,
1091.5 (Deeving Supp.
1970) ] if interests are
publicly disclosed,

GOV conk: § 19251 (Deer-
ing 1973). Prohibits State
oflicers or employees engrag-
ing in outside cmployment
inconsistent, inconipatible,
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CONFLICT OF
INTEREST

Colo.

REV. STAT. §§ 18-8-301,
18-8-302 (1973). Applies
to ¢ ‘public servants’’;
covers offering, giving, solic-
iting, accepting bribes.

or in conflict with duties.
(Applied o loenl ageney
personnel in GOV T CODE

§§ 1126, 1127) (Deering
1973) as amended (Decring
Supp. 1976).

Dep’t of Public Works'
Memorandum (Jan, 24,
1951). Prohibits depart.-
mental ofticers or employees
aceepting loans, profit shar-
ingr, or olhier business ar-
rangements with partices do-
ing business with depart-
ment, '

REV. STATS. § 24-50-117
(1973). Prohihits State.
employces from engaging in
“*any employment or activ-
ity ”” which ereates conflict.
of interest.

REV. STATS. § 18-8-303
(1973). Prohibits soliciting,
offering or accepting com-
pensation for actions favor-
ing another or cxercising dis-
eretion in performing duty
as public servant, ¢ 18-8-
304, Prohibity soliciting
unlawful compensation for
official acts. §18-8-306.
Makes it a felony to at-
tempt to influence public ser-
vants or affect their actions
by deceit, threats, or cco-
nomic reprisals.

FINANCIAL
DISCLOSURLE

REV. STATS. § 18-8-308
(1973). Requires diselosure
of aetual or potential con-
fliet. of interest where publie
servant exercises any sub-
stantinl diseretionary fune-
tion regarding public con-
tract or traousaction.

OFFICIAL

MISCONDUCT MISCELLANEOUS

REV. STATS. § 18-8-307
{(1973). Prohibits “* desig-
nating’’ supplicrs of goods,
or serviees to State where
hidding is required by law
§ 18-8-402. Lrohibits mis-
use of informmation obtained
in public service by (1)
acquiring pecuniary interest
in property or business
affected by government ae-
tion, (2) speculating on
hasis of oflicial position, or
(3) advising others for spe-
cial financinl henefit on
basis of such information.
§¢$ 18-8-404, 18-8-405.
Prohibitsa intentional mis-
conduct by unauthorized use
of official position, or re-
fraining from performing
duty imposcil by law,
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Conn,

Del.

GEN. STAT. ANN. §§ 53a-147,
53a-148 (1972). Applics to
all publie servants; covers

giving and acceepting hrihes.

CODF, tit. 11, ¢ 1201, 1202,
1203, 1209 (1974). Applies
to all public servants; covers
giving, receiving, offering,

or soliciting hribes.

GEN. STAT. ANN. §§ 1-66,
1-68 (Supp. 1976). Pro-
hibits members of executive
department and employees
from (1) having any infer-
esty, or engaging in transne-
tions, or incurring any obli-
gations in substantial con-
flict of interest with proper
discharge of duties, (2) en-
gaging in outside employ-
ment which impairs inde.
pendent judgment or re-
quires disclosure of confi-
dential information obtained
in official dutics, (3) dis-
closing for financial gain
confidential information ae-
quired in official duty, or
using such information for
finanecial gain, or (4) aceept.
ing employment involving
répresentation of others
hefore: eertain State agen-
cies or hoards.

CODE ANN. tit. 11, §§ 1205,
1206, 1207, 1208, 1209
(1974). Prohibits giving or
receiving gratuitics or per-
sonal benefits for engaging
in oflicial conduet for which
additional compensation is
not authorized. Dee
misdemeanor to exert im-
proper influgnee on publie
servant through threat, of
unlawful harm.

N

GEN. STAT. ANN, § 1-76
(Supp. 1976). Requires fil-
ing statements of ceo-
nomie interests likely to
ereate conflicts of interests.

Dep't of Trausp. Reg.

§ 1.03. Prohibits State em-
ployees from (1) having
interests which «~uld reason-
ably he considered as result-
ing in conflict of interest,, -
(2) opting gifts or
favors, or doing husiness, or
engaging in outside employ-
ment ¢ “whiel could he inter-
preted as tending to infla-
ence’’ discharge of (utics,
and (3) using State equip-
ment, materials or informa-
tion for personal gain.

CODE ANN. tit. 11, § 1211
(1974). Deelarcs misde-
meanor through official inis.
conduct for personal gain
or to eausc harm to another
hy committing unauthorized
exercise of official function,
knowingly refraining from
performing duty required
by law or nature of office,
knowingly performing of-
ficial funetion in a way in-

STATE BRIBERY

CONFLICT OF
INTERERT

OFFICIAT
MISCONDUCT

FINANCIATL
DISCLOSURE

MISCELLANEOUS

Fla,

STAT. ANN. §§ 838.014,
£38.015 (1976). Applics to
any publie officer, agent, or
employee; covers giving and
recciving bribes,

STAT. ANN, § 838.016
(197G). Prohibits any
publice servant from cexact-
ing or nccepting pecuniary
or other benefit other than
authorized by law for per-
fornuiee, nonperformance
or violation of official duty.

STAT, ANN. § 838.016
(1976). Prohibits offering
public officer compensation
or rewiard not authorized by
law.

STAT, ANN. § 337.04, 337,12
(1968) as amended (Supp.

tended to benefit one’s own
property or financial inter-
csts ¢ “under circumstances
in which his actions would
not hive heen reasonably
justified in consideration of
the factors which he ought
to have taken into account
in-performing his fune-
tions.’’

CODE ANN. tit. 11, § 1212
(1974). Deelares misde-
meanor to engage in prof-
iteering as defined in
statute.

State Highway Dep’t Reg.
Prohibits outside employ-
ment without offieial per-
mission..
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Ga. CODE ANN. § 26-2301 (1972).
Applies to any State ofticer;
covers giving and receiving
bribes.

1976). Prohibits State

road board members or
cmployees of department of
transportation, or company
in which member of State
Road Board is financially in-
terested from eontracting
with Board to purchase ma-
terials or perform construc-
tion for performance of
work. § 337.045 (Supp.
1976). Prohihits State of-
ficers or employees of depart-
ment of transportation from
soliciting or accepting funds
from anyone who has or
sccks husiness relations with
department.

Dep’t of Transp. Regs.
Prohibits members or em
ployees from aceepting
gratuitics or loans.

CODE ANN. § 26-2301 (1972).
Prohibits State officers,
agents or employces from
accepting money or anything
of valuc in addition to au-
thorized compensation as
inducement to perform
official act.

CODE ANN. § 26-2306 (Supp.
1976). Prohibits Statc of-
ficers, agents or employces
from sclling goods or chat-
tels to State for his own
financial interest, or for
any business entity, while
he is financially interested
in such organization.

- 40 -

CODE ANN. § 26-2307(a)
(1972). Prohibits conspir-
aey to defraud State by
theft of property helonging
to Statc; and § 26-2308
(1972), transactions or con-
spiracics in restraint of free
and open competition in any
transaction with State.

STATE BRIBERY

CONFLICT OF
INTEREST

FINANCIAL
DISCLOSURE

OFFICIAL

MISCONDUCT MISCELLANEOUS

Hawaii PENAL CODF, act 9 § 1040,
[1972] Hawaii Laws 116
(likely to appear at HAWAI
REV. STAT. § 710-40). Ap-
plics to any public servant,;
covers giving and receiving
bribes.

Dep’t of Transp. Rules.
Prohibits departmental
engincers from ‘f working
in competition with outside
engincers,’’ aceepting p:
ments on ear or services or
gifts.

REV. STAT. § 76-106 (1968).
Prohihits Statc or county
employees from having out-
side employment incounsist.-
ent, incompatible or in
conflict with proper dis-
charge of dutics. §78-6
(1968). Prohibits full-time
officers from engaging in
other gainful occupation,
employment, or professional
practice during term of
office.

REV. STAT. § 103-58 (1968).

Prohibits State officers from
making contracts with them-
selves or organizations in
which they are members or
stoekholders, or acquiring
financial interest in sub-
contractors.

REV. STAT. § 84-14 (Supp.
1975). Prohibits State emn-
ployces from (1) taking any
official action dircetly af-
feeting a husiness in which
he has substantial interest;
(2) acquiring financial in-

REV. STAT. § R4=17 (Supp.
1975). Requires public em-
ployeex to file statement of
financinl interests likely to
be affected by actions of
their ageney.

REV. STAT. § 84-18 (Supp.
1975). Prohibits postem-
ployment disclosure of in-
formation which by law or
practice is not publicly
available and was acquired
in official duty, or use of
such information for per-
sonal gain or benefit of
others; prohibits postem-
ployment. representation of
others in dealing with
agency in which employce
served.
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Idaho covE §§ 18-2701, 18-2702
(1947) as recnacted (Supp.
1976). Applies to all ex-
ceative oflicers; covers giv-
ing and receiving bribes.

- M

terest in any business with
which he may be officially
involved; (3) representing
others hefore State or
county agency for contin-
gent fee; (4) representing
others for compensation in
a matter in which he offi-
cially participated; (5)
representing others in any
trangaction before an
ageney over which he has
anthority, unless interest
hus been discloser.

REV, STAT. § 84-15 (Supp.
1975). Prohibits State from
making contracts over
£$1,000 with Statc employce
or husiness in which he has
controlling interest, or which
is represented or personally
assisted by one who has
been i State cinployee
within 2 ycars and partici-
pated in such matter while
cmploycd.

REV. STAT. § 84.12 (Supp.
1975). Prohibits disclosure
for personal gain or hencfit
of others any information
acquired in official duty and
not available to publie.

copE § 18-2704 (1947) as
reenacted (Supp. 1976).
Prohibits executive oflicials
from accepting any gratui-
tics or rewards for doing

STATE BRIBERY

FINANCIAL
DISCLOSURE

CONFLICT OF
INTEREST

OFFICIAL
MISCONDUCT

MISCELLANEOUS

1. ANN, sTAT. Ch, 38, § 33-1
(Supp. 1976). Applies to
public officers, publie em-
ployecs and jurors; covers
giving and receiving bribes.

official acts, except as pro-
vided by law. .

cobE § 59-201, 59-202
(1947). Prohibits Statc of-
ficials from having interest
in contracts made by them-
selves or bodies of which
they arc members; or pur-
chase or sell interests in
anything he dealt with in
Oﬂicigl capacity.

Dep’t of Highways Regs.
§ 18-023.030. Prohibits
soliciting or accepting gra-
tuities, favors, scrviees,”
loans, entertainment which
might reasonably be inter-
preted as tending to in-
fluence performance of
official duties.

Dep’t of Highway Reg.

§ 18-023.040. Prohibits
State employees from ac-
quiring equipment or ma-
terial, or aceepting outside
employment from organiza-
tions likely to have official
dealings with agencey.

ANN. STAT. Ch. 102, § 3
(Supp. 1976). Prohibits
acting'as agent for another
in application or bid on
contract with own agency;
prohibits receiving gratuity
or other valuable benefit

ANN. STAT. Ch. 38, § 33-3.
Prohibits (1) intentionally
or reeklessly failing to per-
form mandatory duty, (2)
knowingly performing acts
forbidden by law, (3) in-
tentionally acting in excess
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Ind.

Towa

STAT. ANN. § 35-1-90-4
(1975) rcpealed effective
7-1-77 and replaced by

§ 35-44-1 (Supp. 1976).
Applics to State oflicers or
other agents, employecs, or
persons holding office of
trust or profit under State
law; covers giving and re-
ceiving bribes.

CODE ANN. §$ 739.1, 739.2

(1950). Applics to any ex- -

ccutive ofticer of State;
covers giving and receiving
bribes.

CODE ANN. § 739.11 (1950).
Prohibits giving, offering,
or promising gratuity or
other consideration for pur-

posc of ‘‘corruptly influcne-

ing’’ ofticial act.

- 42 -

for influencing official ac-
tion ; prohibits clective or
appointive official from hav-
ing interest in any contraet
or work regarding which he
must takc action.

STAT. ANN, § 35-1-101-7
(1975). Prohibits State of-
ficer, agent, appointee, or
person holding appointing
power from being directly
or indireetly interested in
any State contract for
éonstruction of bridges,
public buildings or works.

CODE ANN. § 739.10 (1950). Pro-
hibits any State officer from
accepting gratuity or other
compensation not authorized
hy law for performance of
official actions. § 741.1
(Supp. 1976). Prohibits
accepting gift, bonus, gratu-
ity, or commission in con-
neetion with any business
transaction, or offering or
giving such gifts or
rewards.

CODE ANN. § 741.11 (1950).
Prohibits supervisors and
township trustees from hav-
ing any interest in public
contracts. § 314.2 (Supp.
1976). Prohibits State
officials and employces from
having interest in contracts
for construction, recon-
struction or improvement of
highways, bridges or cul-
verts, or furnishing mater-
ials thercfor.

of authority for personal
gain or advantage of others,
and (4) soliciting or ac-
cepting rewards or fees not
authorized by law for per-
formance of ofticial duties.

copk. ANN. $§ 740.12, 740.19,
740.20 (1950). Prohibits
(1) fraudulently making
false entrics, receipts or
certificates on public ree-
ords, (2) willfully neglect-
ing to perform duty con-
neeted with public office,
and (3) using publicly
owned equipment, materials
or machinery for private
purposes, or permitting such
use.

STATF. DBRIBERY

CONFLICT OF
INTEREST

FINANCIAL
MSCLOSURE

OFFICIATL

MISCONDLCT MISCELLANFEOUS

Kaus,

GEN. §TAT. ANN, § 21-3901

(1974). Applics to any of-
ficer or employee of State;
covers giving and receiving

bribes.

STAT. ANN. §§ 40i-233, 46
235, 46-237, 46-238 (Supp.
1975). Prohibits State of-  quires filing of statement of
ficer or cmployee from (1) substantial interest by cer-
taking part in contracl with  tain State oflicers and

2 business in which he has cployees.

i substantial interest, (2)

taking employment with

business hiaving contracts

with ofticer’s ageney ; (3)

aceepting additional eom-

pensation for performance

of oflicial duties; (4) :te-

cepting gifts, loang, specinl

discounts, economic oppor-

tunitics, or services valued

at over $100 in u year under

circumstanees where it

shoulll be known that donor

secks to influenee perforin-

ance of ofticial nets, or (5)

aceepting sale or lease of

property fromt anyone

known fo lave a speeial in-

terest at a special rate or

price.

STAT. ANN. §§ 46-239, 46—
240, 46-242 (Supp. 1975).
Prohibity State officers or
cmployces from representing
others in clatms against.
State, unless a diselosure
statement is filed.

STAT. ANN, §§ 46-247 to
46-252 (Supp. 1975). Re-

GEN. STAT. ANN. §§ 21-3902,
21-3903, 21-3905, 21-3906,
21-3910 (1970). Prohibits State
officer or employee from (1)
willfully and maliciously
committing acts of oppres-
sion, partinlity, misconduct,
or abuse of authority, (2)
willfully asking or accepting
unautherized fee or reward
for performance of ofticial
duty, (3) giving or offering
additional compensation for
past oflicial aets, (4) per-
mitting false elaims upon
the State to be audited or
paid, (5H) discounting public
elaims, (6) misuse of public
funds.

STAT. ANN. § 21-3907
(1974). Trohibits public
ofticers from having unlaw-
ful interest in insurance cou-
tracts, or cogaging in un-
lawful procurcment of in-
surance contracts.

STAT. ANN, § 46-241 (Supp.
1975). Prohibits disclosure
or use of confidential in-
formation hy State oflicer or
cniployvee.
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Ky. REV. STAT. § 432.350. Ap-
plies to any execcutive or
ministerial officer of State;
covers giving and recciving
hribes.

- 43 -

REV. STAT.'§ 61.190 (1975).
Prohibits public oflicianls
from recciving any inferest,
profit or perquisite arising
from use or loan of public
funds in his hands or
through his agency.

REV. STAT. § 180.050 (1976).
Prohibits highway depart.-
ment officers and employees
from having interests in
companies involved in huilil-
ing bridges for the State.

REV. STAT. § 45.990 (1975).
Prohihits offering, paying,
taking or receiving rehates,
pereentages of contracts, or
other payments as induce-
ment for procurcment of
husiness,

Dep’t of Highways Order
57805. Prohibits profes-
sional or technical cmiploy-
ces from engaging in part.
time work with husinesses
qualified to do work for
State; prohibits giving
gifts, presents or gratuitics
to highway department cm-
rloyees for performing of-
ficial dutics.

Dep’t of Highways Memeo-
randa direet staff and fec
appraisers not to work on
property acquisitions for
State where they or their
familics have interests; and
direct departmental employ-
ees to avoid conflicts of
interest in contracts made
by department.

REV, STAT. § 45.460 (1975). .
Prohibits agreements or col-
lusion among prospective
hidders which restrain or
arc ‘‘reasonably caleulated’’
to restrain competition by
agreeing to bid at fixed
price or refrain from
bidding.

ISAYILNE 40 SIOILINOD

STATE BRIBERY

CONFLICT OF
INTEREST

FINANCIAT,
MSCLOSTRE

OFFICIAL
MISCONDUCT

MISCELLANEOUS

La. REV. STAT. § 14-118 (1976).
Applics to all public officers
and employecs; covers giv-
ing and receiving bribes.

Maine REV. STAT. ANN. tit. 174,
§ 602 (Speeia) Supp. 1976).
Applies to exceutive officers;
covers giving and reeciving
brihes.

REV. STAT. § 14-120 (1974).

Prohibits giving or accept-

ing gratuities or other hene-

fits with intention that the

recipient will corruptly in-

flucnec officinl action by ,
public officinls.

" REV. STAT. § 48-421 (1965).

Prohibits dircetors, oflicers,
and employees of highway
department, and companics
in whiech they are financinlly
interested, from bidding

on, entering into or being
interested in contracts for
building highways or fur-
nishing materials or sup-
plies therefor, ’

Dep’t of Highways Memo-
randa. Prohibits depart-
mental employees from ne-
cepting any gifts, loans,
gratuities or favors from
contractors, vendors or con-
sultanty doing husiness with
the departiment.,

REV. STAT. ANN. tit. §§ 604
to 606 (Speeial Supp. 1976).
Forbids public servant from
aceepling or soliciting
pecuniary benefit for past,
present, or future matters
over which he may exercise
his diseretion,

REV. STAT. ANN, tit. 17A, !
§ 609 (Special Supp. 1976).

Forhids publice servant from

misusing information for

pecuniary gain for himself

or another.
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Md.

ANN. cOPE art. 27, § 23
(1976). Applics to any
executive officer or employee
of Stute; covers giving and
receciving hribes.

ANN. cont art, 8B, § 3
(Supp. 1976). Prohibits
member of State Roads
Commission from having
pecuniary interest in any
contruct for work done or
niaterial provided for Com-
mission.

Governor’s Exce. Order

Art. 41 § 14A (Scpt. 4,
1969, qis amended Oct. 9,
1970). Deelares it un-
cthical to (1) aceept

gift, gratuity, fee, loan, ser-
viee, or other thing of value
from party doing husiness
with State, or who is regu-
lated by State, under cir-
cumstances indicating in-
tent to influence perform-
ance of oflicial dutics: (2)
disclose for personal gain or
advantage of others any
confidentinl information con-
cerning State business; (3)
engage in outside employ-
ment which may result in
conflict of interest; (4) in-
tentionally use prestige of
Statc oftice for personal
gain; (5) assist in repre-
senting another in any
transaction involving State
which results in conflict of

- 44 -

STATE

BRIBERY

CONFLICT OF
INTEREST

FINANCIAL
DISCLOSVRE

OFPFICIAL
MISCONDUCT

MISCELLANEQUS

Mass.

ANN. LAWS ch. 268A, § 2
(1968). Prohibits giving or
reectving corrupt gifts or
offers made to influence of -
ficinl aets of State or loenl
employees to aid in eollu-
sion for frawel, or induce ace-
tion or omission of unlaw-
ful nature.

interest; (6) parlicipate in
transaction involving State
in which officer or ¢m-
loycee has dircet

interest, or where he knows
that other parties to trans-
action include: (a) com-
pany in which he has direet
or indireet interest, or is an
oflicer or direetor; or with
which he is negotiating for
cmployment; (b) com-
pany which is his ereditor;
(¢) company having oflicer

, or employee with whieh he

has conflict of interest.

ANN. LAWS ch. 8G8A, §§ 3,
4, 11, 12 (1968). Prohibits
present or former State cin-
ployee from aceepting any-
thing of sut niial value
for or In of an offteinl
aet, or from giving or ne-
coplin compensation
other t wathorized hy
Liw.

ANN. LawSs ch. 268A, § 5
(1968). Prohibits former
State employee from acting
ax ageitd or attorney for
another than the State in
conjunction with any matter
which State has aosub- -

ANN. Laws ch. 268A, §6 6,
24 (196R). Prohibits State
employee from participating
in any matler in which he
mily has finaneial

i he first dis-
imd obtains
ation that interest
ix not so substantial as to
affcet integrity of his
duties.

S(1968)

ANN. LAWS eh. 2G8A, § 23
nended (Supp.
1975). Establishes stan-
dards of conduet for State
cmployces, Prohibits State
or local officers or cmployees
from: :

. Outside employmnent
which impairs independ-
ence of judgment,
Activity requiring dis-
closure of contidential
information ohtained in
oflicial position.

. Misclosing confidential in-
formation for personal
Euin.
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Mich.  STAT. ANN. §§ 28.312, ~313
(19G2). Applies to any
public officer, agent, seevant
or employee; covers giving
and reeciving bribe.

ial interest and in
whieh employee participated
during his employment.;
prohihits former employce
from acting as agent. or at-
torney in any ease involving
State for ane year following
end of his employment.,

ANN. LAWS ch, 268A, § 7
(1968) as amended (Supp.
19745). Prohibits State em-
ployee from having a tinan-
cial interest in any contract
mide by State ageney. Ch.
268A, § B (1968). Pro-
hibits employee from direct-
ing bidder on State con-
struetion contraet to obtain
insurance or surcty hond
from any particular source.

STAT. ANN. § 5.353 (1973)
as amended (Supp. 1976).
Prohibits members of Board
of County Road Commis-
sioners from having peeuni-
ary interest in the contractor
or employee in any contract
for the board, or property
purchased or sold by the
hoard. §§ 4.1701(123),
4.1701(124) (Supp. 11476).
Prohibity State oflicer or
government employce from
having finaneial or other
interest in contraet with
State, or from incurring
any obligation which is in

- 45 -

4. Using official position to
sccure personal privilege
or gain.

Condduet indicating that
he ean be improperly in-
flueneed in official action
' hy others. -
. Conduet raising suspicion

<

STATE BRIBERY

CONFLICT OF
INTFEREST

6

that he is likely to violate

Taw,
STAT. ANN. §§ 4.1701(131),
4.1701(132) (Supp. 1976).
State officials must file in-
formation of business,
sources of income, real
property, ereditors, and
pifts,
FINANCIAL OFFICIAL
DISCLLOSURE

MISCONDUCT

MISCELLANEOUS

[=2)

substantial conflict with
proper discharge of official
duties.

STAT. ANN. §¢§ 4.1701(121),
4.1701(126) (Supp. 1976).
Establishes standards of
conduct for public employ-
ces. Public officer or em-
ployce shall not:

1. Divulge to unauthorized
partics confidential in-
formation acquired in
course of duties.

. Present his personal opin-
ion as that of his agency.

3. Accept any gift, loan,

goods, scrvices, or other

thing of value which tends
to influence manner in
which official duties arc
perforined.

Engage in business from

which he may profit from

official position or author-
ity, or benefit financially
from confidential informa.
tion obtained by reason of
official position.

. Accept employment or
render services which are
incompatible or in con-
flict with independence of’
judgment or action in
performing official duties.

. Public officer or em-
ployce shall use personnel,
resourccs, property or
funds under his official
care solely in acecordance
with law, and not for
personal gain or henefit.

[

b

@
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Minn.

Miss.

STAT. ANN. § 609.42 (1964).
Applies to all public officers
and employces; covers giv-
ing and receiving bribes.

CODE § 97-15-3 (1972).
Applies to members of high-
way commission and em-
ployees; covers giving and

accepting bribes.

STAT. ANN. § 161.33 (1960).
Prohibits members or cm-
ployees of highway depart-
ment from having intcrest in
any contract for construc-
tion or improvement of
roads or bridges, or pur-
chase or repair of road
machinery, equipment, ma-
terials or supplics.

Rules of Conduct, State
Civil Service Board. Pro-
hibits employee from ac-
cepting gratuities; repre-
senting the State in any
dealings with businesses in
which he has a substantial
pecuniary interest; engag-
ing in outside employment
which may reasonably he
expected to impair inde-
pendence of judgment in
exercise of official duties,
or disclose confidential in-
formation acquired through
official position, or which is
incompatible, inconsistent,
and in conflict with official
duties,

CONST., art 4, § 109. Pro-
hibits public officers or
members of the legislature
from having interests in
any contract with State dur-

- 46 -

STAT. ANN. § 609.43 (1964).
Prohibits public official or
employce from (1) inten-
tionally failing or refusing
to perform known, manda-
tory, nondiscretionary minis.
terial duty; (2) knowingly
performing act in excess of |
authority or forbidden by
law; (3) intentionally injur-
ing another through pre-
tense of ofticial authority;
(4) knowingly making false
returns, certificates, reports
or similar documents.

STAT. ANN. § 609-45 (Supp.
1976). Prohibits public of-
ficials or employees from
asking for or receiving
compensation not authorized
by law for performance of
official duties.

STAT. ANN. § 609.455 (1964).
Prohibits public officials or
employees from auditing,
allowing or paying claim

on Statc known to be false.

STATE .

BRIBERY

CONFLICY OP
INTEREST

FINANCIAL
DISCLOSURE

OFFICIAL
MISCONDUCT

MISCELLANEOUS

Mo.

CODF. § 97-15-5 (1972).

Applics to members of high-
way commission and employ-

ces and covers conspiracy
with others to permit viola-
tion of law or contract with
intent to defraud State,

ANN. STAT. §§ 558.010, 558.-
020, 558.080, 558.090
(1953) as amended (Supp.
1976). Apply to all public
officials; cover giving, re-
ceiving, and solicitation of
bribes, and attempts at
bribery.

ing term of service and one
year after expiration of
term,

CODE §§ 97-15-7, 97-15-9
(1972). Prohibits eandi-
dates for highway commis-
sion from aceepting eam-
paign contributions from
roadbuilders; prohihits con-
tractors and materialmen
from contributing to cam-
paigns of highway commis-
sion members.

CODE § 97-15-11 (1972).
Prohihits collusion among
contractors to raisc prices of
censtruction, work, equip-
ment or supplies. '

ANN. STAT. § 226,180 (Supp.
1976). Prohibits member of
State highway commission
or enginecr, agent, or other

employce from soliciting, re-

ceiving or aceepting bribe,
gratuity, gift or reward
from eompany furnishing
materials for rondbutlding,
or honding ecompany ; or
from soliciting employment
from any business furnish-
ing materials on State road-
building or performing
construetion work.
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Mont.

Ncbr.

consr. art. XIII, § 4. Di-
rcets that legislaturc shall
provide code of cthics pro-
hibiting conflicts of public
duty and private interest
for members of legislature
and all State and local of-
ficers and employeces.

REV. CODE § 94-7-102

(Criminal Code Supp. 1976).

Applies to all State officers
and employees and covers
offering and aceepting
bribes.

REV. STAT. §¢§ 28-706, 28—
708 (1975). Applics to
State officers; covers giving
and accepting bribes, at-
tempted bribery, and solici-
tation of Lribe by public
officer.

REV. STAT. §§ 197.010, 197.-
020, 197.030, 197.040
(1973). Applics to exccu-
tive and administrative
officers and others; covers
giving and receiving bribes,

REV. CODE § 94-7-104
(Criminal Code Supp. 1976).
Prohibits accepting com-
pensation for past perform-
ance of ofticial duty. ¢ 94-7-
105. Prohibits accepting
gifts, gratuitics or other re-
wards from partics regu-
lated by ageney, or known
to have or he sceking con-
traets or claims on State.
Exception: ‘‘trivial bene-
fits’? incidental to personal,
profcssional or business
contacts involving no sub-
stantial risk of undermining
official impartiality.

CONST. art. ITI, § 16. Pro-
hibits Statc officer from
having interest in any con-
tract with State during term
of pubhlic service and for
one year after end of term.

Dep’t of Roads Admin,
Order. Prohibits department

. employees from engaging in

part-time employment with
contractor doing business
with the State, without ob-
taining written authority
from department.

REV. STAT. § 408.890 (1975).
Prohibits enmiployees of de-
partinent of highways fromn

having interests in contracts

for construction, reconstruce-
tion, improvement or main.
tenance of highways.

- 47 -

REV. CODE 94-7-208, 94-7—
209 (Criminal Codc Supp.
1976). Prohibits tampering
with physical evidence in-
volved in official business or
tampering with official
records.

REV. CODE § 94-7-401
(Criminal Code Supp. 1976).
Prohibits purposely or negli-
gently failing to perform
duty, or performing acts for-
bidden by law, or accepting
rewards or compensation not
authorized by law.

REV. STAT. § 28-724 (1975).
Declares misdemeanor for
any ministerial official to
make any *‘ palpable oimis-
sion’’ of duty, willfully and
corruptly cngage in mal-
feasance or partiality in
discharge of duties.

REV. STAT. § 197.110 (1973).
Prohibits public officer from
asking for or receiving gra-
tuity or compensation for

omitting or deferring per-

formanee of an official duty
or serviee, cxeept as allowed

STATE

BRIBERY

CONFLICT OF
INTEREST

FINANCIAL
DISCLOSURE
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N.H.

REV. STAT. ANN. § 640.2
(Supp. 1973). Applies to
any officer or employee of
State; covers giving and
accepting bribes, requires
publie officials to report
offers of bribes.

REV. STAT. ANN. § 640.3 N
(Supp. 1973). Prohibits
acts for purpose of influenc-
ing diserction of public ofli-
cial on ‘ “basiy of considcra-
tions other than thosc
authorized hy law.’’ Re-
quires public servants to
report attempts at improper
influence. i

REV. STAT. ANN. §§ 640.4,
640.5, 640.6 (Supp. 1976).
Prohibits accepting addi-
tional outsidc compensation
for performing official duty
or past acts, gifts from
donors interested in State
business, or compensation
for assisting others in pre-
paring contracts, claims,
and other transactions with
State. § 95.1 (Supp. 1973).
Prohibits State officers from
having interests in contracts
with State agencies.

by law; prohibits public
officer from using personnel,
money or property under his
official control for his pri-
vate gain or henefit of
another; prohibits publie of-
ficial from being interested
in any contract, sale or
lease made through or
supervised by him,

REV. STAT. ANN. § 643.2
(Supp. 1973). Prohibits use
of information acquired by
virtuc of public office for
(1) aequiring interest in
property, buginess or trans-
action which may be affected
by Statc action; (2) specu-
lating or wagering; (3)
knowingly aiding another
to do such things.

REV. STAT. ANN. §§ 641.3,
641.6, 641.7 (Supp. 1973).
Prohibits tampering with
public records or informa-
tion, falsifying physicil cvi-
dence, making false or mis-
leading statements (includ-
ing samples, maps, speci-
mens).
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NJ.

STAT. ANN. § 2A:93-6
(1969). Applies to bribes
to secure work, service, li-
cense, permission, approval,
‘‘or other act or thing con-
nected with . . . any office

. . . of the government’’;
covers giving and receiving
bribes.

STAT. ANN. §§ 52:13D-12

{0 52:13D-20 (Supp. 1976).
Prohibits State officers or
employees from: (1) repre-
genting any business in
which he has an interest in
negotiations for acquisition
of land for State, any pro-
ceeding before State agency
in which he has served; (2)
after terminating State ser-
vice, representing in a pro-
ceeding on which he previ-
ously had been involved ;
(3) acting on a State con-
tract awarded to a party in
which he has a substantial
interest.

STAT. ANN. § 52:13D-24
(Supp.'1976). Prohibits
soliciting or accepting gra-
tuity, gift, employment, or
reward for scrvices related
to official dutics.

- 48 »

STAT. ANN. § 52:13D-23
(Supp. 1976). Establishes
code of ethics for State of-
ficers and employces. Pro-
hibits officers or employces
from:

—

.Having interests or cn-
gaging in business trans-
actions which are in sub-
stantial conflict with
proper discharge of
duties.

. Engaging in any business
which is subject to State
licensing or regulation
unless notice given to
State.

. Using official position to
secure unwarranted privi-
lege or advantage.

. Acting in any matter in
which he has personal
financial interest which
might impair his inde-
pendenee of judgment.

. Engaging in outside em-
ployment which might im-
pair independence in
judgment.

. Accepting gift, favor or
service under circum-
stances which might indi-
cate it was intended to
influence official action; or

. Knowingly acting in any
way giving the impression
to the public that he may
he engaged in unethical
conduct.

[~

«

'S

bl

(=2

-

STATE BRIBERY

CONFLICT OF
INTEREST

FINANCIAL
DISCLOSURE

OFFICIAL
MISCONDUCT

MISCELLANEOUS

Mex.

N.Y.

- sTAT. §§ 40A-24-1, 40A-

24-2 (1972). Applics to
public officers or employecs;
covers giving and accepting
bribes.

PENAL LAW §§ 200.00, 200.10
(McKinney 1975). Applics
to all public servants; cov-
crs giving and aceepting
bribes.

STAT. §§ 5-12-1 to 5-12-15
(1974). Prohibits State
cmployces from (1) receiv-
ing any fec or reward, other
than authorized by law; (2)
acquiring or holding con-
flicting financial interest;
(3) using confidential in-
formation for his or an-
other ’s private gain; or (4)
contracting with ageney
employing him. Also re-
quires financial disclosure.

State Highway Dep’t
Admin. Order. Prohibits
departmental cmployecs
from accepting gratuities of
any kind from persons do-
ing husiness with State.
Prohibits enginccring and
surveying staff from cn-
gaging in outside employ-
ment with companics doing
business with Statc.

Puhlic Officers Law § 73
{(McKinney Supp. 1975).
Prohihits State officers and
employecs from:

1. Agreeing to contingent
fees for services conneeted
with matters before State
agencics.

STAT. ANN. § 52:13D-25
(Supp. 1976). Prohibits
disclosure of information
obtained through official
position and not generally
available to the public.

Public Officers Law § 74
(McKinney Supp. 1975).
Establishes Code of Ethics
for State officers and em-
ployces. Prohibits:

1. Accepting other employ-
ment which will impair
independence of judg-
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N.C.

GEN. STAT. §§ 14-217, 14~
218 (1969). Applies to any
person holding office under
State law; covers giving
and accepting bribes.

&

2. Bringing claim or .
representing another in a
elaim against State.

. Having financial intercst

«

in contract with the State.

-

. Acecpting favors, gifts,
serviees, loans, travel, en-
tertainment, hospitality
or other henefits under
eircumstances suggesting
that they might influence
him in official actions.

. For 2 years following
termination of employ-
ment, representing an-
other in a proceeding be-
forc the State regarding
which he was involved
during his employment.

©

PENAL LaW, §§ 200.25, 200.35

(McKinney 1975). Prohi-
bits public servants from
accepting any gratuity or
reward not authorized by
law for performance of
official duties.

GEN. STAT. § 14-353 (1969).
Prohibits giving or aceept-
ing gratuities or gifts with
intent of influencing State
agents or employees in

their official actions.

State Highway Comm’n
Admin. Order. Prohibits
cimployees of departinent,

- 49 -

ment, or compel disclosure
of confidential informa-
tion obtained by reason of
official position, or use of
confidential information
for personal gain.

. Using official position to

securc unwarranted privi-

leges or benefits.

Conducting himself so as

to give impression that

his official actions are af-
feeted by favors or other
personal considerations,
or engaging in acts which
violate the law.

. Acquiring personal in-
vestments in businesses
which may be expected
to be involved with State
agencics.

pd

had

-

STATE BRIBERY

CONFLICT OF
INTEREST

FINANCIAL
DISCLOSURE

OFFICIAL
MISCONDUCT

MISCELLANEOUS

N.
Dak.

CENT. CODE § 12.1-12-01
(1976). Applies to all
public servants; covers giv-
ing and receiving bribes.

and contractors and sup-
pliers dealing with depart-
ment, from giving or receiv-
ing gifts or loans to State
employees. Prohibits de-
partmental employees from
accepting outside employ-
ment which would result in
conflict of interest, or com-
promise position of em-
ployee or commission with
companies doing business
with them.

GEN. STAT. § 136-13 (Supp.
1975). Prohibits gifts or
favors intended to influence
official action, or engage in
fraud upon State, or viola-
tion of law. Applies to of-
ficers and employees of

State highway commission, -

members of Becondary
Roads Council and Board of
Transportation.

GEN. STAT. § 136-14 (Supp.
1975). Prohibits member of
highway commission from
being employed by a busi-
ness furnishing supplies,
materials or work to State.

CENT. CODE § 12.1-12-03
(1976). Prohibits public
servants from asking for

.or receiving gratuities or
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rewards for doing official
acts, or compensation for
any oflicial service.

CENT. CODE § 48-02-12
(1960). Prohibits mem-
bers of special boards from
beecoming financially con-
cerned with contracts made
by their agencey.

State Highway Dep 't Por-
sonncl Policy, 1974, Istab-
lishes standards to avoid
conflicts of intcrest. Pro-
vides:

1. No department personncel
may take part in award
of contract in which he
has financial or personal
intcrest.

. Any direct or indircet
interest in real property
acquired for highway
projeets must be diselosed,
and interested employee
may not participate as
agent of State in negotia-
tions.

. Department personnet
may not acecpt any gifts
valued over $25 from
anyone having dealings
with department.

. Department personnel
and familics may bid on
cquipment purchases or
land only where competi-
tive hidding is used.

n

W

-

STATE BRIBERY

OFFICIAL
MISCONDUCT

FINANCIAL
DISCLOSURE

CONFLICT OF
INTFREST

MISCELLANFOUS

Ohio

Okla.

REV. CODE § 2921.02 (1975).
Applies to public servants;
covers giving and recciving
hribes.

STAT. ANN. §§ 21-381, 21-
382 (Supp. 1975). Applies
to executive and other publie
officers; covers giving and
receiving bribes.

REV. CODE §§ 2921.42, 2921.-
43 (1975). Prohibits being
interested in contract for
purchasc of supplies, prop-
erty, or insurance for use
of governmental agency,
State or local. Prohibits
acceptance of gratuities or
speeial rewards for per-
forming official duties, or
outside employment or husi-
ness which isginconsistent
with officer ’s public office.

STAT. ANN. § 74-1404
(1976). Prohibits State em-
ployee from accepting gra-
tuities, loans, gifts, enter-
tainment, favors or services - . self.
intended to influence per- :

formance of official duties,

or of having substantial

financial interest in any sale

to a State agency, or ac-

cepting outside employment

which would impair his effi-

ciency or independence of

judgment or using confiden-

tial information for own

benefit.

Statc Personnel Board Reg.,
¢‘Conduct of Classified
Employees’’: Prohibits en-
gaging in employment or
activity which is inconsist-
cnt, incompatible, or in
conflict with duties, or
involves use of State facili-
tics, equipment, supplics or
time. :

STAT. ANN. § 74-1404
(1976). Prohibits use of
official position to secure

special privileges for him-
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Oreg.

REV. STAT. §§ 162.015, 162.-
025 (1975). Applics to any
public servant of Statc;
covers giving and recciving
bribes.

CONSOL. STAT. ANN. § 18-
4701 (1973). Applies to
any officer; covers giving
and receiving bribe.

REV. STAT. § 244.040 (1975).
Public official prohibited
from receiving gifts or other
rewards; secking or receiv-
ing promise of futurc cm-
ployment; or using confi-
dential information for per-
sonal gain.

State Highway Dep’t
Admin, Order. Prohibits
outside engineering employ-
ment for engineering per-
sonnel and outside appraisal
employment for right-of-way
personnel.

CONSOL. STAT. ANN. § 18~
4108 (1973). Prohibits giv-
ing or recciving additional
rewards or compensation for
performance of official duty.

CONSOL. STAT. ANN. § 18-
7503 (1973). Prohibits
State engineers and archi-
tects from having interests
in contracts they award.

CONSOL. STAT. ANN, §¢ 71—
776 to 71-776.8 (1962).
Prohibits State employee
from attempting to influcnce
the making or performance

" of a public contract in which

-5 -

REV. 8TAT. §$ 244.050 to
244.110 (1975). Exceutive
oflicers required to file
statements of financial in-
terests. § £44.120 (1975).
Public officinis required to
disclosc conflicts arising in
coursc of duties.

REV, STAT. § 162.405 (1975).

Declares misdemeanor for
violating any statute relat-
ing to employee’s oftice or
dutics; § 162.415 (1975).
Prohibits failure to per-
form ofticial duty with in- .
tent to-gain personal hene-
fit or harm another person
therchy. ¢ 162.425 (1975).
Prohibits using confidential

‘information gained through

official duties to obtain per-
sonal gain for himself or
others.

CONSOL. STAT. ANN, § 18-
5302 (1973). Prohibits
abuse of official position by
using confidential informa-
tion acquired officially to
obtain personal pecuniary
interest in property being
acquired by State, or to
wager on basis of such
information.

STATE BRIBERY

CONFLICT OF
INTFREST

FINANCIAL
DISCLOSURE

OFFICIAL
MISCONDUCT

MISCELLANEOUS

R.L

GEN. LAWS §§ 11-7-3 to
11-7-6 (1969). Applies to
public agents, employees and
servants; covers giving and
receiving bribes.

he has an adverse interest ;

. prohibits representing an-

other in any claim or pro-
ceeding against the State,

Governor’s Exceutive Order
No. 1974-6. Establishes
Codc of Ethics for State
cmployees, and prohibits:

—

. Acceptancc of loans, gifts
or services for personal
benefit intended to in-
flucnce perforimance of
oflicial duties.

. Unauthorized disclosure
of confidential informa-
tion, or advance releasc
of oflicial information for
personal gain.

. Part-time outside employ-
ment resulting in eonflict
of interest.

. Activity which violates
law or reflcets unfavor-
ably on department or
State.

oo

w

'S

State Bureau of Public
Works. Standard contract
form for employing highway
engineers and architects
prohibits cmployce from
having outsidc cmployment
while working for depart-
ment.
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8.C.

8. Dak.

Tenn.

copE §¢§ 16-211, 16-212
(1962). Applies to State
executive officers; covers
giving and receiving bribes.
6 33-6 (1962). Applics to
members of State Highway
Commission or engincers,
agents, or other employces.

CONST. art. III, § 28;

COMP. LAWS §¢§ 3-15-4, 3-
15-5, 3-15-10 (1974). Ap-
plies to all public officers
and public employees; covers
giving, receiving, and
soliciting bribes.

cODE $¢ 39-801, 39-802
(1956). Applies to exccutive
officers of the State; covers
giving and accepting bribes.

- 52 -

CODF. § 16-213 (1962). Pro-
hibits acceptance of gratui-
tics, rchates or extra com-
pensation for performance
of official dutics.

State Highway Dep’t
Admin. Reg., § 14.4(Db).
Prohibits outside cmploy-
ment that is in any way in-
consistent with duty to high-
way department; and re-
quires all outside ecmploy-
ment to have written ap-
proval.

COMP. LAWS § 31-2-26
(1976). Prohibits State
Highway Commission mem-
bers or employees from ac-
cepting gratuities or any-
thing of value on account of
any contract or procceding
related to construction, im-
provement, repair or
maintenance of roads or
bridges; also prohibits mem-
ber or employee from hav-
ing financial interest in a
Commission contract for
purchase of right-of-way,
equipment, material, sup-
plics for construction, ctc.,
of roads or bridges.

CODE §§ 54-117, 54-118
(1968). Prohibits public
oflicer from making any
contract for a governmental
agency with anyone who is
(1) a relative by blood or

CODE § 54-119 (1968). Pro-
hibits ‘‘any fraudulent act
whatever in respect to the
expenditure of >’ State
funds connccted with roads
or bridges.

STATE

BRIBERY

OFFICIAL
MISCONDUCT

FINANCIAL
DISCLOSURE

CONFLICT OF
INTFREST

MISCELLANEOUS

PENAL CODE § 36.02 (Supp.
1976). Applics to executive
officers and Statc employees;
covers giving and accepting
bribes. § 36.04 (1974).
Prohibits privately ad-
dressed representations, en-
treaties, arguments, or other
communications to any
public servant who excreises
official discretion in adju-
dicatory procccdings intend-
ing to influence the outeome
on account of those con-
siderations.

marriage within the fourth
degree, (2) a stockholder in
the contractor company, (3)
one¢ who, as an engineer in
a public agencey, has an
interest in the contract.

CODE § 54-121 (1968). Pro-
hibits highway department
employees from encouraging
purchase of particular ma-
terials or products, or assists
in initiation of requisition
of inaterials or supplies.

PENAL CODE §§ 36.07, 36.08, ~CIV. CODE art. 6252.9.

36.09, 36.10 (1974) as Requires disclosure to Sce-
amended (Supp. 1976). Pro- retary of State by State of-
hibits giving or accepting  ficers of his financial
additional compensation for activity.

past ofticial acts, or gifts

from anyone subject to

public officer or his agency.

CIV. CODE art. 6252-9b. Pro-
hibits (1) acecepting gifts or
services which might influ-
ence discharge of official
duty, (2) engaging in em-
ployment or business which
might cause diselosure of
confidential information
acquired officially, (3) mak-
ing personal investments
which would create a sub-
stantial conflict of intcrest
(4) accepting outside em-
ployment which would im-
pair independence of judg-
ment, or lead to disclosure
of confidential informmation
guined officially, and (5)

»
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Utah

Vt.

CODE ANN. Applies to public
servants; covers giving and
accepting bribes.

STAT. ANN. tit. 13, §§ 1101,

- 1102 (1974). Applics to
cxecutive officers of State;
covers giving and aceepting
bribes.

accepting compensation
from outsidc source for
duties performed for a
Statc agency.

CODE ANN. §§ 76-8-103
(Supp. 1975) (Public
Officers and Employces
Ethies Act). Prohibits en-
gaging in business or cm-
ployment which might in-
duce disclosure of confiden-
tial information gained
through official position, or
might impair independence
of judgment in perform-
ance of official duties; ac-
cepting gifts or loans
which might influence dis-
charge of official dutics, or
which involve parties do-
ing business with the cmn-
ployee’s agency ; accepting
outside compensation for
assisting in transactions
involving State or Jocal
government ; having sub-
stantial interest in a trans-
action invelving n State
agency, or a business regu-
lated by a Statc or local
agency ; having personal
investments in a business
which ereates a substantial
conflict hetween private in-
terest. and public duty.

STAT. ANN. tit. 13, § 1106
(1974). Prohibits public
officer or employce author-
ized to purchasc supplics or
materials or employ lahor
from recciving any com-
mission, bonus, discount,
present, or reward from a

- 53 -

CODE ANN. § 67-16-10
(Supp. 1975). Prohibits
inducing any publie officer
or employee to violate the
cthies act.

STATE

BRIBERY

CONFLICT OF
INTEREST

FINANCIAL
DISCLOSURE

OFFICIAL
MISCONDUCT

MISCELLANFOUS

CODE § 18.2-447 (1975).
Applics to public servants
of the State; covers giving,
aceepting, and soliciting
bribes.

contractor dealing with
State. Tit. 13, § 1105
(1974). Prohibits members
and elerks of State Highway
Board from reeciving any
compensation exeept from
the State.

State Highway Dep’t
Admin. Order. Prohibits em-
ployces from engaging in
conflicting outside employ-
ment, or aceepting gratui-
ties.

CODE § 18.2-444 (1975).
Prohibits accepting gift or
gratuity intended to influ-
ence official action regarding
giver’s business; - prohibits
accepting commission, dis-
count or bonus from one
who furnishes materials,
supplies or labor to a State
agencey.

State Highway Dep't
Admin. Order prohibits em-
ployee placing himsclf under

. abligation to a eontractor in

any manner, or borrowing
or obtaining gasolinec or
supplics from a contractor.
Pcrsonnel regulations pro-
hibit engaging in outside
employment or private busi-
ness during working hours,
or at any time if it affeets
uscfulness of cmployee. All
outside employment must be
reported to employco’s
agency.

copk. §$ 33.1-336 to 33.1-

343 (1976). Establishes re-

porting requirements for
“¢ Highway Contractors’
Associations.”’
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Wash.

W. Va.

REV. CODE § 9A.68.010 (Spe-
cial Supp. 1976). Applies
to public servants; covers
giving and receivin_ bribes.

CODE § 61-5A-3 (Supp.
1976). Applics to public
servants or public officials;
covers giving and accepting
or soliciting hribes.

REV. CODE § 42.20.010
(1972). Prohibits accept-
ance of gratuities, commis-
sions, discounts, honuscs, or
services for failing or omit-
ting to perform an official
duty. Prohibits employce
from representing State or
local agencies in transac-
tions with busincsses in -
which he has an interest ; or
being personally intercsted
in any transaction carried
on under his supervision.

REV. CODE § 49.44.070
(1962). Prohibits employce
from secking additional out-
side compensation for per-
formance of his official
duties.

CoDE § 61-5A-4 (Supp.
1976). Prohibits acceptance

. of pecuniary hencfit for per-

formance of official dutics,
violation of a legal duty,
or conferral of unlawful
peceuniary henefit on an-
other person.

CODE § 61-5A-6 (Supp.
1976). Prohibits giving or

- 54 -

REV. CODE § 42.20.020
(1972). Prohibits delega-
tion of authority to another
for personal profit. §¢
42.20.040 to 42.20.070
(1972). Prohibits inten-
tional filing of false or
misleading rcports or certifi-
cates, or paying false
claims, or falsification of
accounts. § 42.20.100
(1972). Prohibits wilfull
ncgleet of duties imposed
by law.

REV. CODE §§ 9.18.120, 9.18.-
130 (1961). Prohibits sup-
pression of competitive hid-
ding, or collusion to pre-
vent competitive bidding

on State contracts.

REV. CODE § 9A.68.50 (Spe-
cial Supp. 1976). Prohibits
engaging in graft to in-

fluence a public officer’s per- .

formance of his official
dutics.

STATE BRIBERY

CONFLICT OF
INTEREST

FINANCIAL
DISCLOSURFE

OFFICIAL
MISCONDUCT

MISCELLANEOUS

STAT. § 946.10 (1973). Ap-
plics to public officers and
public employees; covers
giving, offcring, accepting,
and soliciting bribes,

aceepting gifts or gratui-
tics relating to (1) exereise
of regulatory or investign-
tive functions, (2) hids,
elaims, contracts or trans-
actions involving the State,
or (3) enforcement of ad-
ministrative or judicial
decisions.

CODE § 17-2-6 (1974). Pro-.
hibits members of Stute
Road Commission from
having ‘‘any official rela-
tion’’ to any business sell-
ing materials to State, or |
having any pecuniary inter-
est in such bhusinesses,

STAT. § 946.13 (1973).
Lists types of situations in
which private interest. in
State contracts is pro-
hibited.

State Constr. and Materinls
Manual, § 106, Lists stan-
dards of econduct for cm-
ployees of Division of High-
ways. Prohibits (1) using
official position to sccurc
special privileges; (2) act-
ing as agent for outsider

* in claim against the Statc,

or reeeiving gratuities or
shares of such elaims; (3)
disclosing confidential in-
formation gained through

STAT. § 946.12 (1973). Pro-
hibits (1) intentional re-
fusal or failure to perform
mandatory official duty; (2)
intentional action which cx-
ceeds legal authority; (3)
excreising discrctionary
powers 50 as to sccure dis-
honest personal advantage;
(4) making false reports or
statements; and (5) solicit-
ing or aceepting greater
compensation than allowed
by law.

STAT. §133.01 (1973). Pro-
hibits contracts in the na-
ture of conspiracies in re-
straint of trade or in the
naturc of a trust to control
prices or production or pre-
vent competition.
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official position, or accept-
ing employment requiring
disclosure of such informa-
tion; (4) cngaging in out-
side employment or activitics
which impair independence
of judgment; (5) receiving
gifts or gratuities from out.
side sources; (6) using
State property for securing
private or personal henefit;
and (7) cngaging in activi-
ties that crcate conflicts of
interest.

Wyo. STAT. § 6-156 (1957). Ap-  BTAT. § 6-178 (Supp. 1975).
plies to officers, agents or Prohibits State oﬁ‘in(.'.r from
cmployees of State; covers  having any interest in con-
giving, accepting or solicit-  tracts for construction of
ing bribes. State public works, or re-

ceiving a percentage, draw-
haek, premium, or profit.
from the letting of such
contracts. (However, con-
tract is not unlawful if
officer discloses his intent,
and does not participate in

v negotintions for award or
administration of such con-
traect.)
STAT. § 9-680 (Supp. 1975).
Prohibits State officers from
having interests in any con-

ISIYIINT J0 -SLOITANOD

tract or work regarding
which they have official
responsibility. Prohibits
State officer from repre-
senting any outsider in any
application or bid for con-
tract or work regarding

STATE BRIBERY

CONFLICT OF
INTEREST

FINANCIAL
DISCLOSURF

OFFICIAL

MISCONDUCT MISCELLANEQUS

D.C.

CODE § 22-701, 22-702. Ap-
plies to all cxecutive or
other officer or employee;
covers giving and accepting
bribes.

which he has a right to
vote. Also prohibits accept-
ing gratuitics or gifts in-
tended to influence his

vote in his official capacity.

STAT. 15.1-176, 15.1-210
(Supp. 1975). Prohibits
municipal officers from hav-
ing any personal interest in
any publie works contract,
or receiving any pay or
privilege other than regu-
larly provided by the public
agency. § 15.1-234 (Supp.
1975). Declares a person
having a personal interest
in a public works contract
ineligible for holding city
office or employment.

CODE, §§ 1-245, 1-802. De-
clares void any public con-
tract by the District in
which any member of the
government or the contract-
ing officer has a personal
interést.

Dep’t of Highways and
Traffic Admin. Order. Pro-

- hibits acceptance of (1)

gifta, gratuitics, social
courtesies or discounts from
contractors, suppliers, or

District Personnel Manual
(1960 ed.). Prohibits Dis-
trict government employce
from cngaging in any out-
side employment or private
business transaction which
(1) tends to interfere with
performance of govern.
mental duty, (2) may re-
flect discredit on the District
government or become a
source of criticism or
embarrassment to it, or
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STATE BRIBERY

CONFLICT OF FINANCIAL
INTEREST DISCLOSURFE.

OFFICIAL

MISCONDUCT MISCELLANEOUS

P.R. LAwS tit. 33 §§ 4360, 4361,
4363 (Supp. 1975). Applics
to public officers and em-
ployces; covers giving and
rceciving bribes.

husiness organizations with
whom recipient has dealings
on behalf of the District;
(2) loans from business
with whom recipient has
dealings on behalf of the
District; (3) outside em-
ployment which adversely
affects impartial and proper
discharge of dutics, or gives
him an unfair advantage
over competitors hecause’
of information availahle
beeause of official position,
or has direct or indirect
connection with work re-
lated to his duties or gov-
ernment position; (4) salary
from outside source for
performance of official
dutics.

LAwS tit. 33 §§ 4351, 4353
(Supp. 1975). Prohibits
profiting from confidential
information ; exccuting a
contract in which officer ar
employec hay patrimonial
interest. LAwS tit. 3 § 570
(1965). Prohihits officer or
cmployce from engaging in
negotiations in which he has
a financial interest.

(3) involves using title or
position or information of
official naturc to secure
personal advantages.

APPLICAT IONS

The foregoing research should prove helpful to highway and transportation administrators,
their legal counsel, and engineers responsible for the administration of highway construction
contracts. Officials are urged to review their practices and procedures to determine how this
research can effectively be incorporated in a meaningful way.

pap_'ér especially useful as an easy and concise reference document.

Attorneys should find this
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