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lications of Highway Department’s
Failure to Comply with

Design, Safety, or Maintenance Guidelines

A report prepared under ongoing NCHRP Project 20-6, "Right-of-Way
and Legal Problems Arising Out of Highway Programs," for which the
Transportation Research Board is the Agency conducting the Research.
The report was prepared by Larry W. Thomas, TRB Counsel for Legal

Research, principal investigator, serving under the Special Technical
Activities Division of the Board.

areas of interest: 11 administration, 21 facilities design,

24 pavement design and performance, 40 maintenance, 51 transporta-
tion safety, 54 operations and traffic control, 70 transportation
law (1 highway transportation, 2 public transit, 3 rail trans-
portation)

THE PROBLEM AND ITS SOLUTION

State highway departments and transportation agencies have a continuing
need to keep abreast of operating practices and legal elements of special problems
“involving tort liability, as well as highway law in general. This report and
five others published as Research Results Digest 79, "Personal Liability of
State Highway Department Officers and Employees," Research Results Digest 80,
"Liability of State Highway Departments for Design, Construction, and Maintenance
Defects," Research Results Digest 83, "Liability of State and Local Governments
for Snow and Ice Control," Research Results Digest 95, "Legal Implications of ;
Regulations Aimed at Reducing Wet-Weather Skidding Accidents on Highways," and
Research Results Digest 110, "Liability of State and Local Governments for :
Negligence Arising Out of the Installation and Maintenance of Warning Signs,
Traffic Lights, and Pavement Markings,'" deal with legal questions surrounding
liability for negligent design, construction, or maintenance of highways. |
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These papers are included in a three-volume text entitled, '"Selected Studies
in Highway Law.'" Volumes 1 and 2, dealing primarily with the law of eminent
domain, were published by the Transportation Research Board in 1976; and Volume
3, dealing with contracts, torts, environmental and other areas of highway law,
was published in 1978. An addendum to "Selected Studies in Highway Law,' consisting
of five new papers and updates of eight existing papers, was issued during 1979,
and a second addendum, consisting of two new papers and 15 supplements, was
distributed early in 1981. The three volumes now total more than 2,000 pages
comprising 48 papers, some 23 of which have been supplemented during the past
2 years. Copies have been distributed to NCHRP sponsors, other offices of state
and federal governments, and selected university and state law libraries. The
officials receiving copies in each state are: the Attorney General, the Highway
Department Chief Counsel, and the Right-of-Way Director. Beyond this initial
distribution, the text is available through the TRB publications office at
a cost of $90.00 per set.
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RESEARCH FINDINGS

Legal Implications of Highway Department’s
Failure to Comply with Design, Safety, or
Maintenance Guidelines

By Larry W. Thomas

Counsel for Legal Research
Transportation Research Board
‘Washington, D.C.

INTRODUCTION

This paper discusses the legal effect of various highway standards,
guidelines, and policies (all of which are hereinafter referred to as
“guidelines”) that have been issued for the purpose of improving high-
way safety. (In some contexts the term “standards,” or some other term,
will be more appropriate than “guidelines.”) The fact that there are
numerous guidelines, any one or more of which may be relevant in an
action against the department for a highway defect, is one reason to
discuss their legal implications.

However, another reason is that the changing characteristies of pas-
senger vehicles may result in some modification of existing guidelines.
It is apparent that there is a trend towards smaller and lighter pas-
senger automobiles, so-called “down-sizing.” Reecent studies * have dem-
onstrated that some design changes may oceur because of this develop-
ment; for example, increased distances required for passing; reduetion
of visibility of vehicles ; modification of the safety performance of break-
away signs, poles, or supports; and redesign or modification of guard-
rails. With respeet to the latter, one article has noted that early research
and testing of breakaway signs and of guardrail and median barriers
generally were conducted with vehicles weighing 3,500 to 4,000 pounds
rather than with today’s lighter vehicles which may weigh as little as
1,700 to 1,800 pounds.? Some research has already begun “to examine
highway safety hardware development and acceptance criteria.”?

Although no cases were found that consider specifically the problem
of existing standards and newer, smaller vehicles, there are cases in
which the existence of guidelines has been significant. Among some of
the interesting issues are: whether existing highways must be upgraded
when new guidelines are promulgated ; whether barriers or other safety
features—not included when a highway was constructed—must be in-
stalled when it appears that a location has become dangerous; and
whether compliance with applicable guidelines will absolve the depart-
ment of alleged negligence.

The first major section of this paper is concerned with an overview of
tort claims against highway agencies; the department’s duties with re-

speet to the design and maintenance of highways; the rule that the de-
partment, subject to important exceptions, may be immune from liability
for design defects; and the liability of the department for maintenance
operations.

The second section deals briefly with some of the laws and regulations,
particularly at the federal level, that pertain to guidelines applicable to
highways.

Considered next is the general question of admissibility of guidelines,
whether issued as statutes or regulations or sponsored by governmental
or nongovernmental associations. Such guidelines appear to be admissi-
ble in Federal and numerous, although not all, State courts at this time.
In addition to the methods by which guidelines are admitted at trial, the
paper discusses the role guidelines have on the department’s standard of
of care. Also discussed is the question of when a violation of a guideline
may constitute negligence per se.

The fourth section discusses some of the issues arising out of guide-
lines applicable to highway design and safety. Immunity for highway
design functions is treated, as well as some statutory authority for
immunity for design based on prior approval of guidelines shown to
have a reasonable basis when approved. The possible use of guidelines
in cases involving dangerous conditions and “changed conditions” after
highway construction is discussed. Other pertinent issues are consid-
ered; for example, whether compliance with approved or generally ac-
cepted standards will exculpate the department of liability, or whether
existing highways must be upgraded to meet contemporary standards.

Guidelines applicable to maintenance and maintenance procedures
also have legal implications. Cases are discussed that hold that a speci-
fied procedure may be used to establish that the department should have
had notice of an unsafe condition and that the department failed to meet
its own standard of care.

TORT CLAIMS AGAINST HIGHWAY DEPARTMENT

Other articles have discussed in greater detail the liability of highway
departments arising out of the design, construction, and maintenance of
highways.*

In many states claims may be brought against the highway ageney for
negligence in the performance of its duties. The reason is that the doc-
trine of sovereign immunity has been greatly eroded, if not eliminated,
because of legislation or judicial decisions. For the purposes of this
paper, it 1s assumed that the highway department may be sued for
negligence to the extent permitted by statute or judicial decision.

Although the legislation varies from state to state, many states have
enacted some form of tort claims act that allows injured persons to bring
an action for injuries arising out of highway defects; for example:
Alaska, California, Colorado, Connecticut, Florida, Hawaii, Idaho, Illi-
nois, Indiana, fowa, Kansas, Maine, Massachusetts, Michigan, Minne-
sota, Montana, Nebraska, Nevada, New Jersey, New Mexico, New York,
Ohio, Oregon, Pennsylvania, Rhode Island, South Carolina, Texas, Utah,
Vermont, and Washington.?



In addition, negligence suits may be maintained in the States of Ari-
zona, Louisiana, and Missouri because of judicial decisions.® In other
states, such as Arkansas, Georgia, North Carolina, Kentucky, Tennes-
see, and West Virginia, a special body has been created to hear such
claims; again, the statutes vary from state to state.”

Highway departments have a duty to design, construct, and maintain
highways properly and to give adequate warning of hazardous or dan-
gerous conditions to the reasonably prudent driver.® Although highway
agencies must exercise reasonable care, they are not required to guaran-
tee that the highways are absolutely safe.”

The possibility of accidents must be considered by public agencies
responsible for designing and planning highways. Where safety fea-
tures, such as guardrails or barriers, are used, they must be planned and
built in accordance with generally recognized or approved engineering
practices.*

In cases involving alleged design defects, whether at common law or
pursuant to tort claims acts, there is a general rule of immunity applied
to the highway departments for its actions.

The reason is that the formulation and evaluation of a highway plan
or design are thought to involve the consideration of “policy-type” fac-
tors and the exercise of discretion and judgment. Thus, many cases have
held that governmental entities “are not liable generally for the conse-
quences of accidents due either to an ill-conceived plan for a highway or
to the fact that one particular design was chosen over another.” ™

Although there appears to be a general rule of immunity for design
errors, there are important exceptions. For example, courts may refuse
to apply any such rule where the plan was prepared without adequate
care; where it was so obviously and palpably dangerous that no prudent
person would approve its adoption; or where there are “changed condi-
tions” presenting such a danger as to obviate any original immunity that
“attached” to the design.

Although there are exceptions, discussed wfra at note 63, whenever
the reasonableness of a plan or design is challenged, the rule generally
followed is that the highway “must be judged according to the engineer-
ing and safety standards existing at the time it was approved, even
though the design might not be considered acceptable under modern
standards.” *

As for maintenance, the courts are less likely to find that the highway
department enjoys any immunity as in the design area. The reason is
that the courts generally hold that highway maintenance is an “opera-
tional” level activity not requiring the exercise of discretion present in
highway design.

In determining whether the department has met its standard of care
in a given case, one or more factors may be relevant. One relevant fac-
tor may be whether the highway is designed and construeted in aceord-
ance with generally recognized or approved standards, policies, or
guidelines: If the action involves negligent maintenance, it may be ap-
propriate to determine whether any applicable departmental mainte-
nance procedures were not followed.

GUIDELINES APPLICABLE TO HIGHWAYS

This section is a brief deseription of some of the statutes and regula-
tions governing the safety of highways. Although these or other guide-
lines may be applicable to state highways, this section deals primarily
with those adopted by the Federal Highway Administration (FHWA)
that are applicable to Federal-aid highways.

There are several sources of authority at the federal level pertaining
to the issuance of guidelines governing highway safety. For example,
23 U.8.C. § 109(a) provides that “the Secretary shall not approve plans
and specifications for proposed projects on any Federal-aid system if
they fail to provide for a facility . . . that will be designed and con-
structed in accordance with standards best suited to accomplish the fore-
going objectives and to conform to the particular needs of each locality.”

Section 109(d) provides that on federally funded projects “the loca-
tion, form and character of informational, regulatory, and warning
signs, eurbs and pavement or other markings, and traffic signals in-
stalled or placed by any public authority or other agency, shall be sub-
ject to the approval of the State highway department with the concur-
rence of the Secretary. . . .”

In addition, 23 U.S.C. § 402(a) provides, in part, that each State shall
have an approved highway safety program; that the program shall be
in accordance with uniform standards promulgated by the Secretary;
and that the standards shall include highway design and maintenance,
including lighting, marking, surface treatment, and traffic control.

It may be noted, however, that 23 U.S.C. § 402(C) states that “[i]m-
plementation of a highway safety program under this section shall not
be construed to require the Secretary to require compliance with every
uniform standard, or with every element of every uniform standard, in
every State.”

The word “standard” does not seem to be defined in this context and
its exact meaning is somewhat unclear. There are several publications,
discussed in the following, incorporated by the federal regulations which
may not be intended necessarily to be absolute rules, but rather are
meant to allow flexibility and the exercise of discretion depending on the
individual situation.

The regulations, moreover, are not confined to “standards” but refer
to “standards, specifications, policies, guides, and references” that are
acceptable to the FHWA.=®

One reason for using “guidelines” in this paper to refer to these cate-
gories is that the term “standard” may suggest that all of these terms
have equal legal importance or effect. Although there appears to be no
case law on the distinctions,” FHWA defined the meanings of these
terms in its Poliey and Procedure Memorandum (PPM) 40-2 (April 17,
1972). The distinetions may be significant in deciding what conse-
quences, if any, should attach to the failure to follow these publications.

Thus, PPM 40-2 defined some of these terms as follows:

a. Highway design standards and specifications are those design prin-
ciples and dimensions derived from basic engineering knowledge, ex-



perience, research and judgment that ave officially designated and
adopted by highway authorities as the specific controls for design of
highways.

b. Highway design policies are those procedures and controls which
are less specific than design standards, often with a range of acceptable
values, and which are officially adopted or accepted for application in
the design of highways.

c. Highway design guides inelude information and general controls
that are more flexible and indefinite than policies but which are valuable
in attaining good design and in promoting uniformity. They constitute
the best available information on the particular subject and should be
used until more definite criteria can be determined.

The Code of Federal Regulations (C.F.R.) lists a wide variety of
approved “standards, specifications, policies, guides, and references”
applicable to Federal-aid projects.

Thus, 23 C.F.R. §625.1 et seq., “Design Standards for Highways,”
lists 20 that are applicable to the roadway and appurtenances; 6 for
bridges; 7 for traffic control; 3 for materials; and 2 for “other aspects”
of highways. (See Appendix A, 23 C.F.R. Part 625 for complete listing.)
Elsewhere in 23 C.F.R. § 626.1 et seq., there are regulations relating to
pavement design policy.

Also, 23 C.F.R. § 1204.4, which contains Highway Safety Program
Standard No. 12, “Highway Design, Construction and Maintenance,”
provides:

Every State in cooperation with county and local governments shall have
a program of highway design, construction, and maintenance to improve
highway safety. Standards applicable to specific programs are those
issued or endorsed by the Federal Highway Administrator.

No decisions were found that consider the requirements of the afore-
mentioned statutes and regulations, although several courts, as noted
herein. have discussed specific publications referenced in the foregoing
regulations. The courts, for example, more often have discussed the
effect of a failure to comply with the Manual on Uniform Traffic Control
Devices (MUTCD). This publication, developed with the cooperation of
the American Association of State Highway and Transportation Offi-
cials (AASHTO) and other groups, has been approved pursuant to
23 U.8.C. §§109(b), 109(d), and 402(a) and 23 C.F.R. {12044, by the
Federal Administrator as the “national standard”* for all highways
open to public travel. The MUTCD, moreover, has been adopted in many
states pursuant to specific statutory authority.*

ADMISSIBILITY OF GUIDELINES IN EVIDENCE AND USE AT TRIAL

This section discusses whether guidelines applicable to the design,
safety, or maintenance of highways are admissible at trial. It also dis-
cusses the methods by which they are admitted and the evidentiary
purposes for which they may be used.

Admissibility

As with any evidence, before guidelines are admissible they must be

relevant and material to the issue being tried. “Testimony is relevant if
it has a legitimate tendency to establish or disprove a material fact.” ¥’
Even if the particular guidelines are relevant and material, they may
still be inadmissible hearsay in some jurisdictions; however, in many
jurisdictions they are now admitted pursuant to an exception to the
“hearsay rule.”

Guidelines may be incorporated in statutes or regulations, thus having
the force or effect of law.’®

Guidelines applicable to highways that are incorporated by statute or
regulation and are relevant to the issue in the case have been admitted
in evidence.*

The rule that such guidelines should be admitted seems particularly
apposite when the public agency having adopted guidelines by statute or
regulation is the one alleged to have failed to comply with the same.?

For example, in State v. Watson,”* involving negligence in the con-
struction and maintenance of a bridge on an Interstate highway and the
failure to post appropriate warning devices, the trial court admitted cer-
tain provisiens of the MUTCD. The relevant provisions were shown to
have been violated at the approach to a bridge. The ruling admitting the
MUTCD was upheld on appeal :

The admission of this manual was proper, under either one of two
theories: (1) as evidence of standard, custom or usage in this country,
to be considered by the jury in connection with its determination of
whether the state used ordinary care in this specific instance . . . ; or
(2) as evidence that the state failed to meet the safety standards set for
itself by the enactment of AR.S. §28-641 [statute requiring highway
commission to adopt manual conforming to system current and approved
by AASHO]. This latter purpose is grounded on the hypothesis that the
jury may have determined the State Highway Commission had not con-
formed its traffic-control system “so far as possible” with the system
“then current” with the American Association of State Highway Offi-
cials. Generally, safety regulations adopted by o defendant for its own
guidance are admissible in evidence.?? ((Citations omitted; emphasis
supplied.)

There may be guidelines, sponsored by governmental or nongovern-
mental associations and not having the force of law, which are nonethe-
less admissible in evidence. Not all jurisdietions will allow such guide-
lines to be admitted. An extensive annotation ** on the subject, however,
finds the trend to be in favor of their admissibility, assuming, of course,
that they are relevant and material. That annotation coneludes:

While at one time it appeared that one could identify a majority rule
that safety codes or standards promulgated by governmental or private
authorities and lacking the force of law were not admissible in evidence
on the issue of negligence, the modern trend towards greater admissi-
bility of these codes and standards has apparently been great enough to
make it unwise to attempt to identify any majorty rule or minority rule.

Thus, a number of cases support the view that codes or standards of
safety issued or sponsored by governmental bodies or by voluntary
associations and not having the force of law, but relevant to the issue
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of negligence under the circumstances of a particular case, are admissible
in evidence. In support of the rule of admissibility, it has been sug-
gested that safety codes are objective standards representing a consensus
of opinion carrying the approval of a significant segment of an industry,
and that such codes and standards contain the elements of trustworthi-
ness and necessity which justify an exception to the hearsay rule.

A number of cases, however, support the contrary view—that is, the
inadmissibility of safety codes or standards issued or sponsored by gov-
ernmental bodies or by voluntary associations and not having the force
of law. In support of the rule of inadmissibility, it has been reasoned
that such codes and standards have no compulsive force and represent
merely the opinion of their authors, not delivered under oath and not
subject to cross-examination.*

"T'he Kifth Circuit Court of Appeals has noted:

Courts have become increasingly appreciative of the value of national
safety codes and other guidelines issued by governmental and voluntary
associations to assist the trier of fact in applying the standard of due
care in negligence cases.?

An example of safety guidelines not having the foree of law that were
admitted into evidence is Muncie dviation Corp. v. Party Doll Fleet,
Inc.?® Theissue in that case was

whether advisory materials not having the force and effect of law but
published by a governmental agency, are admissible as an exception to
the hearsay rule, when such materials are relevant to the issue of
negligence and are otherwise trustworthy.?”

The case involved the collision of two aireraft. Muncie claimed that
the Party Doll pilot failed to follow the standard traffic pattern pro-
cedures at an uncontrolled airport.

The trial court permitted plaintiff to introduce two “advisory circu-
lars” promulgated by the Federal Aviation Administration (FAA).
These contained recommended landing procedures for pilots approach-
ing uncontrolled airports. The recommendations, though merely advi-
sory, were offered by plaintiff as evidence of the standard of eare custo-
marily followed by pilots approaching uncontrolled airports.

The Appellate Court ruled that the circulars (1) were relevant evi-
dence of customary practices among aireraft pilots, and (2) did not
violate the general prohibition against the use of hearsay.

As the Court noted in Muncie, supra, guidelines had often been ad-
mitted within the discretion of the trial court as an exceeption to the hear-
say rule. Presently, Rule 803 (18) of the Feperar Rurss or EvipEnce
(F.R.E.), discussed mnfra at note 28 is the exception by which these stan-
dards and guidelines may be admissible in proceedings in the federal
courts.”® (The federal rule has been adopted in a number of states.)

One reason for the exception iz that safety codes, standards, and
guidelines are considered to be trustworthy. This element of trust-
worthiness, as well as “practical necessity,” was the rationale for the
decision in Muncie, supra. The Court, in upholding the admission of the
FAA advisory circulars, stated:

The elements of practical necessity and trustworthiness are similarly
present in the instant case. The virtual impossibility, not to mention
practical inconvenience and prohibitive cost, of locating and calling as
witnesses the various compilers of the advisory circulars in order to test
their recommendations by cross-examination, makes use of the circulars
a practical necessity for obtaining the information contained in the
recommendations. Their trustworthiness is guaranteed by the fact that
they were recently published by a governmental agency whose only con-
ceivable interest was in insuring safety and whose recommendations
“should have the highest probative value regarding national, state, or
local practices.”. . . Though the law is by no means settled, this Court
finds that the inherent trustworthiness of such codes and recommenda-
tions, coupled with the need for their introduction in order to impart
relevant information not contained elsewhere, is sufficient to justify
their admission, notwithstanding the traditional dangers of hearsay
evidence.?®

Pursuant to FLR.E. 803 (18), the Court held in Johnson v. William C.
Ellis & Sons Iron Works, Inc.,” that it was reversible error to exclude
certain governmental and nongovernmental safety publications offered
by the plaintiff. The Court stated:

[S]afety codes and standards are admissible when they are prepared by
organizations formed for the chief purpose of promoting safety because
they are inherently trustworthy and because of the expense and difficulty
involved in assembling at trial those who have compiled such codes.**

As noted in the Annotation some states, for reasons similar, if not
identical, to those discussed in Muncie, supra, have ruled that govern-
mental and nongovernmental safety guidelines may be admissible.

One state decision to that effect is McComish v. DeSot,%® in which the
Court ruled that certain construetion industry safety codes were ad-
missible. The Court’s opinion stressed the fact that “a safety code ordi-
narily represents a consensus of opinion carrying the approval of a
significant segment of an industry.” *

It may be noted that the Court in Boston and Mame Railroad v.
Talbert ** upheld the admissibility of “nationally recognized standards”
(not otherwise identified by name) concerning the design of highway and
railroad crossings.

Of course, not all Jurisdictions will allow safety guidelines to be ad-
mitted. On the other hand, the trend appears to favor admissibility, and,
as noted, numerous states have adopted Rule 803 (18) or a variation
thereof.®

ffethods of Iniroduction Inte Evidence

As seen, Rule 803 (18) is one of the exceptions to the rule prohibiting
hearsay evidence; it provides:

The following are not excluded by the hearsay rule, even though the
declarant is available as a witness:

(18) Learned Treatises. To the extent called to the attention of an
expert witness upon cross-examination or relied upon by him in direct
examination, statements contained in published treatises, periodiecals, or



pamphlets on a subject of history, medicine, or other seience or art,
established as a reliable authority by the testimony or admission of the
witness or by other expert testimony or by judicial notice. If admitted,
the statements may be read into evidence but may not be received as
exhibits.

Before one may use a particular code, standard, or guideline in direct
examination or cross-examination, it must be “established as a reliable
authority.” One way is by testimony of a witness, either by admission of
the witness being cross-examined or by one’s own expert on direct ex-
amination. If the guideline is being offered during direct examination,
one should lay a foundation showing it is “widely followed and highly
regarded in the relevant industry.” *

The guidelines also may be established as reliable authority by ju-
dicial notice under Rule 803 (18). However, judicial notice does not dis-
pense with the use of an expert witness. The material must still be
offered in conjunction with expert testimony, judieial notice being used
only to establish that the material is a reliable authority before itis read
into evidence.*

Presumably, a third way to establish the guidelines’ reliability is by
stipulation.®®

An expert may be allowed to rely on the guidelines during direct
examination. Alternatively, the material may be used during cross-
examination of an expert witness. Clearly, such use is permitted under
Rule 803 (18). However, it should be noted that in some states where
standards or guidelines are not admissible in the direct examination of
an expert, they may be introduced indireetly in the cross-examination of
an expert witness.” The permissible use of guidelines during cross-
examination may vary among the individual jurisdictions.

Evidentiary Purposes For Which Used
Standard of Care

Generally, the purpose for which guidelines are admitted is to show
what the applicable standard of care is on a given issue.” Although the
guidelines are no doubt important and carry considerable weight, they
%do not conclusively determine the applicable standard of care, but are
merely one kind of evidence to help the jury determine the issue of
reasonable care.” **

The guidelines may assist the jury in deciding what the standard of
care is and whether there has been a negligent deviation from it. As the
Court noted in McComish v. DeSot,*

In applying the standard reasonable men recognize that what is usu-
ally done may be cvidence of what ought to be done. And so the law
permits the methods, practices or rules experienced men generally accept
and follow to be shown as an aid to the jury in comparing the eonduct
of the alleged tortfeasor with the required norm of reasonable prudence.
Tt is not suggested that the safety practices are of themselves the
absolute measure of due care.

In Stete v. Watson,” supra, involving the admissibility of the
MUTCD, the State argued that the Manual was not adopted in Arizona
until four months after the accident, but the Court ruled that the admis-
sion of the evidence was proper. The Court noted that one of defend-
ant’s experts testified that “this manual was a ‘guide line’ in this coun-
try.” Also, one of the plaintiff’s experts—a traffic engineer—testified
that the bridee and its lack of warnings did not constitute good practice
in engineering and design and did not comply with the Manual.

Tn ruling that admission of the Manual was proper, the Court held
that it was evidence of the standard of eare followed in the United
States. Thus, it was correct to allow the jury to consider the MUTCD
in making its determination of whether the State had met its standard of
ordinary care.*

Relevant guidelines, even those not having the force of law, may be
admitted in evidence and considered together with all the other facts and
circumstances to defermine the issue of liability.

An example is American State Bank v. County of Woodford,” in
which one question was whether it was proper to allow the jury to con-
sider two documents entitled Minimum Design Policies For Federal Aid
Secondary Highways, County and Road District Roads: Gemneral Re-
quirements; and Design Policies For Federal Aid Secondary Highways,
County and Road District Roads: Geometric Requirements. Both were
taken from a manual issued by the State of Illinois Department of
Transportation.” Expert witnesses testified that these standards were
objective criteria to measure the safety of the road at the time of the
oceurrence.*’

The standards did not have the “force of law” in this case because
county highways were not required by State law to conform to any par-
ticular standard. The Court held, however, that it was proper to give
the instruction, supra note 46, because it stated that the violation of the
policies was to be considered “together with all the other facts and cir-
cumstances in evidence” in determining the question of negligenee. That
is, the jury was instructed that it might consider a violation as some
evidence of negligence, but the jury was not instructed that a violation
conclusively established negligence.

The various guidelines applicable to highways, some of which are
noted under the heading “Guidelines Applicable to Highways,” supra,
vary in terms both of specificity and permitted discretion. That is, some
of the materials contain specific, mandatory provisions, whereas others
are more general and discretionary in nature. Although there appears
to be little discussion of this distinetion in the cases, one case does pro-
vide some guidance, suggesting that more general guidelines are admis-
sible but that that feature affects the weight to be given them.

Thus, the Court held in Dillenbeck ». City of Los Angeles ** that “dis-
cretionary” guidelines are admissible, although their probative welght
may be less. The Court was careful to state that such discretionary rules
(involving the operation of emergency vehicles) were but one component
of the standard of eare to be considered in light of all the circumstances.



The Court stated, in a footnote, that a safety guideline may be inadmissi-
ble if it is so general and diseretionary that it fails “to particularize the
standard of care for the jury,” thereby having no probative weight.t®

Once the more general, discretionary guideline is admitted, it appears
that counsel will have to control its impact through testimony, carefully
worded instructions, and argument to the court or jury.s

The Dillenbeck case highlights the problem of admission of general,
discretionary guidelines. Another issue is the admission of a guideline
that, although appearing to be silent on the matter being litigated, is
said to have some bearing by implication. For example, in Grubaugh v.
St. Johns,” the defendant argued that provisions of the MUTCD were
inadmissible because the Manual was a guide to types of signs and did
not indicate whether signs were necessary in any given situation; thus,
evidence of the MUTCD was irrelevant because the issue in the case was
whether an intersection was unsafe without signs.

The Court ruled, however, that the evidence was proper:

The availability of signs designed for “I” interseetions which would
make such intersections more safe would tend to establish that the instant
intersection was unsafe without such signs. The trial court did not abuse
its discretion.’?

Much of what was said about the effect of a violation of design and
safety guidelines applies to violations of departmental maintenance pro-
cedures. Asnoted in State v. Watson, supra:

Generally, safety regulations adopted by a defendant for its own guid-
ance are admissible in evidence.”®

‘Whether issued as a regulation, or as an internal memorandum or
directive, it appears that rules or procedures adopted by a party—in this
instance the highway department—for the guidance or control of its
employees in the performance of their duties are admissible in most
states.

The reason most commonly assigned in support of the theory or doctrine
of admissibility is that the employer’s rule, while not conclusive of the
question, constitutes some indication of the care required under the eir-
cumstances, and may properly be considered by the jury in determining
the question of negligence vel non. . . . It has also been variously stated
that rules and regulations for the gnidance of employees in respect of
operations which may affeet the safety of others are in the nature of an
admission or declaration against interest that due care required the
course of conduct preseribed, [or] that they constitute a recognition by
the defendant of the propriety or necessity of the prescribed regu-
lations.®*

It appears that in the 4bbott, Kaatz, and Hunt cases, discussed infra
under the heading “Guidelines Applicable to Maintenance,” there was
no question but that the department’s maintenance procedures were ad-
missible to show that the State should have known of the defective high-
way condition and to establish the standand of care owed to the public.

Negligence Per Se

The preceding cases demonstrate that even general, discretionary
guidelines may be admitted and considered together with all of the other
evidence in determining the applicable standard of care. In some in-
stances, however, guidelines are specific and mandatory in nature. A
violation of those guidelines may constitute not merely evidence of
negligence but negligence per se.

It may be remembered that in tort law the violation of a statute or
regulation under certain circumstances®® may conclusively establish
negligence and result in civil liability, thus, the doetrine of negligence
per se.’® Violations of certain safety statutes and regulations often come
within the meaning of this doectrine.

Dean Prosser, in his discussion of negligence per se and evidence of
negligence states:

Once the statute is determined to be applicable—which is to say, once
it is interpreted as designed to protect the class of persons in which the
plaintiff is included, against the risk of the type of harm which has in
fact occurred as a result of its violation-—the great majority of the courts
hold that an unexcused violation is conelusive on the issue of negligence,
and that the court must so direct the jury. The standard of conduet is
taken over by the court from that fixed by the legislature, and “jurors
have no dispensing power by which to relax it,” except in so far as the
court may recognize the possibility of a valid excuse for disobedience of
the law. This usually is expressed by saying that the unexcused violation
is negligence “per se,” or in itself. The effect of such a rule is to stamp
the defendant’s conduct as negligence, with all of the effects of common
law negligence, but with no greater effect. There will still remain open
such questions as the causal relation between the violation and the harm
to the plaintiff, and, in the ordinary case, the defenses of contributory
negligence, and assumption of the risk.>*

Of course, a violation of an applicable guideline having the force of
law may constitute negligenee per se. In Jorstad v. City of Lewiston,™
involving the alleged improper design of a traffic control device, it was
shown that the plan was not designed by an engineer and that the con-
struction was not conducted under the supervision of a licensed engi-
neer, all in apparent violation of a state statute. The Court held that it
was “negligence per se to have unauthorized personnel draft the ‘plans’
for this intersection.” *®

Furthermore, the Court held that the failure “to follow the letter” of
the MUTCD was negligence as a matter of law:

Under 1.C. §49-603, local authorities must comply with state require-
ments. 1.C. § 49-601 requires that the department of highways adopt
a manual for a uniform system of traffic controls which complies with
the system approved by the American Association of State Highway
Officials. The system approved by that body is incorporated in the
Manual in question and has been specifically adopted by the Idaho State
Department of Highways. This manual has the force of law and failure
to comply with it is negligence per se.®



In Jorstad v. City of Lewiston, supra, although the violation of the
regulation was held to be negligence per se, it appears that the issue in
that case was the adequacy of the warnings given and not the failure to
provide the warnings. Thus, the Court was dealing with the requirement
that the signs be erected to conform to the specifications, not with the
decision whether to erect signs, which may have been discretionary.®*

Thus, cases appear to hold that if the regulation allows the agency to
exercise its diseretion and does not direct that its action conform to a
preseribed, mandatory standard, the deviation from the standards may
be considered to be some evidence of negligence but is not negligence
per se.%

GUIDELINES APPLICABLE TO HIGHWAY DESIGN AND SAFETY
Immunity For Highway Design and Exceptions Thereto

A threshold question, before considering the issue of compliance with
standards, is whether the highway agency ean be held liable for negli-
gent design. Asnoted, there are jurisdictions which hold that the design
of public improvements requires the skill of trained specislists, whose
judgment involves the exercise of discretion, and, even if erroneous,
should not be “second-guessed” by untrained laymen.®

There are, however, several important exceptions to such broad im-
munity : for example, (1) the Court may require a sufficient showing that
the design was prepared with ordinary care; (2) there may be liability
for a highway defect that is “obviously and palpably dangerous”; or
(3) there may be liability where the plaintiff is able to show that
“changed conditions” have caused the highway design to become danger-
ous in actual use. Whenever any of the foregoing exceptions are an
issue, the fact that the highway is, or is not, in compliance with generally
aceepted guidelines may be important.

This rule of immunity for design activities, subject possibly to one or
more of the foregoing exceptions, was developed by the courts and now
finds expression in the discretionary function exemption in tort claims
legislation enacted in many states.®

Of course, it is possible to go even further and enact a statute spe-
cifically granting immunity to public agencies for the design of their
public improvements. An example is the California design immunity
statute,” compliance with which may shield the State from liability for
a dangerous condition of public property where the aceident is caused
by a defect in the plan or design of the public improvement.

This statute, although somewhat unique, reflects limitations previ-
ously established by courts in other states ® and provides as follows:

Neither a public entity nor a public employee is liable under this chapter
for an injury caused by the plan or design of a construction of, or an
improvement to, public property where such plan or design has been
approved in advance of the construction or improvement by the legisla-
tive body of the public entity or by some other body or employee exer-
cising diseretionary authority to give such approval or where such plan
or design is prepared in conformity with standards previously so ap-

proved, if the trial or appellate court determines that there is any sub-
stantial evidence upon the basis of which (a) a reasonable public em-
ployee could have adopted the plan or design or the standards therefor
or (b) a reasonable legislative body or other body or employee could have
approved the plan or design or the standards therefor. Notwithstanding
notice that constructed or improved public property may no longer be in
conformity with a plan or design or a standard which reasonably could
be approved by the legislative body or other body or employee, the
immunity provided by this section shall continue for a reasonable period
of time sufficient to permit the public entity to obtain funds for and
carry out remedial work necessary to allow such public property to be
in eonformity with a plan or design approved by the legislative body of
the public entity or other body or employee, or with a plan or design in
conformity with a standard previously approved by such legislative body
or other body or employee. In the event that the public entity is unable
to remedy such public property because of practical impossibility or lack
of sufficient funds, the immunity provided by this section shall remain
so long as such public entity shall reasonablv attemnt to provide ade-
quate warnings of the existence of the condition not conforming to the
approved plan or design or to the approved standard. However, where
a person fails to heed such warning or oceupies public property despite
such warning, such failure or oceupation shall not in itself constitute an
assumption of the risk of the danger indicated by the warning.

To have the benefit of the statutory immunity the State must show
that the plan or design was approved in advance of the construetion or
improvement by the legislative body of the public entity or by some other
body or employee exercising discretionary authority to give such ap-
proval. However, this requirement is met if the “plan or design is pre-
pared in eonformity with standards previously so approved” and if
there is substantial evidence that a reasonable public employee or the
legislative body could have approved the plan or design or the standards
therefor.

Of course, the reason for highlighting this particular statute is the
language to the effect that immunity may attach to a plan or design
where it is prepared in conformity with previously approved standards.
There is judicial authority holding that there must be substantial evi-
dence supporting the reasonableness of the standards at the time of
approval.®”

The above immunity may be lost if there are “changed conditions,”
another way of saying that the design immunity is not perpetual.® Tn
contrast, one state, New Jersey, has sought to make it clear that design
immunity in that State is perpetual.®® Also, other courts have held that
the reasonableness of the plan or design of a highway is to be judged at
the time of approval by the standards then in use. Perpetuity, however,
is not the rule under the California design immunity statute because of
judicial decisions on “changed conditions.”

A leading case on “changed conditions” is Baldwin v. State;™ the
Court held that the State had a duty to provide a special lane for left
turns when it became apparent that an intersection was dangerous
because of changed traffic conditions. The Court held:



Having approved the plan or design, the governmental entity may not,
ostrich-like, hide its head in the blueprints, blithely ignoring the actual
operation of the plan. Once the entity has notice that the plan or design,
under changed physical conditions, has produced a dangerous condition
of public property, it must act reasonably to correct or alleviate the
hazard.”™

There is also authority in New York to the effect that there is a duty
to review a plan or design once the public improvement is in operation.™

In sum, although there may be, pursuant to judicial decision or stat-
ute, immunity generally for the design of highways, the rule is not with-
out exceptions. Accordingly, in a negligence action arising out of alleged
defective highway design or safety, the department’s compliance with
design or safety guidelines may be quite important.

Highways Constructed in Compliance With Guidelines

Only a few decisions have been found involving tort claims against
highway departments for alleged design or safety defects where the
highway in question was constructed in accordance with contemporary
guidelines. Although compliance with applicable guidelines is not con-
clusive on the question of whether the department has exercised reason-
able care, it appears that the fact of compliance is persuasive. However,
there must be a consideration of the particular needs of a highway
location when applying approved guidelines.

The city’s compliance with required minimum guidelines appears to
have been a persuasive factor in Morite v. City of Santa Clara.™ A
vehicle struck the plaintiffs while they were in a crosswalk. The City
was alleged to have been negligent because the crosswalk was unlighted,
unpatrolled, unguarded, and failed to have warning signs.

However, the Court held that the City was not negligent, emphasizing
that the erosswalk was in compliance with the Code:

The pattern was that used throughout the State of California and is in
compliance with the requirements of Vehicle Code, section 21368. The
standards conformed to or exceeded those contained in the planning
manual published by the State of California, Department of Public
Works, Division of Highways.™

Accordingly, any alleged errors or defects in the plan or design were
protected from liability by the California design immunity statute,
supra.

[TThe “design defense” is valid where there is any substantial evidence
that a reasonable employee or legislative body could have approved the
plan which actually was approved. A design which clearly comports with
the provisions of the Vehicle Code and also with the specifications of the
Division of Highways certainly meets this test. The design defense is
entirely adequate to sustain a summary judgment.™

Another case illustrating that compliance with approved §tandar.ds .is
persuasive, although not necessarily conclusive, on the question of liabil-
ity is Spin Co. v. Maryland Casualty Co.”* A backhoe was damaged when

its boom struck an overpass on the Garden State Parkway as it was
being transported on a tractor-trailer. The State was claimed to have
been negligent, because it did not provide an emergency sign or device
to warn of the height of the overpass.

The Court held that the highway department was immune from suit
for any alleged defect in the plan or design of the overpass under the
design immunity provision of the New Jersey statute.”™ The Court’s
brief opinion appears to give considerable weight to the fact that the
overpass was erected in accordance with the minimum clearance stan-
dards of the State Highway Department. Not surprisingly, the Court
ruled that there was no “emergency” presented by this overpass, and,
accordingly, that there was no duty to install an emergency warning
device.

As seen, the Courts in the Moritz v. City of Santa Clara and Spin Co.
v. Maryland Casualty Co. cases, supra, appear to have been persuaded
by the faect that the erosswalk and overpass, respectively, were in com-
pliance with the applicable, approved, highway guidelines at the time of
construction.

If the existence of approved or generally recognized guidelines is not
established, it seems that matters relating to the design or safety of the
highway are even more likely to be committed to the department’s
discretion.

For example, in Hughes v. County of Burlington ™ an accident re-
sulted when a chain of events was set in motion by a motorist who
stopped his vehicle on the white line separating two lanes of traffie. It
was alleged that the County was negligent, because shoulders had been
omitted in designing the highway.

Although the highway had been reconstructed in 1959 in accordance
with minimum standards required by the U.S. Bureau of Public Roads,
the details of those standards were not discussed in the Court’s opinion.
The County’s expert witness testified that the highway conformed to
good engineering practice for roads of this type, size, and traffic volume
in New Jersey and elsewhere. The plaintiffs’ experts did not dispute the
County’s contention that the highway met minimum standards for con-
struction of four-lane rural highways for an average hourly volume of
500-1,000 vehicles under the Federal-aid program. The Court held that
the County’s decision to omit the shoulders was an exercise of discretion
that was protected from liability in a tort suit.

In Warda v. State ™ two deaths were alleged to have been caused by
the eonstruction of a median strip. The decedents’ estates contended
that a nontraversable barrier, which would deflect an automobile, should
have been constructed at this location in order to prevent a vehicle from
going into the opposite lane of traffic. There was some evidence that the
1957 “Specifications” called for a beam-type barrier at highway loca-
tions such as this one, but those specifications were not made a part of
this particular contraet.

The Court held that the Authority was not liable:

At the time of planning and construction, there was [sic] no definite
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criteria relating to barriers in effect anywhere in the country. Barriers
were then, and still apparently are, in the experimental stage. Since
claimants have been unable to show that the New York State Thruway
Authority did not use expert adviee and good engineering practices in
the planning and construction of this section, they have failed in their
burden of showing the New York State Thruway Authority to be negli-
gent in failing to erect the type of barrier they claim would have
prevented the accident.®®

The claimants further argued that the Authority had notice of a
dangerous condition, because of the number of cross-over accidents at
this location, and should have erected a nontraversable barrier. The
Court, however, did not concur:

The small number of accidents, the large volume of traffic and the proper
engineering and construetion of the roadway, lead this Court to the eon-
clusion that the New York State Thruway Authority has complied with
its obligation to provide a reasonably safe roadway for the traveling
publie. To impose an obligation of guarding against the gross negligence
of an operator of a vehicle is not within the purview of the decisions of
this state. To do so would foree the construction of our highways, not
for the use and safety of the reasonably prudent motorist, but solely for
the purpose of protecting that motorist from the depredations and
negligence of the reckless, careless and drunken operator. . . 5* This is
not to say that the New York State Thruway Authority or the State does
not have the continuing obligation to restudy, to redesign and to con-
tinually search for better and safer highways and to make those already
constructed better and safer when and where needed. It does, but these
obligations must be direeted, not against the violator, but for the vast
law-abiding and reasonable users of our highways.®?

It should be noted that merely because a plan or design meets mini-
mum standards or comes within the recommended range set forth in an
approved manual may not establish conclusively that the department
has met its burden of reasonable care. Thus, “mere technical com-
pliance” with a manual is not a substitute for the exercise of reasonable
care; the exigencies of the particular highway location must be
considered.

That point is illustrated by the decision in Fraley v. City of Flint™
involving an automobile-truck accident at an intersection. The defen-
dant was alleged to have been negligent in failing to establish ade-
quate traffic light intervals at the intersection so as to permit east-west
truck traffic on Pierson Road to clear the intersection before the Clio
Road traffic signal turned green. Plaintiff’s expert’s opinion was that
the traffic light’s eyele provided too short a notice for an average truck
with an average driver to stop. The City argued that it could not be held
liable as long as the traffic light cycle was set to fall within the recom-
mended range of time intervals for amber lights found in the MUTCD.
The Court did not agree:

Michigan law imposes a duty upon each governmental agency having
jurisdiction over highways to maintain and design them with reasonable
care. The range of recommended cycles is too broad to allow mere

compliance with it to be deemed reasonable without regard to the pecu-
liarities of the intersection involved. The uniform traffic signal statute
and manual cannot be used to shield defendant from its statutory
liability.

A municipality is liable for flagrant defects in the design of its high-
ways. Defendant’s own witness testified that about 3,000 trucks passed
through the intersection each day. The same witness also stated that this
truck traffic was not specifically figured into defendant’s computations
on which the traffic light cycle was based. . . . [P]laintiff’s expert’s
testimony shows that it takes more time and space to stop a truck than
it does to stop a car. Yet, defendant ignored this fact and designed the
intersection as if it were used exclusively by automobiles. This oversight
was so severe as to predispose the intersection to the kind of accident
that oceurred in the present case. The jury, as the trier of facts, found
a flagrant defect in the interseetion’s design.®*

The Court in Tutile v. Department of State Highways made the
following point: ®

The trial court’s opinion cites the Michigan Manual of Uniform Traffic
Control Devices (1963 ed.), M.C.I.A. § 257.608; M.S.A. § 9.2308, which
was heavily relied on by defendant at trial. Plaintiffs concede that the
signing was in accordance with the manual. That is, the distance from
the edge of the road, the size, reflectorization, ete. of the stop-ahead signs
and the stop signs, as well as their installation were in accordance with
the manual. Plaintiffs urge that following the manual does not neces-
sarily satisfy the legal duty to maintain the highways in a condition
reasonably safe and fit for travel.

We readily agree. However, we find that the trial court met the stan-
dard of Fraley v. City of Flint, 54 Mich. App. 570, 221 N.W.2d 394
(1974), and did not allow the defendant to use Manual standards as a
shield for failure to meet the “reasonableness” test.

In sum, it appears that if the highway is constructed in acecordance
with applicable guidelines at the time of construection that fact is per-
suasive, but not conclusive, evidence that the highway agency has not
acted negligently. However, it may be noted that “mere technical com-
pliance” is not adequate to shield the department and that the exigencies
of the highway location must be considered in the application of appro-
priate guidelines.

Highways Not In Compliance With Guidelines

If the highway is not constructed in accordance with approved guide-
lines, that fact appears also to be persuasive in determining whether the
department is negligent.

Absence of compliance has been alleged frequently in cases involving
the MUTCD; see, for example, the following: Grubaugh v. City of
St. Johns, 82 Mich. App. 282, 266 N.W.2d 791 (1978); Verik v. State,
Dep’t. of Highways, 278 So. 2d 530 (La. App. 1973) ; Quinn v. United
States, 312 F. Supp. 599 (E.D. Ark. 1970) ; Mullins v. Wayne Co., 16
Mich. App. 365, 168 N.W.2d 246 (1969) ; Jorstad v. City of Lewiston, 93
Idaho 122, 456 P.2d 766 (1969); State v. Watson, 7 Ariz. App. 81, 436
P.2d 175 (1968) ; Fraley v. City of Flint, 54 Mich. App. 570, 221 N.W.2d
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394 (1974); Tuttle v. Dept. of State Highways, 60 Mich. App. 642, 231
N.W.2d 482 (1975) ; and McDevitt v. State, 1 N.Y.2d 540, 136 N.E.2d 845
(1956).

As noted earlier other cases have involved “nationally recognized
standards” eoncerning the design of highway and railroad Crossings
(Boston and Maine Railroad v. Talbert, 360 F.2d 286, 290 (1st. Cir.
1966)) or publications known as Minimwm Design Policies for Federal
Aid Secondary Highways, County and Road District Roads: Gemeral
Requirements, and Design Policies for Federal Aid Secondary High-
ways, County and Road District Roads: Geometric Requirements
(American State Bank v. County of Woodford, 55 TI1. App. 3d 123, 371
N.E.2d 232 (1977)).

However, the question of compliance with guidelines may arise in
cases involving highways that fail to meet contemporary, more stringent
standards.

The general rule appears to be that, absent notice of a dangerous con-
dition or “changed cirecumstances,” the highway department has no gen-
eral duty to upgrade or rebuild highways merely because the standards
or eriteria have been revised or made more stringent.

For example, in Kaufman v. State * the Court stated :

Although by today’s enlightened criteria the road would possibly not be
properly constructed, it is readily evident that it did comply with the
standards applicable when it was planned and built in 1911 and the State
was 1ot required to rebuild the road at this point, a major undertaking
according to the testimony, unless the curve could not be negotiated at
a moderate speed.

In McDevitt v. State > the plaintiffs alleged that the State was negli-
gent in providing proper road signs because they did not conform to the
present MUTCD. The Court held that the highway signs, which were
installed prior to the Manual then in effect, conformed to the rules and
regulations when erected, were in good serviceable condition at the time
of the accident, and provided adequate warning to the reasonably careful
driver.

‘Whether the highway should be improved or upgraded appears to be
largely a decision vested in the discretion of the appropriate governmen-
tal body, unless there is notice of a dangerous condition or “changed cir-
cumstances.” The immunity of public agencies, which exists in most
Jurisdictions either by statute or judicial decision, for the exercise of
functions that are discretionary in nature is predicated on the belief that
the Courts should not interfere in certain areas committed to executive
agencies with special expertise. The Courts are reluctant to second-
guess policy decisions of executive offices which have special expertise
on matters for which they are responsible.

That judicial policy is reflected in City of Lowisville v. Redmon.®® The
Redmon case involved an allegedly defective design of a street and
underpass, which the Court found was built “in aceordance with the uni-
versally adopted and approved plans and specifications of like streets
and underpasses” approximately 25 years prior to the accident.

The Court held:

Unless the plan that they [the town council] adopted is one so obviously
dangerous as would show a failure to consider or a purpose to mis-
construet the work, the judgment of the governing body of the town as
to the plan is conclusive.®

The Court ruled that if the street was not negligently constructed,'had
not become defective from wear or injury or other cause, and remained

in the identical condition in which the same was constructed, the pro-
priety of reconstructing the same must be left to the diseretion of the
governing authority of the city, giving the benefit of the doubt to the
city.*®

In a more recent case, it was held that it was not necessary to install
guardrails at certain highway locations although the standards had
changed since the design of the highway. In that case, Martin v. State
Highway Comm’n* the State had participated in a federally funded
program to identify and upgrade hazardous loeations.

The plaintiff was a passenger in a vehicle that left the road and
wrapped itself around the first pier supporting an Interstate overpass.
The sole question on appeal was whether the absence of a guardraﬂ‘pr.o-
tecting this particular pillar constituted a “defect” in the highway within
the meaning of the Kansas “highway defect” statute.

In this case there was no claim that the bridge or intersection had
deteriorated in any way; thus, any alleged defect related entirely to the
design.

One of the plaintiff’s arguments that this was a defective location was
based on Kansas’ participation in a federal program to upgrade high-
way safety. One feature of this program was the installation of guard-
rails at certain locations. ) )

Although the location of this accident was not mclqded on the State’s
inventory of hazardous locations (prepared and submitted as a ﬁrgt step
to obtain federal funds), the State, in fact, had contracted for the-lnstal—
lation of guardrails at 59 locations on I-70 in Shawnee County., includ-
ing the intersection where the accident occurred. (.Guardraﬂs were
installed at this location several months after the accident.)

The plaintiff argued that the existence of this program .and the ab-
sence of guardrails at this location established that the h1gh\vgy was
defective. The Court, however, held that Kansas’ participation in this
program to upgrade the safety of its highways did not mean, ipso facto,
that this intersection was defective:

The real thrust of the evidence was to show that the absence of the gua.rd-
rails was recognized by the commission as hazardous, and thus defective.
But, as pointed out above, changing standards and wholly laud?,bls
efforts to improve the safety of our highways does not make “‘defective

that which has long been considered adequate. The practical problen}s
raised by the development of improved designs were commented on in
Dunlap v. Lawless, supra, where 3 by 10 inch planks on an old bridge
formed tracks across it. The court there said: “This point goes t.o the
design and construction of the bridge itself. It may be argued that if the
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bridge were to be built new at the present time, such tracks would not
be used. But such bridges are not uncommon in Kansas. It would be an
intolerable financial burden for the already hard-pressed taxpayers of a
county to be required to alter or replace all steel and wood bridges of
similar design simply because newer and better designs were used in the
construction of bridges today.” (192 Kan. at 689, 391 P.2d at 73.)

In that case, had the county commissioners embarked on a long range
plan to modernize all bridges so construeted, that decision would not
have rendered such bridges ipso facto defective. Similarly, in this case
the decision to upgrade the Kansas highway system did not render
“defective” those portions which the program had not yet reached.®?

It was not established in Martin v. State Highway Comm’n, supra,
that the intersection was manifestly dangerous or violated any manda-
tory standard or statute pertaining to the design of the highway when it
was constructed. The State’s recognition of needed safety features and
the decision to upgrade the existing highways, standing alone, were not
sufficient to establish that the highway was defective.

The result may be different if the plaintiff is able to show that the
highway ageney is on notice that a highway, though originally properly
planned, has become dangerous in actual use because of “changed cir-
cumstances.” Some courts have held that the State has the duty to
review the design of a highway after it is in use in order to determine
whether it is still safe.”® Thus, a duty may arise, once the highway
department has notice of an unsafe location because cireumstances or
conditions there have changed, to upgrade the highway to current
standards.

In a situation involving “changed circumstances,” eontemporary de-
sign and safety standards may be relevant to show what action, if any,
should have been taken by the department in order to exercise due care.
Although standards were not discussed in Baldwin, supra, the Court
noted:

113

In many cases, inexpensive remedies, such as warning signs, lights, bar-
ricades or guardrails, will be sufficient [to remedy the condition]. In the
case at bench, for example, simply erecting a barrier to prohibit left
turns by northbound motorists at the Hoffman-Central Intersection
would have prevented plaintiff’s accident.®*

In Harland v. State,” involving an accident on a bridge, it appeared
that the bridge was defective when built and that traffic and other condi-
tions had “materially changed” in the eight years between the date of the
opening of the bridge and the date of the accident.*® The decision, affirm-
ing a judgment in excess of three million dollars against the State, noted
that there was expert testimony that the bridge should have been, but
was not, built in accordance with freeway standards.

The Court held that, although the evidence was conflicting, there was
evidence from which the jury could reasonably have found the existence
of a dangerous condition:

Respondents’ expert witness testified that in light of the high speed and
volume of traffic on the bridge, the bridge should have been but was not
built according to freeway standards. The south end of the bridge was

introduced by a superelevated S-curve. The accident in fact occurred on
the ecurve. There was expert testimony that the use of a curve on the
bridge itself was dangerous and contrary to sound engineering practice.

There was also evidence that, because of the height of the bridge, the
high volume of traffic and frequent gusts of high wind on the bridge, the
shoulder and median areas were too narrow for safe travel. Respondents’
expert testified that the height of the bridge roadway is an intimidating
factor to some drivers and that wider shoulders aid persons who fear
driving in the air near railings. . . . Edgman’s car was deflected by the
guardrail across a roadway which was not protected by a median barrier.
The metal guardrail installed on the sides of the bridge was of a design
that projected the Edgman vehicle across the highway into the path of
oncoming traffic. A state report on the collision stated that: “The action
of October 25th, 1970, might possibly have been avoided, if the metal
beam barrier first hit by Vehicle No. 1 had been of a different design,
so that it did not rebound into traffic.” Thus, the jury could reasonably
have inferred that respondents’ maintenance of a dangerous condition
was a proximate and contributing cause of the accident.® (Emphasis
supplied.)

Although not involving changed circumstances, the case of Breivo v.
City of Aberdeen ** is an example of a public ageney held liable where the
use of a barrier was in violation of contemporary safety standards.

An accident oceurred when a vehicle, traveling at an excessive rate of
speed, collided with a solid barrier that had been erected by the City to
protect a “breakaway” light standard located directly behind the
barrier.”

The street was originally constructed in 1954, and the City thereafter
had erected the light standard. The light standard was of the “break-
away” variety and was designed to “break-off” if hit by a vehicle travel-
ing 20 miles per hour or more. In 1964 the City electrician and traffic
engineer ordered the barrier to be constructed in front of the light stan-
dard to prevent it from being “knocked down.” The barrier was so
sturdy that the vehicle, traveling at 50 to 80 miles per hour, failed to
move it.

In 1966 the State’s district traffic engineer requested that the City
remove the barrier for two reasons. First, as a fixed object located less
than 8 feet from a through lane of traffic its use was contrary to contem-
porary highway safety guidelines. Second, it was erected on the exterior
portion of a curve in the general path that a car would follow in the
event the motorist lost control of the vehicle.

Highway safety standards issmed by the American Association of
State Highway and Transportation Officials ( AASHTO) were admitted
at trial as evidence of the City’s failure to exercise reasonable care at
this site. The Court held that the City was liable as a matter of law:

‘We do not believe that reasonable minds eould reach any conclusion other
than that the city was palpably negligent in erecting a solid, immovable
barrier in such a location. Any potential benefit which could be derived
from erecting a breakaway lght standard was entirely negated by such
action. The city acted in total disregard for the safety of those using its
public highways, and in so doing failed as a matter of law “to exercise
ordinary care to keep its public ways in a reasonably safe condition for
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persons using them in a proper manner and exercising due care for their
own safety.” 290

In sum, it appears that the fact that newer, more stringent, design or
safety standards may be issued after a highway is planned and con-
structed does not mean that the highway department must undertake to
improve or upgrade the highway. On the other hand, even as to existing
highways contemporary standards may be relevant as a factor in deter—
mining liability when there is a change in circumstances or the State’s
actions are “palpably” negligent.

GUIDELINES APPLICABLE TO MAINTENANCE

There are several reported decisions involving actions against high-
way departments where the plaintiff’s elaim of negligence rested in part
on a showing that the department had not followed its own procedures.
In the two cases discussed below, the courts appear to have given consid-
erable weight to the violation of departmental procedures in holding
that the State was negligent.’®

In State v. Abbott ™™ the plaintiff, while attempting to negotiate a
curve, lost control of her vehicle and eollided with a truck. At tmal she
mtrodueed certain provisions of the department’s Standard Operating
Procedures (S.0.P.), which required

the Department of Highways to (1) maintain superelevations on curves,
(2) eliminate ruts prior to freezeups, and (3) work overtime if neces-
sary to keep sharp curves well sanded.*

Although the State contended that its procedures were followed, the
trial court was convineed by the plaintiffs’ evidence that they were not
followed at this particular curve and that the “Tailure to comply with the
S.0.P.s would seem to be operational negligence rather than policy-
making discretion.” **

A significant decision on this subject is Hunt v. State. The case
involved a skidding accident on a frost-covered bridge that had not been
sanded or salted. Briefly, the motorist was on his way duck hunting on
a calm, clear morning at approximately 6:20 am. Before reaching a
bridge on an Interstate highway, Hunt had not observed any unusual
road surface conditions. When he was approximately two car lengths
onto the bridge, his car skidded to the right, went out of control, and
overturned in the median. An investigating police officer, on ariving at
the scene, observed that the bridge surface was icy and had not been
sanded or salted.

At the time of the accident, a highway maintenance manual, which
contained policies and procedures for use by departmental personnel,
was in effect. The manual contained a section on the actions that were
to be taken when it was anticipated that frost wounld form on bridge
floors. The gection described the conditions under which frost was likely
to form, set forth “rules of thumb” for forecasting frost, directed that
certain procedures be followed in order to obtain weather forecast data,
and stated that “where there is frost on hridge floors be sure to treat the
bridge floors with salt or abrasives.” ** The procedure admittedly was
not followed.

The Court made two important holdings: first, the State had con-
structive notice of the condition of the bridge because of the existence
of the provision in the manual and the WeaLher forecast data, which had
indicated conditions favorable for frost between the hours of midnight
and 7:00 a.m. on the day of the aceident. Thus, the Court held:

Substantial evidence was adduced to show the procedure was applicable
end was violated. In addition, substantial evidence was received sup-
porting the trial court’s finding that viclation of the procedure was a
proximate cause of Hunt's accident. Tf the maintenance personnel had
used the procedure, they would have known of the probability of frost
and could have taken timely measures to eliminate the danger. Avail-
ability of the procedure coupled with weather condilions favorable to
frost gave the Commission constructive notice of the hazard in time to
guard against it or eliminate it.

The existence of the maintenanece procedure is itself evidence the State
knew frost conditions are predictable.*®” (Emphasis supplied.)

The second holding, closely related to the first, was:

We have held violation of such a procedure is evidence of negligence:

. Pertinent portions of the maintenance manual of the Towa State
Highway Commission are in evidence. . . . The violation of such a
safety code is evidence of negligence. Ehlinger v. State, supra, 237
N.W.2d at 788 [Towa 19767108

The Court held that the violation of the manual and the other evidence
of negligence, such as the failure to make a visual inspection, were
sufficient to establish the State’s negligenece.’*

SUMMARY AND CONCLUSIONS

As seen, there is a wide variety of standards, specifications, policies,
guidelines, and references applicable to the design and safety of high-
ways. In addition, highway departments have estabhshm procedures
governing proper maintenance, These guidelines may be important in
cases involving liability of highway agencies for negligence.

Standards, hmdebnes, and the 111\0 which have the force and effect of
law, are admissible in evidence. Moreower those guidelines not having
force of law that are sponsored by fox/ornmemal or nonvovernmental
associations also may be admissible. The recent trend fa\fors the admis-
sion of guidelines, asqaming they are relevant and the proper foundation
is established. Fwn if a oumehno iz not admissible as direct evidence
in a jurisdietion, it may be used for a limited purpose, for example,
impeachment during cross examination.

If admitted, the guideline ordinarily is evidence of the standard of
care that the hlghvav agency should have followed. Thus, relevant
guidelines, even those not having the force of law, may be admitted in
evidence and considered together with all other pertinent facts and cir-
cumstances to determine the issue of lability. In some Instances, as
explained, the violation of a standard or guideline may constitute
negligence per se.

Although highway depar‘rment by statute or judicial decision, may
have immunity for design func‘mon there ave, as noted, several signifi-
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cant exceptions. Thus, depending on the circumstances, a design or
safety guideline may be relevant in determining whether the department

has met its standard of care.

Few decisions seemingly have involved highways that are construeted
in compliance with contemporary guidelines. What little decisional law
there is indicates that compliance with recognized or generally accepted
guidelines is very persuasive. On the other hand, mere compliance with
guidelines without an adequate consideration of the particular highway
location will not absolve the department of alleged negligence.

The issue of guidelines often arises in cases involving highways that
fail to meet contemporary, more stringent standards. The cases gen-
erally hold, however, that there is no general duty to upgrade or rebuild
highways merely because the standards or criteria have been revised.
The rule most often applied is that the highway is to be judged by the
guidelines in foree at the time it was constructed. Newer guidelines, of
course, may be quite relevant in cases involving “changed conditions.”
A flagrant violation of a contemporary guideline, amounting to what
might be called gross negligence, also may result in liability.

In several cases involving alleged negligent maintenance, claimants
have successfully used departmental maintenance procedures to show,
for example, that the department had, or should have had, notice of the
defective highway eondition or to establish the degree of care that the

department should have exercised.
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APPLICATIONS

The foregoing research should prove helpful to highway and transportation
administrators, their legal counsel, and engineers responsible for the design,
construction, maintenance, and operation of facilities. Officials are urged
to review their practices and procedures to determine how this research can
effectively be incorporated in a meaningful way. Attorneys should find this
paper especially useful in their work as an easy and concise reference document
in tort litigation cases.
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