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A report prepared under ongoing NCHRP Project 20-6, "Right-of-Way
and Legal Problems Arising Out of Highway Programs, for which the
Transportation Research Board is the Agency conducting the Research.
The report was prepared by Walter A. McFarlane. Larry W. Thomas,
TRB Counsel for Legal Research, is principal investigator, serving
under the Special Technical Activities Division of the Board.

THE PROBLEM AND ITS SOLUTION

State highway departments and transportation agencies have a continuing need
to keep abreast of operating practices and legal elements of special problems in
highway law. This report deals with conditions and limitations in Federal-aid
programs.

This paper is included in a text entitled, "Selected Studies in Highway Law."
Volumes 1 and 2, dealing primarily with the law of eminent domain, were published

"by the Transportation Research Board in 1976; and Volume 3, dealing with contracts,

torts, environmental and other areas of highway law, was published in 1978. An
addendum to "Selected Studies in Highway Law," consisting of five new papers and
updates of eight existing papers, was issued during 1979, and a second addendum,
consisting of two new papers and 15 supplements, was distributed early in 1981. A
third addendum consisting of eight new papers, seven supplements, and an expand-
able binder for Volume 4 will be distributed-early in 1983. The text now totals
more than 2,200 pages comprising 56 papers, some 30 of which have been supplemented
during the past 3 years. Copies have been distributed to NCHRP sponsors, other
offices of state and federal governments, and selected university and state law
libraries. The officials receiving copies in each state are: the Attorney General,
the Highway Department Chief Counsel, and the Right-of-Way Director. Beycnd this
initial distribution, the text is available through the TRB publications office at
a cost of $90.00 per set.
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State Highway Programs Versus
the Spending Powers of Congress

By Walter A. McFarlane

Deputy Attorney General
Office of the Attorney General of Virginia
Riclimond,. Virginia

INTRODUCTION®

The advent of the 1960's and 1970’s ushered in an unprecedented rise
of federal programs in the field of transportation. This paper attempts
an evaliation of those programs as they affect the relationships between
the States and the Federal Government. It is important to nete that
Congress’ use of its spending powers has been strongly defended by
the Supreme Court of the United States, as will be explained in some
detail later. This paper will provide a helpful tool for those who would
or must defend the federal viewpoint. However, the author has also
attempted to analyze the present cases and make suggestions to aid
those who do not share the views of Congress. Additionally, the discus-
sion can apply to other grant-in-aid programs outside the field of trans-
portation. Because the subject matter to be covered is very broad,
it is impracticable to discuss every issue that may arise. This paper,
nevertheless, should provide a useful overview to those attorneys who
are faced with problems in this particular area of the law.

FEDERAL-AID FOR HIGHWAYS

Although the federal role in highways dates back to the embryonic
stages of our government, outside of the establishment of post reads,
the Cumberland Road, and federal assistance for “demonstration
projects,” no significant or organized federal participation existed

prior to 1916.* In that year the federal-aid program was promulgated.

with the enactment of the Federal-Aid Road Act of 1916.* One of the
significant provisions of this early act was the recognition of a Federal-
State relationship, whereby the construction, ownership, and main-
tenance of highways was to be the responsibility of the State, subject

Highway Assistance rrograms: A His- 2 1d. at 2; Pub. L. No. 64~156 (July 11,
torical Perspective, Congressional Budget 1916).
Office, pp. 1-2 (Jan. 1978).

to approval of the Secretary of Agriculture.® But it was not until the
middle 1950’s that the present, extensive federal highway program was
instituted.* In 1956, after much debate, the Federal-Aid Highway Act
of 1956 was passed, creating a trust fund for financing a vastly expanded
federal highway program.® It is from this wellspring that the program
has reached its present proportions. During the period 1957-1977, more
than $93 billion were obligated for the programs financed by the High-
way Trust Fund, of which $83 billion were actually spent.® Added to
the expenditures from the general fund of some $7 billion, a total of
$90 billion was expended in federal-aid for highways during this period.”
Under the current system the Federal Government is authorized to
provide the State with funding for a large number of highway pro-
grams.® Depending on the particular project, federal funding varies
from 50 to 95.percent of the amount® required to implement the pro-
gram, and, in certain limited situations, the Federal Highway Ad-
ministration.is allowed to provide 100 percent of the necessary fund-
ing '
In order to receive these federal funds, States must comply with
certain requirements or conditions that promote numerous federal
policies and programs: for example—the control of signs along cer-
tain highways;™ the control of junkyards along certain highways;*
payment of the prevailing wage on all federal-aid projects under the
Davis-Bacon Act;*® weight and size limits on Interstate highways;®

8 Jd. This same policy is now expressed
in 23 U.S.C. §145. “The authorization of
the appropriation of Federal funds or their
availability for expenditure under this
chapter shall im no way infringe on the
sovereign rights of the States to determine
which projects shall be federally financed.
The provisions of this chapter provide for a
federally assisted State program.” The
Federal road program in 1816 was placed
under the Secretary of Agrieulture; how-
ever, it was consolidated in 1966, along with
certain other transportation-oriented agen-

cies, under the Secretary of Transportation

and the name of the immediately respon-

sible agency was changed from the Bureau

of Public Roads to the Federal Highway
Administration. Pub. L. No. 89-670, 80
Stat. 931.

* President Eisenhower in a speech de-
livered at-the Governor’s Conference at
Lake George, New York, in' July 1954, set
forth his concept of an expanded highway
program. In September of that year he
appointed General Lucius D. Clay to his
President’s Advisory Committee on a Na-
tional Highway Program. Highway Assis-

tance Programs: A Historical Perspective
supra note 1, at 6. The Committee, referred'
to as the Clay Committee, issued its report,
A Ten-Year National Highway Program, &
Report to the President, in January 1955.
Two general topics were the hallmarks.of
that report. First, the committee noted the
inadequacy of then current highways and
the need for their expansion and, second, it
proposed specific recommendations for the .
financing of the envisioned program. For
specific discussions see both the Committes
report and Highway Assistance Programs:
A Historical Perspective, supra note 1, at
7-10.

5 Pub. L. No. 70-626, 70 Stat. 373.

8 Highway Assistance Programs: A His-
torical Perspective, supra note 1, at 76.

714.

823 U.S.C. § 101 et seq.

923 U.S.C. § 120.

0714,

123 7.8.C. §131.

1223 U.S.C. § 136.

1323 U.8.C. § 113.

1423 US.C. ¢ 127.



provisions for local planning in urban areas (under the three “C’—
continuing, comprehensive, and cooperative—process) ; ** provisions for
protection of the environment;*® protection of park lands;** protection
of air quality;® and inspection and approval of construction by the
Federal Highway Administration on all federal-aid projects **—~to name
but a few of the federal-aid conditions.*

Some argue that the rules, regulations, administrative guidelines, and
procedures adopted to administer these programs demonstrate that the
Federal Government has as much, if not greater, control over a federal-
aid project than has the State.” -

Even those projects for which no federal funding is avaﬂable, or for
which the States do not choose to use federal funding, can be impacted
by federal requirements. For example, some States have adopted the
relocation assistance ** standards across the board on all State high-
way projects rather than pay only on federal-aid projects and thereby
discriminate against displaced parties on pure State projects.”

In view of the present federal-aid programs, the role of the State
needs clarification,* particularly with respect to the decision-making
process.®

ALTERNATIVES FOR THE STATE THAT DOES NOT WISH TO COMPLY
WITH REQUIREMENTS SET BY FEDERAL-AID PROGRAMS

Rejection of Federal Aid

The first alternative is obvious: the individual States could refuse
federal-aid and, thereby, be free to maintain their own program. This is
unlikely to be a realistic approach. Most States rely heavily on federal-
aid, and their construction and maintenance programs would suffer
greatly if such aid were refused. It is safe to say that.an average of
almost one-third of all State highway expenditures is reimbursed from
federal-aid.** Some writers have said, not surprisingly, that the alter-
native of refusal of federal-ald is not reasonable and is, in fact, no
alternative at all.*”

Political Alternative

Another alternative might be referred to as a “political” alternative.
This alternative envisions the .reduction of federal controls through

1523 U.S.C. §134. Not only must the
State have provisions for such local input
but federal regulations, 23 C.F.R. §450
et seq., direct that Metropolitan Planning
Organizations (MPO’s) be established. Al-
though these MPO’s are a form of regional
government, which - are not permitted by
certain State laws or constitutions, the D.C.
Circuit Court of Appeals found they did

not violate the 10th amendment because .

acceptance of the funds is voluntary. Los
Angeles' County, v. Adams, 574 F.2d 607
¢(D.C. Cir. 1978).

16 42 U.S.C. § 4332(2) (¢); 23 C.F.R. 771
et seq.

23 C.F.R. 771 et seq. Under these provi-
sions. before the State can obtain federal
funds, it must prove to the Secretary that
all possible planning has been carried out
to minimize harm to parks, recreational
areas, wildlife and wildfowl refuges, and
historic sites. Because other congressional
enactments have given power to such agen-
cies as the Corps of Engineers to also feview
these matters, the States have argued. that
much duplication of  processes occurs and,
consequently, "vital projects are delayed. -

18 Clean Air Act of 1977, 42 U.S.C.A.
§ 7401 et seq.; 23 C.F.R. § 770 et seq.

1749 U.S.C. §1653(f); 23 U.S.C. 138;

1923 C.F.R. § 637.101 et seq.
20 For a more complete review see 23

‘'U.S.C. and 23 C.F:R. generally. See also,

Highway Assistance Programs: A Historic
Perspective; supra note 1, at 83-86. It
should be noted that this expansion of fed-
eral programs is not peculiar to the high-
way program. See-Kaden, Politics, Money,
‘and State Sovereignty: The Judicial Role,
79 Col. L. Rev. 847, 867-868 (1979);
Madden, The Right to Receive Federal

" Grants and Assistance 37:4 Fed. Bar J. 17,

20 (Fall 1978).

21 Congress is less likely to protect the
sovereignty of the States because of the
changing “structural and political factors
affecting sensitivity to localism in Congress.”
Kaden, Politics, Money and State Sover-
eignty : The Judicial Role, 79 Col. L. Rev.
847, 860; See contra, Elagar, The Shaping’
of Intergovernmental Relations in the
Twentieth Century, The Annals of the
American Academy, 10, 12.

22 Uniform Relocation Assistance and
Real Property Acquisition Policies Act of’
1970, 42 U.S.C. § 4601 et seq.; 23 C.F.R.
§ 740.1 et seq.

22 The Commonwealth of Virginia fol-
lows such a practice. See, e.g., Title 25,
Ch. 6, Code of Virginia (1950, as amended).

-congressional enactments. In light of the remaining alternatives dis-
cussed below, this alternative may be the easiest to implement.

24 Proponents of stronger state controls
can argue that there is a certain distortion
or misstatement in-the verbige found in
23 U.S.C. § 145, supra, which states that
although federal-aid will be given the
States, the sovereignty of the States will
not be infringéd and the provisions of
Chapter One of 23 U.S.C. “provide for a
federally assisted State program.”

. See Ervin, Federalism and Federal
Grants-In-Aid, 43 N.C.L. Rev. 487, 494495

(1965) quoting from White, The States and

the Nation 3 (1953). *

- 26 For example, Virginia’s expenditure
for highways in the fiscal year July 1, 1979,
through June 30, 1980, was approximately
$774 million. Of that amount more than
$337 million was federal-aid. Financial
supplement to the Virginia Department of
Highways and Transportation Commassion
Seventy-Third Annual Report. In ¢alendar
year 1976, the expenditures for highways
-across the nation were approximately $21.39
billion. Highway Statistics 1976, Federal

Highway ° Administrative Report No.
FHWA-HP-HS-76, p.:62. That same year
approximately $6.22 billion was received by
the States in the way of federal-aid. Id.
This overwhelming federal expenditure is
not confined to highways, however; it has
caused former Senator Sam Ervin to state
that the “monetary size and magnitude of
the grants from the federal treasury are
startling.” Ervin, Federalism and Federal
Grants-In-Aid. 43 N.C. L. Rev. 487, 492
(1965).

2" See Walker Field, Colo Public Air-
port v. Adams, 606 F2d 290 298 (10th
Cir. 1979) (dissenting opinion); see also,
Comment, Federal Interference with Checks
and Balances in State Government: A Con-
stitutional Limit on the Spending Power,
128 U. Penn. L. Rev. 402,415 (1979) ; Stew-
art, Pyramids of Sacrifice? Problems of
Federalism in Mandating State Implemen-
tation of National Environmental Policy,
86 Yale, L.J, 1196, 1254, 1262 (1977).



It has been argued that the State is adequately protected by the
federalist system which the United States enjoys. This is the basic
thesis of Professor Herbert Wechsler—namely that “the existence of
the states as governmental entities and sources of the standing law is
in itself the prime determinant of our working federalism, coloring the
nature and the scope of our national legislative processes from their
inception.” #® Professor Wechsler believes, as did James Madison,”
that the Congress is sensitive to local issues and, therefore, that local
opinion will prevail.®*® In fact, Professor Wechsler argues that national
action has always been regarded as “exceptional in our polity, an in-
trusion to be justified by some necessity, the special rather than the
ordinary case.” ** He further notes that even when Congress has acted,
it has done so interstitially, rarely occupying the field completely, and
displacing State prerogatives only so far as is necessary to accomplish:
congressional purposes.*

James Monroe, in discussing the right of the Federal Government
to spend money, argues that security from abuse by Congress exists
at the polls; a Congressman is just as responsive to his constituents
and as sensitive to their needs as is a State representative.®® Finally,
Mr. Justice Brennan, in his strong and articulate dissent in National
League of Cities v. Usery,* agrees with Professor Wechsler ® and
argues that federal intervention into State affairs under the commerce
clause is a decision of the States themselves because representatives
to both the House and Senate are elected from the States.®* He further
adds that “the extent of federal intervention into the States’ affairs in
the exercise of delegated powers shall be determined by the States”
exercise of political power through their representatives in Congress.”¥
In his opinion, it is “highly unlikely that those representatives will ever
be motivated to disregard totally the concerns of these States.” ®

There have been overt expressions by Congress in the highway field
that support this thesis. For example, local public participation is
encouraged by the holding of public hearings on the location and

design of proposed highways * and through the three “C” process.‘"

On the other hand, there have been numerous congressional enactments
for the last several decades that have failed to respect the individuality
of the various States. A review of the rules, regulations, and directives
promulgated to administer these programs illustrates the pervasive
control by the Federal Government over local affairs.® Accordingly,
the funded program is neither a local nor a State program, but remains
a Federal program. Some question whether this central control is war--
ranted in many instances because it fails to recognize the individuality
of the separate States and their ethnic, geographical, and political
attributes. These advocates would submit that a change in the Federal-
State relationship is desirable.*

The Wechsler-Brennan theory to the contrary, it may be argued that,
although a State can participate in the election of representatives to
Congress and thereby share in national policy-making, this does not
guarantee the “sovereignty” of that State. “Sovereignty is not the
tight to join inj; it is the right to go one’s own way.” *

The increase in federal control is blamed often on the judiciary. The
courts, however, are not directly responsible for the expanded federal
role. The courts have in large measure deferred to Congress and the
President, and it has been these latter two branches working together
that have structured the present system. The ballot box ean play a
significant role;* however, if it is to play as significant a role as

28 See Wechsler, The Political Safeguards
of Federalism: The Role of the States in
the Composition and Selection of the Na-
tional Government, 54 Col. L. Rev. 543
(1954).

2 The Federalist, No. 46 at 194 (Lodge
ed. 1888).

30 See Wechsler, supra note 28, at 547.

8114. at 544. Professor Wechsler made
this statement in 1954. Would his opinion
have been tempered had he forseen the
history of the 60’s and 70’s? Note that
Justice Brennan’s opinion in National
League of Cities v. Usery, 426 U.S. 833,

876-77 (1976) continues to support such:

a thesis. '

32 Id. at 545.

33 2 Richardson, Messages and Papers of:
the Presidents 173.

34 426 U.S. 833 (1976).

85 Id. at 876-77.

38 Jd. See contra, Bogen, Usery Limits on
National Interest 22 Ariz. L. Rev. 753, 757,
761.

87 1d. at 877.

38 1d.

8923 U.S.C. § 128.

40123 U.S.C. § 134.

41 These provisions providing for local
participation, although perhaps noteworthy,
have not been enthusiastically accepted in
all of the States. Some States say that
problems arise because the methods estab-
lished to administer the programs are in-
flexible. They fail to take into account the
individuality of the locality or State. What
may work well in New York City may prove
a total disaster in Atlanta, Georgia. Should
a State have difficulty with the guidelines,
the Federal Government argues that the
State is out of step and instead of arriving
at a solution through compromise, it almost
always requires the State to give way. In
such a confrontation the States have found
it easier to submit than fight the issue. Has
this submission to the Federal Government
caused it to grow hungrier? Have the
States gone so far in the surrender of their
programs that they cannot return to a pro-
gram allowing them a stronger self-govern-

ing role? See Barber, National League of-
Cities v. Usery; New Meaming for the Tenth
Amendment, 1976 Sup. Ct. Rev. 161, 181
(1976).

State supporters argue that the States
should assert themselves and “aggressively
assume a position of leadership.” Ervin,
supra note 25, at 498.

42Tn.1776 the colonists feared central
anthority. The Declaration of Independence
evidences that ‘“while the colonists were
concerned with many specific abuses, their
primary objection was to the exercise of
arbitrary authority in London to the ex-
clusion, wholly or in part, of popularly
elected local legislatures.” Cowen, Wkhat is
Left of the Tenth Amendment?, 39 N.C. L.
Rev. 154, 155 (1961); see also note 27,
supra.

43 Barber, supra note 41, at 176.

44 Cowen, supra note 42, at 183.



Wechsler and Brennan suggest, it will require a concerted effort or-
ganized within the States themselves. The States will have to form a
bond. All too often this solution is overlooked where a great number of
States share an idea.® Instead, the States look to their attorneys to
“work magic” with the judicial system in order to overcome the prob-
lem. This brings to discussion the last major alternative: seeking
relief through litigation.*®

Litigation Alternative—The Changing Role of the Spending Power of Congress

Tederal grant-in-aid authority is premised on Axrt. 1 § 8 of the U.S.
Constitution:

[T]he Congress shall have the power to lay and collect taxes, duties,
imports and excises, to pay the debts and provide for the common
defense and general welfare of the United States;

More specifically, the authority is grounded on that portion of the sec-
tion which allows Congress to provide for the general welfare.

The extent of congressional authority, however, has been the subject
of great debate even before the adoption of the Constitution. Three
views have dominated these debates and the acceptance of these inter-
pretations has vacillated with the times.

First View of the General Welfare Clause

The first view argues that the phrase “provide for the common de-.

fense and general welfare” is an entirely separate clause conferring a
separate and distinet power to act in unrestricted ways to provide for
the common defense and general welfare.*’

This interpretation was quickly repudiated by some authorities ¢
on the basis that such a reading is ungrammatical, calling for an
awkward syntax.®® Further, such an interpretation would render super-
fluous the careful and specific enumeration of succeeding congressional
powers found in the Constitution.*

45 Does this mean that the Wechsler-
Brennan theory will work? Not necessarily,
because that theory implies that a single
State somehow has the power of the ballot
box. What will work, however, is the for-
mation of a coalition among State govern-
ments to put pressure on their individual
representatives to act in concert.

48 Obtaining jurisdiction may be a prob-
lem, depending on the individual case. For
8 discussion of this problem, see Cowen,
supra note 42, at 174-75; Nicholson, The

Federal Spending Power, 9 Temp, L. Q. 3,
22-23 (1934).

47 Corwin, The Spending Power of Con-
gress—Apropos The Maternity Act, 36
Harv. L. Rev. 548, 551, n. 8 (1923).

48 Id. citing, 1 Story Commentaries, § 907,
908 and references (5th ed.).

4® Corwin, supra mnote 47, at 551 and
Collier, Judictal Bootstraps and the General
Welfare Clause, ¢ Geo. Wash. L. Rev. 211,
219 (1936).

50 1d.

Madisow's View

_ The second interpretation of the general welfare clause is one that
was espoused by James Madison. According to Madison, the clause
was a qualification on the taxing power and granted no separate
power but restricted the power so as to provide for only those other
specifically enumerated powers of Congress.* It has been argued that
this theory is unsatisfactory, also, because it renders the general wel-
fare clause superfluous.®

Hamilton's View

The third view of the general welfare clause was advocated by
Alexander Hamilton. According to Hamilton, although the general
welfare clause confers no separate: substantive regulatory power on
Congress, it amplifies the taxing power. Thus, the general welfare
clause is said to extend the taxing power to purposes outside the spe-

_cifically enumerated powers ‘granted the Federal Government.®® He.

believed that the phrase embraced a variety of objects that were not
susceptible of specification or definition and the only qualification is
that the object of the appropriation must be general and not specific
and it must be for the general and not local welfare.®* Thus, Hamilton '
viewed the taxing and srending powers as much broader than the
regulatory powers.

Supremé Court Adopts Hamiltow's View

The debate over the so-called “spending clause” lasted for 150 years.®
In 1936, in. United States v. Butler,*® however, the Supreme Court
“settled” the argument by adopting’ Hamllton s view. In that case the
Court rejected Madison’s position that “the grant of power to tax and
spend for the general national welfare must be confined to .the enu-
merated legislative powers committed to Congress.” % Instead, it
accepted that construction espoused by Hamilton and endorsed by Mr,
Justice Story that the power of Congress to spend for public purposes
was not limited by direct grants of power found in the Constitution.*
Nonetheless, both the majority and dissenting Justices of the Court
were of the opinion that a balance must be struck in order to limit such
broad spending powers so as to prevent an encroachment upon preroga-
tives left to the States.*® In striking this balance the majority deter-
mined that the Federal Agricultural AdJustment Act,®® which was the
object of the debate, was an unconstitutional invasion of the reserved

51 1d. 56297 U.S. 1 (1936); see also Collier,
52 Collier, supra note 49, at 220. supra note 49, at 221.

8 Id. 67297 U.S. at 65.

¢ Corwin, supra note 47, at 554. 58 297 U.S. at 66.

58 Helvering v, Davis, 301 U.S. 619, 640 9297 U.S. at 74 and 87.
(1937). %0 48 Stat. 31.



powers of the States because it was “a scheme for purchasing with
federal funds submission to federal regulation. ... The Congress
cannot invade state jurisdiction to compel individual action; no more
can it purchase such action.””® The Court said that to allow Congress
to utilize such methods would allow the spending power to “become
the instrument for the complete subversion of the governmental powers
reserved to the individual states.” ®® The Court further added that
even Hamilton did not suggest such an interpretation whereby the
general welfare “might be served by obliterating the constituent mem-
bers of the Union.” ® »

The dissenters would have upheld the Act on the basis that the
“Necessary and Proper Clause” (U. S. Const., art. 1, §8, cl. 18), as
construed in McCulloch v. Maryland** allowed the 'impasition of such
conditions to accomplish the aims of a permissible expenditure. Aec-
cordingly, three Justices thought the majority’s opinion was incon-
sistent.® One of the dissenters, Mr. Justice Stone, said:

[I]t is a contradiction in terms to say that there is power to spend for.
the national welfare, while rejecting any power to impose conditions
reasonably adopted to the attainment of the end which alone would
justify the expenditure. . . . If the expenditure is for a national public
purpose, that purpose will not be thwarted because payment is on con-
dition which will advance that purpose.®®

/
Court Packing Attempt

One year later, in 1937, the Court was placed in a difficult position.
Prior to the 1936 presidential election, President Roosevelt’'s New Deal
legislation, providing for economic recovery, had not received favorable
acceptance by the Court, Butler being an example. The Court had
struck down six congressional acts, four of which were of major im-
portance to Roosevelt’s plans.®” It had sustained only one significant
New Deal measure.”® At the time of the President’s reelection in
November of 1936 several of the President’s most vital Acts remained

61297 U.S. at 72-73.

62297 U.S. at 75.

63297 U.S. at 77.

04 4 Wheat. (17 U.S.) 316 (1819).

65297 U.S. at 84-85.

86297 U.S. at. 85-86. See also, The Fed-
eral Conditional Spending Power: A
Search for Limits, 70 N.W., L. Rev. 293, 300
(1975).

67 These included the Railroad Retire-
ment Act, Railroad Retirement Board v.
Alton R.R., 295 U.S. 330 (1935); the Na-
tional Industrial Recovery Act, Schechter

Poultry Corp. v. United States, 295 U.S.
495 (1935); the Farm Mortgage Act,
Louisville Joint Stock Land Bank v. Rad-
ford, 295 U.S. 555 (1935) ; the Agricultural
Adjustment Act, United States v. Butler,
297 U.S. 1 (1936); the Bituminous Coal
Conservation Act, Carter v. Carter Coal
Co., 298 U.S. 238 (1936) ; and the Munici-
pal Bankruptcy Act, Ashton v. Cameron
County Dist., 298 U.S. 513 (1936).

68 The Gold Clause; Norman v. Baltimore
and Ohio R.R., 294 U.S. 240 (1935).

before the Court. These included inter alia the National Labor Rela-
tions Act® and the Social Security Act.” The President interpreted
his landslide vietory in 1936 as an endorsement of his programs to
“improve the conditions of the under-privileged in industry and agri-
culture through federal legislation despite the recent Supreme Court
decisions which seemingly blocked his path.” * The President was
determined not to allow the Court to “flout the popular will by what
he, as well as Justices Brandeis, Stone and Cardozo, felt to be a reac-
tionary interpretation of the Constitution.” * Accordingly, on February
5, 1937, the President proposed his plan for appointing as many as six
new justices to the Court.”

Faced with the President’s plan, the Court in West Coast Hotel Co.
v. Parrish ™ held that a State minimum wage law did not violate the
due process clause of the 14th amendment. This decision distinguished
Morehead v. New York ex rel Tipaldo ™ and overruled Adkins v. Chil-
drens’ Hospital.”® But it was two weeks later that a real change became
evident when the first of the President’s vital programs was approved
in National Labor Relations Board v. Jones and Laughlin Steel Corp.”
The opinion shows no serious effort to distinguish Carter v. Carter
Coal Co.™®

There had been no change in the membership of the Court, but Chief
Justice Hughes and Justice Roberts had shifted their positions. What
had induced this change? Possibly only those who participated in the
conferences of the Court knew the answer.”

[Flew attributed the difference in results between the decisions in 1936
and those in 1937 to anything inherent in the cases themselves—their
facts, the arguments presented, or the authorities citéd. . . . But the
consensus among the lawyers speculating on the Court’s sudden reversal
was that the Chief Justice and Mr. Justice Roberts believed that the
continued nullification of the legislative program demanded by the
people and their representatives—as manifested in the 1936 election—
would lead to acceptance of the President’s Court plan, and that this

88 Act of July 5, 1935, 49 Stat. 449. Freund, Sutherland, Howe, and Brown,
70 Act of August 14, 1935, 49 Stat. 620.  Constitutional Law Cases and Other Prob-.
"1 Stern, The Cominerce Clause and the lems, 265-268 (3d ed. 1967).
National Economy, 1933-1946, 59 Harv. L. 74 300 U.S. 379 (1937).
Rev. 645, 677 (1946). 75298 U.S. 587 (1936).
2 1d. 76 261 U.S. 525 (1923).
78]d.; for a discussion of President 77301 U.S. 1 (1937).
Roosevelt’s “Court Packing” plan, see 78208 U.S. 238 (1936); Stern, supre
Mason, Harlan Fiske Stone and FDR’s note 71, at 681.
Court Plam, 61 Yale L.J. 791 (1952) and 1 79 Stern, supra note 71, at 681.



would seriously undermine the independence and prestige of the federal
judiciary, and particularly of the Supreme Court, without preventing
the President from obtaining his objective.” &

Subsequently, either rightly or wrongly, Chief Justice Hughes has:
been credited for his statemanship in using the cases to combat the
President’s plan.®* “A few weeks later the Court sustained the consti-
tutionality of the Social Security Act, in two of the three cases by the
same votes of five to four.” ** At the end of the term Justice Van
Devanter announced his retirement, thus altering the balance of the
Court, Consequently, although the President continued to pursue his
plan, there was no longer a need for it and it was eventually defeated.®®

Creation of the Modern Bowndaries on Spending

Steward Machine Co. v. Davis * was one of the cases, previously men-
tioned, which aided in averting the crisis.* Steward Machine Co. sought
to recover a refund of taxes paid under Title IX of the Social Security
Act,®® contending that the tax and the related unemployment compen-
sation program were unconstitutional. Mr. Justice Cardozo, speaking
for the Court, loosened the restrictions previously placed on the spend-
ing powers under United States v. Butler. Although the Act provided
for conditional credits and appropriations that reached into areas out-
side the scope of enumerated legislative authority, the Court never-
theless found the goals of the Act to be within. the scope of Congress’
powers. This finding allowed the Congress through the spending clause
to invade areas involving local matters which Congress could not regu-
late directly. The Court found no coercion present as had the Court in
Butler. Mr. Justice Cardozo stated “every rebate from a tax when
conditioned upon conduct is in some measure a temptation.” # He
reasoned, however, that motive and temptation were not to be equated
with coercion.®® ) )

Shortly following Steward, the Court decided Helvering v. Davis®®

also involving a challenge to the Social Security Act. The Court found
that, although ‘‘great statesmen’’ had stood for other views, Butler had
settled the issue and, therefore, Congress could spend money in aid of

the “general welfare”*® The Court acknowledged that difficulties
remained.

The line must still be drawn between one welfare and another, between
particular and general. Where this shall be placed cannot be known
through a formula in advance of the event.®!

The Court recognized that there was discretion “at large,” but that
discretion “is not confided to the courts. The discretion belongs to
Congress, unless the choice is clearly wrong, a display of arbitrary
power, not an exercise of judgment.”

These three cases, Butler, Steward, and H elvering, have formed the
basic foundations of the still-maintained Hamiltonian view of the
“spending clause.” Two subsequent cases, however, have also had an
impact in this area and tightened the reins on States even further. The
first case, United States v. Darby,* decided in 1941, for 25 years main-
tained a tight hold on the 10th amendment.®* The Court determined
inter alia that the Congress could use reasonable means to accomplish
their goals even though it meant control of intrastate commerce. In
response to the question concerning the impact of the 10th amendment
on their reasoning, the Court held that “[o]ur conclusion is unaffected
by the Tenth Amendment. . . . The amendment states but a truism
that all is retained [by the States] which has not been surrendered.”

The second case, Oklahoma v. United States Civil Service Commis-
sion,” decided in 1947, also militates against limitations on the breadth
of-the spending clause. The Court held that “[w]hile the United States
is not concerned with, and has no power to regulate, local political ac-
tivities as such of state officials, it does have power to fix the terms

80 Stern, supra note 71, at 681-682. In
a dissent in National League of Cities v.
Usery, 426 U.S. 833, 868 (1976), Justice
Brennan recognized that the abandonment
of the overly restrictive construction of the
commerce power spelled defeat for Roose-
velt’s Court-Packing plan and “preserved
the integrity of this institution.”

81 Stern, supra note 71, at 682,

82 Id.

83 1d.

84301 U.S. 548 (1937).

85 National League of Cities v. Usery,
426 U.S. at 868.

86 49 Stat. 620.

87 301 U.S. at 589.

88 301 U.S. at 589-590.

80 301 U.S. 619. A shareholder of Edison
Eleetrie Illuminating Company sought an
injunction to restrain the corporation from

making payments and deductions called for

by the Social Security Act. The United
States Commissioners of Internal Revenue
and the United States Collector for the
Distriet of Massachusetts intervened. The
Distriet Court held that the tax upon em-
ployers was not properly at issue and that
the tax on employers was constitutional.
The Court of Appeals reversed. 89 F.2d
393 (1st Cir. 1937). The Court held that
the provisions of the Act did not violate
the 10th amendment and the tax on em-
ployers was a valid excise.

%0 301 U.S. at 640.

91714,

°2 Id.

3312 U.S. 100 (1941). In Dardy, a
Georgia manufacturer challenged an indict-
ment charging him with violating the Fair
Labor Standards Act of 1938. The District
Court agreed with his position and declared
the Act unconstitutional because it sought
to regulate wages and hours of employment
in local manufacturing. The United States
appealed directly to the Supreme Court.

°¢ National League of Cities v. Usery,
426 U.S. 833 (1976), discussed later in
this article, eut this stranglehold to an

extent which is yet to be determined.

9 Darby, supra, 312 U.S. at 123-124.

%8330 U.S. 127 (1947). In Oklahoma,
the State challenged the Hatch Aect, 53
Stat. 1147, as amended 54 Stat. 767, 18
U.8.C.A. §61L as being an infringement
on the States’ prerogatives. Using this Act,
the Civil Service Commission had directed
the suspension from the office of a member
of Oklahoma’s Highway Commission or the
State would suffer the loss of certain fed-
eral funds. The Commission member was
alleged to be in violation of the Act because
he was acting as chairman of the Oklahoma
Democratic Central Committee.



upon which its money allotments to states shall be disbursed.” ® The
10th amendment, the Court held, was not a deterrent to the congres-
sional powers at issue in the case. The Court further stated that there
had been no violation of Oklahoma’s sovereignty, because the State had
overcome the alleged federal coercion by adopting the “simple ex-
pedient” of not yielding to the Federal Government.®® In other words,
there was no coercion because Oklahoma had the choice to either
comply with congressional mandate or lose the federal funds. Oklahoma
had exercised the option to relinquish federal funds and her sovereignty
thereby remained intact.”® _

The Oklahoma case has been important in sustaining congressional
policies that are said to impinge upon areas historically preserved for
the States. Although in Oklahoma only a relatively small amount of aid
was sacrificed by the State, the fact that there was very little economic
impact either has been deemed to be of little significance or has been
overlooked by subsequent courts. Courts have universally accepted the
view that States have the option to utilize the “simple expedient” of
refusing federal funds. In the case of North Carolina, ex rel. Morrow
v. Califano,” North Carolina challenged the constitutionality of cer-
tain provisions of the National Health Planning Resources Develop-
ment Act of 1974 This statute conditioned federal-aid upon the
State’s acceptance of a broad range of federal controls and, in the
case of North Carolina, required an amendment to the State Consti-
tution. Congress authorized the Secretary of Health, Education and
Welfare to cut off all federal-aid to some 42 federal-aid programs in
case a State failed to comply. In North Carolina’s case, the amount of
the proposed cutoff was slightly less than $50 million.

The three-judge court reviewing the statute held that the

_Act is not compulsory on the State. . . . [I]t does not impose a manda-
_ tory requirement to enact legislation ‘on the State; it gives the states

an option to enact such legislation and, in order to induce that enact-
ment, offers financial assistance.1%?

As to whether the Act was coercive, the Court pointed out that North
Carolina’s loss would be less than $50 million and in 1974 the State
revenues totalled some $3.1 billion; consequently, “[tlhe impact of
such loss could hardly be described as ‘catastrophic’ or ‘coercive’.” **¥

In the case of Vermont v. Biinegar,” involving the right of the State
to avoid complying with the Highway Beautification Act, which Con-
gress had placed as a condition to the receipt of federal highway aid,
the Court held that it was unable to say that the reduction “irresistibly
compels a state under threat of economic catastrophe to embrace the
federal plan.”

LIMITATIONS ON CONGRESS' SPENDING POWERS
Spending Must Be for the General Welfare

In view of the foregoing discussion, what arguments do the States
have that there are limitations on the spending clause? As noted, con-
gressional expenditures must be for the general welfare. Consequently,
we must now. determine what is meant by the term “general welfare.”
Hamilton recognized it as pervasive, embracing a vast variety of par-
ticulars not susceptible of specification or definition.'*® In his opinion,
as previously stated, the only qualification on this generality is that
the objective must be general and not local and must involve the nation
and not one particular area.’”” The Court in Butler v. United States
accepted Hamilton’s view. However, it appears that no absolute defini-
tion giving more specificity to the term can be framed; rather, it must
be decided on a case-by-case basis.

The Court has taken the position that general welfare is whatever
Congress finds it to be.® Thus, it is Congress and not the Court that is

97330 U.S. at 143.

98 330 U.S. at 14344. .

98 Tt is important to note that Oklahoma
suffered very little economic loss by em-
ploying the “simple expedient.” She only
lost an amount equal to two years salary
of the official in question.

100445 F. Supp. 532 (E.D.N.C. 1977)
(three-judge court), aff’d mem., 435 U.S.
962 (1978). See also Stiner v. Califano,
438 F. Supp. 796 (W.D. Okla. 1977)
(three-judge court). The case concerned a

federal statute and regulation relative to the’

staffing ratios for day-care centers re-
ceiving federal funds under the Social

Security Act. The day-care centers argued

that the regulation could not be for the

general welfare and was therefore contrary
to Butler v. United States, 297 U.S. 1
(1936). The Court, quoting Helvering v.

Davis, 301 U.S. 619, 640, held that “[t]he

diseretion [to determine general welfare]

belongs to Congress, unless the choice is:

clearly wrong, a display of arbitrary power,
not an. exercise of judgment.” The Court
also held that the conditions were -not a
form of economic duress. 438 F. Supp. at
800.

10142 U.S.C.A. § 300k et seq.

102445 F. Supp at 535-36. It is interest-
ing to note that the Court appears almost
to condemn North Carolina because she
“by some oddity” of her Constitution can-
not comply with the Act. 445 F. Supp. at
535.

103 445 F, Supp. at 535. It is sobering to
see the force cradled in and emanating
from the spending clause when the loss of
$50 million ean be treated as inconse-
quential.

104 379 T, Supp. 606 (D. Vt. 1974).

105 14, at 617; see also State of Oklahoma
v. Harris, 48 F. Supp. 581 (D.C. 1979);
Montgomery County, Md. v. Califano, 449
F. Supp. 1230 (D. Md. 1978). Texas Land-
owners Rights Association v. Harris,” 453

F. Supp. 1025 (D.D.C. 1978), -eff’d, 598
F.24 311, cert. den., 444 U.S, 927 (1979).

106 Corwin, The Spending Power of Con-
gress—Apropos the Maternity Act, 36
Harv, L. Rev. 548, 554 (1923).

307 Jd. This same basic opinion was
shared by James Monroe.” He could see no
dangers in such a liberal construction. Id.
at 562, citing 2 Richardson, Messages and
Pagpers of the Presidents at 173.

108 “We must conclude that into the
‘dread field’ of money expenditure the court
must not. ‘thrust its sickle’; that so far as
this power goes, the ‘general welfare’ is
what -Congress finds it to be.” Corwin,
supra note 106, at 580. This has recently
been confirmed in Buckley v. Valeo, 424



the arbiter as to the latitude given the term,*”® and the role of the Court
is confined to a determination of whether there is any reasonable possi-
bility that the spending is within the discretion granted to Congress.*

Some have argued that the Court has abdicated its responsibility in
this area because one of the necessary roles of the Court is to umpire
our federalism.!* ‘“Important legislation should not seek constant
refuge in the judicial theory that the ‘motives of Congress’ are beyond
the province of the court.” *** Failure of the Court to recognize and
accept its role places the fate of the State-in the hands of Congress.'*®
Some argue that without the Courts to protect them, the States will not
be free to legislate and plan their own future. Unless there is some
appreciable control over congressional power, only the Courts are able
to protect the concept of federalism.

Supporters of a strong centralized government argue that any fear
for the safety of our federalism is an overreaction because the
Steward *** and Helvering *** decisions, and cases following them, recog-
nize thiat if Congress uses coercive efforts, the Court will intervene.
Accordingly, the cases must be analyzed to determine if the term
“coercion” is susceptible of definition.

Coercion Explained

The post-Butler ** cases, such as Steward and Helvering, do not
ignore the question of coercion which concerned the Butler majority.
They simply found no coercion to exist.”*” In Steward the Court recog-

nized that each case must be viewed on its own merits; *** however, the
majority questioned whether the concept of undue influence “can ever
be applied with fitness to the relations between state and nation.” ®
This statement may have been born out of a lack of foreseeability of
Congress’ ever increasing spending. It is questioned whether the Court
would have reached the same conclusion given today’s circumstances.'
By carrying such a concept to its logical conclusion, will the inducement
ever amount to coercion and, if not, does federalism exist through the
teachings of the Constitution or through the goodwill of Congress?
If the goodwill of Congress plays such an important role, does our
federalism enjoy a constitutionally guaranteed stability?

‘We have seen the position taken by the Supreme Court based on
Oklahoma,*® but it appears that the courts have not fully accepted the
Steward definition of undue influence and are still weighing coercion
on a case-by-case basis.”® Certain recent cases have begun to employ
a test which seemingly should better define the coercion necessary to
induce the court to impose its jurisdiction. Under that test, if the
“simple expedient” of refusing the federal-aid threatens ‘“‘economic
catastrophe,” the statute will be struck down.** Such atest bodes ill
for any strength the States may seek in arguing coercion. It remains
questionable “whether any showing, of economic hardship, no matter
how great, would be sufficient to compel a finding of coercion.” **

It is apparent that the courts have too readily accepted the Okla-
homa ** concept without weighing the present day circumstances. When

18 301 U.S. at 590.

U.S.1 (1976). There the Court recognized
that the scope of general welfare was
“quite expansive.” It was for “Congress to
decide which expenditure will promote the
general welfare,” and whether the means
cliosen “appear ‘bad,’ ‘unwise,’ or ‘anwork-
able’ ” was to the Court irrelevant. 424 U.S.
at 90-91. Congress through the Necessary
and Proper (Clause can condition the ex-
penditures in whatever manner is neces-
sary to achieve their general welfare goals.
424 U.S. at 91. See also Senator Sam J.
Ervin, Jr.’s article, Federalism and Federal
Grants-in-Aid, 43 N.C.L. Rev. 487 (1965),
which apparently reflects the understanding
of Congress. In discussing the Court’s
determination to place no discernible judi-
cial limits on Congress’ spending for the
general welfare Ervin states: “Thus Con-
gress alone, ultimately, has the awesome
burden of reconciling every grant with con-
stitutional federalism.” Id. at 495.

102 Percy, National League of Cities .

Usery: The Tenth Amendment Is Alive and
Doing Well, 51 Tul. L. Rev. 95, 106 (1976).
Ervin, Federalism and Federal Grants-in-
Aid, 43 N.C.L. Rev. 487, 495 (1965).

110 Helvering v. Davis, 301 U.S. 619, 640
(1937); see also, Cowen, What is Left of
the Tenth Amendmentf 39 N.C.L. Rev. 154,
174 (1961); Pomeroy, Constitutional Law,
228-29 (10 ed.).

11 Freund, Umpiring the Federal Sys-
tem, 54 Col. L. Rev. 561 (1964); see also,
Percy, supra note 109, at 106-107.

112 Niicholson, The Federal Spending
Power, 9 Temp. L.Q. 3,14 (1934). .

113 Barber, National League of Cities v.
Usery: New Meaning for the Tenth Amend-
ment, 1976 Sup. Ct. Rev. 161, 175 (1976).

114 301 U.S. 548 (1937).

115 301.U.8. 619 (1937).

116 297 U.S. 1 (1936).

17 The Federal Spending Power: A
Search for Limits, 70 Nev. L. Rev. 293, 302
(1975).

1e 14,

120 Walker Field, Colo. Public Airport v.
Adams, 606 F.2d 290, 298-299 (D.C. Colo.
1979) (dissenting opinion) Rev. 293, 303,
n. 59 (1975).

121330 U.S. 127 (1947), supra, text ac-
companying note 88.

122 ) g., Stiner v. Califano, 438 F. Supp.
796 (W.D. Okla. 1977), State of North
Carolina ex rel. Morrow v. Califano, 445
F. Supp. 532 (E. D. N.C. 1977) (three-
judge court) ; Vermont v. Brinegar, 379 F.
Supp. 606 (D. Vt.1974).

123 F.g., Vermont v. Brinegar, 379 F.
Supp. 606, 617 (D. Vt. 1974) and State of
North Carolina ez rel. Morrow v. Califano,
445 F. Supp. 532, 535 (E.D. N.C. 1977)
(three-judge court).

124 National League of Cities v. Usery:
A New Approach to State Sovereignty, 48
U. Colo. L. Rev. 467, 483-84 (1977). Note

Ohio v. United States Civil Service Comm’n,
65 F. Supp. 776 (S. D. Ohio 1946), where
the Court at 780-781 distinguished coercion
from inducement. Citing Steward, supra,
they point out that while every conditional
grant is a temptation, there is a wide dif-
ference between inducement and a coercion.
There was no coercion in this case,” the
Court held, because the State was “not pre-
vented, forbidden, enjoined, prohibited, or
compelled to refrain from employing any
person it may choose to employ. . . .” Id.
at 781. Although this is an attractive argu-
ment, it is arguable that it is wrong in
finding that an inducement can never be
coercive. Holding enormous funds from the
States can be so harmful to State programs
as to give the State no alternative. If the
State wishes to continue with its program
it must give way to the federal conditions.
‘When this occurs, “inducement” can amount
to coercion.
125 330 U.S. 127 (1947) supra.
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Oklahoma and Steward were decided, federal-aid to the states was
miniscule compared with that aid given the states today.*** It can be
argued that, contrary to Justice Cardozo’s position in Steward,” fed-
eral-aid can rise to something more than an inducement. Given the great
dependence by the States on federal-aid, federal conditions could
amount to coercion.'®

THE TENTH AMENDMENT

Any discussion of the “spending clause” unavoidably requires an
analysis of the 10th amendment.**® Inasmuch as the spending clause is
one of the constitutional powers te which the 10th amendment ap-
plies,* in order to understand the relationship of the two concepts, a

short capsulation of the history of the I0th amendment is in order.*”

1791-1837

The history of the 10th amendment can be divided into three periods.
The first period covers roughly the time of its adoption in 1791, through
the era of the Federalist judges, to 1837, two years after the death of
Chief Justice Marshall.'®** During this period the Court was “as unani-
mously Hamiltonian as Marshall and the other Federalist judges could
makeit, . . "%

It was during this period also that the 10th amendment was first
reviewed by the Court in Martin v. Hunter's Lessee.** That honor went
to Mr. Justice Joseph Story,“an advocate of Federalism equal almost in
ardor to Chief Justice Marshall.” *** In this case the Commonwealth of
Virginia had challenged the Supreme Court’s appellate jurisdiction to
review a case from the Virginia Court of Appeals. The Supreme Court
held that the first Judiciary Act granted such jurisdiction to it. The

Court said that the people had established the Constitution and if the
Constitution granted a power the States had no right to object.’®

Chief Justice Marshall later gave further support to the Hamilton
theory. In McCulloch v. Maryland **' he maintained that the 10th amend-
ment had merely been “framed for the purpose of quieting excessive
jealousies.” *** In this case he also noted the difference between the
amendment and a similar provision found in the Articles of Confedera-
tion and pointed out that the word “expressly,” which was present in
the Articles,’® was omitted from the 10th amendment; therefore, the
Court held there was no restriction imposed on the implied powers
inherent in the Constitution. .

Subsequently, if any doubt remained as to his opinion of tlie amend-
ment he settled the matter in Gibbons v. Ogden.’® In that case he
solidified the Hamiltonian view by holding that the 10th amendment
was ‘“no limitation” on the commerce power.

1837-1935

Two years after Marshall's death, however, the Court in New York
v. Miln *** determined that the States had not surrendered their “police
powers.” 2 Thus, this case marked the birth of the second period in
which the Madison theory prevailed, and the cases following for almost
100 years thereafter sustained this theory.*

1935 to Present

During the years 1935 and 1936, primarily because of President
Roosevelt’s New Deal legislation, there was a proliferation of cases

.

126 Walker Field, Colo., Public Airport

Authority v. Adams, 606 F.24 290, 299

(10th Cir. 1979) (dissenting opinion).

127 301 U.8. at 590.

128 Walker Field, Colo., Public Airport
Authority v. Adams, 606 F.24 290, 298-99
(10th Cir. 1979) (dissenting opinion).

120 “The powers not delegated to the
United States by the: Constitution, nor pro-
hibited by it to the States, are reserved to
the States respectively, or to the people.”
U. S. Const. Amend. X.

130 There is an apparent conflict between
the 10th amendment and the Supremacy
Clause which states:

This Constitution, and the laws of
the United States which shall be
made in pursuance thereof; and all

tredties made, or which shall be'
made, under the authority of the
United States, shall be the supreme
law of the land; and the judges in
every state shall be bound thereby,
anything in the Constitution or
laws of any state to the contrary
‘notwithstanding. U.S. Const. art.
Viel.2 . . )
181 A more extensive history can be found
in several excellent articles, e.g., Casto, The
Doctrinal Development of the Tenth
Amendment, 51 W. Va. L. Q. 227 (1949);
Barber, supra note 41; Cowen, supre note
42.
132 Casto, id. at 232; Cowan, id. at 157.
133 Casto, id. at 232.
18¢] Wheat. (14 U.S.) 304 (18186).
135 Casto, id. at 232. ’

188 This reasoning ignores the fact that while he was still Chief Justice? Casto,

the 10th amendment had been ratified in
1791 because the “people” were fearful of
too much centralization. See Casto, id. at
233 n. 31.

137 4 Wheat. (17 U.S.) 316 (1819).

138 74. at 401.

189 “Fach State retains its sovereignty,
freedom, and independence, and every
power, jurisdiction, and right, which is not
by this Confederation ezpressly delegated
to the United States in Congress
Assembled.” (Emphasis added.)

140 9 Wheat. (22 U.S.) 1 (1824).

14111 Pet. (36 U.S.) 102 (1837).

42 Was it coincidence that the Court
switched philosophies so shortly after
Marshall’s death, or was the Court merely
expressing a view which, because of Mar-
shall’s dominance, they were hesitant to do

supra note 131, at 235.

143 B.g., License Cases, 5 How. (46 U.S.)
564 (1847); Collector v. Day, 11 Wall, (78
U.S.) 113 (1870) ; Slaughter-House Cases,
16 Wall. (83 U.S.) 36 (1872); Polloch v.
Farmer Loan and Trust Co., 157 U.S. 429
(1895) ; Kansas v. Colorado, 206 U.S. 46
(1907) ; Schechter Poultry Corp. v. United
States, 295 U.S. 495 (1935); Carter v.
Carter Coal Co., 298 U.S. 238 (1936). For
a more complete discussion of this.period,
see Casto, supra note 131, at 235-244. Also
note that there were certain cases during the
period in which the Court appeared to
waver from the solid Madisonian view. For
example, State Freight Case, 15 Wall. (82
U.S.) 232 (1872); Lottery Case, 188 U.S.
321 (1903). See also, Missouri v. Holland,
252 U.S. 416 (1920), where Justice Holmes



involving the 10th amendment,** all of which sustained the Madison
view which protected the reserved powers of the States. In 1937, how-
ever, three cases brought to an end the Madison century."** Although
those cases did not in specific language overrule Carter Coal, and
Butler, for example, their holdings and rationale had substantial im-
pact *** and ushered .in the new era of Hamiltonian dominance which

continues today.*”

Thus in 1941, in United States v. Darby,**® the Court held that there
was nothing in the history of the 10th amendment to suggest that it
was more than a declaration of the relationship between the National
and State governments; accordingly, it “states but a truism that all
is retained which has not been surrendered.” '**

introduced a new restriction on the powers
reserved to the States. In this case he used
the Supremacy Clause in combination with
the treaty powers of the Constitution to
determine that the Amendment had no effect
on treaty powers. Accordingly, it is argu-
able that Holmes created an instrument (a
treaty) that could dominate the States more
freely than the Commerce Clause. Casto,
supra note 131, at 242-243. For a discus-
sion of the Amendment and its relationship
to the treaty powers, see Cowen, supra
note 131, at 160-164.

144 Schechter Poultry Corp. v. United
States, supra; United States v. Constantine,
296 U.S. 287 (1935) ; Hopkins Federal Sav-
ings & Loan Association v. Cleary, 296 U.S.
315 (1935); Butler v. United States, 297
U.S. 1 (1936) ; Carter v. Carter Coal Co.,
supra; Ashton v. Cameron County District,
298 U.S. 513 (1936). See also, Casto, supra
note 131, at 243-244, for a short summary
of the issues in those cases.

145 National Labor Relations Board v.
Jones & Langhlin Steel Corp., 301 U.S. 1
(1937) ; Steward Machine Co. v. Davis, 301
U.S. 548 (1937); Helvering v. Davis, 301
U.S. 619 (1937).

146 In fact, the Steward decision, in this
writer’s opinion, so eviscerates Butler that
it, for all practical purposes, left nothing
but the initial theory intact.

147 Casto, supra note 131, at 245. The
effect of National League of Cities v. Usery,
426 U.S. 833 (1976), will be discussed
infra. .

148 312 U.S. 100 (1941), discussed supra;
see discussion in text accompanying note
93. This opinion prevailed until National

League of Cities v. Usery, 426 U.S. 833
(1976), which is discussed infra.

140 312 U.S. at 124. Note the unanimity
of the Court. Of the five justices who joined
the Carter Coal Co. opinion, only Justice.
Roberts remained; but his views had
changed considerably since the earlier de-
cision, Lockhart, Kamisar, Chopes, Consti-
tutional Law 221 (3d ed. 1970). Note also
that this was not the first time such a pre-
cept found acceptance by a Court. See
Casto, supra note 131, at 233, 246 citing
United States v. The William, Fed. Cas.
No. 16700 at 622 (D. Mass. 1808).

It is interesting that the Court only 5
vears previously in Carter v. Carter Coal
Co., 298 U.S. 238 (1936), took quite the
opposite view of the Constitution’s history.
In Carter, the Court states: “those who
framed and those who adopted that instru-
ment meant to carve from the general mass
of legislative power, then possessed by the
states, only such portions as it was thought
wise to confer upon-the federal government;
. . . The determination of the Framers
Convention and the ratifying conventions
to preserve complete and unimpaired state
self-government in all matters not com-
mitted to the general government is one of
the plainest facts which emerges from the
history of their deliberations.” 298 U.S. at
294, 295. Mr. George Mason of Virginia
also expressd fear of the States’ future
without language such as that set out in
the Amendment. During the Virginia De-
bates he advised that he desired “a clause
in the Constitution, with respect to all
powers which are not granted, that they are
retained by the states. Otherwise, the

The Darby rationale prevailed from 1941 to 1976 when the Court
decided National League of Cities v. Usery,™ a case which limited the
Federal Government’s domination in the field of commerce.!s* Although
the issues in that case concerned the relationship of the Commerce
Clause to the 10th amendment, the rationale may be applied to the

spending clause.!®?

NATIONAL LEAGUE OF CITIES

In National League of Cities the Court confined its decision concern-
ing restraints on congressional power vis-a-vis the States to those where
Congress attempts to regulate “States as States.” **®* The Court held

power providing for- the general welfare
may be perverted to its destruction.” 3
Elliotts Debates 422 (24 ed., 1836) (1937
reprint). Finally, Senator Sam Ervin states
in Ervin, Federalism and Federal-Grants-
in-Aid 43 N.C.L. Rev. 487 (1965) : “From
their observations of the monarchies of
Europe, the members of the Constitutional
Convention were well aware of the despotic
propensities that exist in every unitary sys-
tem of government. They fully compre-
hended the everlasting political truth that
no man or set of men can be safely trusted
with unlimited governmental power. Ac-
cordingly, they divided the functions of the
states and federal”government not only to
protect their local political and economic
interests, but also more wisely to protect
the future generations of Americans from a
totalitarian government.” Ig. at 488.

150 426 U.S. 833 (1976).

151 For several years prior to National
League of Cities the Court had shown a
special sensitivity to the States’ interest in
“retaining control over its internal govern-
mental arrangements.” Michelman, States’
Rights and Stutes’ Roles: Permutations of
“Sovereignty,” in National League of Cities
v. Usery, 86 Yale L. Rev. 1165 at 1166.
Professor Michelman lists the following
cases inter alia: Milliken v. Bradley, 418
U.S. 717 (1974) ; Mayor of Philadelphia v.
Educational Equality League, 415 U.S. 605
(1974).

152 Percy, National League of Cities v.
Usery: The Tenth Amendment is Alive and
Doing Well, 51 Tul. L. Rev. 95, 104-106
(1976&. Contra, State of North Carolina ez
rel. Morrow v. Califano, 445 F. Supp. 532

(E.D. N.C. 1977) (three-judge court), and
Stiner v. Califano, 438 F. Supp. 796 (W.D.
Okla. 1977) (three-judge court). Note also
that the Court in National League of Cities
states in a footnote that it “expresses no
view as to whether different results might
obtain if Congress seeks to affect integral
operations of state governments by exer-
cising authority granted it under other
sections of the Constitution such as the
spending power, art: 1, §8, cl. 1. ...”
426 U.S. at 852, n. 17. Justice Brennan in
his dissent further suggests that Congress
can get around the majority opinion by
conditioning their grants in accordance
with the spending clause. 426 U.S. at 880.

163 426 U.S. at 845. The question before
the Court was whether the Fair Labor
Standards Act could be applied to State
employees. In reaching its decision, the
Comrt reviewed and discussed two cases
which had preceded National League of
Cities. One of these cases was sustained
by the Court and the other was overruled.
The first case, Maryland v. Wirtz, 392 U.S.
183 (1968), was the high water mark in
the Court’s recognition of Congress’ power
to regulate state activities under the Com-
merce Clause. In Wirtz, the Court extended
the minimum wage and maximum hour pro-
visions of the Fair Labor Standards Act to
employees of State institutions and schools.
The Court overruled this case because mini-
mum wage laws displaced a State’s ability
to structure employment practices and
thereby impaired a State’s ability to fune-
tion effectively in a Federal system. The
Court sustained the second case, however.
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that Congress cannot regulate those functions of a State that are
“essential to separate and independent existence.” ** The Court dis-
tinguished those congressional powers which may preempt State con-
trol over “areas of private endeavor.” *** Thus the decision did not
limit congressional power over the private arena.

It is not clear what the Court meant by the phrase “States as States,”
or by the term “essential” as it relates to State functions. These ex-
pressions have created much discussion.”®® For example, the argument
is advanced that the definition of one term carries with it most of the
descriptional attributes of the other, although they are not synonomous.
Another term the Court employed in establishing what powers of the
States will be protected—namely those functions which provide “ser-
vices . . . the States have traditionally afforded their citizens” **"—

In that case, Fry v. United States, 421 U.S.
542 (1975), the Court had held that em-
plovees were subject to wage and salary
controls imposed by the Economic Stabili-
zation Act of 1970. The Court in National
League of Cities distinguished Fry from
Wirtz by balancing the serions inflation
problem which the Economic Stabilization
Act treated against the federal intrusion.
Because the intrusion was temporary, the
Court found that no State policy choices
were displaced. Accordingly, Congress did
have the power to regulate public employ-
ees’ wages, but those powers were limited to
emergency situations which were temporary
in nature.

134 Id., quoting from Lane County v.
Oregon, 7 Wall. (74 U.S.) 71 (18G9). The
Court also quotes Lame to establish its
recognition of the independent existence of
the States. “[I]ln many articles of the
Constitution the necessary existence of the
States. and, within their proper spheres,
the independent anthority of the States, is
distinetly recognized.” 426 U.S. at 844,
quoting from 7 Wall, (74 U.S.) at 76.
Thus, the Court recognizes that the States
have areas of autonomous power which ean-
not be infringed by eongressional mandates
even where those powers are exercised by
Congress pursuant to expresslv delegated
powers. See also, Note, 18 B.C. Induns. &
Com. L. Rev. 736, 739 (1976). The Cowrt
further recognized that “neither govern-
ment, mav destroy the other nor curtail in

any substantial manner the exercise of its
powers.” 426 U.S. at 844, quoting: Metcalf
& Eddy v. Mitchell, 269 U.S. 514, 523
(1926). Finally, the Court qnoted Texas v.
White, 7 Wall. (74 U.8.) 700, 725 (1869),
for the proposition that “[t]he Constitution,
in all its provisions, looks to an indestrue-
tible union, composed of indestructible
States.”

156 426 U.S. at 840.

156 For a more in-depth review see
Michelman, States’ Rights and States’
Roles: Permutations of “Sovereignty” in
National League of Cities v. Usery, 86 Yale
L. J. 1165 (1977); Schwartz, National
League of Cities v. Usery—The Commerce
Power and State Sowereignty Redivivus,
46 Fordham L. Rev. 1115 (1978); Barber,
National League of Cities v, Usery: New
Meawing for the Tenth Amendment, 1976
Sup. Ct. Rev. 161 (1976) ; Percy, National
League of Cities v. Usery: The Tenth
Amendment Is Alive and Doing Well, 51
Tul. L., Rev. 95 (1976). Note also, National
League of Cities v. Usery: A New Approach
to State Sovercignty, 48 U. Colo. L. Rev.
467 (1977); Bogen, Usery Limits on
National Isiterest, 22 Ariz. L. Rev. 753
(1980) ; Tribe, Unraveling National League
of Cities: The New Federalism and Afirma-
tive Rights to FEssential Government Ser-
vices, 90 Harv. L. Rev. 1065 (1977).

157426 U.S. at 851, A list of services that
qualify is listed id.

also aids in their interpretation. In other words, the role of “States
as States” and what is “essential” to the States may be viewed from
an historical perspective and a determination will be made whether
the questioned service is one which history demonstrates the States
have traditionally provided.'® Certainly there are services that the
States may provide which qualify as “traditional” services but which
¢an also be provided by private citizens.*®® For example, it is recognized
that there are both private and public schools, private and public refuse
collectors, and private and public police (guards). Traditionally, how-
ever, most of these services are now and have been provided by the
States. As an example of a service that is not traditional, the Court
pointed to the operation of railroads. The States have not regarded
such an operation as falling within an area that is an “integral” part
of the services they provide as a State.® The bulk of the nation’s
gailroads are operated by private or guasi-public entities, not by the
tates. '

Mr. Justice Brennan criticized the essential versus nonessential test,
as “unworkable.”*** e further criticized the majority opinion inter
alia because it would allow the States to determine what is essential 1
and, in addition, by distinguishing and not overruling Fry v. United
States,'* he believed the majority applied its standard inconsistently
within its opinion,™*

NATIONAL LEAGUE OF CITIES AND THE SPENDING CLAUSE

_ It is submitted that the theory underlying National League of Cities
is as applicable to the indirect controls in federal-aid programs for
highways as it'is to controls based on the delegated powers of the
Corr}merce Clause.”** The power to spend for the general welfare may
lmpinge upon, even invade, the traditional services provided by the

‘158 It will be left to the Courts to deter- League of Cities v. Usery, 26 American U.
mine what is a “traditional” function of the L. Rev. 726, 742 (1977); Ripple and Ken-
States. Michelman, supra note 156, at 1187-  yen, State Sovereignty—A Polished But

1188. See also Bogen, supra note 156, at
778; Cf. Tribe, supra note 156.

159 For a more in-depth discussion and
a review of the inherent problems sece
Michelman, supra note 156, at 1173-1180.

160 426 U.S. at 854 n. 18.

161 426 U.S. at 865.

162 426 U.S. at 871.

163421 U.S. 542 (1975).

164 426 U.S. at 872.

165 See, Toward New Safeguards on Con-
ditional Spending : Implication of National

Stippery Crown, 54 Notre Dame Lawyer
745, 757 (1979): “[I)f under National
League of Cities, the federal Commerce
Power may not intrude into the area of
‘integral government functions’ [426 U.S.
at 851} of the state, ought a similar prohi-
bition ever govern attempts by the Congress
to condition monetary grants on stipula-
tions which operate directly upon the strue-
ture or functions of state government
itself9”



States.’® It cannot now be said just how far the Court will extend the
rationale established in National League of Cities. Should the Congress
be allowed to invade traditional and essential State functions through
the use of the spending power but not through the Commerce Clause?
Is the construction and maintenance of highways an “essential” or ‘tra-
ditional” State function? Can the employment of the spending clause
abrogate traditional State functions just as extensively as can a con-
gressional enactment under the Commerce Clause? Does the right of
the State to refuse federal-aid distinguish the two? In other words,
does the fact that the State has such an option distinguish the two
powers so that an invasion through spending does not constitute a pro-
hibited invasion?

MAY SPENDING POWERS INVADE A TRADITIONAL STATE FUNCTION?

It is necessary first to.determine whether the construction and main-
tenance of highways is a traditional State function. Historically, high-
ways have been constructed, maintained, and regulated by State govern-
ments. As previously discussed, not only has Congress recognized this
fact in the promulgation of federal-aid to highway programs by stating
that the program remains a federally assisted State program,'® but
the Supreme Court has recognized this principle in a number of cases
involving the Commerce Clause. The most prominent of those cases is
South Caroling State Highway v. Barnwell Bros., Inc.*® wherein the
Court stated:

Few subjects of state regulation are so peculiarly of local concern as
i5 the use of state highways. There are few, local regulation of which
is so inseparable from a substantial effect on interstate commerce.
Unlike the railroads, local highways are built, owned, and maintained
By the state-or its municipal subdivisions. The state has a primary and
immediate concern in their safe and economical administration.*®

The Court in Bibb v. Navajo Freight Lines; Inc.,'" 20 years later,
recognized that “{t]he power of the state to regulate the use of its

More recently in the case of Raymond Motor Tramsportation, Inc.,
et al. v. Rice, et al.* a case involving Wisconsin’s regulation of twin
trailers upon its highways, the Court stated that the special deference
given to State highway regulations is derived from “a recognition that
the States shoulder primary responsibility for the construction, main-
tenance, and policing of their highways, and that highway conditions
may vary widely from State to State.” (Cities omitted) *'

The question arises whether the Court, based on National League of
Cities, might apply this concept in the highway area. In the case of
State of North Caroling ex rel. Morrow v. Califano, a three-judge Dis-
trict Court rejected such an argument in-a footnote.” The District
Court held that there was no direct regulation in the case and that the
constitutional basis for the condition was not the Commerce Clause.
The Court determined that the constitutional authorization in this case
was the spending power.”® The Court cited Useryv. Charleston County
School District ' in support of its view that National League of Cities
was limited to the Commerce Power.

It should be noted, however, that the Charleston County School Dis-
trict case dealt with the Equal Pay Act which they noted was an anti-
discrimination measure and was viewed as an exercise of Congress”
power to adopt legislation enforcing the 14th amendment’s guarantee
of equal protection of the law. The 14th amendment stands on a mueh
different basis than does the 10th amendment. As the Supreme Court;
held unanimously in Fitzpatrick v. Bitzer,”" a case decided four days
after National League of Cities, the expansion of congressional power
under the enforcement provisions of the 13th, 14th, and 15th amend-

172 434 [J.S. 429 (1978). Court established that even those instances

highways is broad and pervasive.

166 See discussion in text accompanying
footnotes 11-20. See also Barber, supra
note 41, at 171. Professor Barber points
out that “[n]o observer without a political
or litigious stake could classify the Mann
Act as economically motivated, or the Lind-
bergh Act, or the Civil Rights Act of 1964.
Congress has used the taxing power for pur-
poses of regulating sales of sawed-off shot-
guns, sales of marijuana, and gambling.
Congress uses its spending power to im-
prove recreational facilities in the states,
for police and fire protection, to promote
the arts, and even, through revenue sharing,

” 17

to improve the political positions of state
and local governments. ‘Such uses of federal
power were either not justified in them-
selves or- not rationalized by the Court in
terms of the great national objectives of
national defense, prosperity, racial justice,
and fundamental civil iberties—as broad as
these categories are.” (Citations omitted.)

167 23 U.S.C. § 145.

108 303 U.S. 177 (1938).

169 303 U.S. at 187.

170 359 U.S. 520 (1959).

1711359 U.S. at 523.

173434 U.S. at 444, n. 18. This case was
followed by Kassel v. Consolidated Freight ’
ways ‘Corp., 101 S.Ct. 1309 (1981), which
affirmed the 8th Circuit’s decision that 65-
foot double trailers were as safe as shorter
truck units. The Court enforced the con-
cept of negative implication by finding once
again that the Commerce Clause itself is
“g limitation upon state power even with-
out econgressional implementation.” 101
S.Ct. at 1315, citing Hunt v. Washington
State Apple Advertising Commission, 432,
U.S. 333, 350 (1977). The Commerce
€lause does not specifically state that the
courts have the power to prevent inter-
ference with interstate commerce where the
Congress has failed to act. Nevertheless, in
the early history of the Constitution the

where Congress has failed to exercise its
power that the Commerce Clause still pre-
vents the State from inhibiting the flow of
interstate commerce. See Cooley v. Board
of Wardens, 12 How. (53 U.S.) 299 (1851).
For other cases concerning the states role
in highways, see, Southern Pacific Co. v.
Arizona, 325 U.S, 761, 783 (1945) ; Maurer
v. Hamilton, 309 U.S. 598, 604-05 (1940),
and Morris v. Duby, 274 U.S. 135, 143
(1927).

174 445 F, Supp. 532, 536 n. 10 (E.D.
N.C. 1977) (three-judge court), af’d mem.,,
435 U.S. 962 (1978).

175 Id.

176 558 F.2d 1169 (4th Cir. 1977).

117 427 U.S. 445 (1976).
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ments resulted in a diminution of State sovereignty. Fitepatrick
reaffirmed the Court’s position in Ez parte Virginia *® that the “pro-
hibitions of the Fourteenth Amendment are directed to the States, and
they.are to a degree restrictions of State power. It is these which Con-
gress is empowered to enforce. . . . [S]uch enforcement is no invasion
of State sovereignty.” *® In contrast, the spending power is not directed
specifically at the States. Accordingly, Morrow is not dispositive of
the issue as it concerns the spending power and the Charleston County
School District case did not reach that issue. Apparently the Morrow
court was of the opinion that it was significant that the conditions based
on the spending power are not compulsory unless such conditions
amount to a coercion.

In the case of Stiner v. Califano ™ the Court, likewise, rejected
National League of Cities as being applicable to the spending clause.
The Court in that case could not agree that the challenged statute and
regulation would directly displace the States’ freedom to ‘“structure
integral operations in areas of traditional governmental fune-
tions. . . .” * The Court further noted that National League of Cities
had expressed no view as to the impact of that decision on the spend-
ing power.'®* Once again no rationale is offered by the Court from
which one can adequately determine why it rejected the theory under-
lying National League of Cities. The Court was of the opinion, however,
that the COIIdlthIlS, imposed under the spending power, did not reach
a form of economic duress.

In State of Oklahoma v. Harris,**® 13 States challenged the consti-
tutionality of a provision under the Social Security Act which required

the States, as a condition to receiving Medicaid funds, to maintain’
certain levels of state payments to the Supplemental Security Income:

program.’® The States argued that the conditions violated the 10th
amendment and exceeded the constitutional authority of Congress. The
Court held that the conditions were closely related to a legitimate fed-
eral purpose and in furtherance of the general welfare provision of the
Constitution.®* The Court also held that the conditions did not violate
the 10th amendment because acceptance was voluntary: “The state is
free to make its own decision as to the way its financial resources are
allocated. It may avoid the requirements of the Section by choosing to
withdraw from the Medicaid program.” **

1718 100 U.S. 339 (1879). 182 438 F. Supp. at 800 n. 4.
179100 U.S. at 346 (emphasis added). 183 480 F. Supp. 581 (D. D.C. 1979).
180438 F, Supp. 796 (W.D. Okla. 1977) 184 42 U.S.C. § 1382g.
(three-judge court). 185 480 F. Supp. at 586.
181438 F. Supp. at 800 n. 4, citing Na- 186 Id. at 586.
tional League of Cities, 426 U. S at 852.

In Montgomery County, Maryland v. Califano **' the County argued

that the National Health Planning and Resource Development Act of
1974 **® was contrary to the 10th amendment. The Court found that

the County’s participation was voluntary, was not coercive, and did

not violate the 10th amendment. In fact, the Court stated that it had
found no cases where the courts had struck down an Act of Congress
based on the 10th amendment.

In Texas Landowner Rights Association v. Harris**® the State of
Missouri and political subdivisions of 12 states and a number of land-
owners brought an action against the Secretary of Housing and Urban
Development challenging the National Flood Insurance Program as
unconstitutional, inter alia, because it abrogated the concept of federal-
ism and violated the 10th amendment by invading the traditional local
government function of land-use regulation. The Court did not agree be-
cause it found the program was voluntary. Furthermore, in answer to
the plaintiffs’ request to balance the severity of the sanctions against
the discretion left to the States, the Court said: “[t]he suggestion of
testing federal coercion upon the States through a balancing process
has long been rejected.” **°

In Walker Field, Colorado Public Airport Authority v. Adams,*** an
airport authority sued the Secretary of Transportation and others
challenging conditions placed on federal-aid. The Tenth Circuit Court
of Appeals held that the conditions imposed did not “ ‘operate to directly
displace the States’ freedom to structure integral operations in areas
of traditional governmental functions.’” *** Although the Court found
that the State in this instance had a choice, the Court did say: “It may
be that some eonditions imposed-under the spending power of congress
would exceed constitutional limits, but we see no-such violation here.” ***
Judge McKay wrote a strong dissent in which he concluded that he
could no longer accept the import of previous cases on the matter.®
He found that:

[T]hose cases stand today in essentially the same posture as the Com-
merce Clause cases before National League of Cities was decided. . . .
Since it is clear that the federally mandated alteration of state govern-
ment function in this case is precisely the kind condemned in National
League of Cities, the principal logical distinction between the cases,
if any, must be bottomed on the fiction that the spending power cases
involve a freedom of choice which is not available under the mandated

187449 F. Supp. 1230 (D. Md. 1978), 190453 F Supp. at 1030.

aff’d mem., 599 F.2d 1048 (4th Cir. 1979). 101 606 F.2d 290 (10th Cir. 1979).
188 42 U.8.C. §¢ 300k et seq. 192 74, at 297 (quoting National League
189 453 F. Supp. 1025 (1978), aff’d mem., of Cities, 426 U.S. at 852).

598 F.2d 311 (D.C. Cir.), cert. den., 444 108 4. at 297-298.

U.S. 927 (1979). 194 606 F.2d at.298.

_gI_



programs condemned in National League of Cities. The time has long
since passed when the mere formality of choice should satisfy constitu-
tional requirements. . . . This court should not ignore the practical

" financial needs of present day state governments. Those needs may well
have ended the freedom of choice once inherent in- such conditional
grants.!®

Finally, in State of New Hampshire Dept. of Employment Security
v. Marshall **¢ the First Circuit Court of Appeals was asked to review

a decision by the Secretary of Labor that the New Hampshire Unem- -

ployment Compensation Law failed to conform in a number of respects
to the requirements of the Federal Unemployment Tax Act (FUTA).*’
The issue was whether the 1976 amendments to FUTA “violate[d] the
sovereign integrity of the states” and “impair[ed] their ability to func-
tion effectively under the federal system as guaranteed by the tenth
amendment.” **8
The court stated that the narrow question was “whether this case falls
within the new furrow ploughed by National League of Cities v. Usery,
. or follows in the wake of Steward Machine Co. v. Davis. . . '
New Hampshire argued that the “option of the state to refuse to par-
ticipate in the program is illusory, since the severe financial conse-
quences that would follow such refusal negate any real choice.” **
The expert evidence demonstrated that at most it would cost New
Hampshire $1,100,000 annually to comply with the program. The Labor
Department’s estimate was much less. The Court held that there, unlike
in the National League of Cities case, the evidence established that
extending coverage to the employees of New Hampshire and its political
subdivisions would not “ ‘significantly alter or displace’ the ability of
New Hampshire ‘to structure employer-employee relationships in such
areas as fire prevention, police protection, sanitation, public health and

test for coercion is extremely rigid. A state’s chance of successfully
attacking federal control appears very slim at present. The state will
only be successful if it can prove that the coercion rises to a level that
would prove “catastrophic” to the state’s function if it were to refuse
the federal-aid or that coercion must emanate from a source other than
the “inducement” of federal-aid.

If coercion must rise to this level, it is arguable that the rationale
and opinion found in National League of Cities is of little significance
and is limited to the Commerce Clause.** This would lend credence to
Justice Brennan’s position that Congress could get around the barriers
posed by the majority opinion in National League of Cities by merely
attaching conditions under the spending clause.**®

It is submitted that interference by Congress through the spending
power is just as significant as interference through the Commerce
Clause.®® If the Court truly wants to leave some degree of integrity in
the state government, an integrity that is not subject to the control of
Congress, is it not logical that if the fiscal aid would displace a free
choice of the state that it must in some way limit Congress’ power under
the spending clause in the same manner as it has limited Congress’
power under the Commerce Clause? :

The Court in Sherbert v. Verner * found that the availability of
benefits could not be conditioned upon giving up a constitutional right.

20¢ Schwartz, supra note 156, at 1132, that it could not compel the States to legis-

205426 U.S. at 880. Also note that in late, which was necessary in order to carry

parks and recreation.’ ” **

It is important to note that in this case the Court did not give passing
treatment to the money involved. The opinion indicates that the Court
spent time in determining the fiscal impact on New Hampshire—the
implication being that a significant fiscal impact may have dictated a

different result.

These cases emphasize the premise that, not only does coercion still
play a role in the decision-making of these cases but, with the excep-
tion of the courts in Walker Field ** and State, Etc. v. Marshall,** the

195 14, (footnote omitted).

196 616 F.2d 240 (1st Cir. 1980), cert.
den., 449 U.S. 806°(1980).

19726 U.8.C. §¢ 3301-3311. It should be
noted that one of those nonconformities
was New Hampshire’s failure to extend
unemployment coverage to State employees
who were either temporary, seasonal, or

nonclassified.

198 616 F.2d at 244.

199 14. (citations omitted).

200 7d. at 246. .

201 Jd. at 248 (quoting National League
of Cities, 426 U.S. at 851).

202 Supra note 191.

203 Supra note 197,

EPA v. Brown, 431 U:S 99 (1977), a con-
solidated case affccting California, Arizona,
Virginia, Maryland, and the District of
‘Columbia, the central issue concerned the
authority of Congress: to force States to
legislate to carry out one of their programs.
(This author was Counsel for Virginia in
the case). The Environmental Protection
Agency had promulgated regulations under
the Clean Air Aect of 1970, 42 U.S.C.
§6 7401-7642 (Supp. I 1977), to vegulate
air quality standards for both direect and
indirect sources. The scope of the trans-
portation control plan was pervasive, con-
cerning such matters as the maintenance of
auto emission equipment and use of mass
transit. The obligation to carry out the plan
was passed on to the States. Iailure of the
States to implement the plan conld result in
civil and eriminal penalties against State
officials under EPA’s initial interpretation.
At the Supreme Court level EPA. conceded

out the plan. Counsel- for the States and
D.C. had recognized- early in the prepara-
tion of the case before the Supreme Court
that Congress had an “ace in the hole”
because if they lost the case they could
accomplish their purpose by tacking on
other requirements as a condition to federal-
aid. This anticipation was confirmed with
the 1977 amendments to the Clean Air Act.
For further diseussion, see Note, The Im-
plementation of Transportation Controls
Under the 1977 Clean Air Act Amendments,
50 U. Colo. L. Rev. 247 (1979).

206 S¢¢ Ripple and Kenyen, supra note
165.

207 374 U.S. 398 (1963). For a thorough
discussion of this case, see Note, Toward
New Safeguards on Conditional Spending :
Implications of National League of Cities
v. Usery, 26 American U.L. Rev. 726
(1977).



The Court apparently has distinguished this case, however, because
it involved a private individual and not a state. In this case the South
Carolina Employment Security Commission denied unemployment
compensation to the appellant, a member of the Seventh Day Adventist
Church, because it had viewed as without good cause the appellant’s
refusal to accept employment on Saturday, the day that her faith cele-
brated the Sabbath. The Court found the Commission’s decision uncon-
stitutional reasoning that “to condition the availability of benefits upon
this appellant’s willingness to violate a cardinal principle of her reli-
gious faith effectively penalizes the free exercise of her constitutional
liberties.” 2°¢ Should the fact that Sherbert involved individual consti-
tutional privileges distingunish it from application to the spending
clause? .

There is a way that Congress could satisfy those who oppose exten-
sive use of the spending powers to invade what they believe to be “tra-
ditional” functions of the States. Either Congress or the Court could
decide that the limitation recognized in National League of Cities
applies as well to the spending clause and that Congress will not place
a condition on fiscal aid that extends into an area traditionally within
the control of the States if the-fiscal aid involved was large enough that
it would displace a state’s freedom of choice to accept or reject. In
order to preserve the right of Congress at times to override the States
in those instances where unified national response is necessary, if the
Congress or the Court determined that the federal program invaded
an area traditionally left to the States, this would balance **° the adverse

_impact on the integrity of the affected traditional function of the States
against the federal interest in the nationwide application of the con-
dition.?*® This would still allow the concept espoused in Oklahoma to
remain viable as to those functions of the State which States exercise
concurrently with Congress, or which are not viewed as *‘traditional”
State functions, or where the aid was not large. Such nontraditional
functions would continue to remain subject to Congress’ indirect regu-

lation through conditional spending. At the same time, the States would
retain their integrity in certain areas.

In order to accomplish this, however, either Congress or the Court
must recognize that today’s federal-aid to the States is indeed over-
whelming when compared to that offered when Steward Machine Co.
was decided in 1937. .

IS THERE SOUND REASONING IN FEDERALISM?

‘Without checks, the spending powers of Congress may undermine
federalism. It has been said that the individuality of the States counter-
acts stagnation and deadening uniformity,”* Justice Brandeis said:

It is one of the happy incidents of the federal system that a courageous
state may, if its citizens choose, serve. as a laboratory; and try novel
social and economic experlments without risk to the rest of the coun-
try 212 .

According to Judge McKay,

[T]he concept of diversified power, as a check on the loss of individual
liberty that would be inherent in one central government of unlimited
power, remains vigorous. . . . These constitutional concerns about:
restraints on governmental power through institutional structure are
grounded not only in the Tenth Amendment but also in the structural
assumptions of the Constitution as a whole.**® -

Professor Wechsler points out that federalism was the

. means and price of the formation of the Union. ... In a far
flung, free society, the federalist values are enduring. They call upon
a people to. achieve a unity sufficient to resist their common perils and
advance their common welfare, without undue sacrifice of their diversi-
ties and the creative energies to which diversity gives rise. They call
for government responsive to the will of the full national constituency,
without loss of a. responsiveness to lesser voices, reflecting smaller
bodies of opinion, in areas that constitute their own legitimate con-
cern .

211 §ee  Wilkinson, Justice John M. Authority v. Adams, 606 F.2d 290, 299

208 14, at 406.

209 Balancing by the Courts is not un-
usual. In fact, Justice Blackmun suggested
in National League of Cities that the Courts
will have to employ balancing to determine
the margins of “traditional” functions of
the States. 426 U.S. at 856.

210 Walker Field, Colo., Public Airport
Authority v. Adams, 606 F.2d4 290, 298
(10th Cir. 1979) (dissenting opinion). For

further discussion of balancing, see Bogen,
Usery Limits on- National Interest, 22 Ariz.
L. Rev. 753, 766-768 (1980); Comment,
Federal Interference with Checks and
Balances In State Government: A Consti-
tutional Limit on the Spending Power,
128 U. Penn. L. Rev. 402, 423425 (1979);
Kaden, Politics, Money and State Sover-
eignty : The Judicial Role, 79 Col. L. Rev.
847, 896-897 (1979).

Harlan and the Values of Federalism, 57
Va. L. Rev. 1185, 1193-1194 (1971),
Comment, Federal Interference with Checks
and Balances, supra note 211, at 418.
212 New State Iee Co. v. Llebmann 285
U.S. 262, 311 (1931), see also Justxce

Harlan’s comments in Duncan v. Louisiana, .

391 U.S. 145, 193 (1968) (dissenting
opinion).
213 Walker Field Colo., Public Airport

(10th Cir. 1979) (dissenting opinion) quot-
ing Tribe, American Constitutional Law 301
(1978) ; Cf. Choper, The Scope of National
Power Vis-a-vis the States: The Dispensa-
bility of Judicial Review, 86 Yale. L. J.
1552 (1977). ’

- 214 Wechsler, The Political Safeguards of
Federalism: The Role of the States in the
Composition and Selection of the National
Government, 54 Col. L. Rev, 543 (1954).
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APPLICATIONS

The foregoing research should prove helpful to highway and transportation ad-
ministrators and their legal counsel. Officials are urged to review their practices
and procedures to determine how this research can effectively be incorporated in a

meaningful way. Attorneys should find this paper especially useful in their work as
an easy and concise reference document.

NCHRP PROJECT COMMITTEE SP20-6

Robert W. Cunliffe, Chairman, Pennsylvania Department of Transportation
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