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THE PROBLEM AND ITS SOLUTION 

State highway departments and transportation agencies have a continuing need 
to keep abreast of operating practices and legal elements of special problems in 
highway law. This report deals with legal issues related to highway and transpor­
tation departments' compliance with Federal and State requirements for public in­
formation. 

This paper is included in a text entitled, "Selected Studies in Highway Law." 
Volumes 1 and 2, dealing primarily with the law of eminent domain, were published 
by the Transportation Research Board in 1976; and Volume 3, dealing with contracts, 
torts, environmental and other areas of highway law, was published in 1978. An 
addendum to "Selected Studies in Highway Law," consisting of five new papers and 
updates of eight existing papers, was issued during 1979, and a second addendum, 
consisting of two new papers and 15 supplements, was distributed early 1981. A 
third addendum consisting of eight new papers, seven supplements, and an expand­
able binder for Volume 4 will be distributed early in 1983. The text now totals 
more than 2,200 pages comprising 56 papers, some 30 of which have been supple­
mented during the past 3 years. Copies have been distributed to NCHRP sponsors, 
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other offices of state and federal governments, and selected university and state 
law libraries. The officials receiving copies in each state are: the Attorney 
General, the Highway Department Chief Counsel, and the Right-of-Way Director. 
Beyond this initial distribution, the text is available through the TRB publica­
tions office at a cost of $90.00 per set. 
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The Effects of Federal and State Public Information Acts on 
Highway and Transportation Department Activities 

By Orrin F. Finch 
Attorney 
Legal Division 
California Department of Transportation 
Sacrnmento, California 

INTRODUCTION 

Congress enacted the Freedom of Information Act (FOIA) effective 
July 4, 1965.1 This date was obviously chosen to symbolize a new free­
dom providing all persons, not merely citizens, with an effective right of 
access to government "information." Congress created in the Act a new 
private right enforceable in court for access to all federal agency rec­
ords unless covered by one of the nine enumerated exemptions. The 
individual's, right of access was created without regard to any standards 
of relevance, intended use, or need for the information. The motivation 
for enacting such legislation was to prevent secrecy in government and 
establish the "public's right to know" as a check on government. FOIA 
was enacted because federal agencies had turned the predecessor statute 
on its head, transforming it into a secrecy statute.2 

Despite these worthwhile objectives, today it is found that the princi­
pal use of FOIA is for individual selfish objectives.3 It provides poten­
tial litigants against government with an alternative discovery device 
with few limitations. As will be explored, FOIA may provide claimants 
and potential claimants against state and local agencies with the ability 
to use FOIA to discover information and documents in the possession 
of federal agencies which might otherwise not be available through local 
discovery rules. 

STATE PUBLIC RECORD ACTS 

Current political sensitivity to demands for more "government in the 
sunshine" • has not been confined to the federal level of government. 

1 5 U.S.C. § 552. 
2 H.R. REP. No. 1497, S9tl1 Cong., 2d 

Sess. (1966), reprinted in Freedom of In­
fonnation Act Source Book 22, 25-27 
(1974). 

3 One aut hor snggcsts that in practice 
"freedom of infot·mntion mav be less a ve­
hicle for informing the pubiic than a vast 
fishing expedition for prhrate industry." 
Arnold, Who's Going Fi hing in Govern­
ment Files? Juris Doctor, April 1976, at 
17, note 22. 

4 "Government in the sunshine" has gen­
eral reference to opening the government's 
business to public scrutiny including rights 
of access to government documents. In the 
specific sense the terminology refers to 
"open meeting" laws such as that found in 
5 U.S.C. § 552b. See, Berg & Klitzman, An 
l nterpretive Guide to the Government in 
the Sunshine Act (1978). 

State legislatures have al o provided judicial remedi s for governmen­
tal failure or refu al to divul ,.e l)ublic records not deemed exempt.~ 

ome of the e tah1tes are patterned alon"" the lines of F IA. Other 
ststes have enacted "public records acts" requiring the production of 
specificnlly identified writings. In practice, the subtle di t.i.nction be­
tween "information acts" and "public record acts" may be more theo-
1·etical than actual. Major differences involve (1) the burden of record 
search imposed on the state agency, (2) the need and intended use of the 
record (3) the weicrhing and balancing of inter . • between ""Overnment 
and tl1e reque tor concerning the di clo ure of the records sought, and 
( 4-) the "'peeific e.,emption from di clo ure of record for pending or 
potential litigation. 

Generally, public record acts require the requestor to identify docu­
ments with a degree of specificity sufficient to locate the file or document 
with minimum effort. For example, in the so-called reverse-FOIA situa­
tion, it is not unusual for government agencies to receive information 
requests to determine if the agency has received any request from others 
pertaining to the requestor or the requestor's business. Such a demand 
would be proper under FOIA for federal agencies and could involve con­
siderable search effort. "W11 re agencies do not make or keep a record 
of requ .. t an is ue may exist as to the extent of effort required to locate 
thi information. 

Under California's Public Records Act 6 such blanket demands have 
been responded to on the basis that no such information or requests are 
known to exi t and witl1out further .irlentification a to appro:ximat date 
ubject matter, addre ~ and author, the demand are refused. Tl1is 

refusal is based on an assumption that no duty exists to conduct an 
original search of files and records to determine the possible existence 
of information falling within the scope of the demand. Of course, a 
state, as a party to civil litigation, may have a duty under discovery 
statutes to search out, describe, or produce for other parties to the 
litin-ation certain categories of relevant document or writings that may 
tend to lead to the discovery of relevant document . 

State public record acts such as the California statute often provide 
expres exemption_. includinn- pending and pot litial litigation exemp­
tion· pln a provi. ion for acrency di cretion in 'balancing of the equi­
tie in determini o- whether to di~clo e record . Thi latter exemption 
i . ometimes referred to as a "conditional xemption.' The California 
conditional exemption section reads as follows: 

5 See F,·eedom of Information: A Com­
pilatim1 of State Lnws (Senate) Commit­
tee Print., 95th Cong., 2d Sess. (1978), 

GPO Stock No. 052-070-04741-1. 
6 CAL. Gov'T CODE §§ 6250 et seq., 



The agen y shnll justify withholdinrr anv record by demonstrating that 
the record in ques ion is exempt ui.1der :ptess provisfons of tlili chapter 
01· tha;t 0,1 the fact;~ of the partictil<~r case the public -i1iterest served by 
not »uiT.fog the recoi·d. p1~blic cleai·ly 01itweigh.s the 1)1!Hic intere;,t served 
by disclosure of the record. ( Emphasis supplied.) 1 

Balancin"" tatutes uch as thi n1~ce arily "'ive ri e to is ue of mo­
tive, t1 age, and neces~i : which ma , require clisclos re of a document to 
one reque tor and ju ti£y a refusal to another requ,. tor. For ex.ample 
tbe fact that a meml)er of tlie pres~ i entitled o c rtain in ernal docu­
ments does not. en m·e t11at another uch a a con1ractor wi1,b a claim 
again t tbe agency, will Ua\'e equal entitlement. The media tepre enta­
tive may be viewed a eeking tb docmn, it o pro':ect the public inter­
es:t tluou..,.h pote tial disc.lo m· o:f improper goverr:ment activity while 
the contractor may be viewed a eeking th document- for selfish 
reason po ibly o J]JO ed to the public in eTe~t.8 

Contrasting thi wi h FOL~. it ha. been catt ti(:] ' ob erved that any 
noncitizen, includin<• a member of tl,e Ru sia11 KOB, ha an enforc~able 
right to acce o alJ nonexempt documents of the late Department and 
the D partment of Def en e.0 In liort. public infc,1mation act uch a 
FOIA are more akin to discovery statutes wit.bout the protective limita­
tions regarding relevancy, necessity, intended usage, or impact on the 
public intere t. 

No attemp has been made in this paper to rev ew and analyze the 
variou tate information ·tatutes or cases. By ar:" ogy the discussions 
pre ented herein l'egardin"" the u of tl1e FOI.A a a litigation di ·covery 
devise will be applicable depending on the extent that the particular 
local tatute was patterned aft r the FOIA au.d \\·hetber tl1e local tat­
ute. provide for broader exempti011 particn.larly ~xemption for poten­
tial and pendLng Jitigation a well a~ conditional balancing privileges 
absent in the FOIA. 

HISTORY OF FOIA 

'11
0 appreciate the potential effect of information disclo nre acts on 

transportation agency activities it is essential that one review the Fed-

1 CAL. Gov'T CoDE § 6255. 
• But see CAL. GoY'T CODE § 6254.5 added 

January 1, 1982, providing that whenever 
a state or local agency discloses a public 
record otherwise exempt to a member of the 
pub lie, such disclosure constitutes a waiver 
of exemption. To the same effect see Black 
Panther Party v. Kehoe, f2 Cal. App. 3d 
645, 117 Cal. Rptr. 106 (1974). 

9 See Proceedings of ABA National In-

stitute on Freedom of Information, Sun­
shine and Privacy Laws; Impact on Busi­
ll ff, , 34 Bus. L,,w,En 975, 1007 (1979). 
Tl1e BusrNESs L!.w,1m is a publication of 
the Section of C,)rporations, Banking and 
Business Law of the American Bar Asso­
ciation. The proceedings, held December 
9-10, 1977, in New York City were pub­
lished March 1973, at 975-1145. 
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eral Freedom of Information Act, its recent legislative history, and the 
reception it bas recei ed from fedPral agencies and the courts, particu­
larly the nited tates Supreme ourt. Few statute ha:ve generated so 
much litigation in such a brief time.10 

The legi lative 1ristory of the FOIA is itself fascinating and signifi­
cant. The ena ;e had passed the original bill and while it was before the 
House of Representatives President John on impliedly threatened its 
veto. A conrpromi e was effected thron..,.h the House Committee which, 
in conjunction with the Attorne General, wrote a report adopted by the 
House which was more favorable to the concerns of the federal agen­
cies.11 As a result, many irreconcilable conflicts exist between the Senate 
and House reports on the bill. 

It can be e:e erally tated that the court decisions favoring broader 
concepts for di clo nre u ually rely on the enate Repo1-t while deci-
ion npbolclii1 · au exemption will ~enerally rely on the House Report. 

The _ignificance of thi differenc between the Hou e and enate Re­
ports is demon. trat d in the important but ye indeci ive ca e of Gin$­
burg Feld!mwn cf; Bress v . Federal E11errn1 ilclmini, tra.tion.u Plaintiffs 
souo-bt a copy of -the Energy Depnrtment' "Field Audit Guidelines" 
containinn- in i·uction to auditor_ for determining compliance with fed­
eral pric~g re~ulation by petroleum refinerie . The majority of the 
three-judge panel of the Ddrict of Columbia Circuit belabored the 
Jen-i lative intent of the word of Exemption 2 regarding "internal per­
sonnel rules and p.ractices of any agency." Fo1· near1. 35 pages the 
majority and dissent argued as to whether the House Report or Senate 

1 • See the 1,041 F"OIA cases indexed 
thro1t<•l1 ,Tul~· 7, ieso, in the 1980 c<lition, 
Frecd-011i of l-nfo ,matioll Oosa wt edited 
by the U . . Dcpnrtmcnt of Justice, Office 
of Tufo.nlllltion Law and Policw. Thi~ pub­
lication is for sale by the Superintendent of 
Docnrnents, U.S. Govemmrnt Printing 0£­
fi e, Washington. l).C. 20402. It contnins 
an alphobcticnl fo.tfog and index by topics 
of all tcmrt decisions 1·clnt ing to the FOIA 
tQl!cther with the third edition of its Short 
Guide to the Free,fom of 111/ormation Act 
at 151 et seq. See, 1981 edition of Litiga­
tion Under- the Fe,J,eral Freedom of Infor­
mation Act and Privacy Act (6th ed.), pub­
lished bv the Center for National Secnritv 
Studies· sponsored by the American Civil 
Liberties Union Foundation and the Fund 
for Peace. Copies available at a regular 
price of $25 with prepaid orders mailed to : 

FOIA Handbook, Dept. J-1, Center for Na­
tional ccuritv Studie 122 )Inrrland Ave. 
:-:I.E., WA hi~gton, D.C. 2-0002: Als;o of 
g1lnm:al interest is a qnnrforly pt1blfoation 
oi lhe . . Department of J t1stice Office of 
Information Law and Policv called FOIA 
UPDATE. Subscriptions • are available 
t lu-ongh the Superintendent of Documents 
GPO, Wa ·l1ington, D.C. 20402. Annual 
rote is ~.26, single iSSlles $1.50, stock ro, 
027-0(}-80002-5. 

n 81111, Marson, Obtaining Access to In­
formation ;n the Files of Gov~l'-ti,,11e,1t 
Agonci~ : Di c11ssion, 34 Bos. LAWYER 
1003. 1004 (1979). 

u Ginsbn.r!! Feldnum & Bross "· Fe-leral 
Encrg)' Ad.min., 591 F.2d 717 vacated 
r1a111ling rch. 1111 bane, ajf'd 111i-m., 591 F .2d 
752 (D.C. Cir: 1978), cert. dt11 ., 4.4l U.S. 
906 (1979). 



Report was to be relied on in determining the true intent of Congress. 
The issue was whether it is to be read as "internal personnel rules and 
internal personnel practices" or as two independent exemptions : "in­
ternal personnel rules" and "practices of any agency." The majority 
held for the latter interpretation, relying on the House Report. The dis­
sent cited the Senate version as its authority and rejected the House 
Report as unreliable, having been "inserted in an effort to change the 
meaning of the statutory language already adopted by the House which 
initiated the legislation." 13 

The Court of Appeals then granted a rare rehearing en bane, and for 
a while it appeared that this important issue on exempting audit man­
uals would be resolved. However, one justice disqualified himself and 
the court split 4 to 4, leaving the earlier majority opinion as the opinion 
of the D.C. Circuit.14 

The orio-inal FOIA passed il1 1966 is generally conced d to have been 
ine:ffectiv; in achieving the objectives sou ht . .Agencies tended to estab­
lish high fees fox search and copying and demanded preci e descri.ptions 
of writing sought. The 1974 amendments, passed over President Ford's 
veto turned that situation around. The administrative r eaction of most 
federal agencies was generally a complete about face, releasing most 
everything and waiving available exemptions. This was reflected in the later 
policy adopted by Attorney General Bell, infra. The result has been that 
90 percent of all information sought is of no interest except to the party 
requesting it and a concomitant rise in "reverse FOIA cases." 15 

FOIA PROCEDURES IN BRIEF 

The substance and procedure of the entire Act is embodied in 5 U.S.C. 
§ 552. It is divided into two major subsections. Subsection (a) specifies 
what information is to be disclosed and how this is to be accomplished, 
Subsection (b) enumerates nine specific exemptions from disclosure. 

Subsection (a) describes three methods to be used by each agency to 
disclose specific types of information to the public: 

13 591 F.2d 717, 747 (Wilkey, J., dis­
senting). 

14 The majority en bane held that the 
agency may not be required to disclose 
manuals or instructions that set forth cri­
teria or guidelines for the staff in auditing, 
selecting, or handling of cases. Earlier in 
Hawkes v .. Internal Revenue Service, 467 
F.2d 787 (6th Cir. 1972), withholding of 

the Internal Revenue Service's "Return 
Classifier's Handbook" used to select tax 
returns for audit was affirmed on the basis 
that disclosure would significantly impede 
law enforcement. 

15 Arnold, Who's Going Fishing in Gov­
ernment Files? Juris Doctor, April 1976, 
at 17. 

1. Organizational and functional descriptions of each agency, its rules 
of procedure, substantive rules of general applicability, and statements 
of general policy or interpretations adopted by the agency are to be 
published in the Federal Register. For the United States Department 
of Transportation these are found in 49 CFR Parts 7 and 8. 

2. Certain other information such as final opinions, statements of 
policy not published in the Federal Register, and staff manuals and 
instructions are to be made available for reading and copying at each 
agency. Usually reading rooms are provided for this purpose. 

3. All other agency records that are reasonably described and not 
exempt under subparagraph (b) are to be made promptly available upon 
request. 

The nine specific Subsection (b) exemptions from the disclosure man­
dates of Subsection (a) are often referred to by the legislative number 
assigned to each exemption in the Act. They are: 

1. "Properly classified" national defense secrets. 
2. Internal personnel rules and practices of an agency. 
3. Specific statutory exemptions with a 1976 amendment limiting it to 

nondiscretionary statutes or statutes with established criteria for with­
holding records. 

4. "[T]rade secrets and commercial or financial information obtained 
from a person 16 and privileged or confidential." 

5. "[I]nter-agency or intra-agency memorandums or letters which 
would not be available by law to a party other than an agency in litiga­
tion with the agency." 

6. Personnel and medical files. 
7. Law enforcement investigatory records. 
8. Records of financial institutions obtained by a regulatory agency. 
9. Geological and geophysical information. 

This paper will be concerned largely with Exemption 5 and somewhat 
with Exemption 4, each of which has been set forth in full above. 

FOIA applies to all federal agencies within the Executive Branch. As 
defined, "agency" 11 does not include Congress, the Courts, or the govern-

16 The term "person" in exem~ting com­
mercial and financial information "obtained 
from a person" includes individuals, cor­
porations, partnerships and other associa­
tions but excludes "governmental agencies." 
Grumman Aircraft Engineer. Corp. v. Re­
neg·otiation Bd., 425 F.2d 578 (D.C. Cir. 
1970). This would also appear to exclude 
state governments as "persons" within Ex-

emption 4 submitting confidential and com­
mercial information to federal agencies. 
However, in the Grumman case it is sig­
nificant that the court in its opinion capi­
talized the word "Government," thereby 
leaving unresolved whether state and local 
governments are included within the defini­
tion of "persons" ( at 582). 

17 5 u.s.c. § 551(1), 

u, 



ment of the District of Columbia. It does include the "Executive Office 
of the Pre ident," 18 but not the Pre~idenL· immediate peri;onal sta:ff.u 

'What constitu:tes 'agency recor 's" bas been a oui·ce for much diE­
eussion and litigatio.n.'0 Agencies are not duty bound to ret.rieve wrong­
fully removed record to atisfy a record request/' or obtain records 
from contractors or other agencie even though tJ: agency may have a 
ri(Pht to obtain them."" 

The nine FOIA exemption are not maJ'ldatory. A record otherwise 
exempt may be r lea ed by be agency unle it withliolding from the 
public is controlled by ome other tatute. On M y 5, 1977, Attorney 
General Bell in a letter to all federal agencies stated tl1at the govern­
ment should not withhold doaumenl. unle s it wa important to the pub­
lic i:ntere t to do o, even if there was ome ar!!uable legal basis for a 
withhold.ing.:3 Thi policy wa o ten ibly adopted to J'eflec a s-pirit of 
fu[ disclosure and waive1· of technical defen es. Obviou ly it ob.iecti e 
was also to reduce the tremendous workload on the Department of Jus­
tice that wa added by the numerous complaints be.i:lg filed. At the same 
time the Departmen of Justice al o demanded th1:.t it be advised of, and 
concur with any agency refusal to produce documents. 

THE REAGAN CHANGE IN POLICY 

By letter dated May 4, 1981, 2• Attorney Gene:ral William French 
Smith announced a new policy to defend all FOIA suits unless the 

1s 5 U.S.C. ~ 552(e). 
19 Kissinger v. Reporter's Committee for 

Freedom of the Press, 445 U.S. 136 (1980). 
20 The National Academy of Sciences has 

been held not to be a federal agency sub­
ject to FOIA. The court in Lombardo v. 
Handler, 397 F.Supp. 792 {D.C. Cir.1975), 
aff'd mem., 546 F.2d 1043 (D.C. Cir. 1976), 
cert. den., 431 U.S. 932 (1977), took into 
account tbat it was established by an Act 
of Congress (March 3, 1863) ; that it is 
obliged to perform various investigations, 
etc., £or various departments of the Fed­
eral Government; that on several occasions 
the National Research Council was the sub­
ject of Executive Orders; and that a very 
substantial portion of the Academy's in­
come is derived from the Federal Govern­
meI't. The definition of agency was ex­
panded by amendment to the FOIA in 1974, 

PUB. L. No. 93-502, 88 STAT. 1561 (Nov. 21, 
1974), 5 U.S.C. § 552(e), to include any 
government corporation or government­
controlled corporation. J ud5e Sirica in the 
Lombardo case concluded from the Con­
gres ional Conference Repoli. that they rlid 
not ir.tcnd to inelntlc eorporntious which 
receive appropriE,ted funds but are neither 
chartered bv the Federal Government nor 
controlled by it (H.R. REP. No. 93--1380, 
93d Cong., 2d Sess., at 13, 14 (19i4) ). 

2 1 See Kissinger v. Report. Com. for 
Freedom of the Press, 445 U.S. 136 (1980). 

22 See Forsham v. Harris, 445 U.S. 169 
(1980). 

: 3 M1rn,ick, Litiqation Under tJw F-rae­
dom of / 11forma1ion Act a'll,(f, Pdvacy A.et, 
ApJ>endii:, at 56 (1081 ed.). 

'' Vol. IT, Ne·. 3 FOU Ul'D.4TE, June 
1981 (U.S. Department of Justice), at 3. 
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agency'· denial lacks " ub tantial legal ba i " or pre ent "an un­
warranted ri 1, of adverse impact" on other agencies. Thi i in con­
tra t with ttorney General Bell's TJl'ior policy o:f defendin FOIA suits 
only when dLdo ure j "demonshabl. harmful ' even thoua-b exempt 
from dis.clo me. The eri t of the n w policy tatement is embodied in 
the following paragraph from tlle Attorney General's letter : 

As always, agenci must be guided by the -principle that subject to the 
specific exemptions provided by Congres.c; disel,,sure of agency records 
is the forcm,:, t goal in administeri11g the .Act. Accordingly, in respond­
ing to individual FOIA rcqu agencies are urged to conside!' the pub­
lic inte.rP.sts which favor disclosure, to weigh the potential cost s of FOli 
litigation, and to ensure that nondisclosure will not serve to coneeal or 
otherwise facilitate fraud, waste or other wi·ongdoing by government 
employees. 

The letter coneludes with an indication that the Department of Justice 
will be soliciting legislative proposals from the various agencies "to 
reform the FOIA." 

At tl1e July 1981 l1earings l)efore the enate ubcommittee on the 
Constitution. d t.he Hou e ul,Jcon:nmttee on Governmen Information 
and Individual Rights/• the A sistant Attorney General of the Office of 
Legal Policy 1denti£ed 'five pecific problem areas where legislative 
amendments to the FOIA are b eing considered : 

1. In the area of criminal law enforcement the following observations 
were offered: 

To compl: with requests for invcstil!'atoJ;T information, investigatory 
file must lie revi wed line-by-line to segregate exempt from non-exempt 
information. Th present exemption applicable to Cl'iminal inve..<>tiga­
tory files is narrowly dmwn and the revie,v and segregation proeess is 
;time-consuming and complex. 

It is often very difficult for an analyst to detenrune what information 
ntay ha,·e an aclvc e effect an important law enforcement interests. Re­
questers may be able to piece together (in ways unknown to the FBI 
em11loyee responcling to a FOIA r equest) segrei?atcd bits of information 
whlch appe;i.r innocuous on thei face but whlch can be used to identify 
the.e..'ristenc.! of a government investigation or an informant. It has been 
the Department's experience that ome erimfoals, es11ecially those in­
vohed in organized crime, have both tlie incentive and the resources to 
useFOIA to such ends. Some have shown great per istence in us:ihg the 
.Act. The FBJ, for instanoo, has received 137 requests from one im­
prfaoned felon, who is reported to be an organized crime "hit man." 

•• Vol. II, No. 4, FOI..ti UPDATE, Sep­
tember 1.981 (U.S. Departm.ent of Justice), 
at I et seq. 



2. The impact of FOIA upon national security is also viewed as a 
major concern: 

Our intelligence agencies can demonstrate that there is a belief among 
some important foreign sources that FOIA makes it impossible for our 
,government to adequately protect sensitive information from disclosure. 
That belief in their view significantly impedes our intelligence activities 
abroad .... The line-by-line review of documents requested under 
FOIA seems a very questionable use of their time, particularly in light 
of the fact that, even though a great deal of material must be reviewed, 
very little can ultimately be released by intelligence agencies. 

3. More pertinent to the subject matter of this paper, the administra-
tion is also concerned about its use as a discovery tool: 

The use of FOIA as a litigation discovery device presents a third area of 
great concern to parties in litigation with the United States, or for that. 
matter parties engaged in private litigation, to request information un­
der the Act, even where they have compulsory process available under 
the rules of civil or criminal procedure or under agency regulations. 
Such requests are often nothing more than attempts to circumvent the 
limitations of relevance and need imposed by applicable discovery rules, 
or, simply to harass the government. A requester/litigant can, through 
FOIA, impose burdensome document production requirements which 
are, for good reason, impermissible under the applicable discovery rules. 

It is often necessary for the government attorneys responsible for a 
government litigation to take time from their case preparation to review 
documents in response to a FOIA request from an opposing litigant. 
There is considerable evidence that many in the private bar are aware 
of the potential for disruption and delay of litigation afforded by FOIA 
and deliberately use the Act to harass a prosecuting agency. 

We do not believe that Congress intended FOIA to be so used as a 
means of disrupting law enforcement or avoiding the rules of discovery 
in judicial or administrative proceedings. 

4. Use of FOIA by commercial interests to gain government informa­
tion relating to their competition is also viewed as needing congressional 
review: 

It is apparent that commercial interests have made great use of FOIA to 
obtain such [ confidential business] information. For instance, over 
85 percent of the FOIA requests to the Food and Drug Administration, 
which received over 33,000 FOIA requests last year, are from the regu­
lated food and drug industries, or their representatives seeking informa­
tion relating to its competitors. 

5. Lastly is the increasing costs to government of complying with 
FOIA requests. During deliberations on the 1974 amendments to FOIA, 
Congress estimated that annual government-wide costs in handling 
FOIA requests would be between $40,000 and $100,000. Very recent sur­
veys indicated that 19 0 direct cost s exceeded $57 million, while less 
than 4 percent of this "as recovered in fee collections. 

In concluding his remarks, the Assistant Attorney General tossed out 
a not so subtle challenge to Congress to make the Act a more useful and 
reasonable public information device: 

In this regard, I would note also that Congress may wish to reconsider its 
own complete exclusion from the Act. Nothing in our review of the Act 
to date has convinced us of the wisdom or necessity for this complete and 
total Congressional exclusion. Certainly, no body of the federal govern­
ment has more to do with how key decisions affecting our citizens are 
made. However, we of course recognize that this issue is one for the 
Congress itself to assess and resolve. 

Already Congress has responded to a small portion of the Adminis­
tration's concerns by attaching a rider to the Economic Recovery Tax 
Act of 1981 excluding the Internal Revenue Service from the require­
ments of FOIA. 2

• The Administration would also like to see the FBI and 
the CIA excluded. This is likely to occur in the near future. Amend­
ments have aiso been introduced to increase fees, increase the agency's 
response time, and restrict the number of requests that an individual 
can make of one agency on a given subject. 

FOIA AS A DISCOVERY DEVICE 

The requestor's motive, purpose, necessity, standing, or intended 
usage of the documents are all immaterial under FOIA.21 As a result, 
the Act has proven to be an alternative and effective discovery device 
for litigants and potential litigants, particularly against governmental 
agencies.2" If a governmental document is not obtainable under the rules 

2s Section 701 of the Economic Recovery 
Act of 1981 provides as follows : 

(a) GENERAL RULE.-Paragraph 
(2) of section 6103 (b) ( defining return 
information) is amended by adding at the 
end thereof the following new sentence : 
"Nothing in the preceding sentence, or in 
any other provision of law, shall be con­
strued to require the disclosure of stan­
dards used or to be used for the seleCJtion 
of returns for examination, or data used 
or to be used for determining such stan­
dards, if the Secretary determines that 
such disclosure will seriously impair as­
sessment, collection, or enforcement un­
der the internal revenue laws." 

(b) EFFECTIVE DATE.-The 
amondrne11t mad~ by subS<?ctiou (a) shall 
nppl:-· to disclosures after July 19, 1981. 
:

7 Sr.c, hields, Usi119 tlle 'FO ZA as an 
Alternative or Adjunct to Discovery, in 

Marwick, Litigation Under the Federal 
Freedom of Information Act and Privacy 
Act, at 132 et seq. (1981 ed.); Levine, 
Using the Freedom of Information Act as 
a Discovery Device, 36 Bus. LAWYER 45 
(1980); and Arnold, Who's Going Fishing 
in Government Files? Juris Doctor, April 
1976, at 17. 

28 See Firestone Tire & Rubber Co. v. 
Coleman, 432 F.Supp. 1359 (N.D. Ohio 
1976), which demonstrates that the dis­
closure requirements of the discovery rules 
are more rigorous than the disclosure re­
quirements of FOIA. This case involved 
a consolidated hearing on discovery motions 
by Firestone in its action against the gov­
ernment and identical FOIA demands in­
corporated into a separate FOIA proceed­
ing. See also Sterling Drug Inc. v. F. T. C., 
450 F.2d 698 (D.C. Cir.1971), 

....... 



of discovery or a potential claimant desires the documents in advance 
of li.tigation, FOIA is readily available.•• One adva11tage in using FOIA 
is that other litigation or agency proceedings may he enjoined, pending 
resolution of the FOIA demand providin.,. tl1e potential for delay where 
administrative proceedings have been initiated by the government 
against the requestor. Of course fees can be ebarg~d by the agency for 
FOIA productions of record , wherea~ none are p::,,vided for under the 
federal rules of discovery. Certain confusion ha arisen from judicial 
st.atements of the Supreme Court that di covery fo :: litigatiD purposes 
is not an expressly indicated purpo·e of FOIA.' 0 T'I pronouncement is 
cor ect but fails to also indicate that purpose u af:e and neces ity are 
immaterial.81 

One intere ting ide is ue is whether an at orney representing a liti­
gai:.t again t an agency is guilty of violating the rules of ethics by mak­
ing a FOIA demand. Direct communication with a client represented 
by .zoun el i a nolation of the Canon of Profe sfonal Responsibility.' ' 
No ca e is known to exi t discussing this issue, but t' e ABA :-ule appears 
to support the conclusion bat such conduct i a •i ola tion. , 'ome tate 
rules do, however exempt communication~ wi.th public officials and gov­
ernment offices,"' although the better ro.le prohibit direct communica­
tions with 'governmental employee and officer reJ>re e11ted by coun l 
a ::o matter in,olved with the pending litigation. Assuming that an 
ethical issue does exi t, it can be avoided by ~ ·bmitting the FOIA 
request through the attorney representing the agency. 

29 In Hoover v United States Dept. of the 
Interior, 611 F.2d 1132, 1136-7 (5th Cir. 
1980), the agency contended that the dis­
trict court had the inherent power to stay 
or dismiss the FOIA proceedings where an­
other action raising similar issues as to the 
discc,verabilitv of the same documents was 
pending. Thi; argument waE rejected by the 
Fifth Circuit because discoverability pre­
sented in the other action is not related to 
the ::ights of the general public for access 
to agency records under FOIA. 

30 Renegotiation Board v. Bannercraft 
Clothing Co., Inc., 415 U.S. 1, 24 (1974). 

31 1 Davis, Administrati1:e Law Treatise, 
§ 5:7, at 324-5 (1978 ed.). 

32 DR 7-104(A) (1). 
33 E.g., CAL. Bus. AND PEOFESSIONS CODE 

§ 6076, Rule 12. 
34 The Proposed Final Drdt of the ABA 

Model Rules of Professional Conduct, dated 
May 30, 1981, ree-arding its proposed rule 
4.2 ( substantially identical to existing DR 
7-104( ~) (1)) cor:iments that : 

This Rule doe3 not prohibit communica­
tion with a pi.rty, or an employee or 
agent of a pnrt:•, concerning motters Qut­
s.idc the representation. F3r e.'<ample, the 
existence of a controversy between a gov­
ernment agenc, and a privaJte party, or 
between two or,;anizations, does not pro­
hibit a lawyer for either from communi­
cating with nor lawyer representatives of 
the other regn~·ding a sep~rale matter. 

I II 

THE CASE OF EPA v. MINK 

The hi tory of FOIA before tbe ·nited tates Supreme Court is in 
it elf a review of how litio·ant have attempted to use the Act as a dis­
covery device. Generally litigant and potential litigants have done 
well in th di trict courts and the court of appeals in their efforts to 
convert FOIA into a discovery statute. However, on a dozen occasions 
to date, the Supreme Court has stepped in and has applied a very cau­
tious and conservative interpretation of the FOIA to minimize abuses. 
The very fir t case decided January 1973 wa EPA v . "JJfimk..-.:i In a 
related prior action, even con ervation group ot1ght to enjoin the 
underground nuclear test on Amchitka Island Alaska. The action was 
primarily based on the contention that the prepared environmental int­
pact tatement did not sati. fy th.e requiJ:.ment of the National Envi­
ronmental PoHcy Act (NEPA).sa Plaintiffs commenced discovery to 
establish de:fi.cienci. ~ in the impact tatement and confirm reported in­
consistent agK1cy recommendations. The government defendants moved 
for summary judgment and had all discovery stayed pending the out, 
come of the motion. The district court granted the government sum­
mary judgment and on appeal the court of appeals reversed and re­
manded the c.ase to permit discovery.37 On remand the government 
r~fu _eel to produce certain documents, claiming executive privilege. The 
d1str1ct court ordered the gov rnment to submit the documents for an 
in camera inspection. Following several appeals first by the govern­
ment 38 and later by the plaintiffs,3" the government's right to withhold 
cer~ai~ docum_~nts from discovery was upheld by the court of appeals. 
Plarntiffs app.lied to the Supreme Court for a temporary injunction to 
prevent detonation of the bomb pending petition for cert-iorari. This 
was denied summarily, with Justices Douglas, Brennan, an.d Marshan 
favorin the a-pplication.'0 

epa.rate and independent of thi un ucce ful discovery motion Con­
gres woman Pat. y Mink and 32 of her coJleacrues demanded rele~ e of 

<rency recommendation and report that ,vere the ubject of the p ·ior 
un _ucc': rul i covery proceeding . When th reque t wa denied an 
action under FOIA was commenced. The government immediately 
moved f?r summary judgment on the ground that the request was prop­
e.rly denied o~ the ba i o~ Exempti?n 1 (national security) and Exemp­
tion 5 (nondi:,coverable mter- or mtra-agency memos). The di trict 

35 Environmental Protection Agency v. 
Mink, 410 U.S. 7B (1973). 

36 42 U.S.C. § § 4331 et seq. 
37 Committee for Nuclear Responsibility, 

Inc. v. i3eaborg, 463 F.2d 783 (D.C, Cir. 
1971) . 

38 Committee for Nuclear Responsibility, 

Inc. v. Seaborg, 463 F.2d 788 (D.C. Cir. 
1971). 

39 Committee for Nuclear Responsibility, 
Inc. v. Seaborg, 463 F.2d 796 (D.C. Cir. 
1971). 

•° Committee for Nuclear Responsibility, 
Inc. v. Schlesinger, 404 U.S. 917 (1971). 
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court granted summary judgment and the D.C. Circuit Court of Appeals 
reversed." The government petitioned the Supreme Court for cer­
tiorari. On March 6, 1972, subsequent to detonation of the atomic bomb 
on Amchitka Island, the Supreme Court granted certiorari to the gov­
ernment on the question of the availability of these agency documents 
underFOIA. 

Justice White in a 5 to 3 decision (Rehnquist did not participate) held 
that the documents being classified "secret" pursuant to executive order 
were exempt under FOIA. Other unclassified documents were also 
found exempt under Exemption 5 as confidential intra-agency advisory 
opinions not discoverable by private parties in litigation with the gov­
ernment. The Supreme Court also could find no legislative mandate for 
in camera inspections in FOIA cases to review whether the documents 
were properly classified as "secret" and refused to remand the case for 
such an inspection. 

Congress, however, subsequently amended the FOIA to inclu~e in 
camera inspections " and to require the President to establish classifica­
tion criteria for national defense and foreign policy secrets and for the 
courts to determine on review that the challenged documents are prop­
erly classified. 43 

THE RENEGOTIATION CASES 

The next two FOIA cases reviewed by the Supreme Court involved 
the use of FOIA to discover records for use in pending administrative 
hearings where very limited discovery is available. In both instances, 
the lower courts granted the FOIA applications and the Supreme Court 
reversed. 

The first of these cases, Renegotiation Board v. Bannercraft Clothing 
Co.,44 is significant in that the Supreme Court used very broad language 
suggesting that FOIA was not intended as a discovery devic~. ~owever, 
its holding was restricted to the injunctive powers of the d1stnct court 
to restrain an administrative renegotiation process under FOIA. 

The Renegotiation Board had instituted proceedings to determine the 
amount of excess profits earned by three government contractors·. The 
Board refused to furnish certain communications, reports, and facts 
demanded by the contractors, and in three separate FOIA actions each 
con ractor obtained injtmctions re training the Renegotiation Board 
from proceediug further until the documents were produced. In a con-

"464F.2d 742 (1971). 
•• 5 U.S.C. ~ 552(a) (4) (B). 
43 5 u.s.c. ~ 552(b) (1). 

44 Renegotiation Board v. Bannercraft 
Clothing Co., Inc., 415 U.S. 1 (1974). 

solidated appeal, the District of Columbia Circuit affirmed, with one 
judge dissenting.• 5 The majority concluded that it was sufficient that the 
contractors had exhausted their administrative remedies under FOIA to 
obtain the injunctive relief. The dissent believed that FOIA provided 
only a narrow remedy of injunction to compel withholding of records 
and that there was no jurisdiction to enjoin the proceedings before the 
Renegotiation Board. 

The United States Supreme Court in a 5 to 4 decision reversed. Ini­
tially, the Court had no difficulty concluding that the Renegotiation 
Board was an "agency" as defined in FOIA and was not exempt from 
the Act. 

The majority placed emphasis on the special nature of the statutory 
renegotiation procedure as a bargaining process and the fact that _the 
contractors would have the right to a de novo trial in the court of claims 
with full rights of discovery. They could find no congressional intent in 
FOIA to alter tlie procedures set forth in the Renegotiation Act and felt 
that production of documents during the renegotiation stage would pro­
vide the contractor with an unfair negotiating advantage. In addition, 
the majority concluded that the use of FOIA for discovery purposes had 
not been expressly sanctioned by Congress: 

Interference with the agency proceeding opens the way to the use of the 
FOIA as a tool of discovery, see Sears, Roebnck and Co. v. NLRB, 433 
F.2d 210, 211 (CA6 1970), over and beyond that provided by the ... 
Renegotiation Board for its proceedings. See 32 CFR §§ 1480.1-1480.12 
(1972). Discovery for litigation purposes is not an expressly indicated 
purpose of the Act . ... " (Emphasis supplied.) 46 

It should be obRerved that the opinion does not hold that FOIA is 
unavailable as a discovery device in litigation. It holds only that Con-
gress did not "expressly" indicate such a purpose in the Act.47 

• 

The second renegotiation case, Renegotiation Board v. Grumman Air­
craft Eng. Corp. ,<' was handed down more than a yea?' later in pril 
1975, by the Supreme Court. The issue here was wlu1t11er certain docu­
men s genetatcd by th ren-ional Reneg-otiation Boai·d wue "final opin­
io11 " nnder F IA , ection 552(a) (2) (-'\) ·equirin"' di cJo~urc or are 
predecision.al consultative memoral1C1a exempted by ection 552(1>)(5) . 

• 5 466 F .2d 345 (1972). 
•• 415 U.S. at 24. 
47 S ee, 1 Davis, Administrative Law Trea­

tise, § 5 :7, "May Litigants Use the FOIA 
as a Substitute for Discovery9' at 325-328, 
where the author concludes that the "1974 

amendments bring out the understanding of 
Congress that the purpose of the FOIA is 
both to inform 'the public' and to let 'any 
person' get information to satisfy his own 
self-interest .... " at 326. 

48 421 U.S.168 (1975). 



The contractor had filed a complaint under FOIA seeking disclosure 
of certain reports, final opinions, and recommendations issued by the 
Regional Board involving 14 of the contractor' C·:>mpetitors for use in 
its O'Wn renegotiation proceeding . The di trict comt concluded that 
these reports were "final opinions" of the Regional Board even though 
not adopted by the full Board and therefore disclosable as final opinions 
of the Regional Board for use in the administrative proceedings. 

The Supreme Court held otherwise. Justice White in a 7 to 1 decision 
concluded that the reports were not final opinions and did fall within 
Exemption 5. In language certainly applicable to the relationship be­
tween FHWA and the states, the Supreme Court recognized the need 
for predecisional communications exempt from disclosure and dis­
carded as immaterial the issue whether the regional boards are separate 
agencies: 

The premise is faulty, however, overlooking as it does the fact that Ex­
emption 5 does not distinguish between inter-agency and infra-agency 
memoranda. By including inter-agency memoranda in Exemption 5, 
Congress plainly intended to permit one agency possessing decisional 
authority to obtain written recommendations and ad vice from a separate 
agency not possessing such decisional authority without requiring that 
the advice be any more disclosable than similar advice received from 
within the agency.49 

However, the Grumman case must be read along with NLRB v. Sears, 
Roebuck cf; Co." because they were argued and dw:ided together. Sears 
had filed an unfair labor practice charge with the Regional Director of 
the National Labor Relations Board. Sears then filed an appeal to the 
General Counsel in vYashington, D.C., from the rdusal of the Regional 
Director to file a complaint. While the appeal ,us pending, Sears re­
quested under FOIA all "Advice and Appeals Memor;;inda" issued 
within the previous five years on a particular lab:>r-management issue. 
In an 8 to O opinion, Justice White concluded thai; all "Advice and Ap­
peals Memoranda" that explained decisions by the General Counsel not 
to file complaints were "final opinions" and disclosable but those memo­
randa that explained decisions to file a complaint and commence litiga­
tion were not "final opinions" and were exempt under Exemption 5. 
Thus, the Court has drawn a sharp line between predecisional communi­
cations that are privileged and communications made after the decision 
and designed to explain it that are not privileged.'·' 

49 Id. at 188. 
5 0 421 U.S. 132 (1975). 
51 Despite the court's reliance on the quo­

tation from Davis, The Information Act: 
A Preliminary Analysis, 34 U. CHI. L. REV. 
761, 797 (1967) , he takes issue both with 
the rationale and conclusion of the Sears 
opinion. He would ignore the official in-

formation privililge in connection with non­
final decisions and divide the memoranda 
into the agency' s effective law and policy 
statements that are never exempt and attor ­
ney work prod" ct that can be exempt. 1 
Davis, A dminisl •·ative Laic T reatise § 5 :35, 
at 410 ( 2d ed. 1978). 

In 

This would indicate that reports, studies, investigations, and other 
communications or recommendations of a confidential nature proposed 
by tale tran po1·tation a~encie to as i. t a f d ral a[" ncy uch a an 
ag- 11cy of the f deral Department of Transportati on , in makincr a final 
decision could be exempt. Ho,ve,rer. the . am Teports or communica­
tions informing the federal agency of the state's final action or decision 
would not be exempt where no federal action or decision is involved. 
The pro pect that di. closure of thesE' "lower le\Tel" deci ions as "final 
opinions" might inhibit frank and op n written discussion and result in 
the formulation of poor policies and discussions was discounted by the 
Court: 

Manifestly, the ultimate purpose of this long-recognized privilege is to 
prevent ir1. ury to the qun lit;v of ai?ency decision:,;. The quality of a 
paJ'ticular ~e11cy di' i. ion will <'lC'arl;v he nff~ted by the communications 
received by tl1c decisionmak r on tl1e subject of the dcci.ion p·rior to the 
time the decision is made. However, it is difficult to see how the quality 
of a decision will be affected by communications with respect to the de­
cision occurring after the decision is finally reached; and therefore 
eq1ia lly cU lcult to sc how ,!he q11ality of the decision wm be aifectecl by 
forced disclosure of such commuo ieations, as long as prior communica­
tions and the ingredients of the decisionmaking process are not dis­
closed. A e?rilingly, the lower C'onrts liavc u11iformly drawn a distinction 
bet-ween predecisional comnrnnicntions, which are privileged, r cit~tions l 
and comnrnnications made a er the decision and designed to explain it, 
which are not. [Citations.] 02 

The Court also concluded that a writing otherwise protected by Ex­
emption 5 will lose its exemption if attached to or incorporated by ref­
erence in a nonexempt "final opinion:" 

Thus, we hold that, if an agency chooses expressly to adopt or incorpo­
rate by reference an intra-ii.gency memorandum previously covered by· 
Ellemption 5 in ,•dmt would otherwise be a final opinion. that memo­
randum may be withheld only on the ground that it falls within the 
coverage of some exemption other than Exemption 5. [Emphasis 
original.] '" 

The Sears case established that "final opinions" are not confined to 
opinion, by board or commi iom and that any final action, decision or 
interpretation affe ting agency policy may w 11 be inelu<'led within tJ1e 
mandat of f''ection 502(a) (2). For example in th ea1·s ca e de­
cisions not to prosecute were deemed to be "final opinions." 

52 421 U.S. at 151-152. 
53 Id. at 161. 
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REPORTS, STUDIES, AND INVESTIGATIONS 

The next three FOIA cases reviewed by the Supreme Court involved 
attempts to obtain the results of reports, investigations, and interviews 
in support of pending or potential litigation. For the most part the 
attempts were unsuccessful. 

In FAA v. Robertson 04 the Supreme Court ruled that certain FAA 
reports 55 on the operation, maintenance, and performance of commer­
cial airlines need not be disclosed to respondents who were studying air­
line safety for the Center for the Study of Responsive Law. The Air 
Transportation Association had intervened at the administrative review 
level on behalf of its members, contending that confidentiality is the key 
to success of the safety program.56 

Exemption 3 at the time of this decision excluded from FOIA any 
records "specifically exempt from disclosure by [some other] statute." 
The Federal Aviation Act provided the agency with discretionary au­
thority to withhold such records and the Supreme Court concluded 
(7 to 2) that Congress did not intend to modify the effect of the "nearly 
100" existing statutes restricting public access to specific records. 

This decision was, however, short lived.57 The following year Con­
gress amended Exemption 3 by excluding from the exemption any stat­
ute permitting discretionary withholding unless the statute also estab­
lished particular criteria for withholding the records.58 

The second case involved a demand by the Editors of New York Uni­
versity Law Review for case summaries of honor and ethics hearings 
conducted by the Air Force in connection with the Air Force Academy's 
discipline of cadets for cheating. The Air Force refused to release the 
summaries even in a "sanitized" form excluding names or identifying 

54 Administrator, Federal Aviation Ad­
min. v. Robertson, 422 U.S. 255 (1975). 

55 The reports are known as Systems 
Worthiness Analysis Program (SWAP) re­
ports consisting of analyses made by rep­
resentatives of the FAA concerning the 
operation, maintenance, and performance 
of commercial airlines. 

56 See also Machin v. Zuckert, 316 F.2d 
336 (D .. C. Cir.1963), where in a pre-FOIA 
tort action a subpoena was issued against 
the Secretary of the Air Force for produc­
tion of reports on an aircraft accident in­
volving the appellant. The Court of Ap­
peals ruled that such reports are privileged 
where the information in large part has 
been obtained through promises of confi-

dentiality and disclosure would hamper the 
efficient operation of an important govern­
ment program. However, to the extent that 
the report contains factual as opposed to 
conclusionary information, it must be dis­
closed. 

57 The case might also have been decided 
on the basis of a privileged interior intra­
departmental memorandum under Exemp­
tion 5, discussed infra. 

58 See Annot., What Statutes Specifically 
Exempt Agency Records From Disclosure, 
Under 5 U.S.C. ~ 552(b)(3), 47 A.L.R. 
Fed. 439, which collects and analyzes the 
federal cases discussing what statutes are 
within the scope of Exemption 3 as 
amended, 

information. The Air Force relied on Exemption 2 ("internal personnel 
and medical files and similar files the disclosure of which would consti­
tute a clearly unwarranted invasion of personal privacy"). 

The Supreme Court in Dept. of the Air Force v. Rose 59 held (5 to 3) 
that the requested summaries would not be exempted as personnel rules 
and practices (Exemption 2) and that personnel and medical files (Ex­
emption 6) will be exempt only if disclosure would constitute a clearly 
unwarranted invasion of personal privacy. Therefore, the Court con­
cluded that with in camera review and sanitization of the summaries, 
"clearly unwarranted" invasions of personal privacy could be avoided. 

Historically, the National Labor Relations Board (NLRB) has pro­
vided very little prehearing discovery on unfair labor practice com­
plaints. In NLRB v. Robbins Tire &'; Rubber Co.,6° the Supreme Court 
concluded that statements from witnesses the Board intended to call at 
the hearing would not be obtainable under FOIA. The Supreme Court 
again recited its concern over the use of the Act as a means for discov­
ery and delay and concluded (7 to 2) that the statements were protected 
by Exemption 7(A) (interference with law enforcement proceedings): 

Unlike ordinary discovery contests, where rulings are generally not ap­
pealable until the conclusion of the proceedings, an agency's denial of a 
FOIA request is immediately reviewable in the district court, and the 
district court's decision can then be reviewed in the court of appeals. 
The potential for delay and for restructuring of the NLRB's routine 
adjudications ... is thus not insubstantial. ... Our reluctance to 
override a long tradition of agency discovery, based on nothing more 
than an amendment to a statute rFOIA] designed to deal with a wholly 
different problem, is strengthened by our conclusion that the dangers 
posed by premature release of the statements sought here would involve 
precisely the kind of "interference with enforcement proceedings" that 
Exemption 7(A) was designed to avoid.61 

The decision is limited to the specific discovery limitations available 
in NLRB proceedings and known to Congress at the time it enacted and· 
subsequently amended the FOIA. Yet the Court noted that the purpose 
of the act was not to provide discovery for litigation: 

The basic purpose of FOIA is to ensure an informed citizenry, vital to 
the functioning of a democratic society, needed to check against corrup­
tion and to hold the governors accountable to the governed. [Citations.] 
Respondent concedes that it seeks these statements solely for litigation 
discovery purposes, and that FOIA was not intended to function as a 
private discovery tool. .. ,62 

59 Department of the Air Force v. Rose, 
425 U.S. 352 (1976). 

60 N.L.R.B. v. Robbins Tire & Rubber 

Co., 437 U.S. 214 (1978). 
61 Id. at 238--239. 
62 Id. at 242. 
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.At the very same time, the Court took care to footnote the fact that 
standing, necessity, and presumably relevance were still not an issue: 

This is not to suggest that respondent's rights are in my way diminished 
by its being a private litigant, but neither are they e::ihanced by respon­
dent's particular, litigation-generated need for these materials.63 

REVERSE FOIA 

The next FOIA case to reach the Supreme Court was a so-called 
"reverse-FOIA" case entitled Chrysler Corp. v. Brown.•• The prior 
Supreme Court cases involved the use of FOIA to obtain agency infor­
mation and the government's right to withhold tbat information from 
disclosure. The reverse FOIA. cases pertain to documents supplied to 
the agency by outside individuals and entities who seek to protect their 
own interests in preventing such information from being disclosed to 
others under FOIA.. 

'rhe reverse-FOIA problem arises because the government has in­
creasingly obtained information about the activiti?s of individuals and 
entities, including states and local agencies. Often this information is 
obtained as a condition for contracting with the foderal government or 
to obtain federal funding, approval, or licensing. Occasionally, this in­
formation is obtained with a promise of confidentidity. More often it is 
merely assumed or expected that the information will be held by the 
agency in confidence. Some of this type of information could, if re­
leased, be of tremendous benefit to a competitor or to a potential litigant 
and result in financial detriment to the individual or entity that supplied 
it to the agency. 

.As previously noted, the nine exemptions are nc,t mandatory and the 
Attorney General, a;; least during President Carter's administration, 
encouraged agencies not to assert exemptions unless an important pub­
lic interest was involved. The Act did not ant.cipate this issue of 
reverse-FOIA and until the Supreme Court's decision in the Chrysler 
case a sharp division existed among the federal circuit courts as to 
whether third parties could obtain injunctions under FOIA to assert 
exemptions not raised or recognized by an agency or to intervene in 
disputed requests.•• 

• 3 Id. at 242, footnote 23. 
61 Chrysler Corp. v. Brown, 441 U.S. 281 

(1979). 
6

' Compare Sears, Roebuck & Co. v. 
Eckerd, 575 F.2d 1197 ;7th Cir. 1978), 

vacated and remanded on other g,·ounds, 
441 U.S. 918 (19;'9) and Westinghouse E!ec. 
Corp. v. &hlesi1ger, 542 F.2d 1190 (4th 
Cir. 1976), cert. den., 431 U.S. 924 (1977). 

1 II 

In Olwy ler Ootp. v. Bt·own the upreme Court held (9 to 0) that "the 
FOIA is purely a disclo ure tatute and afford . . . no private right 
of actic>n to eujoin aaency disc.lo ure.' 0• Fortuna t ly for third-party 
uppller~ of information the ca e did not completely preclude the po i­

bility for other types of third-party relief. 
In thl case Olu·y, le1·, a a pal'l'Y to nu.mrrou "'Overn:ment contracts, 

had be n required to -furni h information about its affirmative action 
pro.,.ram . Regulationi; pl'omul;atcd hy the ecretary 01 Labor re­
quired that all uch 1.· cord be made available for public·inspection, not­
witb tandin"' E-xemption from FOJ.A di clo ure. Chry ler ou,,.ht to en­
join tl1e Yolun tary di clo w·e contern1)lated by tl1e regulation oYer and 
above U1at mandated by the FOIA. Chrysler asser ted thr ee bases for an 
injunction: 

1. Disclosure was barred by FOIA Exemption 4 (trade secrets and 
commercial or financial information obtained from a person and privi­
leged or confidential). 

2. Diselo ure wonld violate the Trade Secrets Act. 
3. Disclosure would be an abuse of agency discretion. 

On the first issue the Supreme Court unanimously held that the FOIA 
is exclusively a disclosure statute and that the FOIA exemptions are not 
mandatory bars to disclosure: 

That the FOIA is exclusively a disclosure statute is, perhaps, demon­
strated most convincingly by examining its provision for judicial relief. 
Subsection (a) (4) (B) gives federal district courts "jurisdiction to en­
join the agm1cy from withhol in11: agenc,y record.$ and to 01·der th~pro­
du tion of any ll!!'t'ncy 1·ccol'd.s bnpropcrly withheld from the oro­
plainnnt.'' f) -. . C'. § f):j2 (a)(4)(B). That pr vi. ion does not give the 
att h.ority to bor disclosure. nnd thus :fortine: our belief that bryslc.r, 
and c:ottrl:$ ;vhi'!h ave i;hu!'ocl it.~ view, nave innorrer:tl:v interpreted the 
exemption provisions of the FOIA .... We simply hold here that Con­
gress did not design the FOIA exemptions to be mandatory bars to 
disclosure. 07 

As to the second c011tention, the Trade Secrets Act makes it a crime 
for a g,:,vernrneut oflicer or employee to cli. clo e information relating to 
"trade secreL prnce 'e, operation.. tyle of work, or apparatus," or 
"the identity, confidential stati Ucal data" etc. of "any person firm, 
partne . hip. ('.oq10.rati011 or a s.o iation, . . . except a· :r,ro,ided by 
Jaw.' ·•• The, upr 1 'ourt concluded that tl e FOIA wa not intended 

66 441 U.S. at 285. 
67 Id. at 292-29:l. 

•• 1s u.s.c. 9 1905. 
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as an exception to the Trade Secrets Act. In addition, the specific regu­
lations issued by the Department of Labor calling for the disclosure 
were not viewed as having the force of law as contemplated by Congress. 
Also, the Court determined that procedural defects existed in promul­
gating the disclosure regulation. Similar to its ruling on the FOIA, the 
Supreme Court rejected the idea that the Trade Secrets Act affords a 
private right of action to enjoin disclosure in violation of the statute. 

However, the Court did conclude that a department's decision to dis­
close the information is reviewable in the courts under the Federal 
Administrative Procedure Act. Therefore, the case was remanded for 
an Administrative Procedure Act review presumably on the basis of an 
abuse of discretion 69 based on the administrative record rather than as 
a de nova hearing. 

The immediate reaction to Chrysler Corp. v. Brown was to conclude 
that "reverse-FOIA" litigation had been eliminated. Close analysis of 
the decision, however, reveals that it involves a very narrow holding. 
This was noted by Justice Marshall in his brief concurring opinion: 

Because the number and complexity of the issues presented by this case 
will inevit.nhly tend to obscure the dispositive conclusions, I wis.h to em­
phasize 'the essential for the decision today. . . . The Court's bol.ding is 
only that the [Office of Federal Contract Compliance Programs] regula­
tions in issue here do not "authorize" disclosure within the meaning of 
[ the Trade Secrets Act] . 70 

Despite its narrow holding, the decision has brought into play the im­
portance of collateral statutes and regulations dealing with confiden­
tiality and disclosure of submitted records. It also makes clear that the 
administrative review will be limited and that the burden of proof is 
upon the party seeking to prevent disclosure. This means that a docu­
ment may fall within an exemption of FOIA ( e.g., Exemption 3 for 
statutory exemptions or Exemption 4 for confidential trade secrets and 
commercial or financial information) and still be released by the federal 
agency unless the court determines that the decision to release would be 
arbitrary, capricious, an abuse of discretion, or otherwise not in accor­
dance with law. 

Financial data of an individual or a corporation would fall within the 
broad definition of the Trade Secrets Act but this would probably not 
include state or local agencies submitting similar data to federal agen­
cies.71 It therefore appears very unlikely that state or local entities 

69 An abuse of discretion is defined as 
"arbitrary, capricious, or abuse of discre­
tion, or otherwise not in accordance with 
law." 5 U.S.C. ~ 706(2) (A). 

10 441 U.S. at 319-321. 
71 The use of the term "person" in Ex­

emption 4 would also suggest that states 
and other governmental agencies were not 

under a federal grant or a federal aid program could successfully ob­
tain an AP A review of any decision to release such financial informa­
tion, assuming in the first instance that such information had been 
provided in confidence. 

It is quite conceivable that a state highway or transportation depart­
ment might submit to FffWA its analysis of a third party claim for 
which it plans to seek federal reimbursement. It might submit the data, 
analysis, and proposed action for federal review and approval. Once 
approved and the claim settled, there would be no problem for the local 
entity. If it were not approved or settled, could the state department 
prevent its disclosure under the AP A f It appears not, unless some 
statute collateral to the FOIA other than the Trade Secrets Act could 
be cited as specific authority against its disclosure. Ironically, it may 
well be that the third-party contractor or other claimant might be able 
to obtain an AP A review to the extent that the report to be disclosed 
violates the Trade Secrets Act. 

The importance of the reverse-FOIA problem since Chrysler v. Brown 
has led to efforts to change the law to provide some additional relief to 
third parties from discretionary agency disclosure, principally by 
amending the Trade Secrets Act.12 

INTER- AND INTRA-AGENCY MEMOS AND THE MERRILL CASE 

Exemption 4 ( trade secrets and confidential commercial and financial 
information) was designed to protect private information in the hands 
of federal agencies from being disclosed to others. As to similar infor-

included. See note 16, supra. See, McCar­
thy and Kornmeier, Maintaining the Con­
fide11tiality of Confidential B1tsiness Infor­
mation Submitted to the Federal Govern­
ment, 36 Bus. LAWYER 57, 61 (1980), where 
the autho-rs contend that the courts have 
construed the confidential or financial in­
formation exemption more narrowl:v than a 
fair rcac1ing of the legislative history would 
justify. The United States Conrt of Ap­
peals for the District of Columbia held that 
commercial or financial matter is "confiden­
tial" 0nlv if disclosure would either (1) 
impair the government's ability to obtain 
necessary information in the future, or 

(2) is likely to cause substantial harm to 
the competitive position of the person from 
whom the information was obtained. Na­
tional Parks & Conservation Ass'n v. Mor­
ton, 498 F.2d 765 (D.C. Cir. 1975) (known 
as N ation-0l Par/cs I) and National Parks & 
Conservation Ass'n v. Kleppe, 547 F.2d 673 
(D.C. Cir. 1976) (National Parks II). 

72 See, Riley and Simchak, The Li,ngering 
Issues of Reverse-FOIA Li,tigation: The 
Need for Definitive Legislative History to 
Accompany Recodification of 18 U.S.C. 
Section 1.905 in the Proposed Criminal 
Code Reform Act, 11 PUB. CONTRACT L.J. 
426 (1980). 



mation of a co.nndential nature "'enerated by government, including that 
furni hed by tate and local aovernment~,'" one mu. t look to Exemp­
tion 6 for an::horization to witl1hold it from release:• Thi exemption 
cover inter-agency and intra-a"'ency memoranda "which would not be 
available by law to a party oilier tl1an an agency ta litigation with the 
agency."" Thi was intended to preserve tl1e gov.ermnent•_ eollll:1~n la:v 
privile"'e from di closure. However, in it very fir t FOIA op1mon m 
EPA v. il'link th uprem Court cat1tioned that dii;covery rule should 
be applied to FOIA. cases only 'by way of rough analogie ." '0 

focb overlap and uncertainty exi. tin th defu1ition ~cl applicabil_io/ 
of the ,ariou privil g and it i. al o un ettled as to w}nch of the _privi­

lege are deemed to be incorporated into E:xemptbn 5. The at torney­
client and attorney wol'k product privilege ar more definable and for 
the mo t part a1·e recognized by the courts as incorporated int~ Ex~.J?­
tion 5. EPA v. iJtim,k and ' LRB v. ear recognized an "exeentive privi­

lege" to the ~·tent that the writing . w re a p~rt of th~ deci~ion-mal?Jl"' 
proce s. "W11at otl1er privileges eXJst that nught he incorporated mto 
Exemption 5 ha been and till remain an open que tion. The upreme 
Court u1 it ,·ery next ca e, Federal Open JJ,fa,·kE:t Committee of the 
Federal Reserve y. fem v . Jfo1-rill" di cu .ed a number of potential 
pri:vi.lege and to pre,·ent di clo u1·e found a precontractual information 
privilege described as follows: 

1, See Hoover v. United States Dept. of 
the Interior, 611 F.2d 1132, 1137-1138 (5th 
Cir. 1980) , holding that appraisal reports 
prepared bx independent O\tt.<;ide a ppr:Li.s­
ers for a federal agency constitute an intr:i­
agency memorandum exempt from disclo­
sure. In a very recent decision a state 
agency purchasing federally owned realty 
demanded disclosure of the government's 
appi:-aisal report under the FOIA. The 
First Circuit niled that it was protected 
from disclosure by Exemption 5 since dis­
closure would place the Federal Govern­
ment in a completely disadvantageous posi­
tion and is not the sort of document rou­
tinely disclosed to litigants. Government 
Laud Bank v. General Services Administra­
tion, 671 F.2d 663 (1st. Cir. 1982). 

74 It is uncertain whether "'Ti.tings sub­
mitted by state and local agencies to a fed­
eral agency would fall within the purview 
of Exemption 4 or Exemption 5 or both. 
The definition of "person" in § 551 (2) in­
cludes a "public or private organization 
other than an agency [ federal J" suggesting 
that a state agency could qualify as a "per-

son" under Exeaption 4 for confidential 
commercial and financial information. 
"Agency" is defined in § 5f,l ( 1) as mean­
ing "each authority of the Government of 
the United States" with cer~ain exceptions. 
The unanswered question is whether Con­
gress intended the term "inter-agency" 
memoranda in Exemption 5 to apply 
strictlv to memoranda between federal 
agencies. As dimussed supra in note 73, 
the cases to date have not imposed such a 
limitation in regard to ai;praisal reports 
prepared by oub;ide inrlependent apprais­
ers. The same concept should extend to 
state agencies ca:rrying out federally spon­
sored programs. See St. Michael's Con­
valescent Hospital v. State of Calif., 643 
F.2d 1369 (9th Cir. 1981). 

1s See generally, Annot., What are Inter­
a9t11cy or lntrc:agency Memorandum~ or 
Letters Exempt From Disclosure U»der the 
Freedom of Information A.et, 7 A.L.R. Fed. 
855. 

1 • 410 U.S. 73, at 86. 
11 443 U.S. 340 (1979). 
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We accordingly conclude that Exemption 5 incorporates a qualified 
privilege for confidential commercial information, at least to the extent 
that this information is generated by the Government itself in the 
process leading up to awarding a contract.'• 

Resp1mdcnt in the Merrill case, a law student, was demanding prompt 
release of the monthly monetary policy directives issued by the Federal 
Open Market Committee. A.t the end of each month the directives are 
publi hed in accorclan e with FOIA in the Federal Re"'i ter as state­
ment of general policy but this occurs after they nave been replaced 
ya new current policy clirecti\·e. Re pondent sougl1t release while the 

directives were still in effect. 
The Committee, recognized as a federal agency, has exclusive control 

over the open market operations of the Federal Reserve System. It 
buy and sells ecurities on the open market in accordance with the 
stat d policy directive to carry out the monetary po1icy decided npon for 
the period of time involved. The Court fufl'y appreciated the economic 
impact that a prompt disclosure of current policy would have on the 
government ar.d tlle economy. 

The 0 upreme Comt rejected (7 to 2) the Committee's principal argu­
ment that Ex mption 5 conferred general authority to delay .di clo ure 
of an intra-agE:ncy memorandum based on a public interest standard.7~ 
The Court recmmized full welJ that Congre enacted the FOIA to erase 
pre, ious ao-ency abu e of withholding aud delaying di closure "on the 
basis of. om va .. ue public.intere t' tandard." 

Exemption 5 e.:-clucle from di closure memoranda or letter "which 
would not be available by law to a party other tha1, an a"'ency in litiga­
tion with the agency." At first glance this would seem to incorporate the 
Federal Rules of Civil Procedure on discovery of intra- or inter-agency 
writings. The Supreme Court, however, was unwilling to go further 

78 Id. al; 360. Se,i also Comment, Govern­
mental Commercia! and Precontractual In­
formation under Exemption 5 of the FOIA: 
Merrill v. FOMC, 60 BOSTON U. L. REV. 
7135 (1980), concluding that the Supreme 
Court has added a signifkant new category 
0£ exempt material characterized as the 
"precontractual information privilege." 

79 443 U.S. at 353-354. It remains un­
settled whether the courts retain equitable 
discretion to deny or condition disclosure 
under FOIA. Renegotiation Board v. Bau­
nercraft Clothing Co., Inc., 415 U.S. 1 
(1974) [S.Ct. 1028] appears to conclude 
that Cong;ress did not intend to deprive the 
Court of its broad equitable powers. in in-

junctive proceedings under FOIA, but the 
Court found it unnecessarv to decide that 
issue. Merrill could have been decided on 
that basis rather than relying on the com­
mercial information privilege. The exercise 
of equitable discretion necessarily involves 
the public interest standard of the fonner 
act which Congress clearly intended to 
abolish. See Comment, Governmental Com­
mercial and Precontractual Information 
Under Exemption 5 of the FOIA: Merrill 
v. FOMC, 60 BosTON U. L. REV. 765, 786, 
note 164 (1980). See also, 1 Davis, .Ad­
ministrative Law Treatise," Discretion of 
Equity Court· to Refuse Enforcement," 
§ 5 :25, at 378-381 (2d ed. 1978). 
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than recognition of the precontractual information privilege and ex­
pressly refused to hold that all of the privileges of the Federal Rules of 
Civil Procedure were incorporated into Exemption 5."0 

In the year following the Merrill decision the Circuit Court for the 
District of Columbia in Ryan v. Departrnent of Justice described the 
protection of Exemption 5 in the following way: 

Exemption 5 protects only those memoranda which would not normally 
be discoverable in civil litigation against an agency. The standard o:f 
what is discoverable in civil litigation against an agency, as interpreted 
by the Supreme Court, indicates that purely factual material which is 
severable from the policy advice contained i11 a document, and which 
would not compromise the confidential .remainder of the document, must 
be disclosed in an FOIA suit. This court has further elaborated the 
standard for determining which segments of an advisory document are 
disclosable under Exemption 5. We have held that factual segments are 
protected from disclosure as not being purely factual if the manner of 
selecting or presenting those facts would reveal the deliberate [sic] 
process, or if the facts are "inextricably intertwined" with the policy­
making process. The Supreme Court has substantially endorsed this 
standard.•1 

The exemption protects deliberative material but not post-decisional 
writings or factual information. ·written communications of an 
attorney-client nature fall within Exemption 5 as not "routinely avail­
able" to private litigants. But an attorney's work-product exclusion is 
not so clear. In NLRB v. S ears, Roebuck db Co."2 discussed earlier, the 
Supreme Court acknowledged that Congress had attorney's work­
product privilege specifically in mind when it adopted Exemption 5 but 
re.fused to determine whether Exemption 5 went beyond writings set­
ting forth the attorney's theory of the case and litigation strategy. Some 
lower federal courts have refused to expand the boundaries of the priv;. 
ledge beyond that previously expressed above.83 The Merrill decision 

so The rationale for not equating the lan­
guage of Exemption 5 with the FED. R. 
Crv. P. on discovery is that Congress at­
tempted to keep Exemption 5 as narrow 
as consistent with efficient government op­
erations. Ryan v. Department of Justice, 
617 F.2d 781, at 790 (D.C. Cir. 1980). 

• 1 Ryan v. Department of Justice, 617 
F .2d 781, 790. A public interest group 

sought response to a questionnaire sent to 
United States Senators by the Department 
of Justice on behalf of the President con­
cerning their procedures in selecting ju­
dicial nominees. 

8 2 421 U.S.132 (1975). 
83 See Comment, 60 BOSTON U. L. REv. 

765,771 (1980). 

carefully expanded this list to include a "qualified" •• privilege for confi­
dential commercial information, but refused to commit itself further~ 

Preliminarily, we note that it is not clear that Exemption 5 was in­
tended to incorporate every privilege known to civil discovery. See 
NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 254 n. 12, 98 S.Ct. 
2311, 2321, 57 L.ED2d 159 (1978) (POWELL, J., concurring in part 
and dissenting in part). There are, to be sure, statements in our. cases 
construing Exemption 5 that imply as much. See, e.g., Renegotiation 
Boa;rd v. Grumman Aircraft Corp., 421 U.S. 168, 184 (1975) ("Exemp-
tion 5 incorporates the privileges which the Government enjoys under 
the relevant statutory and case law in the pretrial discovery context" ). 
H eretofore, however, this Court has recognized only two privileges in 
Exemption 5, and, as NLRB v. Sears, Roebuck & Co., 421 U.S., at 150-
154, emphasized, both these privileges are expressly mentioned in the 
legislative history of that Exemption. Moreover, mater.ial that may be 
subject to some other discovery privilege may also be exempt from dis­
closure under one of the other eight exemptions of FOIA, particularly 
Exemptions 1, 4, 6, and 7. We hesitate to construe Exemption 5 to 
incorporate a civil discovery privilege that would substantially duplicate 
another exemption. Given that Congress specifically recognized that cer-
tain discovery privileges were incorporated into Exemption 5, and dealt 
with other civil discovery privileges in exemptions other than Exemp-
tion 5, a claim that a privilege other than executive privilege or the 
attorney privilege is covered by Exemption 5 must be viewed with 
caution.•• 

The Supreme Court was careful not to expand the Exemption any 
further than necessary to decide this case. Nevertheless, by footnote it 
left the door slightly ajar for future consideration of the privilege for 
official government information: 

The two other privileges advanced by the FOMC are a privilege for 
"official government information" whose disclosure would be harmful to 
the public interest, see Machin v. Zuckert, 114 U.S. App. D.C. 335, 338, 
316 F.2d 336, 339, cert. denied, 375 U.S. 896 (1963), and a privilege 
based on Fed. Rule Civ. Proc. 26(c ) (2), which permits a court to order 
that discovery "may be had only on specified terms and conditions, in­
cluding a designation of the time or place." In light of our disposition 
of this case, we do not consider whether either asserted privilege is in­
eorporated in Exemption 5.86 

•• As found in the Merrill case the com­
mercial information privilege is both con­
ditional and temporary. On remand the 
FOMC was directed to establish the detri­
mental effect of a disclosUI:e of its policy 

directives and if found privileged and ex­
empt it would remain so only for the ef­
fective life of the directive. 

•• 443 U.S. 340, at 354-355. 
86 Jd. at 355, note 17. 



It i significant that the Court' rationale to support a conditional 
privilege for confidential commercial informatic,n would appear to 
equally S11pport tl1e official information privilege.'' Both involve the 
deliberative pl'Oce~ and are conditional privileges ba ed on a balanc­
ing "" between need and harm and are privileges availab:e wider the 
Federal Rule of Civil Procedure.so It is al o significant that this foot­
nme al o leaves open the question whether the court may specify terms 
and conditions for FOIA disclosures based on the F'ederal Rules of Civil 
Procedure. 

Recently i::i. Hoover v. United tates Dept. of the Interior 00 the Fifth 
Circuit con-idered whether independent apprai a: reJJorts were privi­
leged from di clo ure by Exemption 5. The report were held t.o be 
intra-agency memoranda, and relying on the Merrill ea e the Court con­
cluded that they were qualifiedly privileo-ed to avoid premature dis­
clo ure of tlle government' bargaining po ition. 

'Ihe ability to protect tate and local governman.t info:-maUon sub­
mitted to federal !?l'antol' ae:encies from FOll di closure will probably 
dep nd largely on the ullinlate re olution of thfr issue, and like the 
Merrill case, it outcome may well depend on the se,erity of the per­
ceived harm resultin,,. from the di closure or on l:he appar·e.nt "under­
handedne~ " of the FOIA reque t designed. to avoid limitations or 
protections of local discovery rules. 

THE OFFICIAL GOVERNMENT INFORMATION PRIVILEGE 

Private commercial information in government files, if confidential, is 
excluded by Exemption 4. Commercial information of a confidential 
nature generated by government itself falls within the official govern-

8 ' The buying and selliug decisions of the 
FO)fC influenced by the policy directive 
were analogous to the recommendations and 
decisions associated with the award of a 
contract and have been characterized as a 
"precontractual information" privilege. See 
Comment, Governmental Commercial and 
Precontractual Information Under Exemp­
tion 5 of the FOIA: Merrill v. FOMC, 60 
BOSTON U. L. REV. 765, 776 (1980). The 
author concludes that the court in effect 
created two privileges for exemptions: pre­
eontractual and a general commercial infor­
mation privilege. 

83 Ostensibly there is no balancing of in­
terests in applying FOIA. However, ap­
plication of the conditional privileges of the 
FED. R. Crv. P. necessarily involve the bal­
ancing of interests and considerations of 
need. Therefore, to the extent that these 

privi leges ha\'e b~ incorporated into Ex­
em11tion 5, balan•Jing will be involved. This 
bas coused one :rnthor b obsm:ve that 
• [ t] ho no ion 'l'1hy is socebody after a 
pnpcr and what al'e th~· going to do with 
it, is ereepin"' in by t!Je bac~ door to FOIA 
adjudicntion." Hru-son Obtaining Access 
to Information in the Files of Government 
Agencies: Disc'l!ssion, 34 Bus. LAWYER 

1003, at 1007 ( 1979). 
89 FED. R. C1v. P. 26(c) (7) authorizes 

the comt to order "that a trade secret or 
other confidentia:: research, development, or 
commercial information no~ be disclosed or 
be diselo ed onlv in a certa:.n wa,,." This is 
the ba is 'for th,~ "cooJldential eommercial 
infonn.'ltion" privilege found by the Su­
preme Court. in the Md1rill case to be 
included in Exemption 5. 

9o 611 F.2d 1132 (5th Cir. 1980). 
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ment information privilege and may be insulated from discovery.91 The 
question raised and unanswered by the Merrill case is whether govern­
ment information that would be exempt under the federal discovery 
rules will also be excluded from FOIA disclosure under Exemption 5. 
It is VEiry likely that many o:f the significant state government writings 
lodged with federal agencies could otherwise qualify as confidential 
official information.°2 

The privilege is not well defined but is based on many of the same 
policies as the attorney-client and the attorney work-product privileges 
as well as the confidential commercial information privilege discussed 
in the Merrill case. It is known by several other names such as the 
"deliberative process" and "consultative functions" privilege and is 
closely related to the "executive privilege." 93 The earliest and most 
cited authority for the official information privilege is the 1958 Court 
of Claims case of K11iser Aluminum cf; Chemical Corp. v. United States,"• 

91 See generally, Annot., Court's Power 
,:o Deter·m,ine, Upon Government's Claim of 
.Privilege, Whether O!Jfoial Information 
Contain;- State Secrets or Other Matters 
.Disclosure of Which ls Against Public 
Interest, 32 A.L.R.2d 391. 

92 This is not to suggest that all writings 
submitted by states to a federal agenc:v for 
the purpose of influencing a decision, deter­
mination or approval will be exempt. For 
example, the court in the leading case of 
Vanghn v. Rosen, 523 F.2d 1136 (D.C. Cir. 
1975), at 1143-1144, expressed it as fol­
lows: 

Unevaluated factual 1-eports or summa­
ries of past administrative determina­
tions are frequently used b:v decision­
makers in comin_g to a determination. and 
yet it is bevond dispute that such docu­
ments would not be exempt from dis­
closure. Rather, to come within the privi­
lege and thus within Exemption 5. the 
document must be a direct part of the 
deliberative process in that it makes rec­
ommendations or expresses opinions on 
legal or polic:v matters Put another way, 
pre-decisional ::naterials are not exempt 
mere! y because they are pre-decisional; 
they must also be a part of the agency 
give-and-take--of the deliberative pr-0c-

ess-by which the decision itself is made. 
[Footnote omitted.] 
98 In California the official information 

privilege has been codified in EVlDENCE 
CooE ~ 1040 and is known as a 10-40 
privilege: 

(b) A public entity has a privilege 
to refuse to disclose official information, 
and to prevent another from disclosing 
such information, if the privilege is 
claimed by a person authorized by the 
public entity to do so and: 

(1) Disclosure is forbidden by an act 
of the Congress of the United States or 
a statnte of this state; or 

(2) Disclosure of tbe information is 
~al:nst he public interest be.inusc there 
is a necessit,v i'or pretierving the con1l­
dentialitv of the information that out­
weighs the necessity for disclosure in the 
interest of justice; but no privilege may 
be claimed under this paragraph if any 
person anU1oi:i7.ed to do so has consented 
that the information be disclosed in the 
p1·oceedincr. In determining whether dis­
clOSllre of in.formation is apinst the pub­
lic interest, the interest of the publ1c en­
tity as a party in the outcome of the pro­
ceeding may not be considered. 
9 'l57 F. Supp. 939 (Ct. Cl.1958). 



quoted as authority by the United States Supreme Court in EP .A v. 
Mink•• and NLRB v. Sears.•• 

In the Kaiser .Aluminum case, Kaiser sought damages and contract 
reformation for an alleged breach by the United States of a $36 million 
contract involving the sale of three aluminum plants by the General 
Services Administration. Kaiser sought certain documents from GSA 
through discovery. GSA claimed a privilege of confidentiality as to one 
report. On a motion for reconsideration, the court, in a well-considered 
opinion, overruled its prior decision which required disclosure and 
stated what has become the recognized foundation for the official infor­
mation privilege: 

When this Administrator came to make a decision on this $36,000,000 
contract, with intricate problems of accounting and balancing of inter­
ests, he needed advice as free from bias or pressure as possible. It was 
wisely put into writing instead of being left to misinterpretation but the 
purchaser, plaintiff here, was entitled to see only the final contracts, not 
the advisory opinion. . . . The document sought here was a part of the 
administrative reasoning process that reached the conclusion embodied 
in the contracts with Kaiser and Reynolds. The objective facts, such as 
the cost, condition, efficiency., terms and suitability are 0therwise avail­
able. So far as the disclosure of confidential intra-agency advisory 
opinions is concerned, we conclude that they belong to that class of 
governmental documents that are privileged from inspection as against 
public interest but not absolutely. It is necessary therefore to consider 
the circumstances around the demand for this document in order to de­
termine whether or not its production is injurious to the consultative 
functions of government that the privilege of nondisclosure protects. 
. . . While this is not the attorney-client privilege, the demand for this 
document seeks to lay bare the discussion and methods of reasoning of 
public officials. The fact that the author is dead is immaterial here. It 
is not a privilege to protect the official but one to protect free discussion 
of prospective operations and policy. This goes beyond the disclosure of 
primary facts upon which conclusions are based. It is akin to the request 
for "production of written statements and mental impressions contained 
in the files and the mind of the attorney," which are unprotected [sic] by 
the attorney-client privilege. Cf. Hickman v. Taylor, (329 U.S. 495, 509 
(1947) J. Nothing is alleged by Kaiser, through the affidavit of its nego­
tiating Vice President, Mr. Calhoun, or otherwise, to suggest any need 
for production of the document to establish facts. 97 

Prior to the Kaiser .Aluminum case, in Reynolds v. United States•• 
plaintiffs had sued the United States under the Federal Tort Claims 
Act for damages as widows of deceased civilians killed in the crash of a 
military aircraft, in which secret electronic equipment was being tested. 

95 410 U.S. 73, at 86-87 (1973). 
•• 421 U.S. 132, at 149 (1975). 

•1157 F. Supp. at 946-947. 
98 192 F.2d 987 (3d Cir. 1951) . 

Plaintiffs sought the production of the official accident report on the 
crash. The government contended that the report was privileged as 
official information, the disclosure of which would be detrimental to the 
interests of the nation. The circuit court ruled that this privilege had, 
in effect, been waived by enactment of the Tort Claims Act, and there­
fore the trial judge acted within his authority in determining that good 
cause existed for discovery and disclosure of the otherwise privileged 
official information. The Supreme Court granted certiorari and re­
versed on the basis that the report was privileged against the disclosure 
of military secrets, but did not comment on the official information 
privilege contention.•• 

Four of the twelve Supreme Court FOIA decisions discussed in this 
paper deal with Exemption 5 involving inter-agency memoranda. All 
four relied on the Kaiser .Aluminum opinion and recognized the need for 
preserving the open expression of opinion in the formulation of govern­
ment policy and decisions. EP .Av. Mink quoted from the Kaiser .Alumi­
num case and though it did not characterize the privilege as the official 
governmental information privilege, it is apparent from the following 
observation that the.official information privilege was uppermost in the 
Courts thoughts: 

It appears to us that Exemption 5 contemplates that the public's access 
to internal memoranda will be governed by the same fl exible, common­
sense approach that has long governed private parties' discovery of such 
documents involved in litigation with Government agE:ncies.1°0 

The NLRB v. Sears case also ~ited and quoted the Kaiser .Aluminum 
case and acknowledged "[t]hat Congress had the Government's execu­
tive privilege specifically in mind in adopting Exemption 5 is clear." 101 

It is equally obvious that the "executive privilege" referred to was the 
"decision making processes of government agencies" which is a specific 
type of official information: 

Manifestly, the ultimate purpose of this long-recognized privilege is to 
prevent injury to the quality of agency decisions. . . . Exemption 5, 
properly construed, calls for ."disclosure of all 'opinions and interpreta­
tions' which embody the agency's effective law and policy, and the with­
holding of all papers which reflect the agency's group thinking in the 
process of working out its policy and determining what its law shall be.'' 
Davis, The Information Act: A Preliminary Analysis, 34 U. Chi. L . Rev. 
761, 797 (1967); Note, Freedom of Information Act and the Exemption 
for Intra-agency Memoranda, 86 Harv. L. Rev. 1047 ( 1973) .102 

99 United States v. Reynolds, 345 U.S. l 
(1953). 

100 410 U.S. 73, at 91 (1973) •. 

101 421 U.S. 132, at 150 (19:75) . 
102 Id. ait 151-15$. 



Another significant Exemption 5 case is Renegotiation Board v. 
Grumman Aircraft Eng. Corp.1

•• argued with the NLRB v. Sears case 
previously discussed. At issue, in part, were reports prepared by re­
gional boards that are used by the full Board in arriving at its decision; 

The Regiona: Board Reports are thus precisely the kind of predecisional 
deliberative advice and recommendations contemplated by Exemption 5 
which must remain uninhibited and thus undisclosed, in order to supply 
maximum assistance to the Board in reaching its decision .... Accord­
ingly, these reports are not "final opinions," they do fall within the 
protection of Exemption 5, and they are not subject to compdsory dis­
closure pursuant to the Act.10• 

Again, without denominating this as official gov,~rnment information 
privileged from disclosure, it clearly falls within the purview of that 
privilege. 

In view of the tacit if not express recognition by Congress and the 
Supreme Court that the "official information" or "deliberative process" 
privilege was incorporated into Exemption 5, it is puzzling why the 
Supreme Court in its more recent FOMC v. Merrill case questioned in 
footnote 17 whether the privilege is a part of Exemption 5: 

In light of our disposition of this case, we do not cor: sider whether . , , 
[the official government information] privilege is incorporated in Ex­
emption 5.105 

An explanation for the Supreme Court's failure to recognize its prior 
pronouncements on the "deliberative process" may be simply an 
oversight or more ominously, a · hedge against its prior conclusions. 
The Supreme Court's conclusion exempting the FOMC policy directive 
seems justified, but its reasoning was strained. This in itself may result 
in reluctance by the lower courts to extend Exemption 5 to include a 
confidential information privilege. The next Supreme Court case on Ex­
emption 5 will probably decide where the Court goes from here.10

• The 
facts of that case and the potential impacts upon governmental opera­
tion compared with the needs of the requestor will probably determine 
which direction the Court will turn next. 

lOJ 421 U.S.16S (1975). 
10• Id. at 186. 
105 443 U.S. 340, at 355, note 17 (1979). 
1oo To the date of this writing the Su-

preme Court has granted certiomri in three 
cases, none of wnich appear to involve Ex­
emption 5. The three cases are Washington 
Post Co. v. U.S. Dept. of State, 647 F.2d 
197 (D.C. Cir. 1981), involving the appli­
cations for U.S. citizenship by I ranian na-

tionals living in Iran (Exemption 6); 
Abramson v. Fedi,ral Bur. o:i' Investigation, 
658 F.2d 806 (D.C. Cir. 1980), concerning 
loss of Exemption 7 by extracting and re­
compiling summaries of information from 
FBI records for a White House "name 
check"; and Shapiro v. Klutznick, 636 F.2d 
1210 (3d Cir. 1980) (unpublished), which 
concerns the ability to withhold census data 
under Exemption 3. 

I II 

NO FOi" DUTY TO OBTAIN RECORDS HELD BY OTHERS 

On March 3, 1980, the Supreme Court issued two opinions written by 
Justioo Rehnquist, Kis. inger v. Revorters Committee for Freedom of 
the Press 101 and For .. ham v. Harri .10

• These cases establish that a fed­
eral agency has no duty unde,r FOIA to seek or otherwise obtain records 
from other "non-FOIA" agencies even though the federal agency has a 
legal right to obtain such records. 

In the Kissinger case several FOIA requests were filed with the De­
partment of State for certain telephone notes and transcriptions of tele­
phone conversations of Henry Kissinger as Secretary of State. In the 
belief that these were privafa records, Kissinger had donated them with 
his private papers to the Library of Congress which is not subject to the· 
FOIA. The Court, assuming arguendo that this was a violation of the 
Federal Records Act and the Records Disposal Act, concluded that 
FOIA requires that a federal agency disclose only that which it 
possesses: 

Most courts which have considered the question have concluded that the 
FOIA is only directed at requiring agencies to disclose those "agency 
records" for which they have chosen to retain possession or eontrol. See 
also NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 221 . . . (1978), 
describing the Act as reaching "records and material in the possession of 
federal agencies. . . . " The conclusion that possession or control is a 
prerequisit,a to FOIA disclosure duties is reinforced by an examination 
of the purposes of the Act. The Act does not obligate agenices to create 
or retain documents; it only obligates them to provide access to those 
which it in fact has created and retained. It has been settled by deci­
sion of this Court that only the Federal Records Act, and not the Free­
dom of Information Act, requires an agency to actually create records, 
even though the agency's failure to do so deprives the public of informa­
tion which might have otherwise been available to it. [Citations.] 

If the agency is not required to create or to retain records under the 
FOIA, it is somewhat difficult to determine why the agency is neverthe­
less required to retrieve documents which have escaped its possession, 
but which it has not.endeavored to recover. If the document is of so little 
interest to the agency that it does not believe the retrieval effort to be 
justified, the effe,3t of thfs judgment on an FOIA request seems little 
different from thE effect of an agency determination that a record should 
never be created, or should be discarded.109 

Observe tl1at the Supreme Court did not go so far as to suggest that 
agency records could be transferred or destroyed with impunity to avoid 
a FOIA. requ t. One of the reque ts pa ed on by the Court was filed 

107 445 U.S.136 (1980). 
10• 445 U.S. 169 (198!t). 

10• 445 U.S. 136; a:t 151-153. 
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prior to the physical removal of the documents. The Court ruled on this 
request separately, holding that the demand was actually seeking tele­
phone conversations which occurred when Kissinger was acting in his 
capacity as presidential advisor, which is exempt from the FOIA.110 The 
further significance of this ruling is that exempt presidential writings 
did not lose their exempt status after becoming agency records of the 
State Department. At this juncture one can only speculate whether this 
is unique as to presidential records or whether the same view will be 
taken of exempt or confidential state and local government records 
lodged with federal agencies. 

The companion case, Forsham v. Harris 111 dealt with the opposite 
side of the Kissinger issue: To what extent are the records of grantees 
under federal funding programs considered to be agency records obtain­
able under FOIA f 11

2 Generally, grants of federal funds do not create 
a partnership or joint venture with recipients nor convert the acts of the 
recipient from private to governmental acts without day-to-day super­
vision.113 Following the rationale of the Kissinger case, the Court held 
that only records actually possessed by a federal agency are subject to 
FOIA disclosure even though contractually obtainable by the agency: 

We hold here that written data generated, owned, and possessed by a pri­
vately controlled organization receiving federal study grants are not 
"agency records" within the meaning of the Act wh~n copies of those 
data have not been obtained by a federal agency subJeet to the FOIA. 
Federal participation in the generation of the data by means of a grant 
from the Department of Health, Education and Welfare (HEW) does 

no The Kissinger decision may he at 
variance with an earlier D.C. Circuit de­
cision requiring disclosure of responses sub­
mitted by various Senators to an inquiry by 
the Attorney General regarding their views 
on the procedures for recommending ju­
dicial nominees. The questionnaire was pre­
pared by the Attorney General at the re­
quest of the President. Neither the Presi­
dent nor Congress is subject to FOIA but 
the FOIA demand was made upon the De­
partment of Justice which is not exempt. 
The court ruled that the Attorney General 
in control of the documents was acting as 
an independent controlling entity and not 
as legal advisor to the Presiclent. R~•an v. 
Department of Justice, 617 F.2d 781 (D.C. 
Cir. 1980). However, the court conclucled 
that the documents were exempt under Ex-

emption 5 (inter- and intra-agency memos) 
except for factual segments which did not 
reveal the deliberative process and were not 
intertwined with the policy-making process. 
617 F .2d at 791. 

m 445 U.S. 169 (1980). 
112 See Note, Access to Grantee Records 

Unde·r the Freedom of Information Act: 
An Analysis of Forsham v. Harris, 34 
SOUTHWESTERN L. J. 993 (1980). 

m In United States v. Orleans, 425 U.S. 
807 (1976), the Supreme Court held that 
a community action agency which received 
all of its funding from the United States 
under the Economic Opportunity Act was 
not a federal agency nor its workets federal 
employees for purposes of the Federal Tort 
Claims Act. 

not make the private organization a federal "agency" within the terms of 
the Act. Nor does this federal funding in combination with a federal 
right of access render the data "agency records" of HEW, which is a 
federal "agency" under the terms of the Ac..t. [Emphasis original.] m 

In this case, the Department of Health, Education and Welfare had 
contracted with a group of private phy ician and cienti ts to study the 
effectiveness of several drugs on the control and treatment of diabetes. 
The study was funded solely by federal grants amounting to about 
$15 million. The study generated more than 55 million records docu­
menting the treatment of over 1,000 diabetic patients over an 8-year 
period. The grantee group retained control of its records, but the fed­
eral agency possessed the right of access to all the data to ensure com­
pliance with the grant. And upon request, the agency could obtain per­
manent custody of the documents. Neither the right to review the 
records nor to obtain permanent custody was ever exercised by the fed­
eraf agency. The agency dia, however, contract with another private 
grantee for an assessment of the study and it was given direct access to 
the group's "raw data." 

As an outgrowth of the two grantee reports and its own audit of the 
"raw data," the Federal Drug Admini tration took certain regulatory 
action proposing change in labeling and recommended limited usage of 
some of the drugs tested in the study. 

Manufacturers of the affected drugs challenged these orders and si­
multaneou ly initiated a series of FOIA request eeking acces to tlie 
ra" da~ developed by the grantee study n-roup. As previously noted, 
the Supreme Court concluded that the grantee records were not "federa.i 
agency records" : 

Congress undoubtedly sought to expand public rights of access to Gov­
ernment information when it enacted the Freedom of Information Act, 
but that expansion was a. finite one. Congress limited aceess to "agency 
records" 5 U.S.0. § 5S2(a) (4) (B), but dfd not provide any definition o:f 
"agency records" in that Act. The use of the wotd "agency" as a modifier 
demonstrates that Congress contemplated some relationship between an 
"agency 'and the "reeord" 1·equested under the FOIA. With due regard 
for the policies and language of the FOIA we conclude th.a:t dat.a gen­
erated by a. privately controlled organization whlch has received grant 
funds from an agency (hereafter a "grantee"), but which data has not at 
any time been obtained by the agency, are not "agency records"' accessi­
ble under the F0IA}1G 

m 445 U.S. at 171. 
mu. at 178. 



The rationale of-this opinion would strongly support the proposition 
tbat records in possession of state and local governments as grantees of 
federal agencies would not be obtainable under FOIA.110 ~oreo·ver, it 
would appear unlikely that the federal courts wotild proVIde access to 
local government records not already in the posses'Sion of a federal 
agency since most states have their own l)ublic re ~ords acts. But here 
are two cautionary notes : First, the opinion emphasized the fact that 
the grantee is a "private'' recipient. Second, the Court suggested that 
with a stron"' enough demonstration of substantial federal supervision 
of the grantee's activities, the grantee might be viewed as being a 
federal instrumentality: 

This treatment of federal grantees under FOIA is eonsistent with con­
gressional treatment of them in other areas of federal law. Grants of 
federal funds generally do not create a partn.ership o· joint vent=e with 
the recipient nor do they serve to con ert the act? o:: the i:ecipient fr~m 
private a.ots to governmental acts absent CA'tens1ve. detailed, and vi:­
tually day-to-day supervision. U'i?,ited State"S v. Orleans, 425 U.S. 80 r, 
818 . . . ( 1976) . Measured by these standards; the UGDP is not a fed­
eral instrumentality or an FOIA agency.117 

Tbe very latest Supreme Court FOIA decision in GTE Sylvania, foe. 
v. Consumers Union 118 deals largely with technical and procedural is­
sues but provides continued, tho-ugh cautious, protection to third par­
ties ;upplying private data to federal agencies. 

m In Ryan v. Department of Jnstiee, 
617 F.2d 781, 790 (D.C. Cir. 19SO), the 
United States Circui Court for the District 
of Columbia rejected the argument that 
documents received by a federal agency 
from Senators could not qualify as "inter­
agency" or "intra-agency" because the 
FOIA does not apply to Congress. 

When an agency record is submitted by 
outside consultants as part of the de­
liberative process, and it was solicited by 
the agency, we find it entirely reasonable 
to deem the !"esulting document to be an 
"intra-agency" memorandum for pur­
poses of detenninjng the applicability of 
Exemption 5. This common sense inter­
pretation of "intra-agency" to accommo­
date the realities of the typical agency 
deliberative process has been consistently 
followed by the courts.•• 

Footnote 30 includes the following citations 
of authority: 

Sec Brockway v. Depe.rtment of Air 
Force, 518 F .2d 1184, 1191 (8th Cir. 
1,975) ( statemoots of witnesses in a mili­
tary aircraft safety investigation are 
within E~emption 5); W u v. National 
Endowment for Humanities, 460 F.2d 
1030, 1032 (5th Cir. 1972) (statements 
of professors who were not .agency em­
ployees deemc-:1 to be intra-agency memo­
randa.) cm. denied, 410 U.S. 926, 93 
$.Ct. 1352, 35 L.Ed.2d 586 (1973) ; 
Soucie v. Da, · , 145 U.S . .!,pp. D.C.144, 
155, 448 F.2d 1067, 1078 n.44 (D.C. Cir. 
1971) (materials preparad for an agency 
by outside experts should be treated as 
intra-agency memoranda.). 
111 445 U.S. al 180. 
m 445 U.S. 3,·5 (1980). 

•• 

The Consumer Product Safety Commission obtained accident reports 
from various television manufacturers to study the hazards of television 
sets and the need for product safety standards. Some of the material 
was voluntarily supplied and other reports were obtained through or­
ders and subpoenas. Claims of confidentiality· by the manufacturers 
accompanied mo t of the reports. 

These reports were subsequently requested by the Consumers Union 
and others under the FOIA. Those reports suomitted without an asser­
tion- of confidentiality were given to the requestors by the a-gency. The 
manufacturers supplying the balance of the reports were given an op­
portunity by the federal agency to establish their claim of confidentiality: 

The agency concluded that no FOIA exempti'on applied and an­
nounced' that even if' exempt, it was exercising its discretion to release 
the reports and waive the right to any exemption. The manufacturers· 
aetea promptly i'n filing a number of suits in various federal district 
court to enjoin rel,:la e of the documents. These actions were consoli­
aated' in the Delaware District Court where the judge issued temporary 
and preliminary injunctions prohibiting release of the documents. The 
manufacturers contended that the threatened release was prohibited by 
the Consumer Product Safety Act and' the Trade Secrets Act. 

The requestors were not joined in the injunctive actions and they did 
not seek to intervene. Rather they initiated their own FOIA action in the: 
Distriet of Columbia District Court demanding that the agency release 
the reports. 'J'he agency appeared, offering to release the reports once 
they were freE: of the pending injunction of the Delaware District Court. 

The Supreme Court concluded that the requestors could enjoin the 
agency-under FOIA from withholding the reports only with a showing 
that the agency (1) improperly (2) withheld (3) agency records. Here 
the requestors could not establish that the agency was acting improperly 
in withholding the reports a::; long as the Delaware injunctions were in 
force: 

There is nothing in the legislative history to suggest that in adopting the 
Freedom of Information Act to curb agency discretion to conceal infor­
mation, Congress intended to require an agency to commit contempt of 
court in order to release documents.119 

This case is furtner recognition by the Supreme Court that third­
party document suppliers still have protective rights even after Chrys­
ler Corp. v. Brown. 

F.CDJA FISHING FOR RECORDS-AN OPEN SEASON? 

Di-scovery today is the primary tool of every litigation lawyer. It 
assists the lawyer in developing his case or defense from the records of 

119 Id. at 387, 
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others and it is useful to discover in advance the "cards" held by his 
opponent. Little wonder that FOIA has been seized upon as an addi­
tional discovery tool since relevancy, necessity, and filing of a lawsuit 
are themselves immaterial. In addition, the public agency has the bur­
den of proof to justify any withholding of information; the district court 
proceeding is de novo with priority on the hearing calendar; and appeal 
is immediate. This is to be contrasted with typical discovery motions in 
many state actions where the need to know, relevancy, and perhaps good 
cause must be established by the moving party and appeal must await 
final judgment. 

As has been observed, state and local records provided to federal 
agencies are subject to FOIA provisions but not records pertaining to 
federal grants and contracts retained in local files. State and local docu­
ments held not discoverable in litigation may still be reachable under 
FOIA from a federal agency if copies or duplicates were lodged with 
the federal agency. 

Accident reports, proposed settlement justifications, appraisal re­
ports, and investiga tive reports involving state or local activities are the 
types of writings filed with federal agencies which can become signifi­
cant to an issue in tort, contract, eminent domain, or environmental law 
litigation. A simple request of the appropriate federal agency for all 
reports or writings involving the subject matter in litigation can prove 
more fruitful to the private litigant than local discovery rights.120 

Congress never intended for the FOIA to serve as a discovery device 
for litigants or potential litigants. But, as has been noted, the status of 
the requestor as a litigant or potential litigant does not alter that per­
son's rights under FOIA. Nor does the fact that these same records 
could be obtained through discovery or even that they could not prop­
erly be obtained through discovery take away rights otherwise available 
underFOIA. 

The cases are clear in their statements that there is to be no balancing 
of the public's right to know against the public good by permitting 
nondisclosure under FOIA as exists in many state information stat­
utes.1•1 At the same time, one cannot deny that the Supreme Court's 
FOIA decisions reviewed above do overall reflect a careful and cautious 
weighing and balancing as against the potential impact that disclosure 
might have, measured by the public good. That was demonstrated par­
ticularly in Federal Open Market Com'n v. Merrill 1'' where the Court 

uo E.g., Aydin Corp. v. United States, 
669 F.2d 681 (Ct. Cl. 1982), where the 
plaintiff gathered evidence to support a bid 
mistake claim from the government's rec­
ords prior to filing any claim or lawsuit. 

121 Ginsburg, Feldman & Bress v. Fed­
eral Energy Admin., 591 F.2d 717 (D.C. 
Cir. 1978). But see note 90, supra. 

122 443 U.S. 340 (1979). 

expressly rejected the "public interest" standard but when pressed to 
find an exemption recognized that Exemption 5 included a qualified 
privilege for confidential information at least to the extent this infor­
mation was generated by the government itself.123 

Simila.rly in NLRB v. Robbins Tire & Rubber Co./" the Court care­
fully noted that respondent-requestor's rights were neither diminished 
nor enhanced because of the pending of private litigation on the subject 
with the same government agency involved in the FOIA litigation. At 
the same time, the Court presumably concluded that it would be emi­
nently unfair to provide the private litigant with FOIA rights tradi­
tionally denied in the NLRB proceeding. The same rationale seems to 
apply to the renegotiation cases decided by the Supreme Court and 
previously reviewed. 

Of the 12 FOIA Supreme Court cases handed down to the date of this 
writing, one must say that the only "defeat" suffered by the involved 
agencies from "FOIA discovery" was Dept. of the .Air Force v. Rose 1•• 
(ignoring, of course, the effect of congressional amendments enacted in 
response to some of these decisions 1••). And even in the Rose case, in 
upholding the FOIA rights of the Law Review editors, the court care­
fully weighed the interests of the affected parties and ordered that the 
case files be "sanitized" and reviewed in camera to avoid any unwar­
ranted invasion of privacy. 

The United States Supreme Court from its very first FOIA decision 
in EP .A v. Mink 121 has taken a careful, cautious, and conservative ap­
proach toward the FOIA, particularly where it is being employed purely 
as a litigation discovery device. The lower federal courts have tended to 
be more generous in their interpretation and application of FOIA as a 
discovery tool. 

Since every case cannot justify or expect Supreme Court review, what 
can states and local entities do to prevent being outflanked by FOIA 
:requests after denial of local discovery! 

128 See Hoover v. United States Dept. of 
the Interior, 611 F .2d 1132 ( 5th Cir. 1980) ; 
Shermco Industries v. Secretary of Ab­
Force, 613 F.2d 1314 (5th Cir. 1980). 

m 437 U.S. 214 (1978). 
12• 425 U.S. 352 (1976). 

126 See FOIA Amendments of 1974, P.L. 
93-502, 9i!cth Cong., 1st Sess.; and 1976 
amendment included in the "Government iD 
the Sunshine Act," P.L. 94409, 94th Cong., 
2d Sess., 90 Stat. 1242. 

m 410 U.S. 73 (1973). 



PROTECTING STATE SUBMITTALS FROM FOIA DISCLOSUIRE 

The first concern of each state in transmitting written information to 
federal agencies must be whether that information is already obtainable 
by others under state information or discovery statutes. If it is obtain­
able locally, the FOIA probably presents no added risk. If the answer 
is otherwise, can the state protect that information in the hands of a 
federal agency from disclosure 1 

The answer, of course, depends on whether one of the nine Exemp­
tions can be made to apply. Of course, that is not the final answer be­
cause agencies can and in the past have waived privileges in favor of 
disclosure. l'he announced policies of the Reagan Administration, how­
ever, suggest a change in that policy. 

This change is noted both specifically as to the administration of 
FOIA in discontinuing the practice of waiving exemptions for no reason 
and more generally, in the administration's apparent sensitivity toward 
the interests of the states. Therefore, the states should expect that the 
federal agencies will not release such information provided the affected 
state is aware of the request .and is able to convinee the agency that the 
information is exempted by FOIA. Looking ahead one can expect that 
the most likely exemptions available to a state found in this situation will 
be Exemption 5 (inter-agency memoranda), Exemption 4 (privileged 
and confidential, commercial, or financial information "obtained from a 
person"), Exemption 7 (law enforcement investigatory records),'28 and 
Exemption 3 ( statutory exemptions). 

Exemption 5 (inter-agency memoranda not available by law to a party 
in litigation with the agency) will probably afford the most protection.12

& 

This will be particularly so should the exemption be extended to "official 
information" as previously discussed. 

Where a report or investigation summary is sent to "1-ashington, it 
may be helpful to specifically mark it "confidential." If it is a report, it 
may be well to state in a cover letter that the report does contain de­
liberative information that may be inextricably intertwined with the 
facts, and that its confidential nature should be preserved until all litiga­
tion or potential litigation has been concluded. First, this will alert the 
agency's FOIA officer to contact the state should the document be re­
quested under FOIA. Second, it may at least provide prima facie evi­
dence of an intent that the information may not have been supplied had 

12s In Moore-McCormack Lines, Inc. v. 
I.T.O. Corp. of Baltimore, 508 F .2d 945, 
949 ( 4th Cir. 197 4), the agency contended, 
among other things, that its investigatory 
report of an accident came within the pur­
view of Exemption 7. The court concluded 
that mere assertion that the files were for 

law enforcement purposes is not sufficient 
where· no enforcement proceedings are 
contemplated. 

1 2• See note 74, supra, regarding the ques­
tion whether a writing from a state agency 
to a federal a;~ency will qualify as. an 
"inter-a;gency" memorandmn. 
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the state known in advance that it would be released. As noted in G.T.E. 
Sylvania, Inc. v. Consumer's Union,130 the federal agency released with­
out not ice those accident reports submitted without an assertion of con­
fidentiality. Those that asserted confidentiality on the face of the report 
were given an opportunity to establish their claimed exemption even 
though the agency chose to waive all existing exemptions. This also 
provided the submitters with the opportunity to obtain at least tem­
porary injunctive relief against FOIA disclosure. 

It might appear unique but apparently proper for a state to request 
that its documentation in support of a proposed settlement for funding 
be returned by the federal agency if found unacceptable. If accepted, 
presumably the local litigation would be settled and no motivation would 
exist for a private litigant to seek FOIA disclosure nor would it remain 
prejudicial at that stage. As one can see from the Kissinger case,181 rec­
ords removed or returned from government files are not reachable. A 
FOIA action can be maintained against a federal agency only for a 
"wrongful withholding" of "agency records." 

!CONCLUSIONS 

The impact of FOIA on government will be felt for a long time. The 
·concepts have been picked up by state legislatures and by state courts in 
interpreting their own publie record and information statutes. Exorbi­
tant costs and many abuses resulting from FOIA, apart from its impact 
on the FBI, CIA, and the IRS have caused the current administration 
.and the Congress to take a further look at the statute. Apart from the 
.agencies mentioned,, drastic changes are not anticipated but a lack of 
sympathy for the abusers of the FOIA is apparent from amendments 
already introduced. Perhaps this current mood extends to the private 
litigant who uses the Act as a discovery tool. Heretofore, Congress' 
major concern with the FOI A has been to amend it because of some 
:restrictive Supreme Court d1icision. In the future, the Congress and the 
,Supreme Court may both be more concerned with the broader effects of 
FOIA disclosures in relation to the overall welfare of the public. 

lSO 445 U.S. 375 (1980). 
m 445 U.S. 136 ( 1980). 
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APPLICATIONS 

The foregoing research should prove helpful to highway and transportation ad­
ministrators and their legal counsel. Officials are urged to review their practices 
and procedures to determine how this research can effectively be incorporated in a 
meaningful way. Attorneys should find this paper especially useful in their work as 
an easy and concise reference document. 
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