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Supplement to Licensing and Qualification of 
Bidders in Selected Studies in Highway Law 

A report prepared under ongoing NCHRP Project 20-6, "Legal 
Problems Arising Out of Highway Pro grains," for which the 
Transportation Research Board, is the Agency conducting the 
Researdh. The report was pre'pared by Ross D. Netherton. 
Robert W. Ounliffe, TRB Counsl for Legal Research, was 
principal investigator, serving under the Special Technical 
Activities Division of the Board at the time this report was 
prepared. 

THE PROBLEM AND ITS SOLUTION 

State highway departments and transportation agencies 
have a continuing need to keep abreast of operating practices 
and legal elements of special problems in highway law. This 
report supplements and updates a section in Volume 3 of Selected 
Studies in Highway Law, dealing with licensing and qualification 
of public works contractors. An overview of state legislation, 
prequalification policies and procedures, and suspension and 
revocation procedures are described. 

This paper will be included in a future addendum to a 
text entitled, "Selected Studies in Highway Law." Volumes 1 and 
2, dealing primarily with the law of eminent domain, were 
published by the Transportation Research Board in 1976; and 
Volume 3 dealing with contracts, torts, environmental and other 
areas of highway law, was published in 1978. An addendum to 
"Selected Studies in Highway Law," consisting of five new papers 
and updates of eight existing papers, was issued during 1979, a 
second addendum, consisting of two new papers and 15 supple-
ments, was distributed early in 1981, and a third addendum 
consisting of eight new papers, seven supplements, and an 
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expandable binder for Volume 4 was distributed in 1983. The 
text now totals more than 2,200 pages comprising 56 papers. 
Copies have been distributed to NCHRP sponsors, other offices of 
state and federal governments, and selected university and state 
law libraries. The officials receiving copies in each state 
are:' the Attorney General, the Highway Department Chief 
Counsel, and the Right-of-Way Director. Beyond this initial 
distribution, the text is available through the TRB publications 
office at a cost of $90.00per set. 
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STATE LAWS AND REGULATIONS RELATING TO LICENSING OF PUBLIC WORKS 
CONTRACTORS (p.  1056) 

Overview of State Legislation (p. 1056) 

Although construction techniques, management practices, and quality 
control procedures . have continued to evolve with the objective of im-
proving project results and reducing the risk of failure or defective 
work, contractor licensing laws and rules remain necessary parts of the 
public's defense against unreliable, fraudulent, and incompetent work.' 
Accomplishment of this. objective has been held to require that the reg-
ulatory penalties apply as consistently to licensed contractors who un-
dertake work beyond the scope of their licenses as to those who are 
unlicensed for any type of construction work.' Conditions of the license 
must be met regardless of any inconsistent arrangements made between 
private parties, even though the convenience of the construction process 
may be served by them. Therefore, where a contractor, duly licensed to 
do business in his own name, undertook to assist a street paving con-
tractor by acting under the latter's name to perform the specialized step 
of heat scarifying the project's old pavement and applying a bonding 
agent, it was held that he acted as an unlicensed contractor, because the 
licensing law required him to do business only under the name by which 
he was licensed? 

While recognizing that strict adherence to licensing requirements lim-
its the flexibility often desired by contractors to improvise responses to 
unforeseen construction problems, courts are very reluctant to relax 
compliance standards. Their attitude is summed up by a California 
court's observation that 

. . it reflects the significance the Leislature has placed on the deterrence 
of unlicensed persons from engaging in their contracting business. The 
policy to be served outweighs any harshness which may be sustained by 
a party.4  

Supplementary material to the paper 
"Licensing and Qualification of Bidders" 
is referenced to topic headings therein. 
Topic headings not followed by a page num-
ber relate to new matters. 

Dr. Netherton was formerly with the 
Office of Research, Federal Highway Ad-
ministration, Washington, D.C. 

Although licensing laws generally provide that intentional failure to 
comply is punishable as a misdemeanor, a parallel deterrent is the doc-
trine that courts will not enforce claims of contractors who do not comply 
with licensing laws. This rule may be applied to defeat the entire contract 
as being illegal where entered into by an unlicensed contractor, or it may 
be applied to limit the right of recovery by a licensed contractor to the 
dollar limit of the work which his license authorizes him to undertake.5  
Application of contractor licensing laws to bar an unlicensed contractor's 
action against a state has been held not to constitute a taking of property 
without due process of law.' 

With only a few exceptions, contractor license fees are set at levels 
needed to defray, at least in part, the expenses of administering the 
regulatory features of the law. Principles of tax equality apply, and 
have been tested in cases where licensees pay differing rates according 
to classifications described in the law. Delaware's law provides that non-
resident contractors must pay fees for each job performed, while resident 
contractors pay only a single annual license fee. It has been held that 
this rate structure was not unconstitutional, despite the fact that non-
residents might pay considerably more fees annually than residents 
would.7  

Comparison of State Legislation: Statutory Structure (p.  1057) 

The information herein supplements Table 1 (pp.  1060-1069 in Se-
lected Studies in Highway Law), which presents a summary of the 
essential features of State laws and regulations relating to licensing of 
contractors for public works construction projects. The updated infor-
mation shown includes current citations of State legislation and regu-
lations, and notes significant substantive changes occurring since 1975. 
The supplement at the conclusion of the table summarizes the newly 
established licensing requirements in the State of New Mexico. 

Scope of the Licensing Requirement (p. 1058) 

Consistent with their purpose to protect the public against unreliable, 
incompetent, or fraudulent construction practices generally, statutes re-
quiring the licensing of construction contractors have tended to describe 
the objects of their regulation in broad and inclusive terms. As a result, 
much of the litigation involving these laws is concerned with interpreting 
statutory definitions of the term "contractor." This has called for mak-
ing distinctions between contractors and their employees, and between 
general contractors and others performing the functions of materialmen, 
lessors of equipment, and fabricators of manufactured products used as 
fixtures.9  

In their interpretation of contractor licensing laws, the courts have 
distinguished between contractors and their employees according to the 
extent to which they share in determining the nature of the work to be 
done and methods to be used, and in supervising the work.'°  Therefore, 
in considering whether one who furnished a backhoe and operator must 
obtain a contractor's license, the court was persuaded he should not, 



TABLE 1 
SUMMARY OF STATE LAWS AND REGULATIONS RELATING TO LICENSING 
OF CONTRACTORS  

STATE 	 CITATIONS UPDATE INFORMATION 

A148KA 	STAT. (1984 Supp.) 
08.18.011 to 08.18.171 
ADMIN. CODE, § 12, 
AAC 21 

ARIZONA 	STAT. (1984 Supp.) 32- No license required for public works eon- 
1101 struction contracts. (Laws, 1981, c.221) 

ARKANSAS STAT. (1984 Supp.) 71- 
701-71 

CALIFORNIA Bus & Psop. CODE 
(1984 Supp.) 

7000 to 7150 

DELAWARE CODE (1984 Supp.) 
2501 to 2503 

HAWAII REV. STAT. (1984 
Supp.) § 444-1 to 444- 
24 

IDAHO CODE (1984 Supp.) 54- 
1901 to 54-1929 

LOUISIANA REV. STAT. (1984 
Supp.) 37:2151 to 
37:2163 

MISSISSIPPI CODE (1984 Supp.) 31- 
3-1 to 31-3-23 

MOWrANA REV. CODE (1984) 37- Minimum amount of contract requiring li 
71-201 to 37-71-213 cense increased from $1,000 to $5,000. (Laws, 

1983, c. 152) 

NEVADA REV. STAT. (1984) 
624,040 to 624,360 

NEW MEXICO STAT. ANN. (1985) 60- License requirement established by new leg- 
13-1 to 60-13-57 islation. See summary below at end of. table. 

Minimum amount of contract requiring li-
cense increased from $10,000 to $30,000. 
(Laws, 1979, c. 713). 
License classification revised to provide: 

Unlimited license: no limit on contract 
amount. 
Intermediate license: contracts up to 
$500,000. 
Limited license: contracts up to $175,000. 

License classification revised to provide: 
Class A: No limit on amount of single con-
tracts or annual total. 
Class B: Up to $250,000 for single contract. 
Class C: Up to $120,000 for single contract. 
Class D: Up to $50,000 for single contract. 

(Laws, 1981, c.438) 

STATE 	 CITATIONS UPDATE INFORMATION 

TENNESSEE 	CODE (1984 Supp.) 	License requirement does not apply to con- 
tracts with Tennessee Department of Trans- 
portation. 

VIRGINIA 	CODE (1984 Supp.) 	Minimum amount of contract requiring Ii- 
54-113 to 54-145.3:9 cense increased from $30,000 to $40,000 for 

single contract, and total amount of contracts 
per year increased from $300,000 to $400,000. 
(Laws, 1977, c.640; 1978, c.521) 

TABLE 1—Supplement 
SUMMARY OF NEW MEXICO CONSTRUCTION INDUSTRIES LICENSING 
ACT, NMSA 60-13-1 et Seq. 

LICENSING AGENCY Construction Industries Division, New Mexico De- 
partment of Commerce and Industry. 

SCOPE OF LICENSING 	REQUIRE- All persons engaged in the business of contracting, 
MENT: defined as one who undertakes, offers to undertake, 

or purports to have capacity to undertake by himself 
or through others, contracting, including construct- 
ing, altering, repairing, installing or demolishing 
roads, highways, bridges, parking areas, or related 
projects. Definition includes subcontractOrs and 
specialty contractors. 

EXAMINATION: Written examination. 

CRITERIA FOR LICENSING: Financial responsibility; good reputation; demon- 
strated familiarity with rules and regulations of the 
Construction Industries Division and trade bureau; 
no illegal activity in contracting business for a year 
prior to license application; New Mexico address; 
registration with state Revenue Bureau. 

CLASSIFICATION OF LICENSEES Licenses are issued for classifications designated by 
Director, Construction Industries Division. Statu- 
tory definition of contractor lists 16 specialties for 
contractor licensing. 

PERIOD OF LICENSE One year. 

CAUSES FOR REVOCATION Violation of Construction Industries Licensing Act 
or regulations pursuant to it; false, misleading or 
deceptive advertising; acting outside scope of li- 
cense; misrepresentation in license application; un- 

- justified abandonment of a contract; diversion of 
funds; negligent departure from plans; vilfull or 
fraudulent action resulting in injury to others; 	s- 
sisting others to violate licensing law; acting in the 
capacity of a contractor under a name not shown on 
license. 

SPECIAL PROVISIONS Contractors on highway projects involving Federal- 
aid funds may bid without having a Special license, 
but successful bidder must obtain a special license 
for the project before starting work. 

NORTH CAROLINA GEN. STAT. (1983 
Supp.) 

NORTH DAKOTA CENT. CODE (1984 
Supp.) 



because he was told by others where to dig, when to come to work, and 
what degree of care was needed, and the work was supervised by rep-
resentatives of other contractors at the work site." 

In contrast, where one has control over the manner in which details 
of the work are accomplished, purchases materials and equipment, hires 
labor, and supervises the construction process, he is subject to the li-
censing requirement, notwithstanding that he is called an employee, and 
his employer makes suggestions as to these matters and coordinates 
various parts of the total project.'2  The fact that one person works for 
another at an hourly rate does not necessarily exclude him from con-
tractor status under typical licensing laws.'3  

Where decision-making authority is divided, or is exercised jointly, 
the criterion of control must be applied cautiously. Even when the de-
cisions of one are limited chiefly to accepting construction plans and 
specifications which he has hired another to prepare and supervise, both 
may be regarded as general contractors so as to require them to obtain 
licenses 14  

By the same criterion of control, one who undertakes to supply labor 
and materials to a general contractor also may be treated as a contractor. 
Despite the general preference for strict construction of regulatory leg-
islation, Arkansas' contractor licensing law was applied to a materials 
and labor subcontractor on the grounds that he had agreed to (1) do 
work to the owner's satisfaction, (2) indemnify the owner and general 
contractor for any claim resulting from his fault, (3) do work according 
to the owner's plans and specifications, and be responsible for work and 
materials, and (4) restore damaged work.'5  

Where employee status is not at issue, liability under construction 
contractor licensing laws may turn on how directly and substantially 
one's work contributes to the construction process and project result. 
One who merely supplies goods for others to install or whose products 
are not permanently attached to a structure has regularly been held out 
not to be a contractor within the terms of the licensing law.'6  The same 
applies to lessors of construction equipment. Where, however, a subcon-
tractor furnished loaders and trucks with drivers to haul dirt from a 
borrow pit to designated highway construction sites, it was held that he 
contributed substantially to the highway project and was subject to the 
contractor's licensing requirement. Answering the argument that the 
subcontractor was not subject to the requirement "because he did nothing 
except deposit dirt on the roadbed, and that the grading, tamping and 
other work was performed by defendants and at defendants' direction," 
the court found that this work did in fact contribute directly and sub-
stantially to the highway project, and that "by agreeing to comply with 
the engineering plans and drawings for the construction of the freeway, 
plaintiff became more than a mere conveyor of dirt." 

In contrast, construction of a spur on a logging location was held not 
to require registration under Washington's licensing law when it was 
shown that the road was primarily a fire control measure, and its trans-
portation use was incidental to that primary use.'8  

The distinction between contractors and manufacturers of fabricated  

items used in highway construction or operations has been presented in 
various situations involving on-site assembly and installation of fixtures. 
The California court's approach to this problem is illustrated in Walker 
v. Thornsberry,'9  where a general contractor purchased prefabricated 
metal restrooms from a manufacturer, to be delivered to the construction 
site and bolted to a concrete foundation furnished for them by the pur-
chaser. Plumbing, electrical hook-ups, roofing, and painting were to be 
done by the general contractor or other subcontractors. On these facts, 
the court, held that the manufacturer was not engaged in construction 
which required obtaining a contractor's license. His contribution to the 
finished construction project was "at most minor and incidental," and 
not sufficient to make the items installed a fixed part of the structure 
being built. This approach has found favor in other states.2°  

The test used by the California court in Walker v. Thorizsberry may 
have different results in other circumstances. Where a sprinkler system 
and mounting for signs were buried in the ground, and there was ex-
cavation and construction of concrete dugouts, it was held that these 
actions constituted construction within the purview of the contractor's 
licensing law.2' 

Painting always must be carefully considered in its particular cir-
cumstances. Often it is entirely incidental to the construction process, 
whereas in other cases it clearly adds something necessary to the struc-
ture in question. Moreover, painters frequently have almost complete 
control over the way their work is done. In such cases, painters are 
considered contractors for licensing purpose02  

Contractor licensing laws may restrict their scope only to certain types 
of construction contracting, as in the case of Idaho's law for licensing 
public works contractors.23  In the case of a contract to excavate and 
dispose of earth and rock, and to reclaim land at a sanitary landfill site, 
it was held that such work could be regarded as public works construction 
within the purview of the statute, even though no structures were in-
volved in the project. 

Suspension and Revocation Procedures (p.  1070) 

Because severe sanctions and penalties may be involved in the disci-
plinary provisions of contractor licensing laws, courts have emphasized 
their reluctance to construe these laws more broadly than necessary to 
achieve the statutory purpose. This policy is regularly tested in deter-
minations of whether contractor actions or omissions bring his conduct 
within any of the statutory -grounds for suspension or revocation of his 
contractor's license. Recent judicial interpretation of contractor licensing 
laws has refined the list of the leading causes of disciplinary action. 
Sometimes arising in judicial review of administrative actions by li-
censing agencies, but more often discussed in connection with the limits 
of civil actions for compensation of work performed, the existence of 
grounds for disciplinary action is a question of fact, to be proved by 
substantial evidence. 

Where statutory lists of grounds for disciplinary action specify that 
misconduct must be willful, this intent is an essential element of proof. 



In some situations, willfulness may be inferred from the nature of the 
act. Therefore, in an alleged breach of California's standards pertaining 
to abandonment of a construction project and failure to complete a 
project,26  it was held that a contractor who never showed up to commence 
work violated both standards.27  The court rejected the idea that it was 
necessary to have first commenced performance and later terminated it 
without justification, or that the willfulness of the action must be proved 
under the California statute. 

Closely related to these cases are others involving the adequacy of 
performance or performance in accordance with project plans, specifi-
cations and estimates, or other conditions of work. A case-by-case ap-
proach to disciplinary action on these grounds is necessary because of 
the wide variety of conditions involved, contractors' preference for using 
performance specifications, and the ease with which plans and specifi-
cations can be modified through change orders during the progress of 
work. In practice, construction rarely can be performed without some 
deviation'from the original plans and specifications, and determination 
of whether deviations reach a point of violating the licensing standard 
requires consideration of all the circumstances. 

In this process, the courts have developed and applied the doctrine of 
substantial performance by the contractor. As described by the court 
which adopted this doctrine in California, the guiding principle is that 

there is substantial performance where the variance from the speci-
fications of the contract does not impair the building or structure as a 
whole, and where after it is erected the building is actually used for the 
intended purpose, or where the defects can be remedied without great 
expenditure and without material damage to other parts of the structure, 
but that the defects must not run through the whole work so that the 
object of the owiier to have the work done in a particular way is not 
accomplished, or be sure that a new contract is not substituted for the 
original one, nor be so substantial as not to be capable of a remedy, and 
the allowance out of the contract price will not give the owner essentially 
what he contracted for.' 

A certain amount of leeway has been allowed in holding contractors 
to the requirement that a currently valid license must be maintained at 
all times when their work is in progress. Thus, where a contractor's 
license expired after 90 percent of a project had been completed, and 
the remaining work was actually completed under the supervision of 
licensed professional personnel, the court held that the contractor was 
in substantial compliance with the licensing law.3° 

In contrast, where a contractor's license expired while work was in 
progress, but the licensee failed to act promptly to renew it or have a 
licensed manager supervise the remaining work, it was held he was not 
in substantial compliance with the licensing law.3' 

Courts have been less inclined to apply doctrines of forgiveness where 
violation of licensing standards appear to involve deliberate and willful 
choice. This attitude is clearly present when dealing with cases of alleged 
diversion of funds given to contractors for specific construction work,32  
or misrepresentation of information in license applications or business 
dealings,33  or failure to pay bills for labor or materials.34  

Diversion of funds advanced to assist commencement of construction 
or other purposes is everywhere treated seriously by licensing agencies. 
New Mexico's contractor licensing law, which makes diversion of funds 
a cause for revocation, is described as "imposing a fiduciary duty upon 
contractors who have been advanced money pursuant to construction 
contracts." 	 -. 

Among the causes for disciplinary action, listed, in typical contractor 
licensing laws, one of. the most difficult to apply is the rule that con-
tractors must perform construction in a workmanlike manner, in ac-
cordance with the plans and specifications, and reasonably within the 
agreed or estimated costs. Standards of workmanship may be provided 
specifically either in the contract plans and specifications, or in a trade 
or industry code applicable to the work in.question. Where these sources 
do not, for any reason, furnish suitable guidance for disciplinary action, 
licensing agencies and courts have defined "workmanlike manner" as 
doing the work in an ordinarily skilled manner, as a skilled workman 
should do it by reference to established usage and accepted industry 
practices prevailing where the work is performed.36  

Where failure to follow plans and specifications must, by law, be willful 
or deliberate to bring it within the applicable licensing standard, evidence 
of intent may be inferred from the conduct of the parties. Thus, where 
willful departure from workmanlike standards was charged, the decision 
of the licensing agency to discipline the contractor 'was upheld when it 
was shown that the contractor failed to install an acceptable slab of 
concrete, and then 'represented that he could correct the defect by a 
"pour-over" technique, which only made matters worse. This, the court 
said, "indicates a purposeful departure from accepted trade standards 
which may be properly characterized as 'willful.' ' 

Parallel to the problem of failing to follow plans and specifications 
and often associated with it, is the contractor's failure to perform work 
within the contract price or cost estimate.38  'Cost overruns sometimes are 
listed among statutory reasons for license revocation,39  but more often 
they are associated with failure to follow specifications, or with incom-
petent or negligent performance, which are well-recognized grounds for 
revocation or suspension. In addition, courts regularly apply an indirect 
penalty in some instances of cost overrun, by limiting contractor recovery 
to the dollar ceiling of his license.40  

Although contractors are not often disciplined because of assisting the 
evasion of licensing laws, this possibility is illustrated where one permits 
his contractor's license to be used by unlicensed contractors on a'project 
in which he does not actively participate.4' " 

STATE PRACTICE REGARDING 'PREQUALIFICATION OF BIDDERS ON HIGHWAY 
CONSTRUCTION CONTRACTS (p. 1072) 

Overview of State Legislation (p.  1072) 

The information herein supplements Table 2 (pp.  1076-1109 in Se-
lected Studies in Highway Laiv), which presents a summary of the 
essential features of State laws and regulations relating to qualification 



of bidders on highway construction contracts. The updated information 
shown includes current citations of State legislation and regulations, 
and notes significant substantive changes occurring since 1975. 

TABLE 2 

SUMMARY OF STATE LAWS AND REGULATIONS RELATING TO QUALI-
FICATION OF BIDDERS 

STATE CITATIONS 

ALABAMA CODE, (1983), 34-8-1 to 
34-8-27 

ALA5IC.& STAT., (1984), 
35.15.050 
1959 Op. Arry. GEN. 
No. 27 
Stand. Specs. for 
Hwy. Constr. (1981), 
102-1.01, 102-1.03, 102- 
1.13 

ARIZONA Admin. Rules and 
Regs., R-17-3-04 (Aug. 
7, 1970) 

ARKANSAS STAT. (1983), 14-612 
State Hwy. Commn. 
Stand. Specs. (1978 
ed.) 102-1 

Trends in Prequalification Policy and Procedure 

During the decade 1970-1980, the pattern of prequalification policies 
and procedures which had been developed in the 1960s remained sub-
stantially unchanged. The basic elements of these systems continued to 
be responsive to the type and size of construction programs being carried 
on in the State and Federal-Aid Highway Programs. Heavy construction 
and bridge projects, needed to complete the National System of Interstate 
and Defense Highways, together with major urban expressway pro-
grams, helped maintain both the number and dollar value of highway 
construction contracts at relatively high levels during these years. 

As the decade closed, however, two developments occurred that have 
indirectly but significantly affected the role of prequalification processes 
in highway construction programs since that time. One of these was the 
widespread notice taken of instances in which bidders circumvented the 
normal safeguards designed to assure bona fide competition in the award 
of public construction contracts—so called "bid-rigging." 

Although there is some reason to think that public construction con-
tracting is always subject to a certain amount of pressure to restrain 
competition among bidders, the greatly increased level of Federal in-
vestigation and prosecution of bid-rigging in highway paving contracts, 
commencing in 1979, highlighted this problem and led to a variety of 
reactions by state and local governments.42  Among the measures for long-
term reduction of bid-rigging, the American Association of State High-
way and Transportation Officials (AASHTO) in 1981 issued a document 
titled "Suggested Guidelines for Strenthening Bidding and Contract 
Procedure." 

The AASHTO-suggested guidelines were in an informational report 
discussing practices which several states had found to be effective in 
maintaining bona fide competition. Many of the techniques described 
dealt with scrutiny of bids at the time of contract award, but major 
attention was given to measures that can be taken to monitor qualifi-
cations of bidders. before accepting their bids. 

The suggested guidelines note that much of the data regularly received 
from contractors in their application for prequalification can provide 
incidental information needed in connection with identifying bids that 
are not realistic. Data on ownership and control of an applicant's business 
may reveal possible monetary motives for collusive bidding where it is 
suspected. Equipment lists may alert a contracting agency to the sub-
mission of complementary or collusive bids where a firm lacks equipment 
necessary to perform the work required. Finally, prequalification pro-
cessing provides an opportunity to forewarn applicants of the seriousness 
of the consequences of collusive bidding, and begin building an admin-
istrative record which can support any subsequent action to revoke qual-
ification or impose other disciplinary measures if collusion is established. 

UPDATE INFORMATION 

Rating.Formula: Revised to provide that ca-
pacity rating for licensee is determined by 
multiplying net worth by a factor up to 10 
reflecting contractor's performance record. 

Department of Transportation and Public 
Facilities has discretionary to require pre-
qualification of bidders. Unless otherwise 
provided in the project announcement, con-
tractors are not required to be prequalified 
in order to bid on highway construction proj-
ects. 
Bidder qualifications are evaluated at the 
time of contract award, based on experience, 
equipment and financial information filed 
with bid. 

Application Deadline: Prospective bidders 
may file application at any time, but must 
allow 7 days for processing by department. 
Prequalification must be certified before bid 
proposal will be issued. 
Period, of Qualification: 1 year, plus 3 
months for filing renewal. 
Rating Formula: Maximum Capacity Rat-
ing is determined as the total of contractor's 
net liquid assets multiplied by 20. Bidding 
Capacity is determined by subtracting the 
dollar amount of.current uncompleted work 
from Maximum Capacity Rating. 

CALIFORNIA 	PUB. CONTRACTS CODE, Bidders on contracts for the California De- 
(1984). 10160 et. seq. partinent of Transportation are exempt from 

prequalification requirements of the Public 
Contracts Code. Bidder qualifications are 
evaluated at the time of contract award based 
on information furnished with bid. Deter-
mination that a bidder is not qualified must 
be based on an administrative hearing. 

CoLoRADo 	Dep't of Hwys. Rules Documents Submitted with Application: 
for Constr. Bidding, 	Must include statement of key personnel ex- 
(Sept. 1984) 2.20 to 	perience, list of owned affiliates, and list of 
2.23. 	 failures to perform. 

Criteria for Certification: In addition to 
other criteria, applicant must show absence 
of previous debarment or false statements 'on 
license application. 



STATE 	 CITATIONS UPDATE INFORMATION 

CONNECTICUT 	Dep't of Transp. Form Period of Certification: 16 months from date 
CON-16 (Mar. 1985 of financial statement. 
ed.) Classification of Contractors: 	- 

General highway construction 
Highway construction 
Bridges (major structures, repair, recon- 
struction) 
Highway and bridge construction 
Paving (bituminous, concrete) 
Miscellaneous: 	a. Electrical 	b. Signing 
c. Signals 	d. Pavements 	markings 
e. Fencing 	f. Planting 	g. Demolition 
h.Other 

Formulas: Maximum Capacity Rating is de- 
termined by the sum of contractor's surplus 
net worth, capital stock paid up, and 50 per- 
cent of the difference between equipment 
market value or purchase price and equip- 
ment book value, all multiplied by 10. The 
ability factor of 10 is used for initial pre- 
qualification of all contractors. 
When contractor requests proposal form for 
a specific project, his Maximum Bidding Ca- 
pacity is determined by his Maximum Ca- 
pacity Rating less the amount he wishes to 
bid and the uncompleted portions of work 
under construction, less remaining work to 
be performed by subcontractors. This is ex- 
pressed as BC MAX = M - (U+W—S) 

DELAWARE 	000E, (1984), t.29, Documents Submitted with Application: 
s.6906 Must include Minority/Nonminority/Female 

Div. of Hwys. Gen. Classification Form. 
Rules and Regs. of Classification of Contractors: Regulations 
Prequal., 1984 list 28 classes of work(for which contractors 

may be prequalified. 

DISTRICT OF Co- Except in the case of construction projects 
LUMBIA under "sheltered markets" (set asides), no 

prequalification of bidders is required prior 
to bid opening. Contracting Officer evaluates 
low bidder's financial statement, corporate 
experience, plant and equipment, pending 
contract commitments, and other information 
needed to determine lowest responsible bid- 
der. 

For projects under "sheltered'market" pro-
grams (e.g., Disadvantaged Business Enter-
prise, Minority Business Enterprise), the 
special requireinents for eligibility to partic-
ipate in them are added to the general criteria 
of financial responsibility, plant and equip-
ment capacity, and personnel. Prequalifica-
tion of bidders for these special programs 
may be applied for when a project is an-
nounced, or for a one-year period, with an-
nual renewal. 

STATE 	 CITATIONS UPDATE INFORMATION 

FLORIDA 	STAT. (1984), t.26, Documents Submitted With Application: 
337.14 Financial statement, equipment list, experi- 

FLA. ADMIN. CODE, ence, past performance record, organization 
Rule Chap. 14-22 and personnel, and information on any pre- 

vious contract crimes. 
Exemptions from Certification: Contracts 
for less than $150,000. 

Criteria for Certification: Financial respon 
sibility, equipment, necessary organization 
and management, satisfactory experience and 
work record, integrity and responsibility, his- 
tory of contract crimes, violation of state pol- 
icy on gifts and gratuities. 
Period of Certification: 16 months from date 
of financial statement. 

GEORGIA 	CODE ANN., (1984) 32- Documents Submitted With Application: 
2-66 Financial statement, equipment list, state- 

Rules and Regs., ments of organization, personnel and man- 

c.672-5, Prequal of agement experience, record of principal work 

Contractors 1982 for past 3 years, list of liens or claims in past 
5 years, list of criminal convictions for re- 
straint of trade. 
Exemptions from Certification: Contracts 
for less than $250,000. 
Criteria for Certification: Financial respon- 
sibility, plant and equipment capacity, per- 
sonnel and organization, experience, liens and 
claims. 
Application Deadline: 10 days prior to bid 
opening. 
Classification of Contractors: Contractors 
are not classified for prequalification pur- 
poses. 

HAWAII 	REV. STAT. (1983) 103- 
25 
Stand. Specs. for 
Road and Bridge 
Constr., 102.01, 102.03, 
102.12 

IDAHO 	CODE (1984) 54-1901 to No prequalification is required for holders of 
54-1924 a valid contractor's license to bid on highway 

construction projects. 	Subsequent to bid 
opening, Department evaluates the low bid- 
der's financial statement, record of experi- 
ence, equipment, and current commitments, 
and other information pertaining to deter- 
mination of his responsibility. 

ILLINOIs 	REV. STAT. (1984) Exemptions for Certification: Contracts for 
c.127, § 132.6 less than $5,000. 

ILL. ADMIN. CODE, pts. Application Deadline: 30 days prior to con- 
625, 645, 665, 675 tract letting. 
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Stand. Specs. for 	Rating Formulas: Financial Rating is de- 
Road and Bridge 	termined by allowable net current assets and 
Constr., 102.01 	real estate multiplied by: 

10 for $0 to $200,000 
11 for $200,000 to $300,000 
12 for $300,000 and over, 

plus equipment (allowable depreciated value 
of equipment), less long term encumbrances, 
multiplied by six. 

Work Rating is based on Performance Factor 
(numerical rating from 1 to 4 by District 
Engineer at close of construction season), 
Experience Factor (dollar value of work com-
pleted in category for which rating is sought), 
and Equipment Factor (physical capacity of 
contractor to do special work, based on in-
dustry standards of productivity, and con-
verted to dollar value). 

Work Rating = PF/3 (EF/2 + EqF/ 
2) 
New contractors use WR = PF/3 X 
EqF. 

INDIANA 	 CODE (1984) 8-13-10 
Highway Commn., 
Rules and Regs. 

IOWA 	 CODE (1984) 314.1 
State Hwy. Commn. 
Regs. on Qual. of Bid-
ders (1984) 

KANSAS 	 Kansas Dep't of 
Transp. Stand. Oper-
ating Manual (1984), 
0265.00/02 

Exemptions from Certification: Subcon-
tracts for less than $100,000. 
Application Deadline: 15 days prior to bid 
opening for new applicants; 7 days prior to 
bid opening for renewal applicants. 
Rating Formulas: Maximum rating of 100 
is reduced by deficiencies in the following 
categories: organization, personnel, construc-
tion experience, prosecution of work on pre-
vious contracts, adequacy and condition of 
equipment, attitude toward departmental 
regulations, public relations, and equal em-
ployment practices. 
Contractor's maxnrnm aggregate financial 
capacity rating is determined by adding: 

Accepted liquid assets multiplied by 10. 
Construction equipment value multi-
plied by 8, but not to exceed 14 times 
(a). 
Accepted fixed and other assets multi-
plied by 2, but not to exceed 25% of (a) 
plus (b). 

Exemptions from Certification: Cntracts 
for less than $100,000. 

Classification of Contractors: Regulations 
list 16 categories of construction work for 
which contractors may be prequalified. 

MASSACHUSETFS GEN. LAWS (1984), 
c.29 

8B 
CODE OF MASS. Rxos. 
c.720, 1.00-5.00 

MICHIGAN COMP. LAws (1984) 
247.809; 24.102; 24-104 

MINNESOTA 

MISSISSIPPI CODE (1984), 31-3-1 to 
31-3-25 

MISSOURI REV. STAT. (1984) 
227.100 

MONTANA 
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KENTUCKY STAT. (1984) 176-130 
to 176-190 

Admin. Regs. 603 
KAR 2:015 

LOUISIANA STAT. (1984) 37-2151 
to 37-2163 

MAINE Dep't of Transp. 
Stand. Specs., Hwys. 
and Bridges (1984), 
102.01 

MARYLAND CODE (1983), art. 21, Pre4ualification of bidders on highway con- 
3-402 struction contracts is optional with the De- 

CODE OF MARYLAND partment. When the Department determines 
Rsos. (1984) that prequalification of bidders will be re- 
21.05.02.05 quired, the criteria and procedure for qual- 

ification are published with the invitation for 
bids. 

Classification of Contractors: Regulations 
list 9 categories of construction work and 6 
categories of maintenance work for which 
prequalification is required. 
Rating Formulas: Maximum Capacity Rat-
ing is determined by multiplying net working 
assets by an assigned factor reflecting con-
tractor's experience, as follows: 

Up to 2 years-3; 2 to 5 years-6; 5 to 
8 years-10; 
More than 8 years-12. 

Maximum Capacity Rating is rounded off to 
nearest $1,000 for up to $100,000; nearest 
$10,000 for up to $1,000,000; and nearest 
$100,000 for over $1,000,000. 

Documents Submitted with Application: 
Financial statement, equipment list, experi-
ence record, equal employment opportunity 
policy statement. 

Classification of Contractors: Statute lists 
20 categories of work for which prequalifi-
cation is required. 

Bidders are not required to be prequalified 
in order to bid on Federal-aid or State-
funded highway construction projects. Bid-
ders' qualifications may be investigated in 
connection with contract award if Highway 
Commission deems it necessary. 
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NEW JERSEY 	STAT. ANN. (1984) 
27:7-35.1 to 27:7-35.12 
ADMIN. CODE, 16:65-1.1 
et seq. 
Policy and Procedure 
Regs., No. 3.102A, 
Dec. 12, 1972 

Rating Formulas: Contractor's Maximum 
Qualification is established by adding cur-
rent assets, less current liabilities, plus 50 
percent of other assets, less other liabilities, 
and multiplying the total by a factor reflect-
ing contractor's length of service, record of 
performance on public works construction, 
and other pertinent factors. A rating factor 
of 1 to 10 is used, with first-time bidders 
assigned a rating of 3 until their performance 
is evaluated. 
Contractor's Current Rating is established as 
his Maximum Qualification, less the amount 
of uncompleted work at the time of contract 
letting, except that the Department may use 
a tolerance of 24 percent of bidder's current 
rating to make a contract award. 

Contractor Classification: Contractors may 
be prequalified for the following categories 
of work: 

Road construction 
Bridge construction 
Surfacing 
Site work 
Buildings 
Other construction 

Rating Formulas: Maximum Capacity Rat-
ing is established as working assets multi- 
plied by a rating factor expressed in decimals, 
and derived from the average of the following 
weighted factors: 

Experience 	 1-20 
Quality of work 	1-20 
Performance 	1-20 
Financial condition 	1-10 
Personnel qualifications 1-10 
Equipment 	 1-10 
Timely completion of 
work 	 1-10 
General attitude 	1-10 
Prompt payment of bills 1-5 
Public relations 	1-5 

Ratings are given to "experienced" contrac-
tors for 1 year. Ratings are given to new 
contractors for single project only. 

Exemptions from Certification: Subcon-
tracts of less than $100,000 for one project, 
or under $200,000 for two or more projects 
with the Department of Transportation. 
Application Deadline: 15 days prior to date 
for receiving bids. 

NEW MEXICO 	Stand. Specs. for 	Classification of Contractors and Rating 
Road and Bridge 	Formulas: Contractors are prequalified on 
Constr. (1970) s. 102 	general capability to perform highway con- 

struction. No classification of work is estab-
lished at the time of certification. Pre-
qualified bidders are screened at the time 
they request proposal forms. If screening in-
dicates lack of adequate resources, personnel, 
equipment, or, experience to perform the con-
struction work in question, eligibility to bid 
is denied. 

NEW YORK 

Classification of Contractors and Rating 
Formulas: No classification of contractors 
for categories of work are established at the 
time of prequalification. Prospective bidders 
are screened for capability to perform work 
when projects are announced and proposal 
forms are requested. 

Rating Formulas: Bidder must have a Con-
tractor's License for class of work in which 
the project falls, except where Federal-aid 
highway construction projects are involved. 
Contractor's Licenses are, issued for the fol-
lowing categories of contracts: 

Class A: No dollar limit 
Class B: Up to $250,000. 
Class C: Up to $120,000 
Class D: Up to $ 60,000 

Contractor's Maximum Bid Capacity is de-
termined by net worth multiplied by 5. 

OREGON 	 REV. STAT. (1984) 	Rating Formulas: Department does not at- 
279.012 to 279.028 	tempt to establish maximum capacity rating 

for bidding or for contractor's total work 
prior to award of contract. 

PENNSYLVANIA STAT. (1984), t. 36 670- Exemptions from Certification: Demolition 
404.1 	 contracts for less than $25,000, and "miscel- 
Dept. of Transp. Rules laneous" work, such as mowing and snow re- 
and Regs. (Oct. 29, 	moval, as determined by Chief Engineer. 
1980) 457.1 to 457.16 Contractor Classification and Rating For-

mulas: Regulations list 28 categories of con-
struction work for which contractors may be 
prequalified. 

NEBRASKA 	REV. STAT. (1984) 39- 
1348 to 39-1352 
Stand. Specs. for 
Hwy. Constr. (1985) 
102.01, 102.03, 102.15 

NEVADA 	 REV. STAT. (1983) 
408.870 

Specs. for Road and 
Bridge Constr. (1976) 
102.02, 102.12 

NORTH CAROLINA GEN. STAT. (1984) 136- 
18(1), 136-128.1 
ADMIN. CODE (1984), 
t.19A:02D § 1801 
Stand. Specs. for 
Roads 
and Structures (1984) 
102-2, 102-14 

NORTH DAKOTA CENT. CODE (1983) 
43-07-01 to 43-07-23 
Stand. Specs. for 
Road and Bridge 
Constr. 
§ 102 

OHIO 	 REV. CODE (1984), 
5525.02 to 5525.09 

OKLAHOMA 	STAT. (1984), t.61, 
118 
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Rating Formulas: Maximum Capacity Rat-
ing is determined by multiplying sum of net 
working capital plus one-half line of credit 
plus one-half book value of equipment by As-
signed Ability Factor of 1 to 15. In lieu of 
foregoing method, contractor has option of 
being rated by multiplying $50,000 by As-
signed Ability Factor. 

RHODE IsLAND 	Stand. Specs. for 
	Discretionary authority for prequalification 

Road and Bridge 	of bidders is contained in Department of Pub- 
Constr. (1974) 102.01, lic Works' Standard Specifications, but in 
102.02, 102.13 
	practice contractors on departmental high- 

way construction projects are not required to 
be prequalified in order to bid. Bidder qual-
ifications are evaluated at the time of con-
tract award, based on filing of experience 
questionnaire and financial report. 

SoUTH CAROLINA CODE (1984), 57-5-1650 

SOUTH DAKoTA CODIFIED LAWS (1983) Exemptions from Certification: Contracts 
51-5-10 for less than $100,000. 

Dept. of Transp. Classification of Contractors: Regulations 
Regs., 70:01:05 list 14 categories of work for which contrac- 

Stand. Specs. for tors may be prequalified. 

Road and Bridge Rating Formulas: Maximum Capacity Rat- 
Constr., § 21 ing is established as 10 times contractor's 

working capital on his audit. Department 
may also consider letters of credit issued to 
contractor by banks. 

TENNESSEE CODE ANN. (1984) Contractor Classification: Contractors are 
54-5-1 to 54-5-17 prequalified on general capacity to perform 

highway construction. No classification of 
work or maximum bid capacity is established 
at the time of prequalification. Qualified con- 
tractors are screened when projects are an- 
nounced and bidders request proposal forms. 

TEXAS VERNON REV. Civ. Application Deadline: 15 days prior to date 
STAT. (1984) §6674h for submitting bid. 
to 6674i Rating Formulas: Bidding capacity is es- 
State Hwy. Comm'n tablished by multiplying adjusted net worth 
Order No. 66127 by a factor assigned to contractor by High- 
(May 1, 1952) way Department. Initial certification is made 

Tex. Hwy. Bull. No. 2, with factor of 20, but factor may be adjusted 

Jan. 1974 by the Department when renewing the cer- 
tification based on new documentation and 
performance record. 

UTAH State Road Comm'n Exemptions for Certification: Contracts for 
Policy on Prequal. of less than $500,000. 
Bidders, No. 09-1, Rating Formulas: Maximum Rating Capac- 
Mar. 10, 1967 ity is determined by net liquid assets multi- 

plied by experience factor of 2 for 1 year and 
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5 for 2 or more years. Premium rating factors 
(-1 to +5) may be added based on perform-
ance evaluations. 

Maximum Bidding Capacity is determined 
by Maximum Capacity Rating less dollar 
amount of currently uncompleted contracts. 
Maximum Capacity Rating may be increased 
by pledge of personal assets of contractor's 
officers. Rating may be reduced by half 
where applicant does not submit Certified 
Public Accountant's preparation of his fi-
nancial statement. 

VERMONT 	Prequal. of Contrac- 
tors Procedure Man- 
ual, Mar. 1976 

VIRGINIA 	Stand. Specs. for 
Road and Bridge 
Constr., 102.01 
Rules and Regs. Gov- 
erning Prequal. and 
Classification of Pro- 
spective Bidders, July 
1, 1975 

Rules and Regs. Gov- 
erning Prequal. of 
Bidders for Minority 
Plan Projects, Dec. 2, 
1974 

WASHINGTON 	REV. CODE (1984) 
47.28.170 
Stand. Specs. for 
Road and Bridge 
Constr., 1-02.1 

WEST VIRGINIA 	CODE (1984) cu, Exemptions from Certification: Depart- 
art.4, § 19 ment reserves right to exclude projects of a 
Stand. Specs. for special nature from prequalification require- 
Road and Bridges, ment. 
102.01 Contractor Classification: Statute lists 22 
ADMIN. CODE 17-2A categories of construction work for which 
serv. III, § 2 contractor may be prequalified. 

Rating Formulas: Capacity Rating is deter- 
mined by adding net current assets, cash 
value of life insurance, one-half unencum- 
bered book value of equipment, and line of 
credit statements up to half of net current 
assets, and multiplying this total by a Per- 
formance Factor of 1 to 10 based on appli- 
cant's past performance. For initial cer- 
tifications, a Performance Factor of 5 is 
used. 
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WISCONSIN 	STAT. (1984), 66.29(2) Ezemptson.s from Certification: Contracts 
Policy on Prequal. of for less than $100,000. 
Bidders, Sept. 1979 Contractor Classification: Statute lists 11 

categories of construction work for which 
contractor may be prequalified. 
Rating Formulas: Maximum Capacity Rat- 
ing is based on net current assets, plus 60 
percent of net noncurrent assets, generally 
multiplied by a factor of 5. Selection of the 
work factor in each case depends upon eval- 
uation of applicant's past performance and 
current condition. 	Continued satisfactory 
performance and good financial condition can 
result in raising the factor to a maximum of 
10. Poor records of performance may result 
in reduction of the factor below 5. 

WYOMING 	STAT. (1984), 24-2-108 

Policy No. 24-7, (Rev. 
Mar. 26, 1970) 

The value of information obtained through prequalification processing 
may be enhanced if contractors are required, in addition to annual or 
other periodic renewal of certification, to update their qualification file 
promptly when there is a corporate or affiliation change, or a reduction 
of more than 10 percent of their stated assets.43  

Because the primary purpose of the prequalification process is ass6-
ciated with the administration of public contracts rather than the pun-
ishment of wrongdoing, it is generally distinguished from suspension or 
debarment of contractors imposed as a criminal penalty or as disciplinary 
action by a licensing agency. Nevertheless, the requirement for annual 
and special renewals of prequalification status provides opportunities to 
maintain a series of checkpoints to assure continuing compliance with 
orders or agreements applicable to a contractor. For example, a typical 
court judgment or a plea bargain where bid-rigging is charged may 
involve removal of debarment or other civil sanctions in exchange for a 
nolo con tendere plea, plus removal of certain individuals from the con-
tractor's management, institution of internal procedures and policies to 
prevent recurrence of the offensive practices, and appropriate restitution 
of public funds. In such situations, prequalification procedures may 
provide surveillance of the contractor's compliance with the terms of a 
court order or settlement, as well as provide a practical incentive for 
remaining in compliance. 

The second development of the 1970s-1980s which influenced admin-
istration of the prequalification process was the establishment of pro-
grams to assist disadvantaged business- enterprises (DBE) to have 
greater participation in Federal-aid highway projects. Although not  

made a mandatory condition of Federal aid until 1980, the policy of the 
Federal Highway Administration actively promoted increased use of 
minority business in highway construction from 1975 onward. The Sur-
face Transportation Assistance Act of 1982 made it mandatory that 10 
percent of all Federal-aid highway funds spent by the states must be 
awarded- to DBE contractors or subcontractors. State-by-state, this gen-
eral requirement was prorated into dollar amounts, which, in turn, were 
allocated to specific projects in the construction program. 

A report by the General Accounting Office in 1985 documents the report 
on the readiness of the states to achieve the goals set under this program, 
and describes measures being taken to accomplish the long-range objec-
tive of increasing the number of DBEs that are capable and available 
to compete for highway construction contracts on a regular basis.45  
Among other findings, this report concluded that currently certified 
DBEs had the capability to perform 10 percent of- the highway con-
struction work contemplated, but it noted the existence of other problems 
that might limit successful utilization of this capacity. Specifically, not 
all certified DBEs were interested in working on highway construction. 
Also, despite the fact that all states and various Federal agencies and 
construction industry groups have carried on or sponsored training and 
assistance activities, the distribution of professionally qualified DBEs 
nationwide remains uneven, both in terms of the skills-and numbers of 
firms available. 

This has presented several issues concerning state prequalification 
systems for highway construction contractors. Specifically, should the 
prevailing technical criteria for prequalification be relaxed for DBEs in 
order to increase the number eligible for certification? State highway 
and transportation agencies havenbt advocated or followed this practice, 
feeling that the paramount priority must be given to the public interest 
in protecting the highway investment by dealing only with contractors 
of demonstrated capability and responsibility. 

Should state highway and transportation agencies require subcon-
tractors as well as prime contractors to be prequalified as a condition of 
bidding on construction contracts where Federal-aid funds are involved? 
Currently, the great majority of DBEs serve as subcontractors, and this 
ratio is likely to remain unchanged for the foreseeable future. But if 
one objective of the DBE assistance programs is to eventually increase 
participation of DBE firms as prime contractors, the effect of introducing 
-them to regular prequalification even while serving as subcontractors 
needs consideration. Experience of states that require prequalification 
of subcontractors deserves study. 	- 

Establishment of procedures for certification of DBEs and other mi-
nority business enterprises under Federal minority assistance programs 
has created an additional screening process parallel to the prequalifi-
cation requirement that a state may have for assuring contractors' tech-
nical and financial responsibility. Certification of DBEs includes 
determination of disadvantaged status, investigation of applicants to 
avoid certification of "fronts" and "captive" businesses, and monitoring 
such activities as "mentor-protege" arrangements between selected prime 



contractors and DBE subcontractors, or other special requirements. Al-
though their administration and enforcement are separate from the 
states' general prequalification of prime contractors, they add to the 
incentives for prime contractors to maintain their general eligibility as 
bidders, and may have to be taken into account by state highway and 
transportation agencies in monitoring such eligibility.46  Diversity among 
the states in their definitions of disadvantaged businesses and their inter-
pretation of criteria of eligibility for DBE certification under Federal 
law suggests the need for development of greater interstate reciprocity 
in accepting certifications. Yet, although this need has been recognized 
by the U.S. Department of Transportation, the Federal policy has been 
to give only limited encouragement to establishment of reciprocity pro-
cedures until the risk of abuse is reduced.41  

Scope of Requirements (p. 1074) 

State laws and policies on prequalification of subcontractors vary. In 
favor of prequalification, it is pointed out that the needs to assure com-
petency and responsibility in construction work are as great in regard 
to subcontractors as for prime contractors. Prequalification of subcon-
tractors therefore may assist prime contractors in locating potential 
subcontractors whose work record and financial condition have been 
documented and evaluated. In addition, where specialty work is con-
tracted for separately, the same specialty contractor may bid as a prime 
contractor on one project, and appear as a subcontractor in another. 

These benefits have a practical price for the public works agency which 
must process the additional volume of subcontractor applications, annual 
reports, and other paperwork. Specialty contractors tend to have a high 
proportion of small businesses, of which a certain number are likely to 
have only minimal experience and capitalization. Highway and trans-
portation agencies may understandably believe they cannot effectively 
monitor the number or range of specialty businesses that may wish to 
be prequalified, and may prefer, instead, to let the public's interest be 
protected by the diligence of the prime contractor, backed up by his 
surety bonding company, each of which has a direct interest in seeing 
that the contract is performed satisfactorily. 

Prequalification of subcontractors as well as prime contractors is re-
quired in ten states.48  In several of these cases, however, bidders on 
projects involving less than specified amounts of money are except from 
this requirement,49  and in others the requirement is satisfied by submit-
ting lists of proposed subcontractors for the approval of the contracting 
agency at the time of contract award.5°  

Administration of prequalification programs, regardless of their scope, 
needs good working definitions of subcontractors for the variety of sit-
uations in which it may be necessary to distinguish them from other 
parties in the construction process. The distinction between subcontrac-
tors and employees is one which must be made frequently, and was an 
issue in Ro-Med Construction Company, Inc. v. Clyde M. Bartly Co., 
Inc.,51  under Pennsylvania's regulations which required contractors on  

state highway projects to use only subcontractors currently prequalified 
and classified by the Department of Transportation. In a suit for breach 
of contract to construct roadside rest area buildings, the defense was 
offered that the contract was illegal because one part who had acted as 
a subcontractor had not been prequalified for such work. 

At trial, evidence was offered that the alleged subcontractor arranged 
to have its payroll carried by the prime contractor, and its key personnel 
listed with nonexistent job titles on the prime contractor's employee list. 
The genuineness of this apparent employee relationship was further 
brought into question by evidence of how labor actually was hired and 
supervised for the project in question. 

In this case the court concluded that the evidence raised genuine doubts 
regarding the employee-subcontractor relationship which precluded sum-
mary judgment on the legality of the contract under the State Depart-
ment of Transportation's prequalification regulations. 

Distinctions may also have to be made between subcontractors and 
fabricators or suppliers of materials and structural units at work sites. 
Such cases generally turn on whether the party in question performs a 
substantial part of the contract as a "distinct part of the work" in such 
a way that he does not contemplate merely furnishing materials or sup-
plying personal service.52  

When legislation specifies standards to be applied in prequalification, 
strict construction of the statutory language may limit what a contract-
ing agency can do to modify or change. its procedures. Even he 
emergencies occur, courts seem to be very wary of allowing any admin-
istrative modification of standards or procedures that may exceed del-
egated authority. This was the result where the Washington Department 
of Transportation attempted to particularize the manner in which tem-
porary measures should be taken while a major highway bridge was 
being replaced, and include this in the standards for prequalification of 
bidders on their project.53  

In this instance it was decided that a temporary floating bridge should 
be installed to allow traffic operations to be maintained on an arterial 
highway while a permanent bridge for the highway was being built at a 
nearby location. The department had had good success with the design 
and methods used by a particular contractor, and, when it published its 
notice for bids, it modified its usual prequalification criteria to require 
bidders to show "necessary experience, organization and technical qual-
ifications to design and construct floating bridges," and provide "evi-
dence of previous successful use . . . of the proposed floating bridge 
configuration." The proposed configuration, as set forth in the bid 
specifications, essentially described the method used by a particular con-
tractor whose previous work on floating bridges had impressed the de-
partment. Ultimately, that contractor was the only one certified to bid, 
and other interested bidders appealed the department's denial of their 
prequalification. 

The court viewed the department's action as inconsistent with the 
policy that public contracts must be awarded through competitive bid-
ding. This policy already was limited by the prequalification standards 



contained in the state law, and any attempt to introduce further lim-
itations administratively must be solidly based on legislative authority. 
Admittedly, this put the department in a difficult position, since its need 
to replace a major bridge destroyed by storm was both critical and 
immediate. Under the circumstances, the department concluded it did 
not have time to prepare a detailed bridge design and perform customary 
engineering analysis before putting it into operational use. Therefore, 
it selected a solution which already had been demonstrated as safe for 
public use, and made the previous successful use of that design a re-
quirement for prequalification of bidders. Notwithstanding this, the 
court said: 

Obviously, this court cannot question the department's conclusion as 
to its own engineering capabilities, particularly when given the time con-
straints under which the department had to operate. Indeed, superficially, 
at least, the department's determination to seek a reasonably safe interim 
solution—one which the public can be expected to accept—appears to be 
laudable. . . . The legal question presented by this appeal, however, is not 
whether the department's decision is laudable; rather, the issue is whether 
that decision can be applied as a prequalification item—thus drastically 
curtailing the competitive bidding process. . . . [The] item . . . was inserted 
within the bid specifications intentionally and precisely because the de-
partment was confronted with an emergency and wanted to avoid having 
to consider any proposed design not previously shown to have been suc-
cessfully used, even though the department considered such contractor 
fully competent by experience, organization and technical qualification to 
design and construct a floating structure. By choosing to eliminate com-
petent bidders at the prequalification stage, the salutory effect of truly 
competitive bidding was lost.56  

Most statutes which provide for prequalification of bidders use stan-
dards which measure a contractor's ability and capacity to perform 
contracts in various categories of construction. Typically, financial con-
dition, equipment, experience, and organization are the indicators used 
to establish eligibility. Other matters which may affect a contractor's 
responsibility, such as his business honesty and integrity, may become 
grounds for rejection of the bid of a properly prequalified low bidder, 
or may be grounds for suspension or debarment. In practice, however, 
it may become difficult to maintain the distinction between prequalifi-
cation and the determination of a low bidder's responsibility. This is 
illustrated in a series of cases growing out of New Jersey's landmark 
deëision in Trap Rock Industries, Inc. v. Kohl.57  

In this case, decided in 1972, the New Jersey Department of Trans-
portation suspended Trap Rock, a properly prequalified bidder, because 
one of its key officers was under indictment. This suspension was upheld, 
and the court observed in passing: 

The question is whether a distinction can be drawn between the right of 
Trap Rock to bid and its right to receive an award under bids already 
in. We see no basis for a distinction. The public interest in the States 
contracts is no less demanding because bids have been submitted. 

A year later, the Department ruled that this suspension also made 
Trap Rock ineligible to serve, as a materialman or other source of ma-
terials to a prime contractor whose contract with a local government was 
funded in any part by the department's funds. Notwithstanding argu-
ments that prequalification of materialmen was not required by statute, 
and that to try to do so in all cases would entail great difficulty, the 
court upheld the suspension, declaring that the contracting agency could 
not on those accounts "ignore what it learns about those who seek to do 
business directly with the State." 

New Jersey's statute on prequalification requires contractor applicants 
to answer a questionnaire intended to reveal financial ability, prior ex-
perience, adequacy of plant and equipment, organization, "and such other 
pertinent and material facts as may be deemed desirable." By its ruling 
on the suspension of Trap Rock Industries, the New Jersey court raised 
the question of whether information which customarily is used to de-
termine responsibility and fitness to receive a contract award can also 
properly be relied on to suspend eligibility to bid on future contracts. 
The court's decisions affirmed that the Commissioner of Transportation 
could do this, and could later reinstate the contractor as a.qualified bidder 
when he was satisfied that the reason for disqualification was removed. 

These cases were followed by another in 1975 which reopened the issue 
of whether the same grounds used to stop work on a project could also 
sustain a decision to suspend the contractor's eligibility to bid on future 
contracts with the department. In this .instance, the department in effect 
reversed an earlier decision to reinstate the contractor's eligibility to 
bid, and imposed a new suspension on the ground that one of the indi-
viduals responsible for the earlier corporate criminal acts had not dis-
associated himself sufficiently from the corporation's management to 
insulate the corporation from his previous lack of integrity.60  

The court found no fault with the department's power to reappraise 
and modify prior determinations of eligibility when it appeared necessary 
to protect the public interest, or with the grounds cited to justify sus-
pension of bidding eligibility. But on review of the department's action, 
the court found that the Commissioner relied on the evidence presented 
at a prior hearing, and decided to reimpose suspension by applying a 
contrary and speculative interpretation to the conclusion reached by the 
previous Commissioner on the same evidence. Warning that "the power 
to reconsider must be exercised reasonably, with sound discretion re-
flecting due diligence, and for good and sufficient cause," the appellate 
court held that, under the circumstances, the department's action was 
not sustained by the evidence.6' 	 - 

Where prequalification statutes permit consideration of factors bear-
ing on bidder responsibility as well as ability and capacity, prequalifi-
cation and debarment tend to be used as complementary processes. 
Contractors' efforts to assert a "right" to do business with public agencies 
have succeeded at least in creating certain procedural limitations on 
departmental discretion in debarment actions.62  To date, however,these 
limitations have not been applied to prequalification actions that are 
regarded as administrative rather than disciplinary in character. 



(vid.nce of Qualification (p.  1075) 

Once they are certified to be prequalified bidders by the highway 
agency, contractors are required to give evidence of their continuing 
eligibility for this status by periodically renewing their certification. 
Generally, this is done annually in a procedure that includes submission 
of information on work performed during the past year, an updated 
financial statement, and description of personnel and equipment. In ad-
dition, highway agency regulations customarily require certified con-
tractors to promptly notify the agency of any significant changes in their 
record or circumstances that might affect their capacity to perform work 
for which they have been certified. 

This requirement may be in general terms, or it may be particularized 
by referring to information called for in the agency's prequalification 
questionnaire, or other enumerated actions or events. For either type of 
requirement, however, interpretations of their scope may differ. This is 
illustrated in E. Smalis Painting Company, Inc. v. Commonwealth, 
Department of Transportation. Here, departmental prequalification 
regulations required contractors to submit a statement of any felony 
convictions of its directors, principal officers, or key personnel, and, also, 
to notify the department of any changes in such information. Based on 
these requirements, and acting on information from a local prosecuting 
attorney's office that petitioner's president had been convicted of a felony 
and was awaiting sentence, the department suspended the contractor. 

In contesting the suspension, petitioner argued that the duty to submit 
a report of the conviction did not arise until sentencing was completed. 
The court disagreed. While conceding that the term "conviction" had 
both a popular usage and a technical usage, and that the, technical usage 
should be used unless it would defeat the apparent intent of the law, the 
court felt that in this instance "conviction" was to be understood as 
meaning a verdict of guilty or a plea of guilty.TM 

The possibility that information obtained and relied on for preqüali-
fication of bidders may have secondary legal significance is raised in a 
Michigan court in E. F. Solomon v. Department of State Highways 
and Transportation.TM  This suit sought to recover liquidated damages 
withheld from a prime contractor for a work delay resulting from the 
insolvency of a subcontractor during the course of construction. Under 
the defendant department's regulations, subcontractors as well as prime 
contractors are required to prequalify and submit evidence of their abil-
ity to carry out the work contemplated, and, in this instance, the prime 
contractor selected a paving subcontractor from the department's list of 
prequalified bidders. 

Referring to these prequalification procedures, plaintiff argued that a 
warranty of accuracy accompanied prequalification approval and listing 
by the department, and, in this instance, plaintiff reasonably relied on 
this implied warranty to his detriment. In his argument, plaintiff cited 
cases where contractor claims were allowed because of reliance on er-
roneous information supplied by the highway agency.66  

While the court might have distinguished these cases because, in each  

case, the state knew the unreliability of the information given to its 
contractor, it elected instead to meet the issue of an implied warranty 
of accuracy squarely. It stated that prequalification procedures were 
"simply a mechanism by which defendant determined who would be 
allowed to bid on state highway projects," 67  and emphasized that recov-
ery of claims based on misrepresentation of information generally de-
pended on the state having previous knowledge of its erroneous character, 
or else having failed to take appropriate precautions which would have 
revealed the error in time to avoid it or the consequences of relying on 
it. 

The court also cited the state constitutional prohibition against using 
the credit of the state as a guarantee or surety, in favor of a private 
individual and declared that the contractor's attempt to find an implied 
warranty of accuracy in the prequalification process would accomplish 
precisely what the constitution prohibited.68  

Appeal and Review of Adverse Actions (p.  1116) 

Legislative authority for prequalification of bidders normally includes 
authority for the certifying agency to suspend or revoke a contractor's 
certification for various enumerated causes and "for other good cause." 
Consistent with their basic approach to review of administrative actions, 
courts generally are not inclined to second-guess the decision of an ex-
ecutive regulatory agency on its merits in the absence of a showing of 
fraud, bad faith, or arbitrariness.69  Yet, because prequalification directly 
affects the right to have one's bid considered for 'a contract award, dis-
ciplinary action that results in suspension or revocation of a bidder's 
eligibility is taken seriously by all interested parties. Recognizing that 
the right to engage in business has important economic consequences, 
courts have insisted that disciplinary actions against qualified bidders 
must be handled in accordance with rules that assure fairness and equal 
treatment, and are in strict compliance with applicable statutes and 
administrative regulations, whether it is convenient or not for the ad-
ministrative agency. 

This is illustrated in White Construction Company, Inc. v. Division 
of Administration, State Department of Transportation,7° where the 
prequalifying agency notified a contractor of his' temporary suspension 
by letter from the agency's Director of Road Operations, citing apparent 
failures to follow certain procedures on the work site and relying on 
statutory authority to suspend for good cause. In an action for man-
damus to restore the contractor's' bidding status, the Florida Supreme 
Court found that the agency's intended suspension was not effective 
because it was not issued by the Secretary of Transportation, as required 
by the statutory language.7' 

Noting the practical problems that such strict construction of proce-
dural requirements might create, the court commented: 

This is not to say that the Department of Transportation, Division of 
Administration does not have the power to delegate routine matters' to 
subordinates, but the suspension of a person from the performance of his 
business which he has been certified to perform by the Department is' 



highly penal in nature, and should be done only by those having specific 
authority to do so. In this particular instance, there should be strict 
adherence to statute and rules of the Department of Transportation.72  

The last statement of 'the court, calling for strict procedural compli-
ance, deserves to be emphasized, because the case does not enlarge the 
contractor's substantive rights. Prequalification is not on the same level 
as a 'license to do business, so that debarment from bidding on highway 
construction contracts does not constitute revocation of the right to 
engage in any construction work, and no constitutionally protected right 
is infringed.73  

While observing this distinction, however, the court in White Con-
str-uction Company made it clear that where prequalification authority 
is conferred by statute, and the certifying agency promulgates rules, the 
agency must comply fully and precisely with those rules in its dealing 
with bidders. Similarly, contractors must comply with these rules in 
order to protect their rights. For example, failure to make timely ap-
plication for administrative review of a suspension order has resulted 
in holding that the right to such a hearing was waived.74  

Whether specifically required by statute or not, the concept of fairness 
requires that disciplinary action by a licensing agency be based on a 
hearing, with opportunity for the licensee to explain or contradict the 
evidence being considered. Normally, such a hearing is held prior to 
issuing any suspension order so that premature or unwarranted penalties 
may be avoided. Statutory procedures may, however, provide that where 
public health or safety justifies it, a temporary suspension order may 
be issued prior to holding a hearing1on the matter.72  

Prequalification and Certification of Disadvantaged Business Enterprises 

Although not made a statutory requirement until the Surface Trans-
portation Assistance Act of 1982, the policy of promoting use of minority 
businesses in Federal-aid highway construction work was implemented 
administratively for the previous 8 years. Beginning in 1975, the Federal 
Highway Administration required Federal-aid highway pr'oject con-
tractors to solicit bids from minority contractors and encouraged states 
to establish programs of their own to help small businesses and minority 
businesses compete for highway construction contracts. In particular, 
states were requested to identify minority businesses that could be used 
as subcontractors in Federal-aid projects, to maintain directories of 
minority businesses interested in highway construction for distribution 
to prime contractors, and directed state highway departments to review 
their contracting rules and eliminate any which unfavorably affected 
minority and small businesses. Thereafter, in 1977, the Federal Highway 
Administration began setting nationwide goals for minority business in 
Federal-aid highway projects. 

In 1980, regulations were issued by the U.S. Department of Trans-
portation to require state highway and transportation agencies to have 
minority business enterprise (MBE) programs. These regulations in-
cluded the earlier FHWA regulations, and required states to certify 
eligible MBEs and set goals for their participation. The use of these  

firms, now called Disadvantaged Business Enterprises (DBE), was fur-
ther promoted by regulations of the Department of Transportation pro-
mulgated in August 1983. Under these regulations, it was provided that, 
unless otherwise determined, at least 10 percent of all Federal-aid high-
way funds spent by a state must be awarded to DBE contractors. Under 
this program, states developed procedures for certifying contractors as 
DBEs qualified to serve either as prime contractors or subcontractors.76  

Carrying out the statutory concept of "socially and economically dis-
advantaged individuals," FIIWA, in 1984, amended its MBE program 
regulations to apply to this new group, as follows: 

Definitions. 

"Disadvantaged business" means a small business concern: (a) 
which is at least 51 percent owned by one or more socially and economically 
disadvantaged individuals, or, in the case of any publicly owned business, 
at least 51 percent of the stock of which is owned by one or more socially 
and economically disadvantaged individuals; and (b) whose management 
and daily business operations are controlled by one or more of the socially 
and economically disadvantaged individuals who own it. 

"Socially and economically disadvantaged individuals" means those 
individuals who are citizens of the United States (or lawfully admitted 
permanent residents) and who are Black Americans, Hispanic Americans, 
Native Americans, Asian-Pacific Americans, or Asian-Indian Americans 
and any other minorities or individuals found to be disadvantaged by the 
Small Business Administration pursuant to Section 8(a) of the Small 
Business Act. Recipients shall make a rebuttable presumption that in-
dividuals in the following groups are socially and economically disadvan-
taged. Recipients also may determine, on a case-by-case basis, that 
individuals who are not a member of one of the following groups are 
socially and economically disadvantaged. 

"Black Americans," which includes persons having origins in any 
of the Black racial groups of Africa; 

"Hispanic Americans," which includes persons of Mexican, Puerto 
Rican, Cuban, Central or South American, or other Spanish culture 'or 
origin, regardless of race; 

"Native Americans," which includes persons who are American 
Indians, Eskimos, Aleuts, or Native Hawaiians; 

"Asian-Pacific Americans," which includes persons whose origins 
are from Japan, China, Taiwan, Korea, Vietnam, Laos, Cambodia, the 
Philippines, Samoa, Guam, the U. S. Trust Territories of the Pacific, 
and the Northern Marianas; 

"Asian-Indian Americans," which includes persons whose origins 
are from India, Pakistan, and Bangladesh.77  

The states' procedures for prequalification of DBEs are intended only 
to certify DBE program eligibility. Their chief practical result has been 
to facilitate efforts of prime contractors and contracting officers to meet 
DBE program goals. Prequalification for these programs does not eval-
uate an applicant's financial, managerial, or technical capabilities. Cer-
tification as a DBE, or listing in a directory of prequalified DBE 
contractors, does not constitute or imply the same approval as prequal-
ification for highway. and bridge construction work. 



Notwithstanding this limitation, state DBE prequalificatiorrrecords 
usually contain information which, to some extent, indicates a contrac-
tor's ability to perform highway construction work. For example, often 
DBE applicants are required to describe the types of work they do, and 
their past business. Also, DBE applicants' expertise may be indicated 
by the information they submit relating to types of highway-related 
work they have done, their bonding experience, and previous prequali-
fications for highway work.78  
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ADMIN. CODE, 14-8.01, 14,(c). 
72  281 S.2d at 197. 

Dep't of Labor and Industry v. Union 
Paving & Constr. Co., 168 N.J. Super. 19, 
401 A.2d 698 (1979). Prequalification is a 
procedure and practice established to serve 
the public interest, and not to advance the 
interest of private parties. The bidder's 
status is permissive in its nature, so that 
a contracting agency has the right to go 
beyond its initial certification to reopen its 
investigation and evaluation of a bidder's 
qualifications whenever there is cause to do 
so. Malan Constr. Corp. v. Board of County 
Comm'rs, 187 F.Supp. 937 (D. Mich. 1960.) 

Dickerson, Inc. v. Rose, 398 So.2d 922 
(Fla. App. 1981), also holding that where 
a contractor's certification was suspended 
while he had a bid pending consideration, 
he was disqualified from bidding in the f u- 

ture, but his pending bid was not ineligible 
to be considered. 

State ex rel Perry v. Miller, 300 S.E.2d 
622 (W. Va. 1983). 

76  If certified as a prime contractor, a 
DBE must comply with all applicable stan-
dards and regulations of Federal-aid high-
way projects, just as other prime 
contractors. Actions by State highway 
agencies are prescribed in 23 C.F.R. 
230.207 (1985). 

7749 C.F.R. 23, Subpart D, ' 23.62 
(1984). 

° U.S. General Accounting Office, Infor-
mation on the Federal Highway Admin-
istration 'a Disadvantaged Business 
Enterprise Program, GAO/RCED-85-31 
(Mar. 15, 1985) 5-7. 
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APPLICATIONS 

The foregoing research should prove helpful to highway 
and transportation administrators, their legal counsel, federal 
administrators, and others involved in licensing and quali-
fication of bidders on public works contracts. The summary of 
current practice among the states and the identification of 
trends should be of particular interest. As an update of pages 
1043-1124 in Volume 3 of Selected Studies in Highway Law, the 
information in this Digest will eventually be distributed as a 
supplement to Volume 3. 
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