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A report prepared under NCHRP Project 20-6, - Qb e e
"Legal Problems Arising Out of Highway Programs" <€9°
for which The Transportation Research Board is

the Agency conducting the Research. The repor;<;§§

was prepared by Ross D. Netherton. Robert W. >
Cunliffe, TRB Council for Legal Research, was §§

principal investigator, serving under the .

Special Technical Activities Division of the

Board at the time this report was prepared.

THE PROBLEM AND ITS SOLUTION

State highway departments and transportation agencies have a continuing
need to keep abreast of operating practices and legal elements of specific
problems in highway law. This report supplements and updates a section in Volume
3 of Selected Studies in Highway Law, dealing with the competitive bidding process
used for transportation projects. An overview of federal and state legal
requirements is prov1ded along with a discussion of the various steps in the
process.

This paper will be included in a future addendum to a text entitled,
"Selected Studies in Highway Law." Volumes 1 and 2, dealing primarily with the law
of eminent domain, were published by the Transportation Research Board in 1976;
and Volume 3 dealing with contracts, torts, environmental and other areas of
highway law, was published in 1978. An addendum to "Selected Studies in Highway
Law," consisting of five new papers and 15 supplements, was distributed early in
1981, and a third addendum consisting of eight new papers, seven supplements, and
an expandable binder for Volume 4 was distributed in 1983. The text now totals
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more than 2,200 pages comprising 56 papers. Copies have been distributed to NCHRP
sponsors, other offices of state and federal governments, and selected university
and state law libraries. The officials receiving copies in each state are: the
Attorney General, the Highway Department Chief Counsel, and the Right-of-Way
Director. Beyond this initial distribution, the text is available through the TRB
publications office at a cost of $90.00 per set.
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By Dr. Ross D. Netherton**

Attorney At Law
Falls Church, Virginia

THE BASIS AND PURPOSE OF COMPETITIVE BIDDING (p. 1125)
The Purpose of Competitive Bidding on Public Contracts (p. 1125)

The temptation of legislators and administrators to use the public
contracting process to help achieve policy and program goals whenever
it appears capable of doing so directly or indirectly is both widespread
and understandable. Examples are numerous, especially in connection
with public social and economic and public safety. Where competitive
bidding procedures are modified to accommodate extraneous public in-
terests, awards sometimes have been challenged by disappointed bidders
or others qualified as parties in interest.

This is illustrated where a transportation authority awarded a contract
to paint subway stations to a not-for-profit corporation engaged in re-
habilitating the work habits of persons with poor employment records
resulting from aleoholism, drug addiction, imprisonment, or “social dis-
ability”’. The organization’s “clients” came from governmental and
quasipublic sources, and its program implemented the state’s social ser-
vice law.! The transportation authority’s award was successfully chal-
lenged by the painter’s union, however, in a case where the court held
that neither the good intentions of the contracting agency nor the laud-
able work of the contractor could overcome the requirement for com-
petitive bidding. It said: '

The intent of the bidding statute is to prevent favoritism, improvidence,
extravagance, fraud and corruption, and to promote economy in public
administration and honesty, fidelity and good morality in administrative
officers. This policy is so strong that a violation of [it] ... makes a public
works contract void. Thus the questions become whether ... the [trans-
portation authority] has the right to make an exception for contracts that
clearly contemplate public works when the contractor is an organization
that is itself performing a valuable service in the public interest ... As
well motivated as this may be, the statute does not support [ the authority’s
action].?

] 'Supplemenl’;?.x_'y material to the paper “ Competitive Bidding and Award of Construc-
tion Cop?:racts is referenced to topic headings therein. Topic headings not followed by
a page number relate to new matters.

**Dr. Netherton was formerly with the Office of Re h i i
istration, Wachtusten: Do y € 0 search, Federal Highway Admin-

Effect of Failure to Follow Required Procedures (p. 1127)

Failure of a contracting agency to follow mandatory procedures in
conducting bidding and award of contracts has been alleged in a variety
of situations. Specifically, awards have been challenged where the award-
ing apparently did not compe! the successful bidder on a highway con-
struction contract to give assurance that he would pay prevailing wage

- rates as required by state law.? Also, the contracting agency’s award was

protested where the agency accepted an apparently late bid upon the
bidder’s claim that the bid clock was fast, and thereafter failed to notify
the apparently successful bidder of a bid protest.*

The necessity for competitive bidding also may be raised where an
awarding authority rejects all bids for a service contract and executes
an extension or renewal of a previous contract for those services. In
holding that such an extension was invalid because it was awarded by
negotiation rather than bidding, the court distinguished between a right
to renew an existing contract and an authorization for the parties to
enter into negotiations at the contract’s expiration if the parties desire
to do so.’

Similar issues are raised where a contracting agency rejects all bids
on a project and negotiates separate contracts for the project’s component
parts or phases, or where the agency rejects bids on a series of separate
contracts and negotiates with one of the bidders to perform all of the
work under a single contract.’® Failure of an agency to follow procedural
rules or construction specifications published in its bidding instructions
may also be cause to challenge the validity of a contract subsequently
awarded;” also, where post-bidding negotiations with the apparent low
bidder result in awarding a contract on specifications that have been
altered from those originally advertised.®

Effect of Collusion in Bidding (p. 1128)

Although instances of unpermitted collusion in bidding customarily
are thought of in terms of restricting competition by secret arrangements
among bidders, the issue may arise through arrangements between con-
tractors and public agencies. Collusive contracting was charged where a
municipality leased a parking lot from an attorney who did work for
the city, where it obtained insurance from a company in which the mayor
owned stock and was employed, and where it deposited funds in banks
where city officials served as director. Under these circumstances, it was
held that the purchase of insurance from a company employing the mayor
was the only act which violated the state’s competitive bidding require-
ment. The other actions were held to not constitute prohibited forms of
collusion in public bidding.®

‘Where the evidence is strong that there was conspiracy to subvert a
statutory requirement for award to the lowest responsible bidder through
competitive bidding, the criminal nature and consequences of the con-
spiracy cannot be avoided by reliance on the contracting authority’s
statutory right to reject any or all bids ““if it is in the public interest
to do so0.”"°



COMPETITIVE BIDDING REQUIREMENTS FOR FEDERAL AND FEDERALLY AIDED
HIGHWAY CONSTRUCTION CONTRACTS (p. 1131)

Pursuant to statutory requirements that federal and federally aided
highway construction shall be performed under contracts awarded after
advertisement and competitive bidding," the Secretary of Transporta-
tion has promulgated regulations, guidelines, standards, policies and
procedures applicable to state contracts on federal-aid highway construe-
tion projects.’” State highway agencies may not issue invitations for bids
on such projects until compliance with the provisions of applicable
FHWA regulations and directives is approved by the FHWA division
administrator. The administrator’s review includes compliance with the
Highway Relocation Assistance Program and the Equal Employment
Opportunity Programs as well as FHW A regulations intended to assure
that nondiscriminatory bidding procedures are afforded to all qualified
bidders.”

Other aspects of competitive bidding are also subject to federal re-
quirements. Minimum time for advertisement of bids is prescribed by
federal regulations as three weeks prior to the date for opening bids,
except where shorter periods may be justified by special circumstances
and approved by the FHWA division administrator."* Prior approval
of the administrator must also be obtained if any addenda to the approved
plans and specifications are issued during the advertising period, and
the state highway agency may be required to give specific assurance that
all bidders receive such addenda.'”® Another requirement for FHWA
approval is that the designated contractor must file an affidavit that it
did not engage in any action in restraint of free competitive bidding in
connection with the contract being awarded.”® Finally, in the interest of
increasing small business participation in federal-aid highway construe-
tion, it is required that state highway agencies shall schedule contract
lettings in “‘balanced programs’’ as to size and type of contracts so as
to assure opportunities for all sizes of contracting business to compete
in the federal-aid program.”

Federal regulations designed to increase participation of small busi-
ness and minority and disadvantaged business enterprises have taken
the form of ‘“‘set asides’ of specified numbers or amounts of contracts
in a construction program, or of establishing ‘“goals’ in the utilization
of minority or disadvantaged business enterprises as subcontractors.
Objections to these methods have alleged that they may violate consti-
tutional rights of equal protection and due process of law, or statutory
rights under applicable contracting or civil rights laws. These measures
are based on a legislative premise that the traditional government pro-
curement practices, when applied to minority businesses, tend to per-
petuate the effects of prior diserimination. Accordingly, in the Public
Works Employment Act of 19778 the public contract system was used
to counter the effects of this prior diserimination by requiring state and
local grantees of federal or federal-aid funds to assure minority and
disadvantaged business enterprises that they would have access to public
works contracts on competitive basis.

A series of cases followed in which the limits of state and local gov-
ernment authority to require minority or other participation in contract
programs were tested. In Wright Farms Construction, Inc. v. Kreps,*®
application of Minority Business Enterprise Program (MBE ) require-
ments to a small construction contractor in Vermont was denied because
the State had not made a legislative finding that diserimination existed
in the State, and no evidence of present diserimination was before the
court. There was, moreover, evidence that no MBE had been found in
the State or adjacent State doing excavation and street paving work who
was interested in doing the work advertised. A much more restrictive
definition of the basis for imposing minority-sensitive requirements in
contract awards was laid down in Central Alabama Paving, Inc. v.
James.?* Here the court held that the MBE program was not only in-
consistent with the state law requiring award to the lowest responsible
bidder, but it also lacked the necessary specific authority from Congress
to promulgate MBE program regulations, and, beyond that, the state
had not made any finding of past diserimination or a determination that
the MBE program was responsive to the problem of disecrimination iden-
tified.”

The decision in Central Alabama Paving purports to follow the con-
stitutional interpretation of the United States Supreme Court in 1980
in Fullilove v. Klutnick.”* Other courts construing the same language,
however, have upheld minority participation programs based on Presi-
dential Executive Orders and departmental regulations.?® Further, the
requirement that an acceptable affirmative action plan must be supported
by findings that the effects of prior discrimination are being perpetuated
by existing practices, appears to be met by only minimal findings, suf-
ficient to provide a rational basis for that conclusion.* Reliance on these
bases for upholding minority participation programs may now be un-
necessary in situations covered by the specific statutory authorization
for expenditure of not less than 10 percent of federal-aid highway funds
on small business concerns owned and controlled by socially and eco-
nomically disadvantaged individuals, set forth in the Surface Trans-
portation Assistance Act of 1983 (97 Stat. 2097, January 6, 1983,
§ 105(£)), as extended by the Surface Transportation and Uniform Re-
location Assistance Act of 1987 (101 Stat. 132, April 2, 1987, § 106(c)).

As experience with affirmative action plans has increased, courts have
recognized that certain aspects of local affirmative action plans must
necessarily be based on local considerations as evaluated by state and
local governmental authorities. Accordingly, determinations made by
local public contracting agencies regarding compliance with federal-aid
minority participation requirements are accepted unless there is evidence
of arbitrariness indicating that the agency’s administrative action de-
feats the intent of Congress in this matter. Acceptability of participation
arrangements may, therefore, vary depending on circumstances. So, in
one case, a flat 10 percent set-aside was found to have only a minor
impact on nonminority contractors, and was acceptable. On the other
hand, a 100 percent set-aside for one of several projects was judged
unacceptable, while a 50 percent set-aside for the remaining projects in
the program was acceptable because it had a more dispersed impact.?



Minimum acceptable minority employment for various eategories of
constructions trades may be determined by reference to agreements be-
tween labor unions and industry associations, and may be accepted for
compliance with federal-aid project contract procedures without violat-
ing constitutional limitations.?

‘Where the qualifications of a contractor or subcontractor who is to be
treated as a Minority Business Enterprise must be reviewed by the
courts, legislative or administrative definitions usually are available, and
the criteria of ownership, control and risk of loss which are applied in
determining status generally are well understood. Accordingly, where a
firm organized after the invitation to bid was advertised, and its inex-
perienced minority member acquired his stock with no cash paid and no
payment due for 15 years, the court held there was no bona fide minority
interest created.?” Also, where the minority interest was acquired under
a stock purchase agreement involving a small cash payment followed
over a 10-year period by annual payments due and payable only out of
employee bonuses, if any, the agreement called for the shares not paid
for in 10 years to be surrendered to the seller without obligation. The
court upheld an administrative finding that this arrangement did not
qualify the company to be certified as an MBE.*® In this instance, the
contractor proposed to form and act as a joint venture, and found that
when certifications for bidding in a sheltered market is determined, each
member of the joint venture must be certified on its own merits.

SCOPE OF STATE COMPETITIVE BIDDING LAWS (p. 1134)
The Form of Competitive Bidding Rules (p. 1126)

‘Standard specifications for construction of highways, roads, and
bridges on federal and federally aided projects are periodically reissued
with revisions reflecting currently recommended engineering and ad-
ministrative procedures and practices. The most recent revisions of this
guide were published in 1974, 1979, and 1985.%

Types of Contracts Subject to Competitive Bidding Requirements (p. 1134)

Cases interpreting the scope of statutory requirements that contracts
of public agencies must be awarded through competitive bidding have
held that replacement of heating and air conditioning systems in build-
ings were not within the scope of a statute requiring competitive bidding
on “contracts for supplies, materials, equipments and contractual ser-
viees.”’® '

Where construction contracts required competitive bidding, it was held
that the purchase and installation of prefabricated, portable buildings
were not subject to that requirement. The court felt that the work per-
formed to assemble and attach the prefabricated pieces was incidental
to delivery of the materials, all of which were easily relocatable at the
option of the owner.™

Similarly, it was held that a contract for cartographic services to
prepare tax maps for use in public works planning and land acquisition

did not have to be awarded through competitive bids, because the work
did not involve actual physical construction activity on publicly owned
land or structures.®* With this rationale, the same statute was construed
to exclude contracts for repairing and resurfacing roofs of existing
buildings.*

Specifications for bidding on public works construetion may require
that, wherever available, only manufactured products of the United
States shall be used in the work. These so-called “ Buy American’’ laws
have been challenged as unconstitutional interference with interstate and
foreign commerce, violation of treaties and international trade agree-
ments, and a general intrusion of the state into the field of foreign affairs
which the Constitution reserves to Congress and the President. These
issues were considered by the New Jersey Supreme Court in K. S. B.
Technical Sales Corp. v. New Jersey District Water Supply Commas-
ston.* - :

Although New Jersey’s Buy American Act appeared to be in direct
conflict with the Gleneral Agreement on Tariffs and Trade (GATT), to
which the United States was a party by executive action based on
Congressional legislation,” the court held that the contract of the Water
Supply Commission was excluded from the agreement by an exception

for products purchased by governmental agencies for governmental pur-

poses and “not with a view to commercial resale or ... use in the pro-
duetion of goods for commereial sale.””*® As to whether the Buy American
Act injected the state into the conduct of the nation’s foreign affairs,
the court found no evidence to suggest that the policies of a foreign
bidder’s home government motivated inclusion of the Buy American
proviso in the bidding instructions for public contracts, nor did this
proviso have any direct or significant impact on the conduct of foreign
affairs. Finally, after reviewing decisions on the effect of Article I, Sec-
tion 8 of the Constitution—the Commerce Clause—in limiting state ac-
tion which interferes with interstate commerce through burdensome
regulation, the court held that nothing in the clause prevents a state
from entering the market as a purchaser on its own behalf, as was the
case of the Water Supply Commission.

The opposite circumstances, where a statute authorizing negotiation
was held to conflict with a statutory mandate for use of advertisement
and competitive bidding, occurred in Glover Construction Company v.
Andrus” Here the Federal Government’s Bureau of Indian Affairs
(BIA) selected three Indian-owned companies for negotiation leading
to award of a contract for road construction on land administered by
BIA. This action was taken under the so-called “Buy Indian Aect”
(BIA), which provided that *““so far as may be practicable Indian labor
shall be employed and purchase of the products of Indian industry may
be made in the open market at the discretion of the Secretary of the
Interior.”®

The BIA’s action was challenged, however, as being contrary to the
Federal Property and Administrative Services Act of 1949, which es-
tablished the duty of Federal agencies to use advertising and competitive
bidding in its contracts unless the project was listed in the statute’s



enumerated exceptions. In this list of exceptions, road construction was
not excepted from the competitive bidding rule.”® Where, as here, neither
the statutory language nor legislative history was ambiguous, the court
concluded that the bidding requirements of the Federal Property and
Administrative Services Act prevailed over the discretionary authority
conferred in the Buy Indian Act. Accordingly, the BIA’s contract award
through negotiation was void. )

In its arguments, the BIA contended that the competitive bidding
requirement of the law was an admonition rather than a prohibition,
and the administrative interpretation must be recognized as reflecting
the legislative intent. The court denied this, however, and held to the
rule that where statutory language was not in doubt there was no oceasion
for resorting to other sources of construction. A dissenting opinion crit-
icized this as “rigidly adhering to formalistic rules of statutory con-
struction” which threatened to thwart the remedial purpose of the Buy
Indian Act, particularly in the important area of road construction
programs.

A summary of State laws and regulations relating to requirements for
competitive bidding and criteria for award of highway construction con-
tracts is given in Table 1 (p..7 ), infra. The updated information shown
therein supplements Table 1 (p. 1138 et seq.) in Selected Studies in
Highway Law.

Exceptions to the Competitive Bidding Rute (p. 1136)

Where statutes provide that public agencies shall give preference to
certain charitable or quasi-public entities in awarding contracts for pub-
lic work, the limits of such exceptions generally must be defined by the
courts. Thus, a decision to call for competitive bids to make identification
photographs for drivers licenses was successfully challenged as contrary
to a statute requiring state offices to obtain needed services from char-
itable non-profit agencies for handicapped persons whenever they were
competent to provide the service at fair market value.

Where a preference or an exception to the competitive bidding statute
is not specific, but is based on an implicit exception favoring organiza-
tions with programs that perform valuable services in the public interest,
its limits are interpreted restrictively. In the case of a contract awarded
for painting subway stations, the court rejected arguments that a law
authorizing rehabilitation and development of job skills of persons with
poor employment records due to alcoholism, drug addiction, imprison-
ment, or other socioeconomic disability had the effect of excluding con-
tracts for this program from the competitive bidding rule. While this
argument should not be taken lightly, the court said, ‘‘ the countervailing
policies embodied in the Public Authorities Law run too deeply to permit
the contract at bar to wade through them by implication.”*

In the customary categories of exceptions to competitive bidding, the
definition of activities that must be recognized as contracts for specialized
personal and professional services was at issue in cases involving the
following types of activity: ambulance services, which were held to be

within the exception because they required special skill and training;*
feasibility studies of programs for environmental protection and reha-
bilitation of lakes, because the nature of the work desired made it im-
possible or impractical to draw specifications satisfactorily to permit
competitive evaluation;** and installation of computer networks where
the court characterized the contract in question involved ‘‘inextricable
integration of a sophisticated computer system and services of such a
technical and scientific nature’ as to constitute a professional service
within the statute.* The court also observed generally that this term is
“no longer limited to the traditional professions such as law and med-
icine. If the law is to keep pace with scientific development in business
and commerce, it must adapt statutory provisions ... to the realities of
the day.”’*

Response to Emergencies (p. 1149)

) Stat.utory provisions for award of contracts to deal with emergencies
involving construction or repair of public works wisely avoid restrictive
definitions of situations in which the procedures for competitive bidding
may be bypassed in favor of speedier action. But as courts have supplied
the definition of emergency situations in questionable cases, they gen-
erally have insisted that a strong and direct danger to public health or
safety be present. Accordingly, in cases where sewer lines were threatened
by falling rocks and where sewer lines beneath a river needed repair to
seal a break, the circumstances did not justify avoidance of competitive
bidding rules.* Similarly, the need to build a temporary floating bridge
to replace a structure damaged by windstorm did not justify use of
negotiation instead of bids, despite the fact that use of a major interre-
gional highway was interrupted until the temporary bridge was in place.”
Nor did the possible threat to public safety from prison riots justify
avoidance of competitive bidding in the award of a contract for con-
struction of prison facilities to relieve the overcrowded condition of the
inmates. While the court here acknowledged that the state had effectively
documented the potential danger to public safety if the overcrowded

" conditions were not relieved, it explained that to be within the intent of

the exemption “an emergency must involve an accident or unforeseen
occurrence requiring immediate action; it is unanticipated or fortuitous;
it is a sudden or unexpected occasion for action and involves a pressing
necessity.®

Specialized Personal and Professional Services (p. 1147)

_Procurement of personal or professional services without competitive
bidding customarily is justified because it does not involve work that

_conforms to specifications that allow for contractors’ performances to

be evaluated by relatively objective standards. Accordingly, contracts
calling for services that require personal or professional judgment, in
which the contracting agency specifies an objective but not the methods
of the desired work, have been exceptions to the competitive bidding
mandate. There are indications that this rule now is being extended to



TABLE 1

SUMMARY OF STATE LAWS AND REGULATIONS RELATING TO
REQUIREMENTS FOR COMPETITIVE BIDDING AND CRITERIA FOR
AWARD OF HIGHWAY CONSTRUCTION CONTRACTS

STATE CITATIONS UPDATE INFORMATION
AraBaMa CopEe (1986) Classes of Contracts: Any public works
§§ 23-1-92, 39-2-2, contract involving an amount in excess of
39-2-6 $2,000.
AvLASKa Star. (1985) Classes of Contracts: All highway con-
§$ 19.10.170, struction with estimated cost exceeding
19.10.190, 19.10.210 $100,000. For construction costing less
than $100,000 or where it appears to be in
the State’s best interest the Department
may perform the work directly.
ARIZONA SraT. (1985)
§ 28-1804
ARKANSAS Srar. (1983), 14612
State Hwy. Comm’n
Stand. Specs. (1978)
102-1
CALIFORNIA Pyus. Contracts CobE  Classes of Contracts: All public works
(1986) ) contracts with estimated cost of $350,000
§6 10122, 10185 or more, except Department may have
work done by force account or on infor-
mal bids in cases of (1) failure or threat
of failure of a facility; (2) damage by Act
of God; (3) when Director deems it in best
interest of State or when all bids are re-
jected.
§§ 20391, 20394 County highway work estimated to cost
more than $20,000.
CoLoraDO REev. Srar. (1985) Classes of Contracts: All construction
§ 24-92-102, contracts expected to exceed $50,000, ex-
§ 24-92-104 cept where Chief Engineer may approve
Code of Regulations contracts under emergency circumstances.
2 CCR 601-10 Criteria for Award: Prequalified bidder
determined to be responsible.
Authority to Reject Bid: May reject any
or all bids, waive technicalities, and read-
vertise for new proposals if best interest
of State will be promoted by it, or if low
bidder is determined to be not responsible.
CownNECTICUT GEN. StAT. ANN. Classes of Contracts: Construction, alter-
(1985) ation, improvement, reconstruection, reloca-

§§ 13a-95, 13a-95a
Stand. Specs. (1985)
103.01 .

tion, widening or change in grade of State
highways or bridges. Where specified by
Commissioner of Transportation, bidding
may be limited to ‘“‘small business con-
cerns owned and controlled by socially or
economically disadvantaged individuals”

* for contracts under $5 million.

Criteria for Award: Lowest bidder
deemed responsible.

STATE

CITATIONS

UPDATE INFORMATION

Authority to Reject Bid: Until contract
award, Commissioner has right to reject
any or all bids and to waive technicalities
as he may deem best for the interests of

~ the State.

DELAWARE

CopE ANN. (1985)
tit. 17, § 151; tit. 29,
§§ 6903, 6907

Classes of Contracts: Contracts for work

-or materials costing more than $10,000

may be awarded only after public adver-
tizing and sealed bidding. Contracts cost-
ing between $5,000 and $10,000 may be
awarded in open market provided written
competitive quotations are obtained from
5 sources or all available sources, which-
ever is less.

DISTRICT OF
CoLuMBIA

CopE (1986)

§§ 7-132, 7-134,
7-136, 1-1183.3,
1-1183.6, 1-1183.7

Classes of Contracts: Contracts for street
and highway construction and repair ex-
ceeding a cost of $10,000, unless Director
of Highways makes written determination
that specifications for award on the basis
of lowest bid price or lowest evaluated bid
price cannot be prepared, or only one
source is available, or emergency or other
reasons make it in the best interest of the
District to use other methods.

Criteria for Award: Responsive and re-
sponsible bidder whose bid will be most
advantageous to the District considering
price and other factors.

Authority to Reject Bid: All bids may be
rejected if the Director determines in
writing that such action is in the Dis-
trict’s best interest. Such action must be
reviewed by the Inspector Greneral within
72 hours.

FLorIDA

Star. (1986)
§337.11

§ 336.41(3)

Authority to Reject Bid: State projects:
May reject all bids and readvertize the
project or otherwise perform the work.

Criterta for Award: County projects:
Lowest competitive bidder.

GEORGIA

Copk oF 1981 (1986)
§$ 32-2-64, 32-2-69,
32464, 32-4-68

Classes of Contracts: Most DOT con-
struction and maintenance work. County
public roads. ’

Criteria for Award: Lowest reliable bid-
der when at least two or more bids have
been received from reliable bidders.

Authority to Reject Bid: May reject any
or all bids and readvertize, perform work
directly, or abandon project.

g



TABLE 1—Continued

STATE

CITATIONS

UPDATE INFORMATION

Hawan

Rev. StaT. (1984)
§ 103-22

Classes of Contracts: Performance of
public work where amount to be spent is -
$8,000 or more, except where public works
or repairs and maintenance of buildings,
roads and other site improvements costing
between $4,000 and 815,000 are involved
call for informal bids is permitted.

Cnteﬁa Sfor Award: Lowest responéible
bidder provided he qualifies by prowdmg
performance bond.

Authority to Reject Bid: If lowest bid is
rejected or if successful bidder fails to en-
ter into contract and furnish security De-
partment may award to lowest remaining
respons1ble bidder or readvertize the proj-
ect, or, in its discretion, negotiate with
_lowest responsible bidder to reduce the

- seope of work or, if bid exceeds the funds

available, reduce the price of the work and
award a contract therefor.

InpaRO

CobE (1984)
§§ 40-617, 40-902,
40-906

ILLINOIS

IrL. Rev. Stat. 1985

ch. 127, 11326
ch. 127, 15403
ch. 121, 17-203
ch. 24, 1 4-5-11.
8-9-1

Classes of Contracts: Construction, re-
pair, maintenance or remodeling of high-
ways and structures, except (1) sole
source materials and services;
(2) professmnal or artistic services;
(3) emergencies, (4) construction, repair,
renovation or projects involving less than
$10,000 and no change or ihcrease in ex-
" isting facilities; (5) contracts of less than
$5,000; (6) maintenance or services by
manufacturers of equipment when such
work is best done by manufacturer.

Municipal roads: Public improvement
where materials are valued at $5,000 or
more. T

STATE

CITATIONS

UPDATE INFORMATION

Criteria for Award: Lowest responsible
bidder. ‘“Resident preference” allowed.

KaNsas

_Star. AxN. (1985)

§§ 68407, 68410

KENTUCKY

Rev. Srar. (1986)
§ 424.260

Classes of Contracts: Local road work:
Road and bridge improvement by cities,
counties, districts, or county/city boards
costing more than $7,500.

Louisiana

Srar. ANN. (1986)
§§ 48:205, 48:251,

48:252, 48:255

Classes of Contracts: All contracts for
construction or improvement of State
highway system. Purchase of supplies and
equipment costing more than $1,000.

INDIANA

Star. ANN. (1986)
§8-13-56

Classes of Contracts: All contracts for
construction or maintenance and improve-
ment of highways. -

Authority to Reject Bid: Highway. De-
partment Director may reject any or all
bids if cause exists, and may spend up to
85% of lowest and best b1d to perform
work directly.

Towa

Cope ANN. (1986)

' §§23.18,23.21

Classes of Contracts: Municipal projects:

" Construction, erection, demolition, altera-

tion or repair of public works where esti-
mated cost exceeds $25,000.

MAINE

REV. STAT. ANN.
(1985) § 23-753

MARYLAND

CopE. ANN. (1985)
State Finance and
Procurement Act
13-202

Classes of Contracts: Procurements in ex-

cess of $7,500.

Criteria for Award: Lowest responsible
and responsive bidder.

Authority to Reject Bid: Bid may be re-
jected when it is determined to be fiscally
advantageous or otherwise in the State’s

best interest.

MASSACHUSETTS

GeN. Laws ANN.
(1986)

ch. 149, §§ 44A, 44D,
4E

Classes of Contracts: Contracts for con-
struction, reconstruction, alteration; re-
‘modeling, repair, or demolition of
highways estimated to cost $25,000 or
more. In cases of extreme emergency due
to natural catastrophe contracts for work
necessary to preserve health or safety may
be made on the basis of such competitive
bids as can be obtained in the time permit-
ted by the emergency.

Authority to Reject Bid: May reject any
or all general bids if it is in the public in-
terest to do so. Where subbids are in-
volved, awarding authority may reject any
subbid which it determines is not compe-
tent to perform the work, or where less
than 3 subbids are received and the prices
are not reasonable for acceptance without
further competition.

MICHIGAN

Comp. Laws ANN.
(1986)

§ 247.661¢

Classes of Contracts: Highway, street,
road and bridge construction or mainte-
nance projects of Department of Trans-
portation costing more than $20,000,
unless Department affirmatively finds that
under the circumstances some other
method is in the public interest.
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§6 228:4, 228:4-a

STATE CITATIONS UPDATE INFORMATION
Std. Specs. (1984) Criteria for Award: Lowest responsible
§§ 103.01, 103.03 bidder, subject to reservations in the bid
proposal.
Authority to Reject Bid: Right is re-
served to reject any or all bids, waive
specified irregularities, readvertize or do
work otherwise if Department’s best inter-
ests are promoted thereby.
MINNESOTA Star. (1986) Classes of Contracts: All contracts for
§§ 16B.07, 16B.09 construction or repair and all purchases
of supplies, materials, equipment rental
and utility services where rates are not
fixed by law.
Authority to Reject Bid: Commissioner of
Administration may reject any bid, in-
cluding bids of bidders who have failed to
perform previous contracts with the State.
MiSSISSIPPI CobE oF 1972, (1986)  Classes of Contracts: All contracts for
§ 65-1-85 construction and repair of public roads or
bridges, and purchase of materials, equip-
ment or supplies costing more than $1,500,
except in cases of flood or other emer-
gency in accordance with Highway Com-
mission regulations.
MissouRt ANN. Srar. (1984)
. §§ 34.040, 50.660
MoONTANA CopE ANN. (1985) Classes of Contracts: State and Federal-
§§ 60-2-111, 60-2— aid highways: All contracts where esti-
112 mated cost of work exceeds $10,000. Com-
mission may make contraets with local
governments for construction without
competitive bidding if it finds the work
can be done for lower cost.
NEBRASKA Rev. Star. (1984) Classes of Contracts: State roads and
§¢ 39-1349, 39-1407,  bridges: All contracts for construction,
23-342 improvement or maintenance.
NEvaDa REv. STaT. (1985)
' §¢ 408.232, 408.343
New REv. StaAT. ANN. Classes of Contracts: State highway proj-
HAMPSHIRE (1985) ects costing more than $10,000, except (1)

normal highway and bridge maintenance
and improvements without Federal funds,
including state-aided town road and
bridge projects, and (2) emergency work
done on force account basis.

Criteria for Award: Lowest responsible
bidder.

Authority to Reject Bid: Right reserved
to reject any and all bids. May negotiate
with lowest responsible bidder.

STATE

CITATIONS

UPDATE INFORMATION

NEw JERSEY

STaT. ANN. (1986)
§§ 27:7-30, 40A:114

Classes of Contracts: State highways: All
construction contracts.

County roads: Contracts for road projects
costing more than $4,500.

Authority to Reject Bid: May reject any
and all bids.

New MExIco

Star. Anw. (1978)
Procurement Code
§§ 13-1-21 et seq.,
13-1-99, 13-1-102,
13-1-108

Classes of Contracts: All procurements,
including contracts for highway construe-
tion.

Criteria for Award: Lowest responsible
bidder.

Authority to Reject Bid: May reject any
and all bids when it is in the interest of
the State.

New York

Higaway Law
(McKinney Supp.
1986)

§§ 38, 193, 194

GEN. MuNiC. Law
§ 103

Std. Specs. (1984)
10203

Classes of Contracts: Construction and
improvement of State highways.

County projects: Contracts for public
work involving expenditure of more than
$7,000 or purchases costing more than
$5,000.

Town projects: construction of new high-
ways and bridges, permanent improvement
or reconstruction of existing highways
and bridges.

Norra CaroLINA

GEN. Star. (1981)
§ 136-28.1

Classes of Contracts: Construction or re-
pair of state highways where cost is more
than $30,000. For projects of less than
$30,000, contracts may be awarded based
on 3 informal bids.

Norrr Dakora

Cexnt. CopE (1985)
§§ 24-02-17,
24-02-18, 24-02-23

Classes of Contracts: Construction or im-
provements costing more than $5,000, pro-
viding discretion may be used where
‘‘preservation of state highways from de-
terioration’’ requires quick action.

O=xIo

Rev. CobpE (1985)
§§ 5517.02, 5525.01

Classes of Contracts: All construction, re-
construction, improvement, maintenance
and repair of highways, except that con-
struction or reconstruction projects on
bridges and culverts or general mainte-
nance costing less than $20,000 may be
carried out by the Department directly
with force account. Equipment, material,
labor, and supplies for maintenance or re-
pair costing less than $20,000 may be pro-
cured without competitive bids if
emergency situations occur.

OXLAHOMA

Star. Ann. (1985)
$§ 61-103, 61-1101,
69-633

Classes of Contracts: All public construe-
tion contracts exceeding $7,500.

Criteria for Award: Lowest responsible
bidder. If award is made to other than
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STATE CITATIONS UPDATE INFORMATION
lowest responsible bidder, the awarding
agency must file a ‘“‘publicized statement’
of reasons therefor.
OREGON Rev. StaT. (1985) Authority to Reject Bid: May reject any

§§ 279.015, 279.029, or all bids for good cause upon finding by

279.035 Department that it is in the public inter-
est to do so.

STar. ANN. (1986)

PENNSYLVANIA

tit. 36, §§ 670.403,
$70.404 :

RuoDE IsLAND

GeN. Laws (1985)
§ 24-8-12

Classes of Contracts: All road construe-
tion or improvements made by Director of
Transportation.

SoutH CaROLINA

Copke oF 1976 (1985)
§$ 57-5-1620,
57-17-650

Classes of Contracts: Highway Depart-
ment construction contracts for $10,000 or
more, except where Department deter-
mines an emergency exists and provides
public explanation.

Soutr DakoTa

Comp. Laws (1986)
§§ 31-5-10, 31-12-13

Authority to Reject Bid: State Highway
Department reserves right to reject all
bids.

TENNESSEE Cope ANN. (1986) Classes of Contracts: State projects: All
§§ 54-13-113, contracts under which any. highway funds
54-5-114, 54-5-114, are to be expended.
54-5-116, 54-5-118, County projects: Contracts for grading,
54-9-124 macadamizing, concreting, bridge build-
ing, and other improvements.
TEXAS CrviL Star. (1986)
art. 6674i
Urarm Cope ANN. (1986)
§ 63-56-37
VERMONT StaT. ANN. (1986) Classes of Contracts: State Transporta-
tit. 19, § 4; tit. 3, ch.  tion Board authorized to contract on such
55 terms as it deems best for the State for
construction, repair and maintenance of
?;(102%?7‘:51(% %816) State highways, and for use of machinery
U o and equipment for road work. Highwa
103.02 gnway
. and bridge contracts exceeding $40,000
must be advertized for bids.
Criteria for Award: Lowest responsible
bidder.
VIRGINIA Cobe (1986) Classes of Contracts: Except in emergen-

§§ 33.1-185,
33.1-190; 11-35
et seq.

cies, all contracts exceeding $200,000 must
be let by State Highway and Transporta-
tion Board, and all contracts below
$200,000 may be let by competitive pro-
curement.

STATE

CITATIONS

UPDATE INFORMATION

‘WASHINGTON

REv. CopE ANN.
(1986)

§§ 47.28.090,
47.28.100, 47.01.031

Classes of Contracts: All contracts let by
State Transportation Department.

West VIRGINIA

CobE (1986)
§174-19

Std. Specs. (1986)
§103.2

WISCONSIN Star. (1983-84) Criteria for Award: Lowest competent
§§ 84.06, 84.075 and responsible bidder, except the Depart-
ment may award to minority business if it
?tl%észpecs. (1981) is qualified and its responsible bid is no
’ more than 50 percent higher than the low-
est bid.
Authority to Reject Bid: Right is re-
served to reject any and all bids if De-
partment determines that State’s best
interest is served thereby.
WyoMING Stat. (1986)

§24-2-108

inelude services requiring aesthetic, business or technical knowledge and
judgment, and professional or scientific skill and experience.*

In line with this reasoning, contracts for architectural services are
regularly put into this category.”® In contrast, a contract to make a
motion picture record of constructing a major highway bridge was held
not to be one for “personal services’;*! nor was a contract to manage
the sale of advertising space and display facilities in an airport.*? The
same result occurred where a public agency contracted for inspection
and enforcement of an electrical code for building construction. Denying
that it could be regarded either as *professional” or ‘‘extraordinary
unspecifiable services” under the state’s public contracts law,”® the court
reasoned that since inspection specifications had been issued for use in
administration and enforcement of the law, the work may have required
special skill but did not demand special knowledge or professional judg-
ment.*

The increasing use of construction managers has tested this distinetion
in a variety of circumstances. Where an arrangement called for a con-
tractor to design a building and perform some of the functions of a
construction manager—i.e., coordinating solicitation and acceptance of
subcontratts, but not overseeing or performing any construction or sup-
plying any materials—it was held that competitive bids were not needed.®

-OI-



The reverse of this situation is illustrated where a public agency con-
tracted with an engineering consultant to advise it on the best way to
proceed in arranging for the design, construction, and operation of fa-
cilities for management and recycling of solid waste. Award of the con-
sultant’s contract by negotiation rather than competitive bidding was
challenged, alleging that the consultant did not come within the ‘‘sei-
entific knowledge and professional skill”’ exception because it did not
itself design the plant, but merely acted as a “broker’’ of the services
of others. The court disagreed, and held that as long as the services
contracted for involved scientific knowledge and professional skill it did
not matter whether they were provided by an original source or through
a broker.*®

Contracts of Special Nature (p. 1152)

Contracts for acquisition of real property have been regarded as un-
suitable for award through competitive bids because differences in sites
and conditions make each piece unique. This approach may be seen in
another context where complex construction tasks are part of a larger
integrated project in which engineering plans, design and construction
phases must be coordinated within the framework of financing plans.
Thus, the contract for construction of an underground parking garage
for a retail shopping mall development project was held to be sufficiently
special in its nature to warrant award of the contract through negotiation
rather than competitive bid.”

Model Legislation

Variations in state and local governmental organization, political con-
straints on contracting authority, and local or regional economic con-
ditions have been responsible for lack of uniformity in statutory and
administrative rules relating to contracting by public agencies. In 1979,
the American Bar Association approved, and now recommends, a Model
Procurement Code for state and local governments, offering it as a means
introducing more uniformity into all types of public contracts and con-
tracting procedure.®® While it is recognized that differing local needs,
magnitudes of construction requirements, and existing or longstanding
practices may necessitate tailoring public contract laws to accommodate
these factors, the premise of the model code is that in substantive matters
it reflects basic policies and principles that are equally applicable to the
contracting processes of all public bodies. In addition to the Model Pro-
curement Code, the American Bar Association in 1980 prepared Rec-
ommended Regulations to implement the Code, and in 1982 it prepared
a Model Procurement Ordinance for Local Governments, based on the
Model Code but adapted to the special circumstances and needs of coun-
ties and municipalities. By 1986, eleven states had enacted legislation
based on the Model Procurement Code.”

Methods of Noncompetitive Award of Contracts

Where an exception to the requirement for competitive bidding already
exists, a contracting agency has a choice of several methods of awarding

a contract. These range through a variety of (1) procedures for soliciting
bids from a limited number of selected potential bidders who are pre-
qualified, sometimes wherein negotiations with one or more bidders may
result in modifications of specifications, work methods, performance cri-
teria, or price; and (3) negotiations with a sole source.

The contracting agency is allowed substantial latitude in exercising
judgment in selecting the method that best serves the public interest. Its
judgment must, however, always be consistent with the policies requiring
that negotiated awards must be made with the maximum competition
that is practicable, and that the use of a noncompetitive award shall be
limited to the minimum needs of the contracting agency.*® Also, a suf-
ficient justification for the exception must always exist before noncom-
petitive award is permitted. Accordingly, it is not proper for the method
of award to be selected solely to obtain a desired level in the quality of
performance beyond the contracting agency’s minimum need, nor is it
proper to base the award on the difficulty or inconvenience of advertising
for competitive bids, or the complexity of the subject.

In addition, where negotiations with a sole source are undertaken, the
contracting agency must be able to show that the source possesses a
unique capability to furnish the property, services or performance re-
quired to meet the agency’s minimum needs. The determination that a
particular source is in fact the sole source available for specified produets
or services may not be based on the unsupported opinion of the agency’s
contracting officer. It must be based on showing that the appropriate
effort was made to investigate potential sources without success in finding
any others.

Noncompetitive (sole source) contract awards that are subject to
United States Department of Transportation regulations®™ must be sup-
ported by written justification which provides (1) a convineing rationale
as to why it is not practicable to solicit competitive bids; (2) particulars
and details as to how and in what manner the proposed sole source is
uniquely qualified, or is the only contractor who can meet a needed
delivery schedule; ( 3) a detailed explanation of why only one source can
supply the agency’s need, and why the agency cannot use similar items,
materials, or processes which are available; and (5) a description of the
market search that was conducted to identify sources capable of sup-
plying the needed property or services.” If it is claimed that time re-

quirements dictate a noncompetitive award, the justification must also .

demonstrate that the performance schedule is critical to the contracting

agency’s needs, and state precisely what damages will be sustained if ;

performance is postponed until competitive bids are solicited and eval-
uated. References to administratively established deadlines or imple-
mentation schedules is not by itself sufficient to justify foregoing
competition.

ADVERTISEMENT FOR BIDS (p. 1152)
General Requirements for Advertisement (p. 1152)
Table 2 (p. 13), infra, presents a summary of State laws and regu-

lations relating to publication of invitations to bid on highway construc-
tion contracts. The updated information shown therein supplements
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Table 2 (p. 1155 et seq.) in Selected Studies in Highway Law.

Responsibility for Plans, Specifications, and Technical Information (p. 1169)

Where courts have reviewed contracting agencies’ compliance with
their duty to provide bidders with complete and accurate plans and
specifications for the work to be performed, they have recognized the
practical difficulties which those agencies have in dealing with construec-
tion projects that are both extensive and complex. This has been illus-
trated recently in cases where public agencies have installed automated
data processing systems to aid in performing their functions, and in so
doing have attempted to use very general deseriptions of how their con-
tractor shall do his work. In one recent case, the state agency requested
bids for providing a ‘““total data processing system’’ and did not specify
any of the items of equipment desired, leaving it to the bidders to de-
termine the components of the system which, in their judgment, would
accomplish the desired end result. Commenting on this, the court stated:

The complex nature of the accounterments of the overall data processing,
and its absorption into the state system involving hardware, software,
conversion costs, maintenance, personnel training, ete., defied the prep-
aration of specifications which would identify particular types of equip-
ment to be furnished by the bidder.®

Despite this, the court upheld the validity of the award because when
viewed in its entirety, the agency’s bidding and award procedure ap-
peared to allow a sufficient comparison and evaluation of the competing
proposals. In this instance, the bidders’ proposals were reviewed and
evaluated first by a committee which witnessed a 3-day demonstration
of each system, during which each was rated on the basis of percentage
points allocated to various performance requirements, and, second, in a
written analysis of the performance point scores and cost proposals. This
procedure, the court held, provided sufficient safeguards for the public
interest so that failure to use the type of public advertising required for
other and more usual purchases of materials and services was justified.

This insistence that, where a contracting agency does not use the
customary advertising methods, it still must preserve the essential qual-
ity of competition and achieve the legislature’s objective of preventing
favoritism and unnecessary extravagance is emphasized where use of
problem-oriented instructions was held not to ecomply with the state’s
bidding and award law.

Notwithstanding that the legislature had authorized development of
a computerized data processing system, and stated that the contract for
this work need not be awarded to the lowest responsible bidder, the court
said:

To allow a bidder to furnish his own specifications for any material part
of the contract in question would destroy genuine and fair competition. . . .
The defendants are correct that . . . [the statute] does not expressly require
the departments to use detailed specifications and does not contain a low
bidder requirement. The regulations do, however, require a statement of
the ‘““quantity and quality of the item ... to be furnished.” ... The

description need not label the item by a specific brand nor define it so
rigidly that only one can comply. . . . Ho