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These Digests are issued in the interest of providing an early awareness of the research results emanating from projects in the NCHRP.
By making these results known as they are developed and prior to publication of the project report in the regular NCHRP series, it is
hoped that the potential users of the research findings will be encouraged toward their early implementation in operating practices. Per-
sons wanting to pursue the project subject matter in greater depth may obtain, on a loan basis, an uncorrected draft copy of the agency’s
report by request to the NCHRP Program Director, Highway Research Board, 2101 Constitution Ave., N.W., Washington, D.C. 20418

Supplemental Condemnation: A Discussion of the
Principles of Excess and Substitute Condemnation

A report submitted under ongoing NCHRP Project 20-6, "Right-of-Way and Legal Problems
Ariging Out of Highway Programs," for which the Highway Research Board is the agency
conducting the research. The report was prepared by John P. Holloway for John C.
Vance, HRB Counsel for Legal Research, principal investigator, serving under the

Special Projects Area of the Board.

THE PROBLEM AND ITS SOLUTION

State highway departments and transportation agencies have a continuing need to keep abreast of
operating practices and legal elements of special problems involving excess and substitute condemna-
tion of property contiguous to a highway but outside of the right-of-way area required for the
actual, immediate physical location and construction of the highway. The involuntary acquisition of
excess property by condemmation, including the fee title, can be a serious matter, as the courts
generally have held that a condemning authority may acquire only such property and/or interest
therein as will accomplish the public purpose. The report considers the principle of excess condem-
nation as vested by statute in the condemning authority, with power to acquire a fee simple title.
No cases have been found wherein a court has denied this right to acquire a fee interest where such
authority exists.

RESEARCH FINDINGS

Research findings are not to be confused with findings of the law. The monograph that follows
constitutes the research findings from this study. Because it is also the full text of the agency
report, the statement above concerning loans of uncorrected draft copies of agency reports does not

apply.

I. EXCESS CONDEMNATION

Excess condemnation, or marginal land acquisition, may be defined as that property ",.. contig-

uous to a highway but outside of the rightiyf-way area required for the actual, immediate, physical

location and construction of the highway.'"=

The term "marginal property" is frequently used in discussions of this topic but it is not
necessarily interchangeable or synonymous with the term "excess property,' except that both terms
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presuppose an acquisition of more property than is actually required for the project. The distine-
tion is one of degree. In its strict legal sense, marginal property is usually the residue or
remainder of a tract or parcel of land, a significant portion of which is actually required. TUnity
of ownership of the part required and the remainder is always present. The courts refer to these
remainders as "remnants.'" On the other hand, while "excess property'" may be a true remainder, it
usually is comprised of more than a mere remnant and its ownership is often disassociated from the
ownership of the required parcel.

It should be noted that the subject of this paper is limited to <mvoluntary acquisition of
excess property by condemnation. Obviously, short of some sort of constitutional or statutory pro-
hibition against an expenditure of public funds for such purposes (and no cases have been found so
holding), excess property ca& be acquired if the landowner either requests such acquisition or
voices no objection thereto.= / It is therefore assumed that fee title can be taken to the whole
parcel, and the condemning authority is at liberty to dispose of the remainder as it deems advisable.

Similarly, if the practice is to be used in an involuntary acquisition (i.e., by condemnation)
it must also be assumed that the condemning authority is permitted to condemn a fee title, because,
if such authority is lacking, it could not deliver good title to the excess portion, even if all
other legal objections were overcome. Obviously, this could be a serious problem, because the
courts generally have held that a condemning author%}y may acquire only such property and/or inter-
ests therein as will accomplish the public purpose. Thus, if the public requires only a tract for
highway purposes, a mere easement is usually all that is acquired. However, statutes in many states,
either directly or indirectly, have vested the condemning authority with power to acquire a fee
simple title, and no cases have been Z?und wherein a court has denied this right to acquire a fee
interest where such authority exists.—

Excluded from consideration herein are those cases that involve a challenge to so-called excess
takings, which, in fact, do not involve true excess takings, but involve merely the acquisition of
more—~properity—than—-is—actualdy—requivred—for-the—physical—congtruction- cf—the highway. Examples.of
such takings are lg?d required on which to relocate creeks and wategyays that must be moved to accom-
modate the highway2/ and additional land to improve sight distance.?’ 1In these cases, the word "ex-

cess" may not even appear.

Bearing all these assumptions in mind, it is necessary to start with the United States Constitu-
tion, which is our highest form of written law. By the Fifth Amendment the Federal Government cannot
take private property for public use without just compensation, and by the Fourteenth Amendment no
state can deprive any person of life, liberty, or property without due process of law. Although most
states have adopted language in their constitutions similar to that of the Fifth Amendment in the
U.S. Constitution, it was established quite early that the 'due process" clause of the Fourteenth
Amendment required not only that the states pay just compensation by} also that the taking be for a
public use. In Madisonville Traction Co. v. St. Bernard Mining Co.~’ Mr. Justice Harlan held:

It is fundamental in American jurisprudence that private property cannot be
taken by the government, national or state, except for purposes which are of public
character although such taking be accompanied by compensation to the owner.

The earlier decided cases on the question of excess takings are not necessarily found under a
key number of their own, but are interspersed among the decisions on "public use," 'necessity," and
even "future need or use.'" However, the subject of excess condemnation received extensive treatment
prior to the 1950's in 4 law review articles,®/ 13 law review case notes,Z/ 4 law review comments,——/
and a number of specialized highway publications. 11/ Therefore, the cases discussed hereafter, as
well as those cited in footnotes, are merely illustrative, rather than an exhaustive treatment of the
entire body of reported cases.

The main reason for mentioning the question of necessity and the cases construing same is that
in many of these cases a true excess taking has been factually involved, but the courts have refused
to pass directly on the question of the legality of the excess taking, eleciﬁyg instead to turn the
case on necessity, which is usually a matter for legislative determination.==' For this reason the
rulings in such cases often appear to be in direct conflict with decisions in the same state when
the issue of the legality of excess taking has been specifically raised.

IllTﬁyrative of this paradoxical situation is an early Massachusetts case, City of Boston v.
wherein the court upheld the right of the city to acquire properties outside of the
right-of-way, during the construction of a subway, and, in addition, to sell such excess property to
private persons after the construction period. In sustaining such acquisition the court said:




The uncertainties as to the extent of injuries to the adjacent land from
construction might cause serious embarrassment in the assessment of damages, and some-
times lead to large awards, founded on risks that might prove to be much less than was
at first supposed. )

After acknowledging that the issue of public use was a judicial question for the court, the
court went on to say:

... the question whether the taking of a particular piece of real estate is neces-
sary or expedient is a legislative question, upon which the decision of the legisla-
ture, as a tribumal of fact, is conclusive.

Thus, the question of the legality of the excess taking there involved was nicely avoided.

To the same effect are the many cases involving true excess takings that are upheld, either
becau2? such excess taking is reasonably incidental or necessary to the success of the public proj-

ectrlm or because such takings are required for future expansion of the project to meet the demand
of the public.—' Acquisition for such purposes is obviously not in the same category as the acqui-
sition of a marginal or excess property that the condemning authority initially intends fg/sell or
lease to a private party; i.e., re-sale of the excess is the purpose of the acquisition.—' It is
the legality of this type of acquisition that is the principal topic of this paper.

17/

According to recognized highway literature—
of such excess or marginal lands is:

the purpose or justification for the acquisition

1. To effect economy, by acquiring an entire tract .of land when the necessary portion plus the
severance damages to the remainder would involve an equal or greater expenditure than if the entire
tract is acquired with the right to later salvage the remainder.

2. To prevent creation of small uneconomical remnants of land.
3. To remove unsightly buildings and obnoxious uses and to assist appropriate landscaping.

4. To control the use of adjoining property for aesthetic, safety, or future highway develop-
ment objectives by incorporating restrictive easements on a later sale of marginal property.

5. To diminish right-of-way costs through the sale of the acquired marginal land.

Nichols, in his work on eminent domain,lg/ states that there are three distinct theories under-
lying the concept of excess takings: (1) the remmant theory, (2) the restrictive or protective
theory, and (3) the recoupment theory.

Basically, the remnant theory is merely the statutory authorization for the acquisition of
remaining property when such property is left in such size, shape, or condition as to be practically
worthless. The restrictive or protective theory of excess acquisition, with or without statute,
authorizes acquisition of adjacent property for the purposes of placing restrictions thereon for
safety or aesthetic purposes. In the recoupment theory, adjacent properties are taken for a consid-
erable depth outside the right-of-way and then reaigﬁmbled or platted and sold to private citizens.
Although Orgel, in Valuation Under Eminent Domain,—2' recognizes the first two as legitimate theories,
when discussing the third theory he is more candid than academic when he states: '"... [T]he condemnor
itself goes into the real estate business in an attempt to salvage the enhanced values created by the
improvement."

The early attitude of the courts toward excess acquisitions, whether accomplished with or with-

. . . X . . o 20/
out statutory authority, and irrespective of the theory or purpose, is almost solidly in opposition.=—
The reason for such judicial opposition, of course, was its insistence on a strict interpretation of
the constitutional requirement that property had to be taken for a public use--a fundamental princi-
ple in early common law jurisprudence.

Illustrative of this attitude is the case of In re Opinion of Justices?l/ yherein the Massachu-
setts House of Representatives submitted certain interrogatories—zb the court relative to the consti-
tutionality of a statute that would permit the City of Boston to lay out a wide thoroughfare and
acquire considerable property on either side thereof, which property was to be subsequently sold or
leased to mercantile interests with certain use restrictions imposed thereon. In rejecting the con-

tention that such use would be public in nature, because of the vast benefits to the community, the
court held:
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Commonwealth——

It is the essential character of the direct object of the expenditure which must
determine its wvalidity, as justifying a tax, and not the magnitude of the interests to
be affected, nor the degree to which the general advantage to the community, and thus
the public welfare, may be ultimately benefited by their promotion.

Not being particularly satisfied with such answer &he Massachusetts Senate propounded further
interrogatories to the court In re Opinion of Tu"thLS—— and eliminated from the proposed legisla-
tion the suggestion that pub11c funds would be used to construct the mercantile center on the excess
property. Again the court held that the legislation would be unconstitutional, but did uphold the
taking of remnants, with the following definition thereof:

«v. [remnants] ... so small, or of such shape and of so little value that the
taking [thereof] in the interest of economy or utility, or in some other public interest,
may be fairly incidental and reasonably necessary in connection with the taking of land
for the public work. (Emphasis added.)

Whether this opinion was the result of political expediency, or whether the court granted more
latitude than they intended, is unknown; but, suffice it to say, the Massachusetts Supreme Court put
an end to the 7tate's real estate dreams three years later in Salisbury Land & Improvement Co. v.

when the legislature authorized the acquisition of some 3 1/2 miles of oceanfront
property for a state park, with the further provision that lands not needed for public use might be
sold or leased. In discussing this legislation, the court held:

Legislation which is designed or which is so framed that it may be utilized to
accomplish the ultimate result of placing property in the hands of one individual for

private enjoyment after it has been taken from another individual avowedly for a
public purpose is unconstitutional.

Other states also met the same type of early judicial opposition from their appellate courts,
particularly where the excess was to be re-sold or leased, whether the excess takings were based on
the remnant or the pr8£7ctive theory. TFor example, in Pennsylvania Mutual Life Insurance Co. v.

City of Philadelphia, an attempt was made by state statute to take property within 200 feet of
parkways and to charge the remainder with restrictive covenants for the benefit of the parkway before
resale. While upholding an aesthetic type of excess taking, the court proscribed the resale thereof
in the following language:

It is not compelled to use the ground appropriated for the highway solely for
sidewalks and cartways, but may devote part of it to aesthetic purposes and ornament
and beautify it. This is a legitimate use of the land in connection with the primary
purpose for which property may be approprlated for a public thoroughfare. It, how-

highway, and not t it shall | be owned and 1E.Qosses31on of a private party.
(Emphasis added. ed. )22

One Maryland case of this vintage (1911) was found, however, where the acquisition of adjacent
property and subsequent sale thereof was inferentially sustainedgé but the ruling was predicated on
the fact that the use of such property would be "incident to and for the purpose of the construction
of the highway and its connections ...'", which appears to be a strained judicial assumption and def-
initely is not supported by the three Maryland cases cited. It is interesting to note that the court
was forced to comment in conclusion that it had to assume that the city would not "... undertake to
condemn for purposes other than those authorized by the act...." but, if it did, the court could pass
on same later.

Following this early era of unfavorable treatment at the hands of the bench a number of states
enacted constitutional amendments to permit marginal or excess acquisitions, while others contented
themselves with the passage of statutes authorizing same. More recently, other states have made
provisions for such acquisitions in connection with controlled-access legislation. Tod?y many states

have some type of enabling legislation with reference to acquisition of excess lands.2Z

Although the legislative trend would definitely seem to favor such acquisition, the early judi-
ctal attitude, with exceptions to be noted hereafter, was still unwilling to accept an unrestricted
use of such power.

Illustrative of a municipal excess acquisition and subsig?ent resale under constitutional au-
thority is the leading case of City of Cincinnati v. Vester,==' where the U.S. Court of Appeals ably
reviewed the three theories, only to turn such acqulsitlon down in the final analysis as a denial of




the due process clause of the Fourteenth Amendment. The court pointed out that there was no pro-
tective plan involved and the takings involved considerably more than mere remnants. The U.S.
Supreme Court granted certiorari and affirmed the Court of Appeals but, unfortunately, from the
standpoint of precedent, did so on the basis that the City had faile? to adequately define the pur-
pose of the excess appropriation as required by the state statute.gg- The Court expressly refrained
from expressing an opinion on the other issues involved, although it did note in pas§8?g that the

takings clearly involved more than remnants and hence indicated disapproval thereof.=—

The failure to define the purpose of the excess taking, even though authorized by state consti-
tution, caused a?other Ohio municipality to suffer defeat in a subsequent case before the Ohio
Supreme Court.3t Apparently even an intimation that sale of the excess was contemplated caused /

many appellate tribunals in earlier decisions to strike down the legislation authorizing the taking.—g

Illustrative of a typical statutory provision authorizing excess or marginal acquisition is the
California statute (Streets and Highway Code, §104.1), which has been copied verbatim by many states.
This statute provides as follows:

Whenever a part of a parcel of land is to be taken for state highway purposes

and the remainder is to be left in such shape or condition as to be of little value

to its owner, or to give rise to claims or litigation concerning severance or other

damage, the department may acquire by purchase or condemnation the whole parcel and

may sell or release the remainder or may exchange the same for other property needed

for state highway purposes.

This statute was sustained by the California Supreme Court in People v. Thomasgé/ insofar as

the acquisition of two excess acres was concerned, which acres were irregular in shape and in a lo-
cation inaccessible to the owner. The court pointed out fucther that the owner had received the
fair market value thereof and in an amount equal to any possible severance damage he might have
suffered if the same had not been acquired. The Thomas case was followed by People v. Lagias,éﬁ/ a
1958 decision, wherein a California Intermediate Court of Appeals recognized the right of a landowner
to contest the right to take the excess if he supports his allegations of a fraudulent, abusive, or
bad faith determination with facts. However, this detesg}nation was reversed, or perhaps 'clarified,”
by the California Supreme Court in People v. Chevalier,”2/ a 1959 decision, which held that determi-
nations of necessity for a particular taking were not justifiable issues, irrespective of allegations
or proof of alleged fraud, bad faith, or abuse of discretion, and that the only limitations placed
on the exercise of the right of eminent domain by the United States and California Constitutions are
that the taking be for a 'public use" and that "just compensation' be paid f07 such taking. Thus,
when the Lagiss case was again presented for intermediate appellate review 38 in 1963, the issue
was narrowed as to whether this property owner could affirmatively establish bad faith or abuse of
discretion in the sense that the Highway Department did not actually intend to use the property as
it resolved to use it; i.e., for "highway purposes,'" which admittedly is a "public use." The court
thereby limited the property owner to proving that the 'real purpose" was not for highway purposes,
but for private purposes, or a public purpose not related to the highway project. As there was ample
evidence that the excess was, in fact, used for improving sight distance, drainage, slope, and appear-
ance, the excess taking was upheld notwithstanding that the property owner was able to show that the
Highway Department had under consideration various proposals to turn it over to the county or sell
it to an adjacent cemetery association.

Since 1950, the judicial trend appears to favor a broader concept of public use than originally
recognized. Hence, the courts have sustained the subsurface use of a street for a public parking
area as being a public use within_ the original servitude without the necessity for payment of addi-
tional compensation to abutters;éZ. they have sustained acquisition of property outside the right-

of-way for a parking lot;éﬁ/ and they have sustained as a proper387blic use the acquisition of a
tract of ground outside the right-of-way for a weighing station.=Z

With the coming of the freeway or other type of limited-access highway, whether operated as a
free road or as a turnpike, the courts were called on to re-examine the constitutionality of excess
or marginal takings; at the same time they were called on to examine identical principles of law in
connection with urban renewal projects and various types of harbor or port improvement districts
that involve the acquisition of private property and then a subsequent resale and development thereof
in keeping with a master plan of the particular public improvement project. Although the particular
subject matter of these types of BB?jectS is beyond the s&iye of this paper, footnote reference to

some of the leading urban renewal—' and special district—' cases must be included, because the
legal principles involved are equally applicable to excess or mar%%7al highway takings and the legal
rationale is easily interchanged. Generally, with one exception,*</ the urban renewal and special

district cases uphold the constitutionality of 'take from one--sell or lease to another" in very
broad language.
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There are a number of highway cases that merit special discussion.ﬁ—

One of the first states to aggyt the new broad concept of public purpose was Wisconsin. In
State ex rel. Thomson v. Glessel,— a declaratory judgment type of action, the Wisconsin Supreme
Court in 1953 upheld the legality of the Wisconsin Turnpike Commission. It also sustained, as being
within the due process clause, a summary-taking method for acquisition of private property, holding
that the due process requirements were satisfied so long as the owHE? was afforded the opportunity
to have the issue eventually tried by the courts if he so desired.—~' Among the powers vested in
the Commission was the power to condemn property that the opponents argued included excess lands.
This authority provided, inter alia:

pro

Turnpike corporations may acquire by gift, devise, purchase or condemnation any
lands determined by them to be necessary for establishing ... its project including
lands which may be necessary for toll-houses and appropriate concessions and for any
other purpose authorized by this act. Title may be acquired in fee simple and any
other interest in lands may be acquired as may he deemed expedient or necessary hy the
corporation. Any lands determined to be unneeded by the corporation may be sold by
the corporation at public or private sale with or without restrictions or reservations
concerning the future use and occupation of such lands so as to protect the project
and improvements and their environs and to preserve the view, appearance, light, air
and usefulness of the project. (Ch. 186, Wisc. Laws of 1953, §182.35(1).) (Emphasis
added.)

While admitting that condemnation of 2g?ess lands was unconstitutional, the court, quoting from
Bond v. Mayor & City Council of Baltimore,—' held:

It cannot be assumed in this case that the city will undertake to condemn or
take property for purposes other than those authorized by the act. The presumption
is that the City will act within its rights, and not beyond them.

In discussing the matter further the court held:

The power to sell lands taken when it is determined that they are no longer
needed for public use is "latent in every taking, and is very different from a
taking, and is very different from a taking of land with a contemporaneous knowledge
and purpose that a definite and separable part is not necessary for the public use."
(Citing Nichols and other cases.)

Sec. 182.35(1) permits the corporation to condemn only such lands as are 'meces-
sary.'" 1In its determination of what lands are necessary, it is presumed the corpora-
tion will act in good faith. Contingencies may well arise, however, in the '"con-
struction, reconstruction, improving and maintaining" of the project to make certain
lands acquired by the corporation (including those acquired by purchase and gift, as
well as by condemnation,) unnecessary; and in providing that such lands may be dis-
posed of by the corporation the act cannot be construed as allowing taking of prop-
erty for private purposes.

The Turnpike Corporation was then given an all-inclusive tax exemption and, in addition, the
following powers:

To lease suitable parcels of land for or to comstruct and lease to private
persons, after competitive bidding, gasoline stations, garages, stores, hotels motels,
restaurants, tourist rooming houses, and such other facilities as the corporation may
deem to be necessary or desirable. The corporation shall have full power to determine
the number and location of such facilities.

The landowner thus contended that the tax exemption coupled with the foregoing additional power
amounted to unreasonable classification and hence a denial of equal protection of the laws guaranteed
by the Wisconsin and the Federal Constituticns. But, in answer to this argument, the court said:

Under this rule the legislature has not exceeded its authority in giving the tax
exemptions of section 182.46 to toll-road corporations. So far as the powers conferred
on such corporation by Sec. 182.33(5) are concerned, we must assume that they will be
exercised in good faith and only such concessions leased as are 'necessary or desirable"
in accomplishing the public purpose expressed by the legislature in Ch. 186. For a
discussion of what facilities may be considered necessary and desirable in connection



with the operations of a modern toll road see, Opinion of the Justices, Mass. 1953,
113 N.E.2d 452,

The Massachusetts casi750 which the Wisconsin court refers, and apparently uses as an authority,
In re Opinion of Justices,”*/ represents a complete reversal in the judicial attitude of the Massa-
chusetts jgg}ciary as compared to their earlier opinion concerning the Boston throughfare previously
discussed.— The case is lengthy and is mandatory reading for anyone interested in excess or
marginal takings. Suffice it to say, they upheld the legality of legislation creating the Massa-

chusetts Turnpike Authority, including the right

... to acquire sites abutting on the turnpike and to construct or contract for
the constfuction of buildings and appurtenances, for gasoline stations, restaurants
and other services and to lease the same for the above purposes in such manner and
under such terms as it may determine.

In an effort to answer its apparent reversal of attitude the court pointed out that the Consti-
tution had since been amended to authorize excess takings but that, even if it had not been so
amended, the so-called excess takings involved in the Massachusetts Turnpike were not really "excess"
at all but were essential to the public benefit due to the character of the turnpike, which the
court likened to a reailroad, which, of course, requires adjacent facilities for stations and load-
ing decks, etc. In discussing this, the court said:

What land is needed for the actual construction of this new type of turnpike and
what forms part of it and what is outside of it are matters not to be determined by
the same standards as would be applied in the case of the county road of fifty or even
of twenty-five years ago. This enterprise must be envisioned as a whole in its larger
aspects. In our opinion not only the worked portion of the roadway, including, of
course, bridges, abutments, embankments and approaches, but also the kinds of build-
ings and other structures which we have mentioned [garages and gasoline stations] and
a reasonable amount of land taken or acquired on which to place them are all "needed
for the actual construction" of the highway and are parts of it and will be taken or
acquired for and devoted to a public use, and land taken for such purposes will not be
"more land and property than are needed for the actual construction" of the highway.
We think therefore that reasonable takings for these purposes may be authorized by the
legislature under the powers which it possessed before the amendment to art. 10 and
which were not cut down by that amendment. Such takings will not be for resale to
private individuals. There is involved nothing in the nature of a real estate develop-
ment which the amendment was designed both to permit within limits and to regulate.
The requirements of the amendment are inapplicable.

The Massachusetts court then ended its opinion with a cautionary statement that it would inter-
pret the words "abutting sites" strictly and that its opinion should not be construed as a "roving
comeission" for the Turnpike Authority to go into the real estate business.

Michigan was next to follow Wisconsin and Massachusetts. Tn 1955 the Michigan Zugreme Court
upheld the Michigan Turnpike Act in City of Dearborn v. Michigan Turnpike Authority.—g The court
held that the legislative grant of power to the Turnpike Authority to enter into contracts with pri-
vate individuals or corporations for the purpose of providing such ancillary services as gasoline
stations and restaurauts was merely wneidental to its discharge of a general power; i.e., highway
construction.

An excess taking that would be used solely for the purpose of providing ingress and egress to
an adjacent property owner who would otherwise be landlocked in cgﬂvection with the construction of
an Interstate highway was upheld in New Jersey. In State V. Buck—" the Appellate Division of the
Superior Court, while recognizing that private property may not be condemned for private use, held
that the highway commissioner had not abused his discretion under the existing statutory grant of

power. The pertinent portion of the statute provided as follows:

In connection with the acquisition of property or property rights for any freeway
or parkway or portion thereof, the state highway commissioner may, in his discretion,
acquire by gift, devise, purchase or condemnation, an entire lot, block or tract of
land, if, by so doing, the interests of the public will be best served even though
said entire lot, block or tract is not needed for the right-of-way proper but only if
the portion outside the normal right-of-way ... is so situated that the cost of
acquisition to the state5y}ll be practically equivalent to the total value of the
whole parcel of land;...2=~
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The court recognized that '"interests of the public" could be financial, in the form of avoidance
of severance damage, and that a use is not denominated public or private by simply relying on the
number of persons it serves, noting that enjoyment of the use may be limited to a small §;oup or
even to a single person. A similar result was reached by the same court later in 1967.22

The most significant case to be_decided in the field of excess condemnation is People v. Supe-
rior Court of Merced County & ,RodoniZ2/ which is a sequel to and extension of the doctrines an-

nounced in People v. Thomas>~ which initially upheld the constitutionality of California's excess
taking statute.22/ This statute provides:

Whenever a part of a parcel of land is to be taken for state highway purposes and
the remainder is to be left in such shape or condition as to be of little value to its
owner or to give rise to claims or litigation concerning severance or other damage, the
department may acquire the whole parcel and may sell the remainder or may exchange the
same for other property needed for state highway purposes.

The Rodoni case involved an acquisition of land by the California Department of Highways for a
freeway. The Highway Department proposed to construct the freeway across a farm consisting of a
southern rectangular parcel and a northern triangular parcel. The northeast corner of the rectangle
touched the southwest corner of the triangle. The freeway crossed the adjoining corners, taking a
tip of each, which totaled 0.65 acre. As a result, the northern parcel of approximately 54 acres
was landlocked, and the Highway Department sought to take the entire 54 acres as excess pursuant to
the California statute.26

The Highway Department candidly alleged that if it were allowed to condemn the entire parcel,
the property owners would receive full value for their property, the risk of excess severance damages
would be eliminated, and ultimately it would be able to reduce the cost of the freeway by selling
the part of the parcel not needed for freeway purposes.

The property owners challenged the excess condemnation on the ground that the taking of property
for such a purely economic purpose violated Art. I, §14 of the California Constitution because such
taking was not for a public use. This particular provision of the California Constitution provides,
in part, as follows:

Private property shall not be taken or damaged for public use without guit compen-
sation having first been made to, or paid into the court for, the owner.... 7

The property owners further contended that excess condemnation must be limited to parcels that
may properly be deemed remmants, and argued that 54 acres, even if landlocked and of little value,
could not be deemed a remnant of a 0.65-acre taking. They further argued that the state must pay
severance damages for the landlocked parcel and allow them to retain it, even though severance
damages might be equal to its full market value. They also asserted that the excess condemnation
was prohibited by §14 1/2 of Art. I of the California Constitution because it was not limited to
land lying within 200 feet of the freeway. This provision of the California Constitution provides
as follows:

The state, or any of its cities or counties, may acquire by gift, purchase or
condemmation, lands for establishing, laying out, widening, enlarging, extending, and
maintaining memorial grounds, streets, squares, parkways and reservations in and about
and along and leading to any or all of the same, providing land so acquired shall be
limited to parcels lying wholely or in part within a distance not to exceed 150 feet
from the closest boundary of such public works or improvements; provided, that when
parcels which lie only partially within said limit of 150 feet only such portions may
be acquired which do not exceed 200 feet from said closest boundary, and after the
establishment, laying out, and completion of such improvements, may convey any such
real estate thus acquired and not necessary for such improvements, with reservations
concerning the future use and occupation of such real estate so as to protect such
public works and improvements and their environs and to preserve the view, appearance,
light, air and usefulgﬁss of such public works. The legislature may, by statute,

prescribe procedure.é_

The court held that §104.1 of the California Streets and Highway Code validly authorizes the
trial court to proceed with the action to condemn the 54 acres. The court further held that before
it could deny the right to condemn the excess, the trial court must find that the taking was not
justified to avoid excessive severance or consequential damages. The court stated that by requiring
such a finding, it would assure that any excess taking was for a public use and preclude the Depart-
ment from using the power of excess condemnation as a weapon to secure favorable settlements.



The court went on to state that it was for the legislature to determine what shall be deemed a
public use for the purposes of eminent domain, and its judgment is binding unless there is no pos-
sibility the legislation may be for t?e welfare of the public, referring to other sections of the
California Streets and Highway Code2?/ that give wide latitude to the Highway Department to acquire

property not immediately needed or property not physically needed for state highway purposes.

In reply to the argument that the California Constitution limits excess condemnation to takings
within 200 feet of the improvement, the court held that §14 1/2 of Art. I of the California Consti-
tution limits the property to be taken for protective purposes to property lying within 200 feet of
the public work. The court stated that inasmuch as this section of the Constitution authorizes con-
demnations only for protective purposes, it does not restrict condemnations for other purposes.

With reference to §104.1 of the California Highway Code, the legislature has determined that
excess condemnation is for a public use whenever remaining parcels are of little value or of such a
condition as to give rise to claims or litigation concerning severance or other damages. Although
the statutory language is broad, it may reasonably be interpreted to authorize only those excess
condemnations that are for valid public uses; namely, condemnation of remnants or condemnations that
avoid a substantial risk of excessive severance or consequential damages. The court held that on
the record before it, the taking in the present case was justified on this latter ground.

In reply to the size arguement (i.e., 54 acres is hardly a remnant of a 0.65-acre taking) the
court stated that although a parcel of 54 landlocked acres is not a physical remnant, it is a finan-
cial remmant. Its value as a landlocked parcel is such that severance damages might equal its value.

Specifically, the court said:
There is no reason to restrict this theory [remnant theory] of the taking of

parcels negligible in size and to refuse to apply it to parcels negligible in value.
(Emphasis added.)

The court then went on to state that in the present case the entire parcel probably could be
be condemned for little more than the cost of taking the part needed for the highway and paying
damages for the remainder, and that it was sound economy for the state to take the entire parcel to
minimize ultigs?e cost. Quoting from a Federal case, United States ex rel. Tennessee Valley Author-
ity v. Welch,—" the California court stated:

The cost of public projects is a relevant element in all of them and the govern-
ment just as anyone else is not required to proceed oblivious to the elements of cost
and when serious problems are created by its public projects the government is not
barred from making common sense adjustment in the interests of all the public.

As a "protection" for the property owner, the court held that to raise an issue of improper
excess taking, condemnees must show that the condemnor is guilty of fraud, bad faith, or abuse of
discretion, in the sense that the condemmor does not actually intend to use the property as it
resolved to use it. The question of public use turned on the determination of whether the taking is
justified to avoid excessive severance or consequential damages. Accordingly, if the court determines
that the excess condemnation is not so justified, it must find that it is not for a public use.

The decision was not unanimous (5 to 2), and a strong dissenting opinion was filed by Justice
Stanley Mosk who rejects the concept of economy, rather than public use or public purposes, as a
unique and unsupported rationalization to justify the seizure of an individual's property, noting
that the majority's view of cavalier treatment of private property right evokes 'apprehemsion [that]
Big Brother may have taken over 16 years before 1984."

There is some indicatign that the Rodoni case will be reluctantly received by the California
bench. 1In People v. Jarvis—l/ an intermediate Court of Appeals upheld a trial court's refusal to
allow an amendment of a condemmation pleading to include the remainder during the trial. Suspecting
this to be a maneuver designed to force or compel settlement, the Appellate Court stated that the
condemnor must do more than merely plead that the excess is necessary in order to avoid excessive
severance or consequential damages,

There is also some indication that the Rodoni case will not be followed in other jurisdictions.

In State Highway Commission v. Chapmanég/ the Montana Supreme Court distinguished, thereby
rejected, the Rodoni doctrine. Montana's excess statute provided as follows:




1101

~10-

Acquisition of whole parcel--Sale of excess.

(1) Whenever any interest in a part of a parcel of land or other real property
is to be acquired for highway purposes leaving the remainder in such shape or
condition as to be of little market value or to give rise to claims or litigation
over severance or other damage, the Commission may acquire the whole parcel. It
may sell or exchange the remainder for other property needed for highway purposes.

(2) Whenever a part of a parcel of land acquired for highway purposes is in such
a shape or size as to come within the provisions of section 11-614, the Commission
shall prega}e and file the required plat in the Office of the County Clerk and
Recorder.83.

The actual taking was for the purpose of rounding a cormer. The total area, containing three
lots, was 10,500 square feet. The necessary land to round the corner amounted to 1,052 square feet,
leaving 9,448 square feet in the remainder. ''he property owner objected to taking the remainder,
stating that if for no other purpose the land had a "sentimental value'" to him. The trial court
found that, in the preliminary order of condemnation, the taking was to be limited to that portion
of the property actually needed for the proposed highway improvement. The Highway Department relied
on the Rodoni case, but the Montana Supreme Court distinguished this case, noting that there was a
difference in the two statutes, in that the California statute required the remainder to be left
to be of little value to the ocwner, whereas the Montana statute provided that the remainder be of
little market value. The Montana Highway Department urged the Supreme Court to adopt the "financial
remnant theory,'" established in the Rodoni case, and declare that "public use" and '"public interest"
should be synonymous at the judicial review state, when the Commission's determination of necessity
is under question. The pertinent Montana constitutional provision provided:

Private property shall not be taken or damaged for public use wigE?ut just com-—
pensation having been first made to or paid into court for the owner.—

In discussing the three theories supporting excess takings (protective, recoupment, and rem—
nant), the court noted that the Montana statute provides for the taking of a whole parcel whenever
condemnation of a part actually needed leaves the remainder in such a shape or condition to (1) be
of little market value, or (2) give rise to claims or litigation over severance or other damage.
The court rejected the Highway Department’'s contention with reference to (1), because there was no
evidence showing total loss of value.

In discussing the second part dealing with authorizing the taking where the taking of a part
would give rise to claims or litigation over severance, the Supreme Court stated:

The trial court noted the possibilities of coercion which could result from this
unbridled authority in bargaining for highway lands are both awesome and of doubtful
validity.

The trial court noted that, in the subject case, the remainder was not landlocked by the taking
of the portion actually needed. Therefore, it distinguished the fact situation in this case from
the fact situation involved in Rodoni. It appears, therefore, that the landlocked characteristic of

the remainder was critical in the court's rejection of the Rodoni case.

The Delaware Supreme Court has likewise rejected the Rodoni doctrine; i.e the recor

__________ the i.e., the upment
theory to authorize excess takings. Altho %1 an earlier (1967) uasegi may have indicated otherwise,
the most recent case, State v. 9.88 Acres,—' flatly rejects the recoupment theory.

That case involved acquisition of right-of-way for an Interstate highway. The taking of 9.88
acres ot land would result in a complete denial of access to 1l4./6 acres. The Delaware excess tak-
ing statute provided as follows:

«+. In connection with the acquisition of property or property rights or any
controlled accessed facility or portion thereof, or service road in connection there-
with, the department may, in its discretion, acquire an entire lot, block or tract of
land if by so doing the interests of the public will be best served, even though sa?d
entire lot, block or tract is not immediately needed for the right-of-way proper.éz

The Highway Department conceded that it had no immediate need for additional 14.76 acres, and
no plans for its future use. It sought to condemn the additional or excess acreage solely on the
ground that the compensation it would be required to pay by the condemnation of the 9.88 acres would
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approximate the cost of the entire tract, because access from the land would be denied by the taking
of the 9.88 acres. This reason, the court observed, is an economic one.

The Highway Department advanced the so-called recoupment theory to justify its taking of this
additional acreage.

The court held that language from its earlier opinion was dictum,ég/ and went on to hold that
the attempt by the Highway Department to take this excess 14.76 acres fell squarely within the re-
coupment theory. The court stated that because the Highway Department had no foreseeable future use
for this excess land, it might not acquire same through the power of eminent domain, noting that the
recoupment theory has been rejected by at least the majority of the states that still adhere to the
doctrine that private property may be taken for public purposes only when the condemning authority
has an immediate public use for the property, or has plans for a public use of the property in the
foreseeable future.

With reference to the Buck case,ég/ the Delaware court held that the New Jersey statute was
much broader, and it rejected the suggestion that the excess might be acquired under the remnant
theory. The court found that the so-called remnant in this case (the 14.76 acres) was not worthless,
or practically worthless, and hence was not a "remnant."

The Rodoni case is by far the most avant-garde decision in the field of excess highway condem-
nation in that it approves, at least by implication, the recoupment theory as an adequate constitu-
tional justification for such takings. As has been demonstrated, little question remains about the
constitutionality of excess takings that involve pure remnants, or excess takings for protective
purposes.

70/

Rodoni has provoked a considerable outcry of concern from legal commentators—' and it remains
to be seen hon}t will be received in other jurisdictions. So far, it has been rejected in Montana

and Delaware,——' the first two states to consider it.

The interesting philosophical question remaining is: How can the courts justify the "take from
one and sell to another'" in urban renewal takings and deny it in highway takings? Perhaps the an-
swer lies in the changing, or evolutionary, meaning of "public use' or "public purpose'" which now
apparently means "public benefit." In 1913 the Massachusetts Supreme Court said:

Legislation which is designed or which is so framed that it may be utilized to
accomplish the ultimate result of placing property in the hands of one individual for
private enjoyment after it has been757ken from another individual avowedly for a
public purpose is unconstitutional,’=

In 1969, the Federal 9th Circuit, speaking through Judge Chambers, said:

On urban renewal condemnations, usually done with the help of federal renewal
funds, the whole scheme is for a public agency to take one man's property away from
him and sell it to another. The founding fathers may have never thoug9§ of this, but
the process has been upheld uniformly by latter-day judicial decision.——/

The court then went on to state that it was unable to distinguish how the concept of public
purpose differed in the Guam case (acquisition, re-platting, and re-sale to establish a more orderly
system of streets and ownerships adjacent thereto) from the concept of public purpose in the urban
renewal or redevelopment cases. To the author, the distinction is equally hard to draw between high-
way takings and urban renewal takings.
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IT. SUBSTITUTE CONDEMNATION

Substitute condemnation, the second principal topic of this paper, is the acquisition of pri-
vate property that is outside the boundaries of the particular public improvement and the subsequent
exchange of it f?r the property that is actually required for the public improvement of the condem-

ning authority.l

The objection that is raised is that the property of the ultimate condemnee is not being taken
for the public use of the condemnor, but for the private use of another person, in violation of
Articles V and XIV of the U.S. Constitution.

Excluded from consideration herein are those cases in which one public agency may be taking for
the ultimate use and benefit of another public agency; for example, the state acquires for a Federal
installation.2

There are six landmark cases,él all of which were decided between 1913 and 1930, that form the
basis of the substantive law on this subject in the United States. Two of the cases are pronounce-
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ments of the U.S. Supreme Court'4/ the others are from state Jurlsdlctlons.5/ A brief discussion of
each is warranted as a point of departure for a discussion of the more recent cases, especially as
they affect highway condemnations.

The first case was Pitznagle v. Western Maryland Railway Co.,6/ decided by the Maryland Court
of Appeals in 1913. There a railroad company sought to acquire a tract of ground on which to relo-
cate a private road for the benefit of persons whose property was taken for railroad purposes. In
announcing the principles of law generally applicable to this type of case, the court stated:

This constitutional prohibition ... is but declaratory of the previously existing
universal law, which forbids the arbitrary and compulsory appropriation of one man's
property to the mere private use of another, even though compensation be tendered.

The legislature cannot make a particular use, either public or private, merely by so
declaring it. If it could do so, the constitutional restraint would be utterly nuga-
tory.... Whether the use for which private property is taken is public or private
within the meaning of the above provision of the Constitution is a judicial question
to be determined by the courts.

The court then went on to hold that inasmuch as the railroad's taking of the private road was
for a public use or purpose, the condemnation of additional land to be used for a substitute road or
way was "incident to and results from" the taking for public use and thus should be regarded as a
public use within the meaning of the Constitution. The court further noted that the extinguishment
of the interest of the property owner inures to the ''public service'" and has "connection with the

relation to the public's welfare''--a very broad criterion.

Four years later, in 1923, the U.S. Supreme Court, in Brown v. United States,zj had a similar,
but more sweeping, proposal before it in the form of an act of Congress that would authorize the
United States to acqulre an entire townsite to which American Falls, Idaho, was to be relocated
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... with authority in connection with the construction of American Falls Reser-
voir to purchase or condemn and to improve suitable land for a new townsite to replace
the portion of the town of American Falls which will be flooded by the reservoir and
to provide for the removal of buildings to such new site and to plat and to provide
for appraisal of lots in such new townsite; and to exchange and convey such lots in

full or part payment for property to be flooded by the reservoir, and to sell for
not less than the appraised valuation any lots not used for such exchange. (41 Stat.

1367, 1403.)

It should be noted that this authorization sanctioned not only an "exchange'" for land inundated,
a pure substitute fact condemnation situation, but also the outright sale of lots not used for ex-
change, ostensibly to anyone who wanted to buy. This, of course, could result in excess condemna-
tion for pure recoupment purposes. The U.S. District Court held that the acquisition of the town-
site was so 'closely connected"” with the acquisition of the district to be flooded and 'so neces-
sary to the carrying out of the project" that the public use of the reservoir covered the taking of
the townsite. The Supreme Court concurred in this view in Brown and held:

It was a natural and proper part of the construction of the dam and reservoir to
make provision for a substitute town as near as possible to the old one.

The incidental fact that in the substitution and necessary adjustment of the ex—
changes, a mere residuum of the townsite lots may have to be sold does not change the
real nature of what is done, which is that of a mere transtfer of the town from one
place to another at the expense of the United States. The usual and ordinary method
of condemnation of the lots in the old town, and of the streets and alleys as town
property, would be ill-adapted to the exigency. It would be hard to fix a proper
value of homes in a town thus to be destroyed, without prospect of their owners find-
ing homes similarly situate on streets in another part of the same town, or in another
town near at hand.... A method of compensation by substitution would seem to be the
best means of making the parties whole. The power of condemnation is necessary to
such a substitution.

The Court cited Pitznagleg/ in support of its ruling and distinguished In re Opinion of Jus-

tices,~’ discussed in the first part of this paper, noting that removal of the town in the subject
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case was a 'mecessary step in the public improvement itself and is not sought to be justified only
as a way for the United States to reduce the cost of the improvement by an outside land speculation.”

The Supreme Court of Pennsylvania, in 1925, approved a railroad acquisi£89n for a highway, as
well as for its own purpose, in Foley v. Beach Creek Extension Railroad Co.,—' but it had specific
authorizing legislation that provided as follows:

If a railroad company shall find it necessary to change the site of any portion

of ... a public road they shall cause the same to be reconstructed forthwith ... on
the most favorable location ... provided, that the damages incurred in changing the
Jocation ... shall be ascertained and paid by such company, in the same ma&&7r and as

provided for in regard to the location and construction of their own road.=—

A case involving a reverse fact situation (i.e., a highway department acquiring a right-of-way
for a rii}road) was decided in 19%§/by the Michigan Supreme Court in Fitzsimmons & Galvin, Inc. v.

Rogers.—' As in the Foley case,—~ there was specific authorizing legislation that provided as
follows:

.. The state highway commissioner is hereby authorized and empowered to acquire
by purchase or condemnation, as a state project, a right-of-way not to exceed seventy
feet in width along and adjacent and/or parallel to either or both sides of the new
railroad right-of-way as a part of the proposed relocation and improvement whzye and

when deemed advantageous and/or necessary by the state administrative board.l_

The court held:

Having in mind that the primary purpose of Act 340, 1927, was that of highway
construction and improvement, and that the relocation of the railroad right-of-way
was inseparably connected with the project, we hold that the working out of the whole
problem was properly delegated by the legislature to the state highway department
under the terms of the contract embodied in the statute.

DR

The project is one of great importance to the people of this state; and presum-
ably under Act 340, 1927, and the terms of the contract embodied therein the compli-
cated situation involved in this highway construction and improvement is being worked
out in a more practical, economical and advantageous manner for all parties concerned
than it otherwise might have been. The general method of procedure has the stamp of
approval of high authority in the case of Brown v. United States, supra; and this
court ought not to interfere with the consummation of the contract embodied in Act 340
unless it clearly contravenes constitutional provisions.

[Slince the railroad has the power to condemn land, there exists no necessity
for the procurement by the state of another right-of-way for the railroad.... [T]lhe
need of acquiring plaintiff's land for a new railroad right-of-way arose incident to
and as a necessary part of the construction of a state highway, and that it is there-
fore within the power and right of the state under the legislative enactment (Act 340,
1927) to relocate the railroad. Under the circumstances of this case, it is as much
within the right of the state to direct that the power of eminent domain be exercised
by the state highway commissioner in obtaining this new railroad right-of-way as it
is within the state's right to delegate such authority to the railroad itself. The
state has seen fit by appropriate legislation to empower the commissiomer to act, and
we fail to find a lack of authority for so doing or that the plaintiff's rights are
thereby invaded.

The results of the aforesaid cases, where both the condemnor and the first condemmnee have the
power of eminent domain, is not particularly surprising. But what of a situation where only the
condemnor has the power of eminent domain and seeks to take property to compensate a private cor-
poration that does not itself have the pow E of eminent domain? In 1929 the Kansas Supreme Court in
Smouse v. Kansas City Southern Railway Co.—~' upheld the right of the railroad to take property for
the purpose of providing a surface and subsurface easement or right-of-way for the use and benefit
of the Philadelphia Quartz Company, a private corporation, that did not have the power of eminent
domain. There was no specific statute authorizing substitute condemnation, although the railroad
had a broad general statute to condemn "such lands as may be deemed necessary." The court upheld
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the taking on the grounds that the railroad's use was public and that if any private use to be

made of the property is "inconsequential" compared to the public use, or "subordinate thereto" to
the extent that it can be said to be only an "incident thereof," then the fact that such private use
is to be made of the property will not defeat the condemnation.

A municipality, however, was denied the right to condemn for the benefit of a private partylﬁf
that did not have the power of eminent domain in State ex rel. Ford Motor Co. v. District Court.—=
The court held that although the City of Minneapolis had authority to condemn private property for
streets and alleys, it did not have authority to condemn for a railroad right-of-way to serve the
private use of railroad users.

Lastly, a highway taking for railroad purposes was upheld by the U.S. Supreme Court in Donhany
v. Ro ers,—il concerning a highway project. It was proposed to include within the highway project
the adjacent railroad right-of-way. This was to be acquired by relocating the railroad on lands to
be taken in the subject condemnation proceedings in exchange for the existing right-of-way. 1In
addition to arguing the taking was for a private uce, the property owner argued that he was denied
certain special procedural and substantive advantages that would otherwise have been available to
him if his property had, in fact, been taken by the railroad, rather than by the highway authority.
The court upheld the taking as being "so essentially a part of the project for improving a public
highway as to be for a public use' and held that a property owner was not to be guaranteed any par-—
ticular type of proceeding, as long as just compensation was ultimately paid.

With virtually no deviation, the contemporary cases follow the holdings of their predecessors.

The construction of limited-access highways produced some appellate decisions in the field of
substitute condemnation, as well as excess condemmation. In some of these cases, the condemning
authority sought merely to prevent certain properties adjacent to the limited-access highway from
being landlocked, or denied access to other public roads and in connection therewith sought to
exercise its power of eminent domain to acquire substitute access. In one of the first of these
cas y in 1958, the Supreme Judicial Court of Massachusetts in Luke v. Massachusetts Turnpike Author-
ity—' upheld the right of the Authority to acquire substitute rights of access of persons adversely
affected by the construction. In commenting on the broad, but not specific, statutory authority,
the court said:

The laying out of the turnpike, the length of the commonwealth and the acquisi-
tion of numerous sites essential to that object are attributes of one huge undertaking.
Procuring an easement and creating a right-of-way for the benefit of parcels of land
incidentally deprived of all or of some means of access to an existing way are but by-
products of that undertaking....

Similar decisions have been reached with respect to construction of the Interstate highway
system. Thus, in Illinois, an appellate court upheld acquisition of a tract gsﬁigned solely to ex-
tend an access right for a single user in Department of Public Works v. Koch,==/ the court noting
that it is the géght of the public to use, not its %§7rcise of the right, that constitutes a road a
public highway.=—~ 1In State of New Jersey v. Buck,==' the number of persons to be served by the
substitute means of access was limited, although there was more than one. In upholding the taking,
the court noted that a use is not denominated public or private by simply relying on the number of
persons it serves.

Iin th'E}area of substitute access, the only case contra is Mississippi State Highway Commission
v. Morgan,=~' but the facts therein clearly disclosed that the property owner for whom substitute
access was sought did not, in fact, have a right of access—-merely a permissive use. In denying the
right to exercise substitute condemnation, the Mississippi Supreme Court held that although the Com~
mission has broad authority under specific statutory authorization to acquire substituted property
by substitute condemnation, it may do so only where a property right of interest therein has been
taken. Here the property owner for whom access was sought had only a permissive use; hence, the
Commission abused its discretion in exercising its power of substitute condemnation to provide him
with a substitute means of access.

Railroad relocations, necessitated because of highway construction, continued to receive judi-
cial attention. Thus, in 1936, the Supreme Court of Tennessee approved whaEB?ay be the first truly
joint state, county, and municipal project in Darwin v. Town of Cookeville,==/ More recently, in
1964, the Supreme Court of Minnesota approved acqg%ﬁition of property by a highway department for
multiple public uses in Kelmar v. District Court.—’' There the highway realignment was only a small
part of the total project, which included a flood-control project under the jurisdiction of the U.S.
Army Corps of Engineers and a conservation of natural resource project by a watershed district. By
working with these other units of government, the highway department was able to reduce the length
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of its bridge from 4,300 feet to 2,800 feet, as well as accomplish the goals of the other governmen-—
tal units. In upholding the taking, even though there was no specific legislation, the Minnesota
Supreme Court held:

Although the direct physical use of the property in question will not be for
highway purposes, its use is nevertheless incidental to and related to that purpose.
The acquisition of the property in question will make it possible to  relocate the
main channel of the river so that a bridge may be constructed which will more con-
veniently and economically serve as a public facility. (Emphasis added.)

RO

The U.S. Army Corps of Engineers and two state agencies are involved in the
overall program., The U.S. Army Corps of Engineers and the Watershed District will
improve the usefulness of the Minnesota River for navigation, drainage and flood
control while the Highway Department will have a shorter bridge, save over a million
dollars in its construction, and have the benefit of substantial savings in future
maintenance costs. While the property involved here will serve a purpose in the
general scheme of navigation and flood control, it will also bring the channel of the
river close to the high west bank and thus essentially improve the public highway
system.

Even where specific statutory authorization is nonexistent, or where it may be prohibited, courts
have upheld raigyoad relocation by, and in comnection with, highway projects. Thus, in Dupuy v.
District Court==' the Highway Department sought to acquire land on which to relocate the Great North-
ern Railroad in connection W}th its highway project through Yellowstone National Park. Two sections
of the authorizing statute<=’ appeared to conflict. These sections provided:

(b) For the purposes of exchanging the same for other real property to be used for
rights~of-way or other purposes authorized herein, provided that the same shall not
be acquired for such a purpose by condemnation procedures.

(k) For providing land or other real property easements or rights-of-way for neces-
sary relocation of existing utilities, utility easements or other easements for facil-
ities or purposes then in place, or in effect, upon a proposed right-of-way.

The property owner claimed that as this was an exchange, it was therefore governed by §(b), and con-
demnation could not be used to acquire the property. The court held that the taking was governed by
§(k) and that §(b) was limited to other uses, such as acquisition of parks, rest areas, and infor-
mation sites--conclusions it reached from legislative history.

A recent case, Tiller v. Norfolk & Western Railway Co.,27/ upholds the right of the railroad tg
condemn land for a highway ‘that had to be relocated because of railroad realignment under a statute=—~ 8/
that simply allowed the railroad company to condemm for "other necessary railroad purposes." In
commenting on the lack of express statutory authority, the court stated:

Even if there is no express statutory authority empowering the railway company to
condemn the defendant's lands for the purpose of relocating the creek and a section of
the highway, the State Highway Department could have condemned the land needed under
Section 33-52, Code of 1950. But it would have served no useful purpose to require the
State Highway Department to incur the expense of condemnation under the circumstances
because there are no special advantages accruing to the defendants by condemnation
under the Highway Act over condemnation by the railroads. The procedure followed was
a common sense adjustment on the problem facing the railway company and the defendants
have not been prejudiced.

Where a utility company (i.e., a power company) sought to condemn land for its reservoir and,
in addition, enough land to relocate a state highway tha% ould be inundated, the Supreme Court of
Montana, in State ex rel. Bartholomew v. Distriet Court,=~ denled ER? right of thS railroad to con-
demn for the highway department, rejecting the Pitznagle, Brown, and Dohanxﬁ- cases, holding:

There is ample reason for the rule. The Highway Commission, which is charge-
able with the duty of the maintenance and repair of its highways, is interested in
their location and in the manner of their construction.
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This decision is unique, and the conclusion is difficult to justify--particularly in view of the
fact that there was no objection from the highway authorities, although they were not made parties
to the suit.

It frequently happens that various utilities are located adjacent to public highways within
their own rights-of-way. When the highway is widened, or its character is changed from conventional
to limited-access, substitute rights-of-way have to be obtained for these utilities as the only
practical and measurable method of compensation. Even where no specific statute authorization is
present (i.e., the right to condemn for substitute rights-of-way for utilities) the courts have
upheld condemnation for such purposes. In Benton v. State Highway Department,==/ a Georgia Court of
Appeals in 1965 upheld the right of the highway department to acquire a site on which to relocate an
interstate gas pipeline, noting that to require the pipeline company to leave its pipe in place
within the newly constructed highway not only would make repair thereof impractical and hazardous to
the traveling public, but also would be inconvenient to the gas-consuming public, and that the relo-
cation was necessary and incident to the taking of property for state road purposes and '"essentially
a part of the highway project."” To the same effect is State of Missouri v. Eakin!/ with reference
to a petroleum pipeline relocation in connection with construction of an Interstate highway.

The principle cof substitute condemnation has likewise been recognized as a§g§opriate where
highway construction requires the acquisition of land owned by public entities.=2/ The doctrine has
been applied and upheld where a E%Fy transit system condemns substitute sites for a conventional
railroad--an exchange of tﬁ??ts,—— and in various Federal acquisitions involving substitute water
systggﬁ for a municipality=—" and for the procurement of a material site for a government contrac-—
tor.—' The right of a conservancy district h?? likewise been upheld to condemn for railroad relo-

cation under special statutory authorization.é—

The last and perhaps most significant use of substitute condemnation is in the area of residen-
tial displacement. For example: Can a highway department that is building a highway through an
urban area exercise its power of eminent domajp,to acquire property on which to relocate persons who
have been displaced? Brown v. United States,iﬂ/ of course, stands out as the key case for such an
acquisition. However, there are other state court decisions that uphold acquisition for such pur-
poses., In 1948, in connection with the construction of the Van Wyck Expressway in New York City,

48 single- and double~family houses were to be acquired. The highway authority sought to acquire
land some distance away on 2& ch to relocate the houses. The Appellate Div}sion of the Supreme
Court in Watkins v. Ughetta—' upheld, citing only Brown v. United Statesﬂg as precedent,

In 1950 the Supreme Judicial Court of Massachusetts was confronted with a similar problem in
connection with an expansion of Boston's Metropolitan Transit Authority. Special legislation was
enacted by the state legislature that provided:

For the purpose of avoiding, so far as practicable, during the period of public
exigency, emergency and distress now existing on account of the acute shortage of
housing in Boston and many other cities and towns of the Commonwealth, the demolition
of dwelling units on land heretofore or hereafter acquired in the east Boston district

of the City of Boston for the purpose of ..., the City of Boston may acquire by eminent
domain 87 otherwise parcels of land to which buildings with dwelling units may be
muved.é—

The court, in McLean v. City of gqgﬁggféi/ held:

It is undisputable that ordinarily property cannot be taken by eminent domain and
paid for by public money raised by taxation for the purpose of reconveying it or dis-
posing of it to private individuals. (Citing cases.) This principle, however, is not
applicable when the property is taken or sold or disposed of in furtherance of a
public purpose.

[The statute in question] expressly authorized the City of Boston to expend money
raised by taxation to carry out the purposes of the statute and we have said that
"whether an expenditure of public money is for a public purpose is a subject of judi-
cial inquiry.... But in the decision of this question weight is to be given to legis-
lative findings of fact as to existing conditions material in such determination.'

..

The facts here warrant a finding that there was a local emergency which had not
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been met in any way by ordinary private agency. Because of a public improvement de-
clared necessary by the legislature, 207 persons, comprising 56 families, were to find
themselves homeless through no fault of theirs. We are of the opinion that this situa-
tion justified action by the legislature to remedy it. The statute permitted the
expenditure of money raised by taxation for a public purpose and in consequence it is
not unconstitutional. (Citing cases.) (Emphasis added.)

46/

The court relied on Brown v. United Statesééf and Watkins v. Ughetta—" and qu2$?d from the U.S.

Supreme Court decision of United States ex rel. Tennessee Valle? Authority v. Welch—' wherein the

U.S. Supreme Court stated:

And when serious problems are created by its public projects the government is
not barred from making a common sense adjustment in the interests of all the public.

Clearly, the vast weight of authority as discussed herein supports the doctrine of compensation
by substitution.
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APPLICATIONS

The foregoing research should prove helpful to highway administrators, their legal counsels
right-of-way engineers, and advance planning staff. Highway officials are urged to review their’
right-of-way acquisition programs to determine how this research can effectively be ‘incorporated in
a meaningful way. Attorneys should find this paper especially useful in their work as an easy and

concise reference document in eminent domain litigation cases.
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