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The Meaning of Highway Purpose 

A report submitted under ongoing NCHRP Project 20-6, "Right-of-Way and Legal 
Problems Arising Out of Highway Progrcons," for which the Transportation Re-
search Board is the agency conducting the research. The report was prepared 
by J. P. Holloway for John C. Vance, TRB Counsel for Legal Research, princi- 

pal investigator, serving under the Special Projects Area of the Board. 

THE PROBLEM AND ITS SOLUTION 

State highway departments and transportation agencies have a continuing need 
to keep abreast of operating practices and legal elements of special problems in—
volving right—of—way acquisition and control, as well as highway law in general. 
This report deals with the legal questions surrounding "antidiversion" provisions 
that preserve and limit the expenditure of specific funds to a "highway purpose." 
It includes legal authority relative thereto. 

RESEARCH FINDINGS 

Research findings are not to be confused with findings of ti e law. The 
monograph that follows constitutes the research findings from this study. Be-
cause it is also the full text of the agency report, the statement above concerning 
loans of uncorrected draft copies of agency reports does not apply. 

The Meaning of Highway Purpose 

By John P. Holloway 

INTRODUCTION 

Prior to the decade of the 1930's, highways that connected major 
cities on an interstate basis were either nonexistent or a connection of 
county roads, mostly unpaved, poorly graded, and ill-equipped for 
motor vehicle travel. 

To remedy this situation, the several States enacted legislation im- 
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posing a tax on gasoline or other liquid motor fuel and a further tax on 
any license, registration fee, or other charge with respect to the opera-
tion of motor vehicles on the public highways. The revenue raised by 
the imposition of such taxes was then set aside for highway construction 
and maintenance. To insure that this revenue was not diverted to other 
uses, legislation was enacted, and frequently constitutional amendments 
adopted that earmarked such funds for the sole or exclusive purpose of 
construction, maintenance, and supervision of the public highways of 
the State. The language employed in these so-called "antidiversion" 
constitutional amendments differs somewhat from State to State, but 
their purpose is uniform—to preserve and limit expenditure of the 
funds for a "highway purpose." 

Typical of the short form of these constitutional amendments is the 
one from Colorado which simply provides: 

Section 18. License fees and excise taxes—'use of—On and after July 1, 
1935, the proceeds from the imposition of any license, registration fee 
or other charge with respect to the operation of any motor vehicle upon 
any public highway in this state and the proceeds from the imposition 
of any excise tax on gasoline or other liquid motor fuel shall, except costs 
of administration, be used exclusively for the construction, maintenance, 
and supervision of the public highways of this state.' 

Where short, general type constitutional amendments such as this one 
are in effect, it is customary to enact enabling legislation to specify the 
specific sources of revenue, appropriate same for the designated use, 
and provide for apportionment between the State, counties, and munici-
palities. In Colorado, for example, the net revenue is defined by statute 
as being the amount derived from the specific taxes ". . . after paying 
refunds, costs of collection and expenses of administration." 2  

An appropriation is then made in the following language: 

120-12-4. Appropriation—All moneys now or hereafter in the highway 
users tax fund are appropriated for the acquisition of rights-of-way for, 
and the construction, engineering, safety, reconstruction, improvement, 
repair, maintenance, and administration of the state highway systems, 
the county highway systems, the city street systems, and other public 
roads and highways of the state in accordance with the provisions of this 
article.1  

Frequently the constitutional amendment itself contains the specifics, 
thereby obviating the necessity for legislation and. incidentally, caus-
ing the ependiture thereof to be more rigidly delineated. Typical of 
such precise amendments is the one from the State of Washington 
which provides: 

§ 40. All fees collected by the State of Washington as license fees for 
motor vehicles and all excise taxes collected by the State of Washington 
on the sale, distribution or use of motor vehicle fuel and all other state 
revenue intended to be used for highway purposes, shall be paid into the 
state treasury and placed in a special fund to be used exclusively for 
highway purposes. Such highway purposes shall be construed to include 
the following: 

The necessary operating, engineering and legal expenses con-
nected with the administration of public highways, county roads and 
city streets; 

The construction, reconstruction, maintenance, repair, and better-
ment of public highways, county roads, bridges and city streets; includ-
ing the cost and expense of (1) acquisition of rights-of-way, (2) install-
ing, maintaining and operating traffic signs and signal lights, (3) 
policing by the state of public highways, (4) operation of movable span 
bridges, (5) operation of ferries which are a part of any public highway, 
county road, or city street; 

The payment or refunding ofany obligation of the State of 
Washington, or any political subdivision thereof, for which any of the 
revenues described in section 1 may have been legally pledged prior to 
the effective date of this act; 

Refunds authorized by law for taxes paid on motor vehicle fuels; 
The cost of collection of any revenues described in this section: 
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Provided, That this section shall not be construed to include revenue 
from general or special taxes or excises not levied primarily for highway 
purposes, or apply to vehicle operator's license fees or any excise tax 
imposed on motor vehicles or the use thereof in lieu of a property tax 
thereon, or fees for certificates of ownership of motor vehicles.4  

Antidiversion clauses exist in the constitutions of 25 other states.5  
The purpose of this paper is to review all relevant case law from the 

decade of the 1920's to date to ascertain if the courts have remained 
consistent in their interpretation of the ''highway purpose" concept. 
Cases involving definitions of "public purpose" or "public use," 
where a changing concept is, indeed, very evident, are outside the 
scope of this paper.6  

USE OF FUNDS  FOR PURPOSES DIRECTLY RELATED 

The lirst group of cases are those which can be identified as involving 
an expenditure of highway funds for uses and purposes directly related 
to highway construction. These do not, hover, involve use of funds 
for construction of the highways as such, but are closely related. 

Distinction Between Expenditures Within the Highway System 

In the early 1930's, the Supreme Court of Iowa was called upon on 
three separate occasions to determine where newly raised revenue 
could be expended—i.e., on what portion of the State's yet to be 
treated highway system.7  Thus, in Harduing v. Board of Supervisors of 
Osceola County,' the Court held that the use of funds derived from the 
sale of a bond issue must be devoted to improvement of the "primary 
roads of the county" and that this, in turn, restricted the expenditure 
to those roads that were, in fact, so designated at the time of the bond 
election. In other words, the County Commissioners had to improve 
existing primary roads—they could not establish a primary road at a 
new location, even though they were authorized to make "changes in 
course." The Iowa Supreme Court then affirmed this ruling the follow-
ing year in a case involving an identical fact situation.6  The Oklahoma 
Supreme Court made a similar finding in Wentz v. Dawson,'° except that 
the dispute arose between the County Commissioners and the newly 
created State Highway Commission. A number of simila-r cases were 
found wherein various political subdivisions of government (i.e., coun-
ties and municipalities) litigated the right of the newly created State 
departments of highways to expend gasoline tax revenues on so-called 
State highways." In Wallace v. Foster," which may be the "first" 
county versus municipality dispute over earmarked road funds, the 
Court precluded expenditure of funds raised for improvement of pri-
mary roads within cities and towns. 

Evpenditure for Purchase of Right-of-Way 

One would think that one of the clearest cases of a legitimate ex-
penditure of highway funds would be for the acquisition of right-of-
way on which to construct the new highways. However, in Wailer v. 
Union County," a Kentucky Appeals Court held that right-of-way 
costs could not be paid out of the proceeds of a bond issue, thereby  re-
stricting the use of such proceeds to actual construction costs only. The 
Court noted that the legislature had wisely provided that no portion of 
the cost of acquiring any permanent right-of-way should be paid out 
of the State road fund, ". . . having the view, no doubt, probable ex-
travagant judgments against the state in condemnation proceedings." 14 

It should be noted in passing that in 1928, when the Wailer case was 
decided, it was common practice to have the local unit of government, 
i.e., the city or county, acquire the right-of-way—it being assumed 
that they could do so cheaper. The court recognized this practice with 
obvious approval. The Montana Supreme Court, however, upheld the 
use of "state highway fund money" for purchasing right-of-way, not-
withstanding the fact that federal legislation specifically precluded the 
use of federal funds for purchase of right-of-way." 
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The absence of reported cases indicates that highway authorities, 
and their opponents, apparently conceded the validity of expenditure 
of highway funds for the acquisition of right-of-way, but in 1960, the 
question was resurrected with reference to acquisition of right-of-way in 
advance of its actual need. In one of the strongest cases upholding the 
validity of acquisition for future use, the Ohio Supreme Court in 
State v. Ferguson said: 

The planning and construction of highways is a long-term procedure. It 
is not an undertaking which can be planned and consummated on the 
spur of the moment. The development and construction of the super-
highway system essential to the movement of modern traffic necessitate 
the planning of highways and the acquisition of rights of way far in 
advance of actual construction. To wait until there is a present actual 
need for construction purposes before, acquiring the right 'of way is 
neither economical nor practical. With the mushrooming of metropoli-
tan areas and the expansion of suburban living, it is not only necessary 
but essential that plans be developed and rights of way acquired far in 
advance of actual construction, not only to obviate the increase in costs 
due to the development of areas through which highways must pass but 
also to afford an opportunity for the planned development of the com-
munities themselves.16  

Expenditure for Roadside Rest and Vista. Sites 

Assuming that highways may be constructed on right-of-way ac-
quired with highway funds, can incidental use be made of such right-of-
way for such purposes as vista-points or roadside rest areas? A Cali-
fornia Appellate Court has upheld such use,17  but a Missouri Appellate 
Court has ruled to the contrary.18  The land involved in the California 
case fronted Lake Tahoe and the California Court restricted the use for 
roadside rest purposes with this observation: 

The trial court did not hold, and we do not hold, that a highway 
purpose embraces use of the property for a campground or bathing 
beach. From observation, if not as a matter of judicial notice, roadside 
rest areas are signed, and no doubt should be policed to some extent, 
to forbid public use for camping and bathing. Any conversion of the 
area by the state into a campground or a public beach or any other ex-
tension of the public use beyond the limits of the roadside rest as defined 
by statute would, as we see it, constitute a taking by the state in the 
exercise of its power of eminent domain.19  

In other words, the court liirtitied the use to which the right-of-way 
could be put, under the specific language of the grant, to include a 
"vista-point" and "roadside rest," but precluded any extension beyond 
such use without requiring payment of additional compensation. 

Expe'n4it'u.re to Pai, Salaries and Expenses of Highway Personnel 

A mm'iber of cases have been found wherein attacks were made upon 
the use of highway funds to pay the salaries and expenses of persons 
employed to carry out highway construction and maintenance duties.'° 
Generally speaking, the courts have upheld as valid expenditures for 
such purposes." Typical of the reasoning employed by the courts is the 
following from Johnson v. Robinson: 22  

Where, however, the legislature by law confers authority and imposes 
duties on such body to be performed for the public good in the construc-
tion, maintenance, and supervision of public roads and bridges, a moral 
obligation arises, which clearly justifies the legislature, in the absence 
of constitutional restrictions, to provide for the payment for such service 
out of funds set apart by the legislature itsell for the construction 
and maintenance of public roads and bridges. The services of such ad-
ministrative personnel are as essential to the general scheme of con-
structing, maintaining and supervising public highways and bridges as 
is the material that goes into the, work or the labor and machinery that 
applies it.23  

Cases have be'en found, however, where travel and subsistence were 
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upheld to be payable only from general county accounts and could not 
be appropriated from county road funds.24  A fee or salary for a- con-
sulting engineer to advise a committee has been upheld as constituting 
a valid expenditure of highway funds.25  

Expenditure to Construct Buildings 

As might be anticipated, challenges have been leveled against the 
expenditure of highway funds for construction of office buildings—
usually headquarters for State Highway Departments. Without excep-
tion, the courts have upheld the expenditure of highway funds for such 
purposes.2° 

Expenditure for Purchase of Machiinery 

Although it would appear self-evident that the purchase of road-
building machinery would constitute a valid expenditure of highway 
funds, the question was squarely presented for decision to the Supreme 
Court of Arkansas in 1928.27 In upholding the expenditure, the Court 
said: 

It would be- impossible to construct and maintain highways without 
machinery. And the evident purpose of the act appropriating funds to 
roads and highways in the county was that the roads and highways 
might be constructed and maintained, and this could not be done with-
out the purchase of certain machinery. If this fund could not be used 
in buying machinery, it could not be used in buying material nor em-
ploying labor. It therefore appears to us that it was the intention of 
the legislature to authorize the expenditure of this fund in the construc-
tion and maintenance of roads of the county, and that to do. this they 
might purchase whatever material or machinery was necessary to ác 
complish the purpose.28  

Expenditure for Safety 

Equally self-evident would appear to be expenditures to improve 
highway safety, but this too has been litigated in two Kentucky Appel-
late cases, one in 1941 29  and the other in 1966. 0  In Grauman v. Depart-
ment of Hiqhwa'js.31  the Court held that the expenditures by the State, 
Department of Highways for warning signals, danger signals, and road 
markers to promote the safety and convenience of the traveling public, 
was a legitimate expense -properly chargeable to "construction and 
maintenance," as those words were used in the Kentucky anti-diversion 
constitutional provision.32  In Ward v. Louisville and Nashville Railroad 
Co.," it was argued that safety devices at railroad crossings were the 
responsibility of the railroad, and that any attempt to use highway 
funds for such purposes would be an unlawful diversion. In rejecting 
this argument, the Appellate Court said: 

To say that the law, whether statutory or common law, requires that the 
railroad give reasonable and timely warning of the approach of its trains 
to a public crossing is not to say that an electric signal and a safety- gate 
are required. Neither is it to say that the Department, charged with 
responsibility for promoting highway safety, may not provide additional 
safeguards for the public at railroad crossings. The Departments' efforts 
are for the protection of the public in use of the highways. The fact that 
fewer accidents at grade crossings may diminish the exposure of the 
railroads to liability suits is merely a by-product, not the objective of 
this activity. 

In our view increased traffic safety is definitely a public project for 
which public funds may be expended. Incidental or collateral benefits 
which may accrue to the Railroad do not constitute a donation or a loan 
of credit to the Railroad by the Department within the purview of 
Section 177, Kentucky Constitution.8  

Expenditure for Lighting and Structures 	 - 

Illumination or lighting of highways (i.e., expenditure of highway. 
funds for purchase of electrical energy therefor) has been upheld as a 
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valid expenditure,35  as has the expenditure of such funds for construc-
tion, of a bridge or culvert necessitated by a drainage district.36  In 
responding to the argument that the culvert was not required by virtue 
of existing terrain or a natural watercourse, the Court simply stated': 

The mere fact that bridges or culverts are necessary and required be-
cause of the construction of a drain, rather than because of the presence 
of a regular water-course or rough 'spot in the terrain, would not, in 
our opinion, alter the fact that such bridges or culverts would be a part 
of the highway.37 

USE OF FUNDS FOR PURPOSES INDIRECTLY RELATED 

A few cases have been found where the use of highway funds was for 
a more indirect or remote highway purpose. 

Expenditure for Purchase of Insurance 

For example, use of such funds to pay premiums on a workman's com-
pensation policy for highway department employees was held an im-
proper charge upon such highway funds in a 1929 Oklahoma Supreme 
Court decision,3' but the Washington Supreme Court upheld the valid-
ity of expenditure of highway funds to purchase marine insurance on 
ferry boats operated by the,county.' The justification for the latter 
expenditure was the special hazard incidental to operation of a ferry 
boat service that would enable repair or replacement of the vessels in 
the event of loss through fire or hazards of navigation. 

Expenditure for Advertising 

Somewhat more remote, but still related, is the question of expendi-
ture of highway funds for -advertising purposes. An Appellate Court 
in Kentucky upheld the validity of expenditure by the highway depart-
ment for publication and distribution' of road maps, booklets, photo 
graphs, and advertisements of State highways in national magazines,° 
but the Idaho Supreme Court reached a different result when the Legis-
lature sought to appropriate money from the highway fund ". . . for 
the purpose, of advertising the highways of the-State of Idaho and en- 
couraging travel thereon. • 	' It 'was argued that advertising the 
State highways by publication and distribution of road maps, booklets, 
photographs, or other means falls 'within the terms "maintenance 
and administration" and that - such advertising would increase the 
revenue of the highway fund and, therefore, should be permitted. The 
Idaho Constitution, Section 17, Article VII, stated that the funds shall 
be used 'exclusively for the construction, repair, maintenance, and traf-
fic supervision of the public highways of this State. It further per-
mitted necessary costs of collection and administration. The Court 
held that advertisingthe State highways and performing other duties 
of the Department of Commerce and Development did not come within 
the meaning of the words'"administration" .or." maintenance," stating 
that "administration" and "maintenance'? cannot be construed to war-
rant an appropriation from the highway fund wholly foreign to the 
purpose'and wording of the Constitution. 

USE OF FUNDS TO DEFRAY COST OF ADMINISTRATION 

A significant body of case law has developed over the availability of 
highway funds to pay the costa and expenses incident to the collection 
of gasoline taxes and motor vehicle licensing. 

The first case. arose in 1929 when county authorities sought to use-
money from a road fund to pay current governmental expenses of the 
county for other county 'offices and functions. In Ramage v. Foimar,' 2  
the Alabama Supreme Court held that such expenses are obligations 
against the general fund of the county only, and that the road fund 
could not be charged with such expenses. 

The State of Minnesota has generated four Supreme Court cases on 
this subject. In 1931, the Court held that an appropriation of monies 



-7- 

derived from the motor vehicle tax to defray the expenses of the motor 
vehicle division of the Secretary of State's office did not contravene and 
hence was not in violation of the constitutional antidiversion amend-
ment.43  Ten years later, however, the Minnesota Legislature sought to 
impose a flat administrative charge of 5 percent on all departments of 
government to help defray the expense of maintaining the offices of 
the Governor, the Secretary of State, the State Treasurer, the State 
Auditor, the Attorney General, the Departmentof Administration, the 
Public Examiner, the judiciary, and the legislature. The Court promptly 
held this act to be unconstitutional." An identical conclusion was 
reached by the Supreme Court of Arkansas with reference to a 3 per-
cent service charge enacted by the Arkansas Legislature in a 1954 case 
entitled Youq v. Cia ytoii.46  However in 1943, and again in 1949, the 
Minnesota Supreme Court upheld transfers of highway funds to the 
general revenue fund to reimburse a division of State government for 
collecting gasoline taxes which, in turn, were used solely for the con-
struction and maintenance of the public highways of the Stale.48 The 
test employed was, did the amount transferred accurately reflect the 
actual expenditure for such purpose, or did it exceed the amount of 
expense properly attributable to highway matters? In a recent Idaho 
case, the Court held that even where a constitutional provision specifi-
cally authorized deduction for necessary costs of collection and adminis-
tration, a county which may be performing the licensing function for the 
State cannot deduct its administrative expenses incident thereto unless 
specifically authorized by the legislature.47  

USE OF FUNDS FOR REFUNDING BONDS 

Recognizing the conservative nature of bond counsel (i.e., lawyers 
who specialize in advising financial institutions which broker and under-
write bond issues of the states and their political subdivisions and 
agencies) it is not surprising that a number of cases have reached the 
appellate level involving the right of highway authorities to borrow 
money, issue bonds or other certificates of indebtedness, and repay 
same from highway funds devoted to the exclusive use of the construc-
tion and maintenance of public highways. In other words, is the expendi-
ture or pledge of these revenues an expenditure for a proper and valid 
"highway purpose"? Without exception, the courts have answered in 
the affirmative," and have likewise upheld the use of such funds for the 
refunding of existing or current bond issues. 9  The courts have recog-
nized that the funds must be used first to repay outstanding road and 
bridge bonds before they can be applied to a floating indebtedness 
against a county road fund.'° The courts, however, are not unanimous 
as to the validity of expenditure of these funds for costs incident to the 
issuance of bonds. The Arkansas Supreme Court has approved the ex-
penditure of highway funds for such purpose,6' and so has the Oklahoma 
Supreme Court.'2  However; the Supreme Court of Ohio held that the 
words "other statutory highway purposes," appearing in the constitu-
tional anti-diversion amendment, cannot be extended to comprehend 
payment of fees to the attorneys of a taxpayer who successfully blocked 
disbursement of monies appropriated by the General Assembly from 
the highway fund for costs of a preliminary study in connection with 
the contemplated construction of a parking garage.63  

USE OF FUNDS FOR TURNPIKE CONSTRUCTION 

A few cases have been decided (three in the early 1950's)' which 
involved the creation of turnpike authorities. Various attacks were 
leveled—all of which ultimately went to the question of use of ear-
marked highway funds for turnpike construction. The Supreme Court 
of Ohio, in Kauer v. Defenbacher.' 5  upheld the use of highway funds for 
the study of a turnpike project. The Colorado Supreme Court upheld 
the use of highway funds as a back-up pledge to the tolls collected on 
the Boulder—Denver Turnpike, which was a State highway to be con-
structed and operated by the State Highway Department.56  A different 



result was reached, however, in Maine andMissouri,57  but in both cases 
the Turnpike Authority was not a department of State government; 
in Missouri, the highway in question was not a State highway or even a 
part of the State highway system. 

USE OF FUNDS TO REIMBURSE PRIVATE THIRD PERSONS 

A separate and distinct category of cases has been decided that in-
volve the use of highway funds to reimburse third persons in the private 
sectors. This category, in turn, can be further subdivided into those 
cases involving payment to third persons-for breach of contract, pay-
ment to third persons for personal injuries sustained as the result of the 
alleged negligence of highway department employees, and payment to 
utility companies for the cost of relocating their utilities located within 
the right-of-way. 

Expenditure for Breach of Contract 

The oldest case decided in the "highway purpose" area was a breach 
of contract case. In Sigwaid v. State,58  a 1926 decision by the Supreme 
Court of South Dakota, a contractor sued for breach of contract claiming 
that he had sustained certain damages by virtue of being precluded by 
the State from surfacing certain roads; i.e., he was permitted to grade 
but was not allowed to surface. Legislation had created a fund that 
could be expended only in the laying out, marking, construction, or re-
construction of the publiehighways. The Constitution contained a pro-
hibition against an appropriation of money except in pursuance of a 
"specific purpose" first made. The Court held that the monies avail-
able in the road and bridge fund had not been "specifically" appropri-
ated for the purpose of paying damages arising from the breach of 
contract. Thus, although the Court did not have to construe the specific 
words "highway purpose," it arrived at the same result. 

Another interesting case arose in 1933 when an employee of a high-
way contractor sought to attach money due and owing the contractor 
in the hands of the State.59  The Court held that the warrants were not 
subject to attachment and that public funds raised for the construction 
of highways cannot be used to pay highway contractors' private debts. 
The case, incidenta]ly,involved a wage claim. 

A case that is difficult to reconcile, but consistent with Siqi.vald v. 
State,80 is a 1943 decision, of the Supreme Court of North Dakota, en-
titled Griffis v. State.61 This was a typical contractor's overrun claim. 
The contractor claimed that he laid larger rock than the contract re-
quired, at the request of the field engineer, and that he was entitled to 
recover his extra costs. The Supreme Court denied his claim, pointing 
out that a constitutional provision limited appropriations to a' 'specific 
purpose first made," and stating that the statutory language limiting 
the use of the State highway expenditures to the "laying out, marking, 
construction or reconstruction of public highways forming the trunk 
highway system," was not broad enough to allow payment of damages 
for breach of contract. One might inquire if such funds would be un-
lawfully expended if the highway department had agreed with the 
contractor. 

Expenditure for Personal Injuries and Other Damages 

Personal injury lawyers representing persons injured as .a result of 
the negligence of highway department employees have met with a uni-
formly negative judicial attitude when they sought to satisfy personal 
injury judgments from. highway funds. The decisions are unanimous 
that such earmarked funds cannot be used for such purposes.62  These 
cases recognize, however, that funds from other nonrestricted sources 
may be used to pay such personal injury judgments. The issue was 
settled as early as 1930 wherein the Supreme Court of Minuesota in 
State cx rd. Wharton v. Babcock 63 held: 

The people of the state desired better highways. They created a fund 
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for the purpose of locating, building, improving and maintaining such 
highways. To protect and preserve that fund and make certain that it 
should be used only for the purposes stated, they placed in the article 
a specific limitation that the fund should be used solely for the purposes 
stated. The language is clear and limits the power of the lekislature,  as 
well as all other persons, in the use of the fbnd 

With the present trunk highway system and the rapid extension of state 
aid roads, the state will soon be in control of the major portion of all 
highways within its borders. If compensation is to be made, on moral 
grounds, for this class of damages, the trunk highway fund may soon 
be seriously depleted. With the extraordinary increase in motor traffic 
and accidents on highways, the increase of damages resulting from or 
ascribed to slight or serious defects of highways, or negligence of em-
ployees of the highway department, is readily foreseen. On moral 
grounds, there appears to be no valid reason why the state may not com-
pensate also those suffering damage by reason of defects in or negligence 
in maintaining, county and township roads.64  

The courts have likewise rejected use of such funds to pay claims for 
death of highway department employees 66  and to pay compensation, in 
the form of a special relief bill, to an automobile dealer for loss, of busi-
ness and business interruption through alleged trespass and negligence 
of agents in the service of the State during construction of a bridge.66  
Loss of business and business interruption are, of course, generally 
regarded as noncompensable. In this case, to wit, Opinioii of the 
Justices,67 the Supreme Judicial Court of Maine said: 

The constitution does not prohibit the legislature from doing in behalf 
of the state what a fine sense of justice and equity would dictate to an 
honorable individual. It does prohibit the legislature from doing in 
behalf of the state what only a sense of gratitude or charity might impel 
a generous individual to do.118  

In observing that the automobile dealer might recover some, or all, of 
these damages in a proper condemnation proceeding, either initiated by 
the State or by the automobile dealer against the State, as an inverse 
condemnation, the Court stated: 

It is not within the bounds of legitimate legislation for the legislature to 
enact a special law or pass a resolve dispensing with the general lawin 
a particular case and granting what must be deemed a privilege and 
indulgence to one person or corporation by way of exemption from the 
general law, statutory or common, leaving all other legal persons under 
the operation of such general law.°° 

Expenditure for Utility Relocation 

Clearly the largest number of cases to be decided involving a con-
struction of the words "highway purpose" concerns the validity of 
highway funds expenditure to utility companies, both public and private, 
required to relocate their utilities placed within highway rights-of-way 
when, or as, the highways are widened or otherwise improved. 

Although a detailed discussion of utility relocation is a subject unto 
itself, and one which has already received extensive attention in recog-
nized highway literature,'0  some background is essential to understand 
the rulings in the vast majority of jurisdictions that have passed on 
this issue. 

In virtually every State of the union utility companies are authorized 
to locate their lines within public rights-of-way of streets and highways. 
In effect, they receive a free right-of-way for their particular utility, 
whether it be for water, sewer, electricity, gas, telephone, or liquid 
petroleum. However, it was uniformly recognized at common law, and 
often by statute, that the utilities' use of the right-of-way was sub-
ordinate to the main or paramount use for vehicular travel, and, if 
the street or highway were widened or otherwise improved, the cost 
of the attendant relocation of the utility must be borne by the utility. 

Typical of such pre-1956 Federal-Aid Highway Act decisions is 
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Southern, Bell Tel. and Tel. Co. v. Comrnonwealth,7' wherein utilities 
had a legislative franchise to use public rights-of-way which contained 
a clause that such use was not to be such "so as to obstruct the same" 
[the highway]. The Court held that this language clearly recognized 
that the removal and relocation of poles and lines should be at the ex-
pense of the Telephone Company. The Court went on to note that 
aside from such express provisions of the grant, itthought there was a 
clearli,, i?wlied co'ndition, that the utilities are required to remove and 
relocate their facilities when such removal and relocation are in the 
interest of public convenience or safety. Expressed another way, the 
New York Court of Appeals stated in N.Y.C. T'uinnel Authority v. Con-
solida,ted Edison,: 72  

The "fundamental common law right applicable to franchises in streets" 
is that a utility company must relocate its facilities in the public streets 
when chanegs are required by public necessity. [Citations omitted.] 
"Although authorized to lay its pipes in the public streets, the company 
takes the risk of their locationand is bound to make such changes as the 
public convenience and security require, at its own cost and charge." 
[Citations omitted.i All these cases are to the point that these public 
service corporations maintain their rights in the streets, subject to 
reasonable regulation and control, and are bound to relocate their struc-
tures at their own expense whenever the public health, safety, or con-
venience requires the change to be made.78  

The expression "pre-1956 Federal-Aid Highway Act" is used ad-
visedly, because after adoption of 1958 amendments to that Act by 
Congress, the vast majority of State courts passing on the question of 
reimbursement to utility companies departed from the established 
common law rule. 

The pertinent portion of the Federal-Aid Highway Act of 1956, re-
lating to relocation of utility facilities, na.mely, § 123, Title 23, U.S.C.A., 
with the 1958 amendments, provides: 

§ 123. Relocation of utility facilities 
(a) When a State shall pay for the cost of relocation of utility facilities 
necessitated by the construction of a'project on the Federal-aid primary 
or secondary systems or on the Interstate System, including extensions 
thereof within urban areas, Federal funds may be used to reimburse the 
State for such cost in the same proportion as Federal funds are ex-
pended on the project. Federal funds shall not be used to reimburse the 
State under this section when the payment to the utility violates the law 
of the State or violates a legal contract between the utility and the State. 
Such reimbursement shall be made only after evidence satisfactory to 
the Secretary shall have been presented to him substantiating the fact 
that the State has paid such cost from its own funds with respect to 
Federal-aid highway projects for whieh Federal funds are obligated 
subsequent to April 16, 1958, for work, including relocation of utility 
facilities. 

The term "utility," for the purposes of this section, shall include 
publicly, privately, and cooperatively owned utilities. 

The term "cost of relocation," for the purposes of this section, 
shall include the entire amount paid by such utility properly attribu-
table to such relocation after deducting therefrom any increase in the 
value of the new facility, and any salvage value derived from the old 
facility. (Emphasis added.) 

The italicized language, of course, is at the heart of the problem. 
The Congress authorized use of federal funds for utility relocation-
90 percent on the Interstate System—only if such payment did not vio-
late the "law of the state." The words "law of the state" obviously 
include the common law, so the utility companies, anxious to be reim-
bursed for something they formerly had to pay themselves, were suc-
cessful in securing legislatiOn in a number of State legislatures which 
required highway departments to reimburse them for relocation' on the 
Interstate System, at least to the extent that federal funds were avail-
able. Of the sixteen reported appellate cases decided after passage of 
the 1956 Federal-Aid Highway Act, thirteen have found such state acts 



constitutional and thus not in violation of anti-diversion provisions,74  
and only three have held such acts to be invalid.76  

The central reasoning employed by the courts upholding the validity 
of State legislation providing for relocation reimbursement to utilities 
is that the legislature may modify the common law, and in these eases 
provide compensation, even though same may not have been required 
at common law, and even though the State may validly use its police 
power, without payment of compensation, to require relocation. As 
such relocation is associated with the building of a highway, it is clearly 
an expenditure for a"public purpose" or "public use" and hence valid 
and within legislative discretion.. Thus far, this reasoning does not do 
injustice to traditional legal thinking in the field of highway law, but 
when these courts are called upon to decide whether such expenditures 
are for "highway purposes," the reasoning employed becomes some-
what less convincing. While most of the decisions labor the point (i.e., 
engage in lengthy debate to the effect that utilities have a property 
right in, and to, the right-of-way as a secondary user, and thus are 
entitled to be compensated—if the legislature so decides—and hence 
such expenditures are for valid "highway purposes") some are quite 
candid in their admissions that the existence of federal funds is rather 
persuasive. For example, in Pack v. Southern Bell Tel. and Tel.,7° the 
Tennessee Court said: 

This federal legislation offering to pay ninety percent of the cost of re-
locating utilities has caused a number of our sister states to likewise 
enact legislation to take advantage of these funds.77 (Emphasis added.) 

The Supreme Courts of Washington, Idaho, and Maine 78  have re-
fused to be moved by the existence of federal funds, but the Maine 
Supreme Court 78  in so doing, observed that if the legislature wanted to 
use other State revenue to reimburse utility companies for relocation, 
the expenditure would be valid. 

Thus, the minority rule reflects the view that payment of utility relo-
cation costs to private utility companies from highway user funds is 
an assault upon those funds for nonhighway purposes. Justification 
can be found to reimburse publicly owned utilities located within rights.. 
of-way, and privately or publicly owned utilities located adjacent to, 
but not within, public rights-of-way. Colorado, for example, has en-
acted legislation to reimburse in such limited cases.8° 

USE OF FUNDS TO REIMBURSE PUBLIC THIRD PERSONS—SPECIAL IMPROVE-
MENT DISTRICTS AND SALES TAX 

A few cases have been found where payment of highway user funds 
was to be made to public third parties. The Supreme Courts of Mon-
tana and Kansas recently held that the real property of the State high-
way departments could be included within special improvement districts 
and that the assessment thereto could be paid from highway user tax 
funds and would not constitute an unlawful diversion of such funds.8' 
The special benefits that would incur to the highway property fully 
justified the payments of the assessment from earmarked funds, the 
courts reasoned. 

In the recent case of Hoen.e v. Jamieson,82  the Minnesota Supreme 
Court invalidated a state sales tax on direct purchases by the high-
way department as constituting an unlawful diversion of highway funds, 
but upheld the tax as to purchases by highway department contractors. 

USE OF FUNDS TO SUPPORT OTHER FORMS OF TRANSPORTATION 

Can earmarked highway funds be used to underwrite or support 
other forms of transportatión Cases have been decided where canals 
have been included within the definition of "highways" and therefore 
highway funds were properly expended in the repair and maintenance 
of canals.83  To like effect, a ferry system maintained by a state has been 
recognized as an extension of a highway.84  

However, when one extends the definition of highway to other forms 
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of growad transportation, the courts, in the only two reported cases 
found, have interpreted highways very literally.85  Thus, in In re 
Opinios.v of Justices,8° interrogatories were submitted by the Massachu-
setts Senate to the Supreme Judicial Court to inquire if highway 
revenue funds could be used for the construction of a mass transit sys-
tem. In rejecting the use of highway funds for such use, the Court held: 

Applying these tests in the present instance, we cannot believe that when 
the people adopted art. 78 of the Amendnents and accepted the words 

public highways and bridges" and "highway" contained therein, they 
understood those words as comprehending subways, tunnels, viaducts, 
elevated structures and rapid transit extensions which were designed 
excli.ssively for the use of a railway for operating its cars, and which had 
never been laid out, constructed or paid for as in the case of ordinary 
highways. To include these structures within the meaning. of the word 
"public highways and bridges". and "highway" would not give to those 
words "their natural and obvious sense according to common and ap-
proved usage." On the contrary, it would give to them an unusual or 
more or less figurative meaning which would never occur to a voter in 
the polling booth. 

Neither can we think that the fact that the subways, tunnels, viaducts, 
elevated structures, and rapid transit extensions are for the most part 
located under or above public ways, and that their use materially con-
tributes to reduce traffic on the surface of the ways, would cause the 
voting public to regard these structures as in themselves highways or 
parts of highways upon which the Highway Fund could be expended 
under art. 78 of the Amendments. 

The public, a large proportion of which had contributed to the fund, 
cannot be thought to have been ignorant of its existence and general 
purposes. The conclusion is irresistible that the people of the common-
wealth in adopting article 78 of the Amendments intended to make sure 
that the moneys exacted from owners of motor vehicles should be used 
solely for the purpose of highways and bridges for the use of such 
vehicles and could not have supposed that the highways referred to in 
the Amendment would include structures which were adopted exclu-
sively for use by the cars in the Metropolitan Transit Authority and 
of which motor vehicles could make no xse.87  (Emphasis added.) 

Probably the most significant case involving use of highway funds for 
other forms of transportation is State of Washington v. Slavin 88  wherein 
a declaratory judgment was sought to determine the constitutionality 
of a motor vehicle fund appropriation for studies incident to prepara-
tion of a public transportation plan for the City of Seattle. The exact 
language in the appropriation act was as follows: 

Motor Vehicle Fund Appropriation to assist metropolitan municipal 
corporations to make the planning, engineering, financial and feasibility 
studies incident to the preparation of a comprehensive public transpor-
tation plan; it is the intent of the legislature, in providing for these 
studies, to promote future savings in the construction, reconstruction, 
repair and betterment of public highways, county roads, bridges, and 
city streets.89  

The Court in a six to three decision held the act unconstitutional with 
the following observations: 

Applying these principles and rules to the question before us, we find 
that the constitutional provision in question is free of ambiguity. In 
words of plain and commonly understood meaning, it provides that the 
revenues derived from motor vehicle licenses and excise taxes on fuel, 
as well as other state revenue intended to be used for highway purposes, 
shall be paid into a special fund to be used exclusively for highway 
purposes. Lest that term be too narrowly construed, the people have 
defined its scope in the succeeding subparagraphs (a) through (c) If 
there were any doubt that the funds were intended to be used exclu-
sively for ways open to the public for motor vehicular traffic, these 
clarifying provisions should remove them. Bridges and ferries, which 
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might not ordinarily be considered highways, are expressly included 
because they are a part of such highways; that is to say, motor vehicular 
traffic must use them in crossing rivers or bodies of water. Roads and 
streets are expressly included, thus rethoving any doubt that they come 
within the definition of highways. Expenses of administration, of con-
struction, reconstruction, maintenance, repairs and betterment are ex-
pressly included. But all of the purposes which are listed pertain to 
highways, roads and streets, all of which are by nature adapted and 
dedicated to use by operators of motor vehiëles, both public and private, 
and none of them pertain to other modes of transportation, such as 
railways, waterways, or airways. Nor is there any authorization for the 
expenditure of these funds for the purchase or maintenance of any type 
of vehicle for public transportation purposes.90  

* 
What is a public transportation system? It is not a "way" at all, but 
is a number of buses, trains, or other carriers each holding a number of 
passengers, which may travel upon the highways or may travel upon 
rails or water, or through the air, and which are owned and operated, 
either publicly or privately, for the transportation of the public. The 
mere fact that these vehicles may travel over the highways, or that, as 
the appellant points out, may relieve the highways of vehicular traffic, 
does not make their construction, ownership, operation, or planning a 
highway purpose, within the meaning of the constitutional provision.91  

* 	e 

Also, taking money from the motor vehicle fund and spending it on 
public transportation does not benefit the highway system, however 
much it may benefit the people as a whole or alleviate transportation 
problems. It may be that thepeopie of this state no longer desire to have 
the taxes which they pay on motor fuel and licensing spent exclusively 
on highways and would prefer that some or all of it be spent on public 
transportation or other purposes. If so, the means of expressing this 
intent is provided in the constitution and is not so cumbersome that it 
cannot be utilized with reasonable facility. But courts should never 
allow a change in public sentiment to influence them in giving a con-
struction to a written constitutionnot warranted by the intention of the 
founders.12  

The three dissenting justices urged a liberal versus a literal inter-
pretation which would permitapplication of a "standard of benefit to 
the highway." 

If the Massachusetts and Washington rulings are followed, constitu-
tional amendments will be required to enable highway funds to be used 
to finance other forms of transportation. 

USE OF FUNDS FOR OTHER PUBLIC PURPOSES 

The only question remaining is whether these earmarked funds may 
be used for other public purposes, related or unrelated, to highway 
purpose. The Supreme Court of New Jersey astutely observed that 
they may not be used to purchase voting machines; the Ohio Supreme 
Court held that they may not be used to defray the cost of certain pre-
liminary studies relative to the construction of a parking garage under 
the state house ground in Columbus; and the Montana Supreme 
Court held that they could not be used to pay rental to a railroad com-
pany for use of a railroad bridge in view of the fact that the bridge, 
even though capable of handling vehicular traffic, was not a part of 
any public highway system.96  

CONCLUSION 

With the exception of the utility relocation cases, the inescapable 
conclusion is that the courts have consistently interpreted "highway 
purpose" in a literal manner, holding same inviolate for use of motor 
vehicle transportation. 
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APPLICATIONS 

The foregoing research should prove helpful to highway administrators, their 
legal counsels, and right-of-way engineers on a subject of great importance, on 
which there has been little research. The report defines the limitations on expen-
diture of funds earmarked for highway purposes by state, constitutions or provisions 
of statute law. 
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