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The Project Committ ee on Right- of- Way and Border Control sponSf;>ted the. 
following special paper for·. presentation at the ·1942 annual meeting. · Because 
of the importance of the subj ect of land acquisition at this ti.me, the Com
nd.tee recommended t hat this paper be submitted to the Right- of-Way ·committee 
of the American Association of State Highway Officials . 

11PUBLIC LAND AG~UISITION FOR HIGHV1AY PU.Rf>OSES11 

By 

.. 

David R. Levin, Transportation Economist, 
Public Roads .Administration 

There a.re many focal points of weakneGs in the present public land ac
quisition machinery for highway purposes in the United States . While the laws 
and procedure in some States are model s of excellence , policies and practices 
in most States can be improved materially. The construction of new facilities 
and the modernization of existing highways are being delayed , sometimes in
definitely, because of prohibitiye land acquisition costs . The diversity of 
land acquisition methods , most of them time- consuming and expensive , is a pri
mary obstacle . Many States still permit the burden of acquisition and finan~ 
cing of State highway rights-of-way to r est with local units of government de
spite ineffect ive administration and financi al incapacity. Tolerance of these 
practices has impeded the early realization of the benefits of needed public 
improvements . Tedious delays increase costs already burdensome, while untrain
ed personnel are hel pless to meet the challenge of new· requirements-.· Unfortu
nately the law and the courts move very slowly indeed to the dynamic require
ments of present-day highway transport. 

In a word, public authorities i n many of,.-t.he St ates cannot obtain land 
for highway facilities when they need it most; when they do finally acquire 
such lands, it is found they do not have enough, and that t oo much has been 
paid for what they do have. As a result, the f unctional obsolescence now 
characteristic of l and acquisition policy threatens t o warp the growth of a 
highway system which might otherwise. enjoy a wholesome development. Properly 
planned and implemented with efficient land acquisition mach;inery, a highway
facility can supply a needed t r anspor tation medium, sharpl y incr ease adjacent 
land values, reduce com111Uti ng time to urban centers, and result in a lower cost 
for a better t ransportation service. Improperly planned and hindered by a mul
tiplicity of l egal, financial , and administr ative obstacles , a highway becomes 
a magnet for slum development, billboards , roadside stands of all sorts, de
cadent land values, and traffic congestion with its attendant human and economic 
toll; at the same time, it results in a higher cost for a poorer transportation 
service. 
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While one cannot condone the continued existence and use of outmoded land 
. cquisition practices, it i s eas~ to understand hof this aggravated condition 
!a.me· to exist . Alo!}g with the t:ransfer of local highways to the State highway 
;epartments , the States fell heir. . to· ~he alre~dy a~cient laws dealing with right
of-Way acquisition. 1 The Sta~e laws and practices of apprc;,priation of lands for 
publ±c purposes represent ·t,he accumul ations of·over a century; and except in iso
l ated instances, little r evision or ~:l~plif~.ca_ti_ori has .been attempted. The re-. 
sult i s that we h~v.e attempted to b~ia a ,h~ghway system tor the modern, stream
lined· high- speed motor vehicle with l~nq·acq'uisition laws and ' devices of the 
herse ' and _buggy days. There is much wisdom. irl''periodic revision of the rules of 
nolicy ~nd procedure, lest the substance be engulfed in a maze of arbitrary and 
~onfusing laws. 

The .problem is not so much one of devising an entirely new technique as 
it i.$. of·revising the existing mechanism and reassembling the parts to d? a 
gi\ten job more effectively. There is no 11best11 method of right-of-way acqui- · 
sition. Practice will vary with needs and circumstances. But if land acqui
sition policy i.~ to be efficient in implementing the creation and modernization 

. of our highway system, it must facilitate land assembly at the minimum total 
cost .with the maximum of speed consistent with the prescrv&tion of the rights 
of private prop~rty. To this end, the following recommendations are suggested: 

. .. (1) A single method of ·acauiring l and . One of the chief weaknesses of 
. • pre.sent ,right .. of- Way acquisition practice is the variety of· methods, voluntary 

and compulsory, of acquiring land. Investigation reveals that there are 320 
methods of condemnation in fifty-five jurisdictions. Separate methods are pro
vided for the various poUcical subdivisions of a given State, different meth
ods for the muneroua agencies within _each , such unit, and s till others for va
rio1.1s public uses. A single., efficient method, preferably what has been re
ferred to as the administrative t:,rpe, of acquiring lands for highway facilities 
or for all public purposes can effecti vel;r be substituted for the many present 
cumbe.rsome procedures." There is nothing inherent in the nature _of the units ,ex~ 
ercising the -power of eminent domain nor in · the. public uses for which lands are-· 
acquired that requires individual treatment. 

(,?) Right of survey entry. To make po~sible tile efficie~t translation·of 
a projected public improvement .into the f inished product, it is necf~ssary that · 
public authorities have the right to enter private prope;rt;t for the purpose of 
makll)g whatever locations .and surveys a.re essential, without becoming liable for 
the consequences of a legal trespass . While :the, courts in some States have con
etl";ted, this iright to be implied from t he express grant of authority to make pro
v~sion . .(or destgnated public improvements , it is highly desirable to have this, 
r ight exp~essly indicated in the statutes , with such safeguards as are-deemed 
neces~ar.y, ~o adequa\ely protect ' the PI'.Operty ·owner~ · 

· (3) Right of . immedi~te entry and possession. Much of the delay and its 
::~o~~anyir:ig e¼pense which i s _f o:und to e~s'i:, . i~ the land acquisition process is 

~ r;i.outable to the absen ce . o{ a legal right t o ent,e r and take possession · of 

ls L ee • E. Boykin, If.Expropriated Rights of 1ufay, 11 American Hig~ays, April, 1941, 
Vol. XX No " 3 ' • .:;,p,. 
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the desir 'ed premises after certain preliminary :negpti ations ha~e been compl eted . 
If the condemner cannot enter into possession or commence constructi'on ot the im
pr ovement promptly, oT until compensation has b_ee,r·_qet~rnti.ned pursuant to law and 
pai d the owner , hardsh.i..p will r e8ult on both the ·condemnor, because he cannot 
proceed with the impr ovement , ar;ia oi:i the. pu~lic~ be·cause it is deprived of its use. 
In mo$t· St ates , the condemner cannot· en.t~r i nto possessi·on or comme'nce construc7" 
ti·on of the i mprovement unt,il com~ensatio.n has been deternri,ned . The right of irn.
media te · entr y and possession to lands , · after certain pre:).iminaries have been c.om
plied with, pending the sett lement of negotiations is necessary to expedite the 
timely construction of hi ghways and should be gr anted by laiv, · with safegu?,rds ad-
equate to protect the property owner. · 

( 4) A centralized . State l a nd acquisition agencx. Investigation in a 
number of St ates reveals t hat one of t he most prom;isi ng steps t oward the irnmed.., 
iate solution of the r ight-of-way p1•oblem is the estobl_i.shment of a n ef ficient , 
cent1·ali zed l and acquisit i on depart ment in each State , I n pract i cally all State s , 
t he l ocal units of gove rnment continue to acq1.1ir eo t,he rights-of - way for a hi gh
way system ·which has r enci.ered t hei r r ight- of-W<:lY acti vi t i :os obsolete . A central
ized l and a cquis itior; divi::,ion should be crented ·in every State highway depart
ment , equipped \'Ti th b.dequate r ecords a nd staffed· with trained personnel selected 
by the merit sys tem, A consistent poli cy should prev~il , ut i lizing .prenegotia
tion appraisals) options , standard va.lues , r esearch, su.mmary ·court pt-ocedure, 
and all the other techniques which e;cpericnce has demonstr ated results in grea t er 
r eturns per unit of expenditure. 

(5) Title s~c1.rches and exami_FatiOJ;i..£, The nu1gn:i.t ude of the present ex
penditur es and time consumed. for titJ.e seai•ching ana titl e examir.at ion utilized 
i n the t r ansfer of pr ope r t y acqufl"ed for highway faci l i t ies (as Hell as f or ot her 
public purposes) w&rrants a ca r eful consider ation of t he merits of the effectj.ve 
and widespr eai:t·.utiliz.ation of the _Torrens system of l and registrati on i n the va
r ious States. The Torrens system, originated i n 1857 by Sj_r Robert Torr ens in 
South Austr alia, regis t e rs all deeds and doCUJ'llt;nts affe~ting property, i ndicating 
i n a s ingle certifi cate who the ownel~ i s and what encumbr ~nces exist on a given 
piece of property. This contributes to the. easy marketability of t i tle and. 
great ly diminiruim t he· delays and. e_;,i;peris e o f titl e abstract ex tenoions and titl e 
searches incident to ministerial or j\.~dicial tranRfers of l and . 

(6) The administ rative method of land ac·q~isitio~~• The land acquisition 
machinery designated in the various State law:s· may be c l assified as either ju- . 
dicial or administrative . The latter i s t he mor e r_ecent and .i ndicates the more 
S"l.l!nrnary procedure . Under the j udici a l method of public land acquisi tion, af ter 
necessary prel iminaries h;:we· beeh complied with , the condemner seeks t o pur chase 
the property through negotiation; if t he powe r of eminent domain must be re
sorted t o , the condernnor i nvokes the f ormal l ega l machinery by service of ape
t.ttion upon the condemnee- owner ; · the court · after ··hear ing t he evidence determines 
with or without a jury what t he j ust compensat ion for the property shall be , and 
tit le passes after the a.ward has been pa.id t he owner. Under the administrative 
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after certain preliminaries , the condernnor files a plat and description of 
:re;roperty and , after notice to the (?~ler of such action, the appropriation ~s 
·. \ete and title ·to th~ property vests _in the -State; if formal offers o'f the . , 

0':~d!en:inor ar e _rej~ct_e~, th~ ovme:r: .must _file a c~!'l-im f~r the value of his proper
t :taken or da.ri\8,ge,~ with tne _ S~_a;t:e Cour:t . o~ c:1-a1ma whi_c~ makes an_ award aft~r . 
h~ar ihg · ~U the . evidence . S1.n~e the j~d1._c1al conderru1at~o~ mechanism! used in_ . 

•most of the States. today, i~ cumbersome and costly, revision of forcibl e acq~--
sition could Vfell be mode~ed aft er the s~ary and effective administ rative . 
court .. o.t;- Claims pro~e~ure exemplified by .the New York Grade Crossing El imi~a.tion 
Act, . . 

(7) C.ourt preferences of condemnation CLl.Ses. A combination of drcum~ 
stances makes it highJ.y desirable for condemnation suit~ to be preferred on the 
civil court calendt?.r. At the time mos~, of our condemnation laws were enacted, 
decades ago, eminent domain wa~ _ seldo_m _;resorted to, public improvements were . 
few in number, and _amounts, in,volved •Yfe-);!e negligible. _ Today, however, the situ
ation is m~ch changed~ . Public impr_'ovements are many and are sorely needed;_ em
inent dolM:in is;.'invdked, relatively often; awarqs .fr~queritly ainount to thousa.nqs 
of dollars in an indi vi.dual case.; antj cqi,.:irt do,ckets are congested, In this set
ting-, condemnation cases have bee.n .giveri '.miho-r :conside-ra.tion ancl every dilatory 
tactic known to th(;) legal profession has been permitted. Present land. acqui::,i-· 
tion ·ia:ws might well be revised to the- e~ that all. court acquisition proceed- · 
ings be glven a genuine preference over al,l other civil actions-. in setti'ng of 
tirtles for hearing and trial, so that all such a.ctions, may be quickly heard and 
determined. At the SCl.!Ile time, means coul,d be devis~d to make such a pl'ef_erence 
effecti~e.in practice. 

(8) Q.roup condewnation and abandonment . In the interests of economy and 
dispatch, group condemnation should be sanctioned by law and used. effectively in 
the acquis1tion of lands f9r highway facilities. Group condemnation is the pros
ecution of erirl.nent domain pro.ceedincs against a number of separate parcels or 
owners in a. single suit. Moreover, it ·is essential t o the public interest that 
when the need ar'ises, the condemnor of lands bf., perni;i.tted to abandon condemna
tion proceedings ex~ept where tr~e property 'is -deemed already, to ·have been taken. 

(9) Friendly- court proceedin~. It is di:;s.1.rable to sanction frie~dly·, 
non-contested , -sUllllnary court proce~dings in unusual cases and to .cure defe9tive 
titles to prope1-ty which is a.cquired for public purposes. 

(10) Offset of special benefits • . Special benefit~ to property ari~ing . 
out of public improvements . ought ' to be _perni.itted .~n a11·states to be off~et at 
l?as_t as against consequential q9'mage~.• Vihile such special benefits are per
m:i.tted '•by sdme ·state. sta:tutes ,_to be so offset, 'iri actual practice benefits of 
any_ kind ~re rarely taken into account in the determirlation of just compensation. 
!he. S?UJ:ld _pu}?lic . policy which _is -thu_s written. into th,e. la.~ ought to be reflected 
l.n i~.s ·app~_fcati,~n in pr<'!tctiqe . ·· · .. · · · 

t I , ; •• ' ' • ~ • ,• • ••• I , ' 

, . (fr) ·F:Lna.n.cing- land a~guisition. Since tpe obvious f.:i.nancial fncapacity 
of local units and some States is becoming more and ·more of an obstacle in the 
p:rovi~ion of_ a~eq.ua,te )1ighw~_Y facilitie13, the_ States and the F~dera.l government 
niay find it n,eces~ary to _finq,nce the a_cquisition _of. land for projects in which_ 
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they participate. 'l'he Federal Works Admini strator has been authorized by the. 
Defense Highway Act of 1941 where necessary to acquire lands for flight strip~, 
access roads, the strategic network and off-street parking facilities, and the 
costs of such acquisitions are .made payable out ·of the appropriations author
ized for the several clas0es of projects. Consistent with its established.poli
cy, the Public Roads Administration ► in accordance with an alternate provision 

· of the Act, has channelized the land acquisition ·activit,ies as much as possible 
through existing StatB and local agencies, except where it has been determined 
that such agencies cannot act with sufficient promptness; in these latter cases, 
acquisition is facilitated through Federal mac:hinery. 

As a technique -to. facilitate a full--realization of the benefit,3 of a mod
ern motorway system, marginal lar.d acquisition has many possibilities, most of 
them untried and perhapB unknown generally. The more important advantages of 
the device include: (1) Elimination or reduction of consequential damages; 
(2) solution of the remnant problem; (3) reduction of, traffic hazards; (4) elim
ination of prohibitive r ight-of-way costs i11cident to future highway development; 
( 5) an aid in the establishment of freeways; ( 6) protection of the highway i n
vestment; ( 7) preservation of the highway appea1•a'nce; ( 8) protection of property 
values; and (9) an ai9- i n the establishment of a land use pn.ttcrn. It is not 
alleged, however, that marginal land acquisition is a magic formula .• for it has 
decided limitations and any .widespread utilization of the device must be accom
panied by adequate safeguards against the unwarranted invasion of the l"ights of 
private property and abuse of public funds. But in the light of current diffi
culties in the acquisition of ndequate rights-of-way for highway facilities, 
this technique along with othe.rs merits consideration. 

(13) Land use controls , Where other devices such as -marginal land ac
quisition are not utilized, land use controls, i.e., zoning and platting and 
subdivision regulation, may well be reflected in a more effici0nt highway trans
portation s;{stem. While motorways are often built to bypass small centers and 
built-up a.reas to promote through transport efficiency, the passing of a few 
years witnesses extensive ribbon development along the roadway in the form of 
gasoline stations, restaurants, stunds, ·and related enterprises, destroying to 
a large extent the efficiency for which the .mo:t,orway was originally designed. 
Unregulated subdivision oi' adjaccmt lands invites more people, more vehicles, 
rnore business, and the functional obsolescence of the highway becomes complete. 
Business and social development is to be encouraged most assuredly, but the 
pattt:rn of which such development is to follow should be carefully prescribed 
in the interests of a better transportation system and fo i' the general welfare. 
This. can be accomplished i.n part at" least through the enactment of simple• but 
effective zoning, platting, and subdivision regulations. 

(14) Limited- access highways. Despite the apparent usefulness of the 
limited-access highway, its potentialities are still largely unexplored today. 
Early and widespread utilization of this type o.f motorway will pay untold divi
dends in safer and more efficient travel. 

These,then, are so~e of the di fficulties inherent in our present-day 
land acquisition machinery which have tended to obstruct the provision of ade-
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quate highway facilities. This paper has soltght to reveal the urgent need for 
revi sion ·and simplification of policies -and practices dealing with right-of-
·wa.y· acqui'sition consis_tent with the preservation of basic property rights so 
t hat maximum benefit may be realized from the ' _applicatibn of modern highway 
engineering technique . ; 

A. New :Approac~ to Highway ~rder Contr ol 

The Project Committee on Right-of-Way and Border Control is concerned 
with 11what the eye sees" -f r om the highway, The question of selling the right 
to be seen f r om the public highway, i ncl-t:1dine limited access highways (freeways 
and parkways) i s important to the cont.1·01 of highway borders. The application,. 
therefore , of the elementary principle of the law of easements .used in the de- · 
cision of the Vermont Supreme Court i n upholding the constitutionality of the ·· 
billboard law of the Green Mountain State is a fundamental and new approach to 
the control of outdoor advertj_sing su13rlementi.ng earlier Supreme Court . decioions 
in Masilachusetts and in otter States ,Ll 

·. Iri. decla.ring that 11there is no inherent right to use the highway-s for 
com."nercial purposes, 11 the court points out that the billboard is essentially 
a use.not of private property but of the public thoroughfare, similar to the 
use of· the highway b;y· bus and trolley lines I for which uses permission m·ay be· 
granted or withheld by the State. Under this decision, the private property 
owner hv.s no inherent right to lease his highway property for commercial ad
vertising unless such ·advertising applies solely to business on the propert;)'. 

That the property. owner has certain inherent rights in the adjoining 
street or highway, such· as ingress 1 egress, light and air, has long been recog
nized. by the courts.· Th~se rights ai·e known as easements an¢ are governed by 
the law of easements, The right· to be seeri from the highway (the factor which 
gives the oillboard its value) is likewise an easement appurtenant to the land 
abutting upon the highway. But, according to establi'shed law, all such ease
ments exist solely for the benefit of the property ¾tself, 

The 11right-to-be-seen,.'1 _or visibility easement, entitles the property 
owner to maintain highway advertising only if it pertains to the property it
self, its sale, its rental, or business conducted thereon. It does· not in
clude commercial advertising foreign to such business. 

fl. - See: Release of February 26, 1943 by the National Roadside·counci.l :cover
ing unanimous decision made on January 5, 1943 by the Vermont Supreme· 
Court. Also ,· the Americnn City magazine - February 1943 and September 
1942, issues. 



12. 

Under this court ruling , the property owner may lease space to bill
boards so long as there is. no law forbidding it . But if the State enacts a 
law restricting or even forbidding highway advertising, neither the property 
owner nor the bill board owner can legally claim that he is deprived of any 
constitutional rights. 

This recent r,ourt ded.Dion deals with the i ntangible rights of bill
board control under the l nw of easements. To augment the general application 
of this legal principle, .a definitely po:Si ti ve and tangible legislative approach 
to highway border control is also needed to enable acquisition of wide rights
of-way with limited access and other control legislation, i ncluding advertising 
and billboard controls. To meet this need , .an an~lysis of State l egislation for 
limited access highways has been prepared by Public Roads Adrninistrati9~ as part 
of a broadly conceived study on all phases of highway access control.Ll 

Model Bill for Limited Access Highway Legislation 

In advance planning for post- war traffic facilities there is obvious 
need, for a comprehensive J+mitect access highway law which may serve as a model 
in order to clarify ambiguities latent in present freeway legislation in 12 
States and at th19 same time make provision for the broadest and most effigient 
application of a principle which the expert and the layman alike endorse.~ 
Similar legislation is now pend:i.ng in at least seven State legislatures. 

The designation of the limited access highway is far from uniform in 
the laws of the 12 States. The special type of highway is designated as a 
11freewayu in 5 States. The terms "limited access highwaytrr 11freeway or lim
ited access highv,ay, 11 and "freeway or parh.-way11 are used in each of two States 1 

respectively, while tho one rema:i.ning State uses the term 11limited acces:::; high
way" as signifying either a "parkway or motorway-. 11 Another State has r ecently 
designated a nevl series of expressways as 11thrul'lays • 11 There is wide variation 
also in the statutory definitions of these terms. 

This study reveals many undenirable differences and restrictions in re
gard to this relatively new type of highway facility. The public interc_st 
makes it highly desirable that the framing of limited access highway laws be 
reasonably uniform and consistent with the functions the special facility is de-

[! "".' See Com'ldssioner of. Public .flpads .General Adminis_trat;i.ve .Memorandum r,.Jo . 214, 
dated March 19, 1943, on subject of Model limited access highway l egisla
tion. The important features of State limited access highway legislation 
as of January 1943 are summarized in table 1 of the 7-page analysis of this 
subject. · · 

/..2. - Limited access highway legislation was passed in New Hampshire, February, 
1943 and in Florida,June, 1943, ma.king a total of 14 States with these pro
visions . 
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signed to fulfill . · The purpose of .the model limited access highway bill pro-
osed in this study is t o provide· a bas_is for statutory enactment in States 

~Ju.ch have not a.s yet made provision for. limited acc,ess facilities. This model 
biD, is i n reality a composite of the best portions of existing State laws and 
every thought and clause in it $y be found :j..n · the laws of one or more of the 

1~ s t ates having l.i.mited access legj_sl ation. · It · should serve as a check-list 
of essentials to be included i n the statutes from the very start so that the 
need for periodic ruri.endment s to the l aw may be kept at a minimum. 

A review of· the ·reports of Committee a.ctivfties over the ,past dec:ade re
veals that this fundamental approach has been emphasized as an essential element 
j_n the compl ete roadside. This is t he l ink betwe·en land-use and highway func-:-: 
t ions • . Logislatlon of both the preventive ar.d the corrective type is vital to 
the sound development 0f post- war highway construction. This was emphasized by 
the Cornm:is~i oner of Public Roads :in M:s General Administrative Memorandum No~ 
214; dated March 19 , 1943. as quoted bel ow : · 

11!4.mited access highways of the type that may be expected to assume an 
imoortant position in post- war .. construction prograrn.s will be ei'fecti ve in serv
ing their intended purposes only to the extent that adequate safeguards arc 
provided against ·encroachment bf undesirable activities or functions and improp
er access ➔} -i~. ➔f- ➔~ ➔f -l} ➔l- .the -most desirable features ( of the limited access laws. 
in effect at· the beginning of 1943) have been consolidated inta a model bill 
which it is belie.ved embodies the elements necessary to assist in the est~blish-
ment and to in.sure the proper utilization of limited access facilities ➔~ ➔~ ➔< ~~ ~f 

➔~ ➔< it should ·be ·careft.J.lly reviewed by· all interested highway officials in o:r;de.r 
that it may serve as a basis for legislation of this character that may be in
troduced in the future. 11 

The 110gee 11 or Rounded 11S"-tyPe of Slope Gradi ng 
.. 

As pointed out·· in the previous report of the ComI(U.ttee, 1/ highway cm
gineers, more than ever before in their search for ways and means to IT.ake the 
highwa;,r dollar go farther under changed conditions due to-the war, need to ·make , 
sympathetic adjustments in·ceriter...:line location ·and croi;;s-section· design t·o fit · 
the controls fixed by topography~·' This is · necessary if highway constructioh is 
to take· full advantage of the poss-ibili ties of impro,yed cross;..section design a.s· 
a means of lowering maintcmance ~osts. · 

Progress iri highway,cros·s.:...section development has been evolutiona•ry by a 
series of stens in the roadside improvement programs. Beginning with the round
ing of the tops of cut slopes. a· de-c·ad(l' ago.,. it, ·was ,not long:· hef6re tbi_s ini:tial 
step became the acc~pted1 practice of' slo.pe f1.attenii1g and ·rounding. Transition
ing or warping of ends, of cuts and fills is another for-,,var·d· step in highway 
practice • .- To continue this course of· developmerit the nogee 11 or .!I sir form o.:t;' 
rounded .slope is presented for· ·use in critical topograpl:lic situations~ The fol
lowing analysis by a member of the project committee on roadside design explains 
how the face of the cut slope may be set back or 11offset11 to permit flattening 
of the lower part of the slope where the problem of drainage and. erosion is most 
critical. . . ., · · . · · 

V -·see page 6 ~f the 19~ Annual Report .on Roadside Development. . 




