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• ACTIVITIES of the Committee on Land Acquisition and Control of Highway Access
and Adjacent Areas during the year 1955 culminated in an open session held during the
Annual Meeting of the Board at Washington. The program offered something in each of
the fields of the committee's endeavors. All of the papers presented were stimulating
and informative. These forums for discussion of the important right-of-way phases of
highway activities constitute one of the most important functions of the committee. They
are widely attended and, it is hoped, serve as a means of focusing attention upon outstanding developments which have taken place during the year.
In a sense these forums supplement the advisory service of the committee, as represented by the monthly correlation service memoranda released during the year, digesting
current laws, decisions, administrative regulations, etc., pertaining to land acquisition,
roadside regulation, control of highway access and parking. Copies of all of the papers
presented at the committee meeting are included in full in this report.
Of outstanding interest to the committee is the large increase in the number of states
which now have controlled-access highway laws. Practically all of the states now have
such legal authority. Those without specific legal sanction have plans in the offing for
enactment of appropriate legislation. * The pending proposals for an accelerated highway
program, with emphasis on the interstate system, makes it necessary that all of the
states have adequate authority to control access.
As an aid m achieving public acceptance of the expressway principle, the committee
has assisted state highway departments and other governmental and private research
organizations in the conduct of studies concerning the impact of expressways on urban
and rural communities. Many of the states, including Missouri, Ohio, Texas and
Virginia, are carrying on these studies through the highway planning survey. The Texas
highway department is in the process of bringing the Freeway study up to date. California
plans to expand their economic impact studies to a state-wide basis.
As in previous years, the committee rendered assistance to state highway departments and other organizations, suggesting the most efficient methods and procedures to
facilitate the acquisition of highway right-of-way, control of access, regulation of the
roadside and of parking. It is presumed that requests for assistance, particularly with
regard to highway land acquisition, will greatly increase as the e^^anded highway program gets underway.
In this connection, it has been suggested that the committee might well be enlarged.
The need for an expanded committee will be studied during the coming year.
During 1956, the committee e}q)ects to complete at least two studies in the parking
field - "Attitudes of the Courts toward Parking, " and "Parking Legislation. " The study
on "Reservation of Right-of-Way" will be completed also, as well as a study of the
police power potential as an aid to solution of urban transportation difficulties.
Additionally, a study of right-of-way salaries is under consideration, to be undertaken in cooperation with the AASHO Committee on Right-of-Way and the American
Right-of-Way Association.
These and other prospective activities point to a greatly expanded committee program, which will, of course, increase the desirability of an enlarged committee.
LAND ACQUISITION
Reservation of Right-of-Way
It I S becoming more and more apparent that unless some means is found to prevent
^For

a more detailed discussion of the legal status of control of access, see p 23. Control of Highway Access

1

uncontrolled development of land which will eventually become a part of the highway
right-of-way, the cost of improving the highway system will become prohibitive. As
noted above, the committee study on reservation of highway right-of-way is expected
to be completed In 1956. The committee hopes it will be helpful in suggesting reservation techniques that have effectively been used in state and local jurisdictions throughout
the Nation. In the meantime, it is heartening to learn that the Washington State Legislature enacted a law during its 1955 session which prohibits erection of buildings or
improvements to existing structures within the limits established by the state highway
department for new highways. The new law reads as follows:
Section i . Whenever any authority in bdialf of the state shall establish the location, width and lines of
any new highway, or declare any such new highway as a limited access facility, i t may cause the description and plan of aiy such highway to be made, showing the center line of said highway and the established
width thereof and attach thereto a certified copy of the resolution, and thereupon such description, plan
and resolution sliall be recorded in the office of the county auditor of the proper county in a separate
book kept for such purposes, which shall be furnished to the county auditor of such county by the Washington
State Highway Gnnmission at the expense of the state.
Section 2- No owner or occupier of lands, buildings or improvanaits shall erect any buildings or make any
improvements within the limits of any such highway, the locauon, width and lines of which have been established and recorded, as provided in this act, and i f any such erection and improvanaits shall be made,
no allowances shall be had therefor by the assesanent of damages. No permits for improvements withm said
limits shall be issued by any authority: Provided, That, the establishment of any highway location as set
forth in section 1 of this act ^ a l l be ineffective after one year from the filing thereof i f no action to
condemi or acquire the property within said limits has been conmenced within said time. (Laws of 1955, Qi.
161)

The use of the mapped-street device to prevent development of areas to be acquired
for right-of-way purposes has been used quite extensively in New York City and other
areas of the state under existing enabling legislation. A recent case in Nassau County,
however, illustrates that such a mechanism cannot be put into effect without specific
legal authority. (Magnolia Homes Corp. v. Miller, 143 N. Y . S . (2d) 231, May 26, 1955)
The owner and developer of a parcel of real estate in Nassau County sought approval
of a subdivision plat covering the easterly portion of two sections known as Orchard
Park Gardens. Section 1 and the westerly half of section 2 had already been approved
by the county planning commission for subdivision. Approval of the plat covering the
easterly part of section 2 was denied for the reason that the land involved was included
in the area indicated on a map filed with the commission by the state, showing the proposed route of the Wantagh-Oyster Bay Expressway.
The subdivider appealed to the State Supreme Court for an order directing approval
of the plat. In reply the planning commission alleged that the subdivider had failed to
furnish certain bonds, required signature, dedications, locations and district lines.
The court noted that although this was true of the plat submitted for the easterly half of
section 2, it was also true of that submitted for the westerly half of the section, which
had been approved. This led the court to believe that the answers given were not the
real reasons for disapproval of the second section. The real reason, the court thought,
was that a portion of the easterly section lay within the area of the proposed taking for
highway purposes. But the court stated, the County Government Law of Nassau County
provided no such ground for disapproval of a plat or map.
The court pointed out that despite repeated requests by the subdivider to the proper
authorities to fix the lines of taking, those lines had not been established. The court
was therefore of the opinion that it had not been determined that a portion of the easterly half of section 2 would be within the area proposed to be taken for the highway. The
court concluded that the taking was speculative when considered with the loss to the
petitioner in being barred from a lawful use of his property.
Approval of the plat was directed upon presentation of a plat containing the required
approvals, dedications, locations and district lines, and upon furnishing the required
bonds.
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Figure 2. Schematic diagram of the essential elements of the Bureau
of Public Roads road roughness i n d i c a t o r .

inquiries received during the past year concerning the equipment, it is ejcpected that
additional state highway departments will build similar equipment. The test results
and operating experience with the B P R roughness indicator described in this paper
should be of special interest to highway engineers who are now using similar equipment
or who are contemplating using such equipment.
The roughness measurements can serve many useful purposes such as to provide a
standard for new construction, for reconstruction and for maintenance. Roughness
measurements are used by the Cities of Berkeley, Los Angeles and San Oiego as a major item for rating the condition of streets and for programming street and highway
work. The riding public judges a road largely by its smoothness or riding quality and
it is, therefore, a matter of good public relations to construct and maintain pavements
with as smooth a surface as is reasonably possible.
Description of the University of California B P R Roughness Indicator
The road roughness indicator used in the current research at the University of C a l ifornia was built in 1941 according to plans furnished by the U. S. Bureau of Public
Roads. It was used in measuring the roughness of more than 1,000 miles of roads in
Iowa, Kansas, Missouri and Wyoming m an extensive research program conducted by
Iowa State College in cooperation with the Bureau of Public Roads. In 1949 this equipment was acquired by the University of California for the current research. Since 1949
it has been overhauled several times and modifications have been made for reasons
mentioned above and to be described in greater detail in the discussion which follows.
A detailed description of the B P R roughness indicator is given in a paper by T. A.
Buchanan and A. Catudal, entitled "Standardizable Equipment for Evaluating Road Surface Roughness," published in the 1940 Proceedings of the Highway Research Board.
Briefly stated, this equipment consists of a single-wheeled trailer which is towed by a
car or light truck (Figure 1). The B P R plans call for a standard four-ply 6. 00 by 16
rib tread tire for the single wheel on the trailer. As the single-wheeled trailer is towed
over a given section of road, the irregularities in the road surface transmitted through
the tire to the axle of the wheel are measured in terms of the vertical movements of the
axle. The vertical movements of the axle are transmitted by a wire cable to a doubleacting ball clutch integrator which in turn transmits the accumulated vertical movements
in inches to an electric counter mounted on a board in the tow car. A similar electric
counter records the revolutions of the trailer wheel and thus provides an accurate measure of the travel distance. The roughness tests have been standardized at a speed of
20 mph and the measurements are recorded on a data sheet by an observer for each
half mile section and/or at the end of each test section. The data are summarized by

expressing the roughness of each section of road in terms of a standard unit known as
the roughness index (RI), which is the roughness in inches per mile.
The essential elements of the B P R roughness indicator are shown in Figure 2. It
should be noted that the wheel of the roughness trailer is supported by two light steel
springs. Also, two specially designed dashpot dampers are attached to the axle of the
wheel and the frame of the trailer to eliminate excessive bouncir^ or vibration of the
tire as it rolls over rough spots on the pavement. Tests have shown that the tire and
the dashpots provide excellent damping action such that the tire follows fairly closely
the vertical profile of the pavement surface and thus the equipment provides a reasonably accurate measurement of the vertical movement of the wheel and tire on the paved
surface.
Development of Direct Recording Oscillograph Equipment
The need for a graphical record of road roughness was discussed in both the 1950 and
1951 reports referred to above. Also, in these reports a description was given of the
direct recording oscillograph equipment developed at the University of California and
which has been used in the California tests to obtain graphical records of road roughness. This equipment has been very helpful for obtaining a detailed record of road
roughness and for the analysis and interpretation of road roughness data as measured
under many different conditions. In the latter part of this report many oscillograph
records will be shown to aid interpreting the road roughness data and to provide an indication of the types of road roughness encountered under various test conditions.
Although wiring diagrams were shown in the 1951 report for the electronic amplifier,
external bridge circuit and the power supply used with the amplifier, certain changes
have been made in these wiring diagrams since 1951. The latest revisions of these
wiring diagrams are shown in Figures 3 and 4.
IMPROVEMENTS IN T H E DESIGN AND OPERATION O F T H E
DPR ROUGHNESS INDICATOR
The items in the design and operation of the B P R roughness indicator which were investigated at various times during the past seven years are the foUowir^:
1. Tire size, tread design, tire wear and roundness effects.
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Figure 3. E l e c t r o n i c amplifier and external bridge wiring diagram
used with BPR roughness indicator.

of-way across certain lands and a declaration of taking authorized by Chapter 74, Florida
Statutes Annotated.
The point for determination was whether or not the legislature could clothe public
service corporations vested with the power of condemnation with the further power to
seek summary relief.
The court noted that the public service corporation had the power of eminent domain
under Section 361. 01 of the state statutes. The present proceeding was to obtain a rightof-way or easement for transmission lines only. These prerequisites said the court, met
all the requirements of the enabling statute. Chapter 74.
In State Road Department v. Forehand, (56 So. (2d) 901, 1952) the court had thoroughly
considered the validity of the enabling statute, * holding that such statute preserved to the
owner every right vouchsafed to him by Section 12 of the Declaration of Rights, Section
29, Art. XVI of the state constitution and the fourteenth amendment to the federal constitution. What the court said there was equally applicable m the present case.
The Supreme Court of Florida held that statutes giving a public utility corporation,
having power of condemnation, additional right to obtain rights-of-way or easements for
transmission lines for public purposes by a summary method pending condemnation proceeding did not violate constitutional provisions, that no one will be deprived of property
without due process, that private property shall not be taken without just compensation,
and that no private property shall be appropriated until full compensation therefor shall
first be made to owner or secured to him by deposit of moneys. (Belcher et al. v. Florida
Power and Light C o . , 74 S. (2d) 56, 1954)
In so holding, the court stated that statutes providing summary relief in condemnation
proceedings proceed on the theory that the constitutional guaranty has been satisfied,
both in letter and spirit, that the rights of the landowner are protected, and at the same
time no unreasonable obstruction is placed in the way of the enterprise being carried
out. They recognize that in the construction of highways, gas lines, telephone, power
and other lines, it is necessary to avoid the frustrations and delays incident to condemnation by allowing the work to proceed while the litigation is in progress with ample
provision that the amount of damages finally determined will be paid. *
Various other matters involved in the taking of immediate possession of highway
right-of-way came before the courts in several states during the year.
New Jersey: The matter of responsibility for tax assessments on property appropriated for highway purposes prior to determination of compensation was before the courts
in New Jersey during the year in the case of Milmar Estate v. Borough of Fort Lee. (115
A (2d) 592, June 29, 1955)
Condemnation proceedings were instituted by the State Highway Commissioner on
June 29, 1953, but possession of the property was not taken until September 30, 1953,
pursuant to agreement with the owner corporation. An award was made by the condemnation commissioners on January 15, 1954, which was paid into court, with interest
from September 30, 1953, on March 8, 1954. However, the corporation was advised
that in order to withdraw the money from the court, proof that all taxes due on the property had been paid must be presented. Although 1953 taxes had already been paid, the
collector refused to furnish the proof desired unless taxes for the first half of 1954, due
October 1, 1953, were paid. The corporation paid the taxes, under protest, and subsequently brought suit to recover the amount thereof, with interest. The Superior Court
(Laws Division) entered judgment for the corporation and the Borough of Fort Lee ap pealed.
The Superior Court of New Jersey (Appellate Division) noted that the statutory authority of the State Highway Commissioner to take possession of property in advance of making compensation therefor was not e:qplicit as to whether title passed on the taking of the
property. The court assumed, however, that title did not finally vest in the state until
^Tliis case was digested i n Highway Research Correlation S e m c e C i r c u l a r 155, MemoranduB 52 of the Comnittee on Land
Acquisition and Control of Highway Access and Adjacent Areas.
^See Memorandum 82, September 1955, Committee on Land Acquisition and Control of Highway Access and Adjacent Areas,
Highway Research Correlation Service C i r c u l a r 293
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the award was paid or tendered to the parties entitled, or duly paid into court. However, said the court, it would be most unjust not only to deprive the owner of the benefit
of his property and of the interim use of any compensation therefor, but also, through
taxes, to compel him to bear the burden of local governmental costs allocated to the
property. The court concluded that even though the state did not acquire title until the
award was paid or tendered to the owners, for the purpose of fixing liability for the
^
next year's taxes, the state's title related back to the time of entry on the land. As a
;
result, the 1954 taxes were not due and might be recovered.
Another question raised in this case was whether the municipality, on refunding the
amount of the taxes, should pay interest thereon from the date of payment. The court
cited several cases wherein analagous points were raised, in none of which was the
municipality held liable for interest. In one case (Hahne Realty Corp. v. City of Newark,
194 A. 191, 1937), one of the factors entering into the decision was that there had been
|
no illegality per se in the assessment, merely an error in judgment m that too high a
valuation had been put on the property in question by the assessor. In the present case
the court accepted the assessment assessment as valid when made. In the Hahne case,
as here, the property owner also chose to pay first and litigate later.
In the case of Borough of Edgewater v. Corn Products Refining C o . , 57 A. (2d) 39,
1948, it was held that the statute calling for the payment of taxes in quarter-annual installments furnished (m the absence of another statute expressly providing for interest)
some indication of a legislative intent not to subject a municipality to the payment of
interest on the abatement of a tax; for such payment would "result in disarranging local
budgets. " The court pointed out that such a disarrangement would follow upon a relation back of the condemnor's title in the present case, much as it did upon an abatement
of a tax.
Taking these factors together, the court concluded that the municipality should not
be charged with interest.
In summary, the court held that the assessment against the corporation was erroneous and that the taxes so paid could be recovered, but the municipality was not responsible to the taxpayer for interest from the date of payment of the taxes.
Arkansas: Another aspect of the immediate possession procedure was brought before
the Arkansas courts during the year (Arkansas State Highway Commission v. Croom,
280 S. W. (2d) 887, July 4, 1955). fiivolved here was a court order directing payment
to the condemnee of a deposit made by the State Highway Commifision,prior to entry on
the premises, in a case where the condemnation order had specified that the City of
Fort Smith and Sebastian County were to pay the cost of right-of-way. The State Supreme Court reversed the decree of the trial court.
The owner of the property in question objected to the State Highway Commission taking possession of his land and the commission applied to the Chancery Court for an order
enjoining him from interfering with and molesting its operations. The order was issued
but the court required the highway commission to make a deposit of $6, 500 in the registry of the court to guarantee payment of any damages that might subsequently be awarded
the owner.
A claim for damages was later filed by the landowner in the circuit court where judgment in the sum of $6, 500 was obtained against the county. Following the judgment in
circuit court, the landowner filed a motion in the Chancery Court asking that the $6, 500
deposit be paid to him. The Chancery Court directed the highway commission to pay
the amount of the deposit to Croom, the landowner, and the highway commission appealed.
The Supreme Court held that the trial court erred m its judgment since the highway
commission was not responsible for damages. The condemnation order entered by the
county court at the request of the highway commission, had specified that the City of
Fort Smith and Sebastian County were to share the cost of right-of-way acquisition. The
injunction order specified in effect that there would be no obligation on the highway commission to pay damages unless such damages, if any, were not paid by the county. The
Supreme Court found it obvious that the obligation on the highway commission was in the
nature of the obligation of a guarantor and not a primary debtor.
The Supreme Court found no showing that the landowner had legally presented his

judgment against the county nor that the county had legally refused to pay or was financially unable to pay. The landowner had testified that the prosecuting attorney had said
the county judge said no appropriation had been made; the county judge said none had
been made, that he had asked for none, that no claim had been presented, and he thought
the highway commission's bond would take care of the judgment. The high court could
think of no possible way by which the landowner would not eventually receive compensation for his land if he pursued the legal remedies available to him to collect his judgment against the county. If it later developed that he could not obtain compensation from
the county because of its financial inability to pay, or for any other legal reason, the
highway commission's deposit would then be available for that purpose.
The Supreme Court thus reversed the decree of the trial court.
Michigan: This case involved determination of the amount of interest due the r e cipients of an award of $140, 000 by the City of Detroit, for land acquired in connection
with a slum clearance project.
An award of $140, 000 was made by the court to Glenn H. Friedt and two others, owners of three lots condemned by the city. The city treasurer notified the former owners
on July 26, 1950, that payment of the award would be made upon submission of three
documents: (1) a signed release; (2) a certificate of title; and (3) a quit claim deed.
From this date until December 31, 1951, the city treasurer and Friedt et al. argued
back and forth as to whether or not the payees would or would not submit these documents. The matter was finally settled on December 31, 1951, but at that time, the
city announced that it would not pay interest for this interim period, and the owners re
fused to accept the award.
Nothing further happened until May 5, 1954, when Friedt et al. instituted court action
to collect judgment and interest. The trial court allowed approximately $4, 000 interest
for two periods, one for the period between December 31, 1951, the date the city announced that it would not pay interest, until March 2, 1952, on the theory that it was
the owners' duty to demand payment before interest would apply, and this they had not
done until December 31, 1951. Additionally, the court declared that the two month
period from December 31, 1951 (or January 2, 1952) to March 2, 1952, was sufficient
time for the owners to take such action. The second period for which the court awarded
interest ran from May 5, 1954, to October 8, 1954, the date of the trial court's opinion.
The former landowners appealed.
The Supreme Court on December 1, 1955, held that the owners were entitled to r e ceive interest for the period from May 3, 1951, to October 8, 1954, at the rate of five
percent (Friedt v. City of Detroit, 73 N. W. (2d) 211). The claim for interest for the
period from July 26, 1950 to May 3, 1951, the date on which the owners first contacted
the treasurer's office, was denied, on the ground that no demand for payment of the
award had been made until the latter date, as required by the Detroit City Charter.
As to the period between May 3, 1951 and December 31, 1951, the trial court ruled
that the owners were not entitled to interest because there was no evidence that the
owners made "any written or satisfactory evidence that the demand was being made in
conformity with the provisions of the city charter." The Supreme Court called attention
to the fact that the city cliarter did not require a written demand. The high court declared that the owners met charter requirements as to demand on May 3, 1951.
The Supreme Court sustained the trial court's conclusion that the city imposed conditions not provided by the charter or statute. And, it added, the court had recognized
for many years the legal principle that a person making a tender, attaching conditions
thereto, does so at his peril. When the conditions imposed exceeded the requirements,
such tender did not put the opposite party at fault.
In considering whether or not the owners were entitled to interest for the period from
December 31, 1951 to October 8, 1954, The Supreme Court took notice of the fact that
the oty had failed to pay or offer to pay the award of $140, 000 without first obtaimng
from the owners a waiver of claim to interest. The trial court found that the owners
were guilty of laches, or unnecessary delay, in taking no action during this period. The
Supreme Court stated that the question was not whether the owners would have exercised
better judgment if action had been started within a reasonably short time after they knew

court action was necessary. Instead, the question was whether or not they barred their
right to interest by the delay. The high court concluded that they did not, citing a previous case, involving payment of an award on condemnation of property, in which the
court said:
Respondents contend futthei that the doctrine of laches applies to petitionei's writ idiich i s brought
approximately seven years after the award was finally determined on appeal. Ihis contention must be denied. Ihere i s no lowing of a change of position of the parties which i s unduly affected by the lapse
of time, and further, the award nhen confirmed has the legal effect of a judgnent and i s enforceable for a
period of 10 years. (Detroit Trust Co. v. State Highway Conniissioner, 295 N.W. 222, 223, 1940)

The trial court's order was modified to allow interest at five percent for the period
from May 3, 1951 to October 8, 1954.
North Carolina: An attempt on the part of the North Carolina State Highway and Public Works Commission to appeal a condemnation award after the amount thereof had been
deposited in court for the property owner was denied by the State Supreme Court m a
recent case in Forsyth County (North Carolina State Highway and Public Works Commission v. Pardington, 8 8 S . E . (2d) 102, June 30, 1955),
The report of the condemnation commissioners in this case was made on November
22, 1954. Both parties excepted to the award of $13, 747.40. However, prior to filing
an appeal, the record showed that the State Highway Commission had voluntarily paid
the amount of the award into court with a letter of transmittal stating that "this check
i s in payment of the award of commissioners ***. " Such a deposit, the court said, could
be either in payment or as a deposit. In this case the intent and purpose was manifested
in the language of the letter. It was in payment of the award by the commissioners.
The North Carolina State Highway Commission has authority, in cases where condemnation of property for highway purposes is necessary, to take possession of said
lands prior to bringing condemnation proceedings. No deposit is required. (Gen. Stat.
North Carolina, Sec. 136-19) Thus, when the highway commission voluntarily paid the
amount of the award into court before taking possession of the land, the court held, it
was a voluntary act controlled by the intent with which and purposes for which the payment was made. Under the circumstances, when the offer was made and accepted by
the property owner, the question of compensation was settled, and the commission could
not make further objection.
Although no additional states were added to the rather substantial ^roup in which a
quick-taking method of some sort is authorized, the State of Ohio ;was successful in obtaining amendment of its law providing for acquisition of highway right-of-way to permit taking immediate possession of structures as well as raw land. The state's law,
previous to enactment of this amendment, had been interpreted by the courts as r e quiring determination of compensation for structures by jury. This amendment is expected to expedite Ohio's land acquisition program.
Acquisition of Highway Right-of-Way for Future Use
The authority to acquire highway right-of-way for future use is a most important
tool which serves to keep right-of-way costs to a minimum. It is becoming increasingly apparent that unless the highway department is equipped with this authority, the cost
of necessary land may double or treble in the period between the planning of the project
and its actual construction, due to development of the area involved. The importance
of this tool I S indicated in a report prepared by the Highway Research Board Committee
on Highway Laws, and soon to be published by the Board. This report summarizes existing statutory and judicial authority, and points out the benefits to be derived from
such authority.
Even in those states having statutory authority to acquire right-of-way for future
use, lack of available funds serves to deter the effective application of such a procedure.
Establishment of a revolving fund to be used for such purchases has been found invaluable in California.' During the 1955 state legislative sessions, funds were made avail' F O T a discussion of the C a l i f o r n i a law proTiding for t h i s revolving fund, see Highway Research Board B u l l e t i n No

IN LAND AOQUISinCN, 19S5, p 8 et seq

101,

9
able in three states, Ohio, Washington and Wisconsin, for advance purchase of rightsof-T»ay. The Washington law appropriated $10 million from the Motor Vehicle Fund to
the State Highway Commission for the advance purchase of rights-of-way and access
rights for the orderly development of the state's ten-year highway program (H.B. 639).
The Wisconsin law created a $5 million revolving fund for the use of the Milwaukee
County Expressway Commission to acquire lands and interests therein for e^ressway
construction when such acquisition would forestall development of such lands. The law
further provides that such lands may be leased until needed for expressway construction (H.B. 526, Ch. 574).
In Ohio, an appropriation act passed in 1955 for highway construction (H.B. 516, Sec.
2 and 3) scheduled for 1958 and 1959, included the sum of $216,372, 000 for right-ofway acquisition and/or construction and reconstruction costs. In other words, as soon
as the right-of-way is fixed for this construction program, it may be acquired, although
the property will not be used until 1958 or 1959.
In addition to the legislation enacted in these three states, it is interesting to note
that a revolving fund for future highway land acquisition was set up in New Mexico by
administrative action. This revolving fund in the amount of $5 million was authorized
by the State Finance Board and i s to be made up from unused 1955 highway debentures
to be sold on the basis of the 1955 authorization of $20 million. As reimbursement
payments are received from the Federal government, they will go into the revolving
fund on the same pro-rata basis on which the government participates in right-of-way
costs.
In acquiring land for future use, however, care must be taken that plans for the
future highway improvement are firmly formulated. Courts are zealous in protecting
the rights of property owners, and as indicated by a decision handed down by a Delaware court during the year, will not permit acquisition of right-of-way for an improvement the plans for which are vague and indefinite, and which may take place some day
far, far into the future.
In this Delaware case, the state instituted condemnation proceedings to acquire portions of a triangular portion of land in Christiana Hundred, New Castle County. This
triangular piece of land was bounded by three highways; on the east by Centre Road,
State Route 141; on the south by CenterviUe Road; and on the north by US 2, the Robert
Kirdwood Highway. The State Highway Department had begun the improvement of both
Centre Road and CenterviUe Road at a point adjoining the triangular piece of land in
question. CenterviUe Road was to be widened from 18 to 24 feet. The existing rightof-way was 40 feet and the State sought to increase this right-of-way to 100 feet, 50
feet on each side of the present centerline.
The Superior Court of New Castle County held that the State Highway Department had
exceeded its powers in attempting to take the strip of land on CenterviUe Road (State v.
0. 62033 Acres of Land in Christiana Hundred, 110 A. (2d) 1, December 7, 1954), whereupon the state appealed to the State Supreme Court.
The owners of the land in question contended, among other things, that the amount
of land to be taken was excessive and not within the authority of the State Highway Deipartment. The trial court held that the condemnation of the strip of land on Centre Road
was proper. It determined, however, that the department's attempt to take the strip of
land on CenterviUe Road and the land at the apex of the triangle on CenterviUe Road and
Centre Road constituted an excessive taking under the statutory powers of the department.
Two questions were raised: (1) Was the issue as to the necessity for taking land and
the quantity thereof by condemnation a judicial or a legislative question; and (2) Did the
court below err in deciding that there was no necessity for taking a part of the land in
question and that the taking of this land in contemplation of a future need was improper ?
The landowners charged the state with an abuse of discretion as to the amount of
land taken. The Supreme Court found this a judicial question, requiring determination
by the court, in order that the rights of the private citizens whose property had been
injured, as well as the public, might be protected. The court concluded that the landowners were entitled to present their objections before the court and that the court had
authority to make a determination thereof.
In connection with the second point raised, the landowners contended that the taking
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was unlawful because no public use of a large part of the property sought to be con!
demned was contemplated within a reasonable time.
The State Highway Department admitted that it had no present plans for a four-lane
highway. It anticipated that at some vague time in the future such a highway might be
needed. The department insisted that it had the authority to anticipate the future need
for roads, even though at the time of taking there were no present plans for their construction, and no reasonable certainty that such plans would be prepared in the foreI
seeable future. The Chief Engineer of the Department acknowledged that the taking of
a 100-foot right-of-way at this time was largely in order to save money for the state.
The court found this a commendable purpose, but not one which should be carried to
the point of taking property from a private owner when that taking was not necessary
for public use.
The state in its argument relied on a previous case (Clendaniel v. Conrad, 83 A. 1036,
1912), m which the court upheld the authority of a boulevard corporation to condemn
200 feet of land for boulevard purposes, of which the road itself was to be but a small
part. In that case the court said that it would assume that the legislature intended the
land taken to be developed within a reasonable time after the taking. In the present
case, the department was authorized by statute to take only so much land as was necessary for road purposes.
The Supreme Court held that no present need for a 100-foot right-of-way had been
shown, and the order of the lower court, dismissing the complaint of the State Highway
Department, was affirmed.
'
Nature of Interest Taken

Legal authority to acquire land for public purposes is sometimes silent as to whether ^
a fee simple title or merely an easement is acquired, and subsequent controversy on
the subject is left for the courts to resolve. There is a tendency at this time, particularly in connection with land acquired for highway purposes, to specify in the law that a '
fee simple title may be acquired. Highway departments are increasingly finding that
such a practice is desirable since they are in effect paying for such a title no matter
what interest they actually acquire. Furthermore, a fee simple title permits the highway department to exercise the kind of control over the right-of-way required of modern
highway development and also to recoup at least a part of the original cost when the land
is no longer needed for highway purposes. An easement, of course, reverts to the former owner.
Determination by the courts of the nature of interest acquired was noted in at least
three states during the past year.
California: The City of Inglewood, California, had acquired property rights in certain
land by means of a deed from the original owners. The deed did not specifically state
what kind of interest was conveyed to the city; i . e. whether the entire property interest
(a fee simple) or a mere right to use the land for certain purposes (easement) was conveyed. The deed simply stated that in consideration of $1 and the benefits the original
owners would derive, the land was offered to the city "for dedication as part of a public
street." The original owners "do hereby grant... those certain parcels of l a n d . . . to
the City of Inglewood." The deed also stated that the city was to have and to hold the
property for a public street or right-of-way.
The question of what kind of property interest the city held became important when
the Basin Oil Company commenced operations on this land under an oil lease and certain
royalties accrued which were supposed to be paid to the owner of the fee-simple interest.
In order to find out who was entitled to these royalties, the Basin Oil Company asked
the court to determine who held the fee-simple interest, the city or the successors of
the original owners.
Did the deed transfer a fee-simple interest or did the original owners transfer only
an easement and retain the fee ? The court concluded that the city held the fee and was
thus entitled to the royalties. In reaching this determination the court reasoned as
follows:
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Ihe intent of the parties to a deed determines what interest i s passed. I t i s presumed a deed transfers a
fee-simple interest unless i t contains »ords limiting the interest. Although the deed did contain a d i rective that the land was to be used for a public street and right-of-way, this did not U n i t the interest
which was transferred. Had the parties intended to transfer only an easement they could easily have so
stipulated in the deed, (llasin Oil Company ol California v. a t y of Inglewod, 271 P. (2d) 73, 1954)*

Louisiana: Several landowners in Louisiana had dedicated part of their land to the
state to be "used solely for the construction and maintenance of the said HammondAmite State Highway. " The highway was constructed and the Louisiana Power and Light
Company erected and maintained its poles and power lines along the western side in
the highway right-of-way.
In 1953 the highway was widened. This made the company's poles so close to the
pavement as to constitute a traffic hazard, so the Louisiana Department of Highways
requested relocation of the poles. The company proposed to relocate its poles 8 feet
within the highway right-of-way and acquire a right-of-way 15 feet on either side of
the poles, i . e. seven additional feet of the owner's land outside the highway right-ofway was needed for the company's right-of-way.
The company claimed that they already had permission from the state to locate on
the highway right-of-way, so all that was necessary was to acquire the 7 feet additional from
the landowners. The court, however, said the company had to get rights in the entire
amount of the land from the landowners themselves, including the land located within
the highway right-of-way. Since this land had been dedicated to the state for highway
purposes only, the state did not have a fee-simple title, but only a servitude. Therefore, the state did not have the power to grant permission to the company to locate its
facilities on the highway right-of-way m the first place. It had power only to use the
land for highway purposes.
The company then argued that under the doctrine of acquisition of a servitude by unopposed use for a public purpose, it had already acquired the right to use the portion of
the property in the highway right-of-way, since the landowners had never objected to
the company's use. The court said, however, that any rights the company acquired due
to the acquiescence of the landowners m its use of their property were limited to that
portion of land actually occupied (Louisiana Power and Light Company v. Dileo, 79 So.
(2d) 150, 1955).''
Tennessee: In connection with the condemnation of land for the Foothills Parkway
through the Great Smoky Mountains National Park, controversy arose as to whether the
State Highway Department was authorized to acquire a fee simple title.
The landowners, in support of their claim, relied upon a written contract entered
into between the Commissioner of Highways and Public Works of Tennessee and the
Bureau of Public Roads which made no reference to acquiring the fee simple title, referring only to "the acquisition of rights-of-way. "
Examination of legislative enactments, both by the United States Congress and the
State of Tennessee, to provide for acquisition of Jand for the park and for the Foothills
Parkway, convinced the State Supreme Court that the state was authorized to acquire a
fee-simple title to the land needed for the parkway (Stroud v. State, 279 S. W. (2d)
82, January 7, 1955).
A 1926 Act of Congress, establishing the Great Smoky Mountains National Park, referred to the vesting of a fee-simple title to the lands included, in the United States. A
1927 act of the Tennessee Legislature authorized the Tennessee Great Smoky Park Commission to acquire title to lands situated within the park area. In 1945 the State Highway Department was authorized to convey title to the Federal government to lands to be
used as right-of-way for the Foothills Parkway. Finally, in 1951 the Tennessee Legis*See Memorandum 82, September 1955, Committee on Land A c q u i s i t i o n and Control o t Inghway Access and Adjacent Areas,
Highway Research C o r r e l a t i o n Service, C i r c u l a r 293

^See Memorandum 82. September 1955, Gommttee on Land A c q u i s i t i o n and Control o f Highway Access and Adjacent Areas,
Highway Research C o r r e l a t i o n Service, C i r c u l a r 293
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lature authorized the Commissioner of Highways and Public Works to acquire by eminent domain "such interest and title in land to be used for highways, etc., as said
Commissioner may deem desirable ***• "
The petition for condemnation m the present case recited that the Commissioner
deemed it desirable and necessary that the lands sought to be condemned be acquired in
fee-simple. No evidence to the contrary was presented.
The court stated that under its decisions "the determinations of 'public use' by the
state or its agencies are entitled to great weight or respect by the courts, since they
relate to matters which should and must have been known by the legislative branch."
(City of Knoxville v. Heth, 210 S. W. (2d) 326, 328, 1948). Furthermore, it appeared
to the court to be the general rule that where a statute expressly or by necessary i m plication declares that a fee-simple title be taken, the condemnor will acquire such a
fee. The court concluded that the acquisition of the fee was necessary to comply with
the 1926 Act of Congress as well as subsequent laws enacted by both Congress and the
State of Tennessee.
Change m Grade
Another subject of considerable controversy concerns the matter of compensation for
a change in grade resulting from a street or highway improvement. Treatment of this
problem has not been consistent in the various states, the decisions in many cases resting on the merits in each individual case. Some of the states have enacted statutes providing for compensation when a change in grade impaiFS the access of an abutting owner.
In other states, a constitutional provision to the effect that property shall not be taken
or damaged without just compensation, has been interpreted as requiring compensation
for a change in grade.
At least two court decisions involving claims for compensation for change in grade
due to highway improvements were handed down by the courts during the year.
Mississippi: In 1949 the State Highway Commission instituted condemnation proceedings for the appropriation of 0. 46 acres of land necessary for the improvement of State
Highway No. 4. Plans and specifications called for a present increase of four feet in the
grade of the highway adjoining the owner's remaining property, and an additional raise
of approximately four feet in grade as "probable future construction." Damages in the
amount of $3, 500 were awarded, and the grade was raised four feet approaching an old
bridge spanning two railroad tracks.
In 1952, the highway commission constructed a new bridge over the railroads which
was four feet higher than the old bridge. The grade of the highway approaching the
bridge was then raised an additional four feet. The landowners brought suit against the
highway commission and its contractor for $7, 500 for this increase m grade, and recovered a judgment for $5, 000, from which both the highway commission and its contractor appealed.
The State Supreme Court reversed the decision of the lower court, holding that the
landowners were not entitled to damages, since the highway commission was only doing
what was foreshadowed by the original plans and specifications which were before the
court when the original eminent domain judgment was entered (Mississippi State Highway Commission v. Tomlinson, 78 So. (2d) 797, March 28, 1955).
In support of its conclusion, the Supreme Court cited a concurring opinion in the case
of Rand v. Mississippi State Highway Commission, 199 So. 374, 1941, as follows:
"***the statute does not contemplate that counties and the Highway Department, when taking land for h i ^ way purposes, should l i m i t the construction of the highway to a particular plan, and when the highway i s
to be paved, as this one i s , to any particular character of paving. In other words, the statute contemplates that the counties and the Hi^way Department shall have a free hand in constructing; the character
of a hi^way that most nearly conforms to the public interest and welfare. Wiat s a t i s f i e d this requirement on one day may f a i l to do so on the next."

The landowners relied on the case of Parker v. State Highway Commission, 162 So.
162, 1935, in which suit was brought against the highway commission for damages to

13
Parker's property by reason of a change in grade. In that case the court held that under
Section 17 of the Mississippi Constitution private property could not be damaged without due compensation to the owner. The present court was in full accord with that decision but thought i t had no application in the case here under consideration. In that
case none of Parker's land had been condemned and he had received no compensation for
the damage done to his property. In the present case, the commission had condemned
the Tomllnson land and had paid $3, 500 in damages on a jury verdict, which under the
court's decisions was conclusively presumed to include all damages resulting from a
proper use of land taken.
The court concluded that the trial court's judgment covered all damages which might
reasonably result to them from the construction of the highway in question. The landowners were not entitled to any further damage resulting from the second elevation of
the grade of the highway.'
Louisiana: When certain street improvements in the City of Shreveport, Louisiana,
resulted in lowering the grade thereof, the owner of property adjacent to the streets in
question filed suit aeainst the city for damages. The trial court awarded damages in
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Figure 1. Britt v. City of Shreveport, 83 So. (2d) 476.

the amount of $150, and the owner appealed. The Court of Appeal affirmed the award
of the lower court in a decision handed down on November 29, 1955 (Britt v. City of
Shreveport, 83 So. (2d) 476).
Figure 1 shows the property affected and its relationship to the streets as improved.
As indicated, the depth of the cut on Jordon Street averaged 8. 6 f t , being 8.9 f t at the
east end of the lot and 8. 3 f t at the west end. The top of the bank or slope resulting
from the improvement was 9 f t distant from the property line at the northeast corner
and 7. 6 f t away from the line at the northwest corner. On Martha Avenue, the street
grade was lowered from 3.1 f t on the south side to 5. 4 f t on the north side of the lot,
and the northwest and southwest corners were respectively 17. 6 f t and 15 f t distant from
the top of the slope.
Mrs. Britt, the owner of the lot in question, claimed that as a result of the street i m provements her property was inaccessible. She asked $1,>500 for diminution in value.
"See immoranduB 79. May 1955, C o m i i t t e e on Land A c q u i a i t i o n and C o n t r o l o f Highway Acceaa and Adjacent Areas, Highway
Research C o r r e l a t i o n S e m c e C i r c u l a r 280
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The city denied that the lot had diminished in value.
The Circuit Court called attention to the fact that the Louisiana Constitution, Article
I , Section 2, provided that "*** private property shall not be taken or damaged except
for public purposes and after just and adequate compensation is paid." Previous Louisiana court decisions had held that where a change of grade occurred, damages to be
paid owners of abutting property were to be determined after deduction had been made
of all special benefits and the enhancement in value of the particular property so damaged.
In the present case, the court noted that the lot in question was not served with a
driveway. Testimony was given to the effect that not more than one of fifty residents
in the neighborhood had a driveway. But the court pointed out that one of the elements
of value attached to residential property was ease of ingress and egress. The present
tenant did not demand a driveway, though the next tenant could. The cost of such a
driveway would necessarily be increased by reason of the lowering of the grade, the
court continued, and would have some effect on the present and future market value of
the property.
Mrs.Britt's witnesses testified that the property had decreased in value as a result
of the change in grade, but the city's witnesses testified that the value of the property
had actually increased. The house had been built in 1945, and had been rented from
that time to the date of the trial at $15 per month. The trial court concluded that if the
property rented at the same price before and after the street improvements were made,
there had been no diminution in value.
The Court of Appeal concluded that the award of $150 adequately compensated the
owner for any damages sustained thus affirming the judgment of the lower court.
Compensation for Damages
Compensation for damages due to diversion of traffic has rather consistently been
denied by the courts of the several states, but the matter continues to come before the
courts in one guise or another. Court decisions on this subject were handed down in at
least three states during the year: an Alabama court refused to award damages for
loss of business ostensibly due to construction of a bypass; in Ohio the courts turned
down a plea for damages due to diversion of traffic attributed to relocation of a state
highway; and in Texas, compensation for damage allegedly resulting from the deadending of a street was refused a restaurant owner.
Alabama: In denying an injunction to prevent the construction of a bypass around the
City of Montgomery, Alabama, the state supreme court held that because construction
of the bjrpass would result in economic loss to a motel owner and others similarly situated would not be sufficient ground on which to base such action (Pruett v. Las Vegas,
Inc., 74 So. (2d) 807, October 1, 1954).
The Las Vegas Corporation had recently constructed a motel within the corporate
limits of Montgomery, a few miles from the downtown section, at a cost in excess of
$300,000. Located on US 31, south of the city, the motel was not far from the point
where US 31 south of Montgomery is connected with US 31 north of the city by a state
road, in itself a bypass route affording the traveling public a means of continuing on
US 31 without going over the heavily traveled streets of Montgomery. The Circuit
Court of Montgomery County granted a temporary injunction enjoining the state highway
director from proceeding with the new bypass. The state highway director appealed to
the state supreme court.
Before considering the reasons advanced by the motel owners as to why the court
should enjoin the highway department from constructing a public road, the supreme
court pointed out that the location, construction and maintenance of highways had been
committed to the state highway department by the legislature and were not a function of
the courts. A previous decision was cited in which the court had stated:
"A court of equity i s without j u r i s d i c t i o n to determine the question of the public need for a higjiway."
(Alabama Great Southern B. Co. v. Denton, 195 So. 21S, 1940.)

The motel corporation asserted that if the proposed bypass were constructed, they
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as well as other business establishments on or near the existing bypass would suffer
serious economic loss. The court agreed that this was so, but did not consider this
sufficient ground for enjoining the highway department from constructing the bypass.
Private inducements or considerations, said the court, could not rightly enter into the
question as to whether a highway should be constructed. The controlling factor must
always be the good of the general public and not the convenience or financial gain of the
people who lived along any particular way.
The point was also raised that construction of the proposed bypass would result in an
economic loss to the city, depriving it of a considerable amount of gasoline and license
taxes. The court found no merit in this contention, holding that the construction of a
state road could not be made to depend upon the motel owners' concern as to the resulting economic effect on a city of the state.
The Las Vegas Corporation also contended that construction of the bypass would be
violative of provisions of the state constitution and of the laws of the state and contrary
to its public policy.
The first amendment to the Alabama State Constitution, and subsequent amendments,
Articles XX and XXA, authorize the state to engage in the construction and maintenance
of highways and bridges, and to appropriate monies for such purposes. Both of these
amendments provide for the issuance of bonds. Both contain language substantially as
follows:
H i e State Highway GDimussion or highway department shall locate, construct and maintain highways and
state trunk roads so as to connect each county seat with the county seat of the adjoining county by the
most direct or feasible route or by a permanent road, having due regard to the public w e l f a r e , . . . I t
shall be the duty of the highway department to equitably apportion among the several counties of the
state the expenditure of both money and labor and the time or times of making such investment."

It was asserted by the motel owners that the proposed bypass would not connect a
county seat with the county seat of an adjoining county by the most direct or feasible
route, having due regard to the public welfare. Furthermore, to use the money needed
to construct the proposed bypass would result in an inequitable apportionment of highway
funds, giving to Montgomery County more than it was entitled to.
The court pointed out that none of the funds derived from the sale of bonds issued
under authority of Amendments XX and XXA were available for use in the construction
of the bypass, such funds having been e:q)ended long ago. The court had definitely concluded that the restrictions of these two amendments had application only to the use of
funds derived from the bond issues therein provided for.
The court considered a similar statutory provision, directing the highway department to provide roads connecting county seats (Code of Alabama, 1940, Title 23, Sec.
34), in the nature of a directive, which, however, was not intended to restrict the highway department in the construction of other state roads.
'Certain i t i s that such provisions were not intended to prevent the use of state funds i n the construction of a bypass such as here proposed, niiich i s to be constructed for the purpose of forming a part of a
belt line road or highway around the third largest c i t y i n the State of AlabsDia."

The motel owners also took exception to the acquisition of right-of-way by the state
highway department, although the county had neither failed nor refused to acquire the
necessary property. A statutory provision, Title 23, Section 25, of the code, provides
that rights-of-way deemed necessary by the highway department for the construction of
a state road are to be acquired by the county or municipality, at the expense of the state.
If the county or municipality fails or refuses to acquire such rights-of-way, then the
highway director is authorized to acquire them. The court, however, was of the opinion
that the manner of acquiring right-of-way was of no concern to the motel corporation.
No court of equity, according to the court, would, at the instance of one situated as was
the present property owner, order a highway director not to build a road because he or
the employees of the department which he headed had obtained rights-of-way directly
from the landowners across whose lands the road was to be constructed.
Having given careful consideration to the record, the court concluded that the tem-
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porary injunction should not have been issued by the lower court.'
Ohio: When the Ohio Department of Highways instituted proceedings to relocate a
portion of US 50 in Athens County, owners of property abutting the old highway brought
court action to compel the highway department to compensate them for damages to their
property. The Merritt property was improved with a gasoline service station, a store
and a restaurant from which the owners received their principal means of livlihood.
Access to their property from the new highway would be available only by means of two
lanes connecting the two highways, which lanes were constructed by the highway department as a part of the relocation project. The main flow of traffic on the new highway
would bypass the Merritt property. The old highway would no longer be maintained by
the state but would become a part of the county highway system (See Figure 2).
The state supreme court held that the property owners were not entitled to compensation (State V. Linzell, 126 N. E. (2d) 53, April 13, 1955). In so doing, the court stated
that it had previously held that an abutting lot owner had such an interest in the portion
of the street on which he abutted that its closing or the impairment of its use as a means
of access constituted a taking of private property for public use for which compensation
must be paid. However, the court did not consider that the facts in the instant case
showed impairment of the use of the highway on which the property abutted. Mere circuity of travel, continued the court, necessarily and newly created, to and from real
property, did not of itself result in legal impairment of the right of ingress and egress
to and from such property, where any resulting interference was but an inconvenience
shared in common with the general public, and was necessary in the public interest to
make travel safer and more efficient.
The court called attention to the fact
that under established doctrine in most
jurisdictions an owner m similair circumstances had no right to the continuation of
maintenance of the flow of traffic past his
property. The resulting diminution in
value of land was not compensable. The
change in traffic flow in such a case reFigure 2. Ohio: State v. L i n z e l l , 126
sulted from the exercise of the police
N.E. (2d) 53, April 13, 1955.
power or as the incidental result of a
lawful act, and was not the taking or damaging of a property right.
Texas: In a decision handed down on October 21, 1955, the Court of Civil Appeals
held that damage resulting from the closing of a street and diversion of traffic was not
compensable (City of Dallas v. Hallum, 285 S.W. (2d) 431).
The property in question was located between Lamar Street and Wall Street in the
City of Dallas. The property was improved with a restaurant facing on Lamar Street.
The City of Dallas appropriated a portion of the Hallum property for the purpose of
widening Wall Street. At a later date, Lamar Street was closed to traffic at a point
about two blocks from the property to eradicate a traffic hazard where Lamar Street
and Wall Street joined. The result was that the flow of traffic changed from Lamar
Street to Wall Street. The restaurant owners claimed that this was detrimental to their
business since the service facilities (rest rooms, kitchen, etc.) faced on Wall Street,
while the eating quarters were on the Lamar Street side.
The city initiated proceedings in 1951, and commissioners appointed by the court
awarded $3, 500 for the strip taken and all damages to the remainder. The owners objected and filed an appeal in the County Court of Dallas County. The county court found
the value of the land taken to be $4, 296 and damages to land not taken $8, 000. The
city appealed.
n
'See Memorandum 77, A p r i l

1955, Committee on Land A c q u i s i t i o n and C o n t r o l o f Highway Access and Adjacent Areas, High-

way Research C o r r e l a t i o n Service C i r c u l a r 272
^^See Memorandum No. 84, Deconber 19SS, Committee on Land A c q u i s i t i o n and C o n t r o l o f Highway Access and Adjacent
Areas, Highway Research C o r r e l a t i o n Service C i r c u l a r 303
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The city contended that the trial court erred in not sustaining objections to testimony
as to damages growing out of the closing of Lamar Street. The Court of Appeals reviewed the testimony at some length, ^nd concluded that the trial court had erred in
failing to require separation of the elements of damage and elimination of that part
which was due to the closing of the street.
The court took note of the fact that the Lamar Street closing was at a point some two
blocks distant from the Hallum property. The Hallums, therefore, were not landowners
abutting the street section thus vacated and not entitled to claim "a legal injury not suffered by the public in general. " Furthermore, damages resulting from an exercise of
the police power, in this case a street closing ordinance enacted by the City of Dallas
in March of 1954, must be excluded from any condemnation award.
The high court concluded that errors committed by the trial court, in permitting incompetent testimony to be paraded before the jury, under favorable rulings as to its
admissibility, amounted to "such a denial of the rights of the appellant as was reasonably calculated to cause and probably did cause the rendition of an improper judgment. "
The decision of the lower court was reversed and the case remanded for anottier trial.
Although loss of business due to diversion of traffic is generally not considered compensable by the courts, a great deal of unpleasant feeling can be generated in a locality
where a highway has been relocated or a bypass constructed. Much of this may be due
to lack of understanding as to the economic effects of the projected improvement. Laws
passed by the two states during the 1955 legislative sessions may be helpful in this
respect. An Idaho law (S. S. 152, Ch. 260) requires the Board of Highway Directors to
hold public hearings before any highway serving or traversing any city or village is
abandoned, relocated or replaced by a new road serving the area. The city or village
may appeal the Board's decision to the courts.
A Utah law requires the State Road Commission to hold public hearings before constructing a highway bypassing any city or town, or building an alternate route through
or outside any city or town (S. B. 155). This is in. line with a provision of the Federalaid Highway Act of 1950 which requires any state submitting plans to the Bureau of
Public Roads involving the bypassing of a city or town to certify that public hearings
have been held.
A number of other state legislatures considered similar bills during the 1955 sessions, none of which were enacted into law.
Consequential Damages
A number of interesting court decisions were handed down during the year involving
compensation for damages allegedly resulting from public improvements. In Kansas
for instance, a landowner was refused damages, for depreciation of his property which
he claimed resulted when all of the remaining property in the block was acquired for
school purposes. In Oklahoma, the owner of a farm claimed damages because of the
closing of a county road some distance south of his property in connection with construction of the Oklahoma Turnpike, The court ruled that the resulting circuity of
travel was not compensable. On the other hand, an Ohio court held that the owner of a
service station was entitled to compensation when a safety island erected in front of his
premises impaired his access.
Kansas: In a decision handed down on March 5, 1955, the Supreme Court of Kansas
held that a condemnation proceeding causing depreciation in value of a property owner's
home did not constitute a "taking" of his property without just compensation, and that
depreciation in the value of the home was consequential damage for which compensation
could not be recovered (Richert v. Board of Education of the City of Newton, 280 P.
(2d) 596).
The landowners in this case had owned and maintained their home since 1937 in a
city block, a portion of which was occupied by a school. Subsequent purchases of property by the board of education resulted in this particular home being the only property
in the block not occupied by the school and its facilities. The landowners claimed that
their property had depreciated in value to the extent of at least $12, 500 by the board's
actions.
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The landowners argued that the school board's action was controlled by the general
law of eminent domain and the fourteenth amendment to the Constitution of the United
States to the effect that no state might deprive any person of property without due process of law.
The State of Kansas has no constitutional or statutory provision whereby the condemnor under eminent domain must pay for property "taken or damaged. " The court called
attention to a decision in the State of Illinois which does have such a provision wherein
the court held:
"The right to damages, (idiere a cemetery was located adjacent to the dwelling house of appellant) must be
based on the ground that a r i ^ t of property has been disturbed and cannot be awarded for an injury to the
convenience or feelings of the o « i e r . . . . I t i s (Hie vtiich affects the feelings of the individual ovmer,
only, and varies with the sentiments of each particular individual. I t i s , furthermore, not different
from that sustained by others residing in that neighborhood, thou^ i t may be of a greater degree....
Such supposed damages must be considered as dcmnim adsque injuria,
on the theory of the law that the
p l a i n t i f f i s compensated for the injury sustained by sharing the general benefits v^ich are secured to
a l l by i t . . . . " (City of Winchester v. Ring, 144 N.E. 333, 1924.)

Other decisions and authorities cited by the Kansas Supreme Court supported the
doctrine enunciated by the Illinois court.
The landowners also argued that the school had damaged their property in a different
and special manner over and above other property in the community. The court, however, answered that this argument ignored the fact that immediately across the street
in all directions from the school, there were residences which were affected and consequentially damaged by the e}q>ansion of the school to meet demands of a growing population and progress. In a previous Kansas case (Mayfield v. Board of Education, 223 P.
1024, 1925) the court had said in substance that such damages were consequential damages which were not covered by the constitution or statutes in Kansas, and that such
damages being different in degree, but not in kind, could not be recovered. The court
found this ruling applicable in the present case. "
Oklahoma: Robert Lindley, the owner of a 77-acre farm in Creek County, Oklahoma,
sought to recover damages allegedly resulting from the closing of a county road several
hundred feet south of his property by the Oklahoma Turnpike Authority, in connection
with the construction of a turnpike. The county road in question gave Lindley access to
US 33, south of his property, which in turn provided him with access to the City of
Sapulpa. In order to make Lindley's property accessible to Highway 33, the turnpike
authority built a new road connecting this highway with the county road. This made the
route from Lindley's property to Sapulpa more circuitous, but over just about as good
a road, according to testimony presented.
A trial court rendered judgment for the turnpike authority. Upon appeal, the state
supreme court affirmed the trial court's judgment (Lindley v, Oklahoma Turnpike
Authority, 262 P. (2d) 159, October 13, 1953).
The supreme court cited a previous case, (Atchison, Topeka and Santa Fe R. Co. v.
Terminal Oil Mill Co., 71 P. (2d) 617, 1937) to the effect that:
" . . . t o recover damages for the obstruction of the street, i t i s not essential that the access to the
property has been entirely cut off. ' However, i f the only complaint i s that the roadway i s l e s s convenient,
or that he i s compelled to travel further over a more circuitous route or over a poorer road i n going to
and from h i s property, h i s right of ingress and egress has not been impaired, and the injury i s of the
same kind as that suffered by the comnunity i n general. For such damage he has no right of a c t i o n . . . . "

According to the high court, the case presented only one question:
Was the evidence s u f f i c i e n t to make a prima facie case i n that any damage suffered by Lindley was special
to him and different in kind, rather than i n extait, from that suffered by the public generally'' The court
thought I t was not. Although h i s injury was probably greater i n degree, i t was of the same kind as that
suffered by the commmity at large i n i t s use of the county road. The rule of law applicable to such s i t u ations, according to the court, was set forth in the case of Chicago, R . I . & P.R. Co. v. P r i g ^ r e , 68 P.
(2d) 90 (1937) i n the following language:
'-^See Memorandum 8 1 , August 1955, Committee on Land A c q u i s i t i o n and C o n t r o l o f Highway Access and Adjacent Areas,
Highway Research C o r r e l a t i o n Service C i r c u l a r 291
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" . . a p r o p e r t y owner cannot recoTer f o r the c l o s i n g o f a s t r e e t i n another block where he has adequate acceaa t o h i s
p r o p e r t y from both ends o f the s t r e e t , although t r a f f i c nay be d i v e r t e d away from h i s p r o p e r t y . Under these c i r c u m stsnces, he does not s u s t a i n a damage d i f f e r e n t i n k i n d from the general p u b l i c , but only d i f f e r e n t i n degree. . . "

The supreme court thus sustained the trial court's judgment that the landowner was
not entitled to damages.
Ohio: Although it has been generally held that the construction of a safety island is
a proper exercise of the police power, the Ohio Court of Common Pleas for Licking
County, recently handed down a decision to the effect that the installation of such a
safety island without compensation to the abutting property owners constituted an unconstitutional encroachment (Starr v. Linzell, 129 N. E. (2d) 659, May 23, 1955).
In this case, the owners of a service station and bus station at the intersection of
State Route 16 and County Road 26 m Licking County, asked for an injunction prohibiting
the state highway department from constructing a safety island of some 80 feet along the
front of their property and extending several feet around the corner of the county road.
The court granted the injunction, and in so doing noted the fact that the owners had
had unlimited access to the highway for more than 25 years, and that valuable improvements for business purposes had been made by said owners with reference to the existing and present access and grade of the roads in question. The effect of the proposed
"barricade," the court continued, was admittedly a limitation of access to and from the
business. Although access remained at the west end and at the east end of the property,
in the court's phraseology, the owners were "quarantined" at the main door. They
could however still go through side entrances with the added inconvenience.
The state highway director contended that construction of the safety island was permitted under the police power. The court, however, called attention to the fact that
"this is not the ordinary type of safety island which we are familiar with over the state,
but that the admitted purpose of this construction is to limit and prohibit ingress and
egress at the points where it would be constructed."
The court agreed that convenience of traffic and the safety of travelers along highways must be given great consideration, but these things could not defeat the rights of
property owners without adequate compensation as required by the State Constitution,
legislative enactments and judicial decisions.
The court concluded that construction of the safety island impaired the owners' access, molested a property enjoyment, and the convenience of access was materially
diminished proximately constituting an unconstitutional encroachment resulting in damage to the property owners, direct and not remote.
Authority to Condemn Publicly-owned Land for Highway Purposes
Questions concerning the authority of governmental agencies to acquire or make use
of certain types of property devoted to one public use for street or highway purposes
are brought before the courts on numerous occasions for interpretation of the enabling
statutes. During the past year, the courts were called upon to determine: the authority
of (1) the State of Washington to condemn municipal property for a state highway; (2) the
City of New Orleans to condemn cemetery property for street widening purposes; (3) a
Wyoming city to open a road through a city park for public use; and (4) Suffolk County,
New York to condemn right-of-way for a highway through a parking field maintained by
a village. The three cases are summarized below.
Washington: The State of Washington sought to acquire land in drainage District 17,
a municipal corporation in Skagit County, in order to convert an existing state highway
into a four-lane controlled-access highway. The question arose whether a state may
condemn property (which is already devoted to public use) of a municipal corporation
for highway purposes.
The court pointed out that the power of eminent domain is inherent in sovereignty.
'^See Memorandum 78. A p r i l

1955, Committee on Land A c q u i s i t i o n and C o n t r o l o f H i ^ w a y Access and Adjacent Areas,
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It is necessary that a sovereign state have the power to condemn and acquire land for
public uses and the state has this power whether its constitution specifically confers i t
or not.
The state might, however, place limitations on this power, said the court. Had the
State of Washington, through legislation, placed any limitation on the power of the state
to acquire property of a municipal corporation ?
A state statute (R. C. W. 47.12. 040) authorized municipal corporations to convey land
for highway purposes to the state. An argument was made that since this statute merely
authorized mumcipal corporations to convey land and there was no mention of compulsory
conveyance or condemnation, the legislature intended that there should be no condemnation of property of municipal corporations.
The court did not adopt this view, however, but stated that another statute (R. C. W.
47. 52. 050) applied here. This gave authority to the highway authorities to "acquire
private or public property . . . by gift, devise, purchase, or condemnation
" The
term "public property" was interpreted to mean any property owned by some public
body and not just the property in the public domain which has not yet been converted to
a public use. Thus the court concluded that the state might acquire the property in this
case by condemnation (State v. Superior Court, 269 P. (2d) 560, 1954). "
Louisiana: In a decision handed down on June 30, 1955, the Supreme Court of Louisiana held that the City of New Orleans had the right to condemn cemetery property for
street widening purposes, where the cemetery in question was in an unsanitary condition, and in a state of rum and decay (City of New Orleans v. Christ Church Corporation, 81 So. (2d) 855).
The trial court entered judgment for the city, ordering payment to Christ Church
Corporation of the sum of $30,745. 41, or $1. 50 per square foot, for the land taken and
further ordering disinterment and reinterment elsewhere of all the human remains
presently interred therein.
The Christ Church Corporation acquiesced in the court's decision. The appeal was
filed by the curator-ad-hoc appointed by the trial judge to represent unknown, absent
and interested parties.
The Supreme Court stated its belief that there were reasons why property dedicated
and used for public purposes did not become dedicated in perpetuity, particularly when,
as here, the ground so dedicated had become an abuse rather than a holy use. The
court described the history of the Girod Cemetery at some length, describing the conditions of ruin and decay that existed and had existed for many years. The court concluded that e:qpropriation of a cemetery for the use, comfort, welfare and health of the
living was not unreasonable, unnatural, impolitic or unjust.
Louisiana statutes provide that no graveyard or cemetery may be expropriated unless the court finds that the route e^ropriated cannot be diverted from that proposed
by the condemnor without great public loss or inconvenience (LSA-R. S. 19:3). Testimony
of the City Engineer and the Director of the City Planning Commission indicated that
the land here involved was vitally needed for street purposes. The court was convinced
that the e^ropriation could not be diverted from that proposed without great loss and
inconvenience.
Another point raised in this case was to the effect that the city could not demand removal of the cemetery to another location. The court called attention to the original
sale of the property to the church for use as a cemetery, which reserved the right to
change the location of the cemetery, and held that the city in its proprietary and governmental capacity could exercise its power of expropriation.
The curator also urged that the original compact of sale to the city was subject to the
condition that a cemetery be maintained thereon. The court noted that the transaction
consisted of an outright sale for a cash consideration. The act of sale recited that the
vendee intended to use the land for cemetery purposes. No perpetuity was attached to
the use and no statement was made that the condition was mandatory. The court concluded that the condition was permissive and precatory.
^^See Memorandam 82, September 1955, C o m i t t e e on U n d A c q u i s i t i o n and C o n t r o l o f Highway Acceia and Adjacent A r e a i ,
Highway Research C o r r e l a t i o n Service C i r c u l a r 293
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The Supreme Court affirmed the judgment of the lower court.
Wyoming: The mayor and city council of the City of Riverton passed a motion that a
road going through the City Park be opened and proceeded to have removed three trees
and a telephone pole along the west boundary of the park in furtherance of the project.
Two residents of the city, one residing across the street from the park and the other
about four blocks away asked for and were granted an injunction by the District Court
prohibiting the city from opening a through road or street for public use across the
park. The city appealed to the State Supreme Court which affirmed the judgment of the
lower court (Stratton v. City of Riverton, 287 P. (2d) 627, September 20, 1955),
The city claimed that the public had acquired a prescriptive right to the road going
through the City Park, but the Supreme Court found that the evidence failed to sufficiently
support this claim. Furthermore, said the court, it was more than doubtful that the
public's use for road purposes of a portion of the lands dedicated for its recreation,
pleasure and amusement could amount to that adverse user which would be necessary to
defeat the public's right to use it for the purposes contemplated by the dedication.
The city also contended that the proposed road was an access road and not a through
street or part of the city's street system. But the mayor, who testified as a witness in
the city's behalf, stated on cross examination that one of the prime reasons for opening
the park road was to permit people who lived east of the park to drive directly down
town without going around the park. The court considered this sufficient justification
for the lower court's holding that "the proposed road was a through street and a part of
the street system, to-wit, Main Street in the City of Riverton," rather than an access
road.
The Supreme Court felt constrained to observe that the injunction was conservatively
limited to opening a through road or street for public use across the park, and did not
preclude the city from establishing access roads which would not ordinarily be used for
through travel.
New York: The County of Suffolk attempted to condemn a right-of-way for a highway
through a parking field maintained by the Village of Amityville, The village asked for
a temporary injunction to prevent the county's action, but the State supreme court
denied the request, holding that since the use of the strip for highway purposes was
consistent with its former use as part of the parking field, and did not affect public use
of such field as a whole, the county was entitled to condemn the strip (Village of
Amityville v, Suffolk County et a l . , 132 N. Y. S. (2d) 845, July 2, 1954).
Although under a general rule of law, one municipality may not ordinarily condemn
the land of another municipality already devoted to public use, the court pointed out an
exception to this rule under which land belonging to one municipality may be condemned
by another if the new use is not inconsistent with the old. In the present case, the court
held that the use of the strip condemned by the county for highway purposes was consistent with the former use of the same strip as a part of the village parking field, and
did not affect the public use of the parking field as a whole. ^*
Admissibility of Testimony
An interesting opinion was handed down by the Texas courts on November 9, 1955,
when the owners of property located on "Katy Road," outside the city limits of Houston,
Texas, appealed to the Court of Civil Appeals alleging inadequacy of the award made by
the trial court, in a condemnation suit instituted by the state highway department for the
purpose of acquiring some 8.87 acres of the property involved. The trial court awarded
the owners $44,330 for the land taken and no severance damages. The judgment was
affirmed by the Court of Civil Appeals (Frost v. State, 284 S. W. (2d) 232).
Testimony during the trial as to the value of the land taken ranged from a high of
$155,351 to a low of $35,480. The landowners' witnesses testified that the taking
damaged the remainder of the tract in various amounts while the state's witnesses
l%ee Memorandum 78i A p r i l 1955, Committee on Land A c q u i s i t i o n and C o n t r o l o f H i ^ w a y Access and Adjacent Areas,
Highway Research C o r r e l a t i o n Service C i r c u l a r 278
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testified that the value of the remainder was the same after the taking as i t was before.
The landowners complained in particular of the state's argument to the jury, as follows:
Gentlemen of the jury the State of Texas wants to pay, and w i l l pay,
o f that land out there, but I t e l l you gentlemen quite frankly that,
to pay such stupendous, ludicrous, extravagent, ridiculous prices as
build, there would not be enough money in the public treasury to get

and must pay, the reasonable value
i f the State of Texas i s called upon
that the public i s not, nor must i t
this project any further than Addicka.

Their objection to the argument was sustained by the trial court, and the jury was instructed not to consider it. However, the landowners claimed that by this remark the
state appealed to the self-interest of the jury by "cleverly, but improperly," telling the
jury that if they wanted the project built, they must find the values testified to by the
state's experts. That the jury was influenced in spite of the court's instructions was
evident from the fact that the award was almost identical with the highest value of
$44,350 testified to by one of the state's witnesses, and that no award was made for
damages to the remainder, again m line with the state's witness testimony.
The Court of Appeals concluded that the state's remarks were in effect cured by the
lower court's instruction. Furthermore, the court continued, it could not be said that
the argument "was reasonably calculated to cause and probably did cause the rendition
of an improper judgment in the case. "
The landowners further complained of the trial court's refusal to give requested i n structions to the jury, authorizing them to consider possible future uses of the land in
determining market value.
The land in question was located on US 90 (Katy Road) and was being condemned by
the state for the purpose of converting the highway into an e^ressway. The land was
shown to be valuable because of its location in a rapidly developing residential area
near the City of Houston. It was also shown that the land was suitable for a large shopping center or for residential purposes.
Evidence submitted in the trial showed that the owners had grazed cattle on the land
and had cut hay thereon, but there had been no business development of the tract. There
was evidence ttiat the owners had been holding the land for development of a community
center.
The Court of Appeals held that refusal of the requested instructions was not error,
citing a previous decision in which refusal to give similar instructions was held not in
error (Herndon v. Housing Authority of City of Dallas, 261 S. W. (2d) 221, 222, 1953).
In that case, as m the present one, a correct definition of market value had been given
by the court, and the jury had admitted evidence showing the various uses to which the
property could be put. In the present case, the jury was instructed to answer the issues from the evidence admitted under the rulings of the court during the trial of the
case. This instruction, the Court of Appeals held, afforded the jury the right to give
the admitted evidence all the weight it might have thought such evidence was worthy of.
The judgment of the lower court was affirmed.
Necessity for Taking
In a decision handed down on October 11, 1955, the Supreme Court of Georgia upheld
the right of the State Highway Department to condemn land not actually to be occupied
by a highway but which was necessary to provide a clear view to motorists leaving the
highway by way of a ramp (Barrett v. State Highway Department, 89 S. E. (2d) 652).
The particular tract of land in controversy was located at a point on a controlledaccess highway where an off-ramp was to be constructed. The state maintained that
the land was located very near the ramp and although it would not actually be occupied
by the highway itself, i t was necessary to provide a clear view for persons leaving the
highway. Without a clear view, a very dangerous traffic hazard would be created. The
trial court, on the basis of the evidence presented, determined that the tract was reasonably necessary for the construction of the expressway, and refused to issue an injunction asked for by the owner of the land.
The Supreme Court upheld the lower court's determination of necessity and its refusal of the injunction, stating that under a well-settled rule of law the judgment of a
trial court in granting or refusing a temporary injunction will not be interfered with if
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supported by evidence. The high court also considered i t well settled in law that when
the state authorizes the use of the right of eminent domain, it carries with the grant of
this power the right to condemn such property as may be reasonably necessary for the
purpose for which the property is to be condemned—in this case such property as might
be reasonably necessary for construction of an expressway.
The landowner also attacked the constitutionality of the state's controlled-access law.
However, the Supreme Court held that it was not necessary to pass on this point since
the right to condemn the property here in question was authorized under the State Highway Department's general power of eminent domain in effect before the controlled-access
law was passed.
The Supreme Court thus upheld the action of the trial court in refusing to grant an
injunction to restrain the highway department from acquiring land considered necessary
for the highway improvement.
Marginal Land Acquisition
A number of cities throughout the Umted States have at one time or another been
granted legal authority to acquire more land than is necessary for the public improvement contemplated, and m some cases, the governing body acquiring the land has been
authorized to dispose of the excess, sometimes with restrictions as to its future use.
Authority granted to state highway departments to acquire marginal land is found largely
in the controlled-access laws, and provides that the condemning agency may, in its
discretion, acquire an entire lot, block, or tract of land, if by so doing the interests of
the public will be best served.
A 1955 Ohio law (H.B. 481) is a little broader in scope, permitting the Director of
highways to purchase all or any part of a tract of land when such action would result in
less damage to the residue resulting from severance, controlled-access or isolation.
The part not needed for highway purposes may then be resold, provided that the selling
price is not less than two-thirds of its appraised value.
Right-of-Way Costs and Land Values
Despite the decline in farm income, values of farmland increased an average of four
percent during the year ended March 1, 1956, as indicated in Figure 3.
Increases '
took place in all regions of the country, the highest being the Southeastern States where
increases ranged from 5 to 11 percent. Values declined in only two states, Colorado
and Nebraska. Average values increased less than one percent during the four-month
period ending March 1, 1956, however. Farm real estate reporters see a possible
slight decline during the succeeding six months, based on what they considered a weakened demand for farmland during the last year and some increase in the number of farms
on the market.
CONTROL OF HIGHWAY ACCESS
With the passage, early in 1956, of controlled-access highway laws by the Alabama
and South Carolina State Legislatures, the total number of states in which highway access may legally be controlled now stands at 4 5 . " Additionally, comprehensive legislation m this field is under consideration in Arizona and New Mexico. New Mexico
once had such authority with respect to the City of Santa Fe but the law was repealed
some years ago. New Mexico highway officials hope that a law authorizing the construction of expressways throughout the state may soon be enacted. North Carolina continues
ent Developmentt i n the Farm Feal Estate Market, March 1956, A g r i c u l t u r a l Research Service, U n i t e d States
Department o f A g r i c u l t u r e .
^^Alabama, Arkansas, C a l i f o r n i a , Colorado, Connecticut, Delaware, F l o r i d a , Georgia, Idaho, I l l i n o i s , I n d i a n a , Iowa,
Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts. M i c h i g s n , Minnesota, M i s s i s s i p p i , M i s s o u r i , Montsna,
Nebraska, Nevada, New Haapshire, New Jersey, New York, N o r t h Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode
I n l a n d , South C a r o l i n a , South Dakota, Tennessee, Texss, Utah, Vermont, V i r g i n i a , Washington, West V i r g i n i a , Wiscons i n , and Wircning.
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to construct expressways under the broad, general authority of the state highway department. The State of Delaware, where existing authority to control access applies
only to the approaches to the Delaware Memorial Bridge, has under consideration an
amended law to provide for access control throughout the state.
Legal authority with regard to control of access was further clarified during the
year in a number of significant decisions handed down by the state courts, and in one
instance, at least, by a Federal court.
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Access Rights
The Federal decision mentioned above was handed down by the United States Court
of Appeals in the case of United States of America v. Belle View Apartments, 217 F (2d)
636 (December 9, 1954).
The need for anticipating changes in land use and their possible effect on parkways
or e:?)ressways as far as access thereto is concerned is vividly illustrated by this case
in which an easement of access, reserved by the owners of agricultural property abutting the Mount Vernon Memorial Highway in 1930, in connection with a donation of land
for the highway, was held to permit access thereto from an apartment and shopping
center development constructed by subsequent owners.
In 1930, the United States Government, in acquiring land for the Mount Vernon
Memorial Highway, accepted a donation of 12. 658 acres from Jameson and Anita Cotting.
This land consisted of a strip 200 feet in width which bisected the Cotting property. The
deed contained the following reservation:
The parties of the f i r s t part reserve unto themselves, their h e i r s , and a s s i e s the right of ingress and
egress to and from said memorial highway, for which necessary entrance or exit roads on both sides of and
within the l i m i t s of the ri§J»t-of-way of said highway across the premises of the parties of the f i r s t part
s h a l l be constructed by and at the expense of the party of the second part at any time upon request to
party of the second part by parties of the f i r s t part subiritted i n writing within one year after completion
of the highway, the time of such conpletion to be fixed by receipt of a writtei notice by the parties of
the f i r s t part from the party of the second part.

In a subsequent action, two years later, the government acquired additional lands
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owned by the Cottings. This was done by condemnation because of a defect on the chain
of title. Since the 12. 65 acres donated by the Cottings was included in this original tract,
the condemnation covered both the supplemental acreage and the 12, 65-acre tract. The
government obtained a fee simple title to the additional acreage and the original grant
of 12. 65 acres. The Cottings retained approximately 104. 5 acres lying to the west of
the Memorial Highway. No specific reference to the right of access to the highway was
contained in the conveyances.
In 1953, the successors in title to the remaining property. Belle View Apartments,
engaged in the construction of an apartment house and a shopping center on the land, informed the National Park Service that they would proceed to exercise the right of ingress
and egress to and from Memorial Highway. The United States brought suit seeking an
injunction against the threatened entry.
The government contended that the reserved easement of access had been extinguished
by the subsequent condemnation proceeding, or in the alternative, that it had been acquired by the United States by adverse possession. The district court held that the
landowners still owned the right of access, in that it had neither been extinguished in
the condemnation proceedings, nor lost through adverse possession.
The United States Court of Appeals, on appeal, affirmed the judgment of the district
court. In examining the allegations in the condemnation proceedings of 1933, the appeals court found no reference to the easement of ingress to and from the highway which
the Cottings had reserved, and no intent to acquire and pay for the easement was expressed. On the contrary, the award of the commissioner, the order of the court affirming the award, and the final judgment vesting title in the United States all referred
to the condemnation petition, which described the parcel sought to be condemned as an
area of 194. 790 acres "which included an area of 12. 658 acres, conveyed and intended
to be conveyed to the government by deed dated February 11, 1930
" The appeals
court found it evident that the condemnation proceedings merely reaffirmed the title of
the government to the property donated by the Cottings in their deed of February 11,
1930, and that title, the court continued, was subject to the reservation of the easement
therein described.
The court mentioned the fact that ordinarily an unqualified taking in fee took all interests even though they were not specified in detail. Easements over lands condemned
in fee simple were taken unless specifically excluded from the taking. But in this case,
the court considered that so far as the 12-acre strip was concerned, the condemnation
was definitely limited in scope to the property which had been given to the government
free of charge in 1930, and that gift was subject to the easement.
The appeals court also found that the government's alternative contention, that the
United States had gained title of the 12-acre strip by adverse possession since 1933, was
untenable. The position of the government had not been adverse in the sense that it had
been open, notorious, hostile, inconsistent with the easement, and maintained with the
intention to hold adversely. "
Two other interesting decisions pertaining to access rights were handed down by
courts in Louisiana and New York during the year.
Louisiana
In 1950 the English Realty Company, a holding company for the Red Ball Freight
Lines, bought an 18-acre tract of land abutting on Linwood Avenue in the City of Shreveport. The company subsequently sold all but 4.94 acres, the remaining 700 feet fronting on Linwood Avenue, an eiqpressway. Most of this remaining frontage was below the
level of a ramp leading over a viaduct, but there were approximately 43 feet at the
southern end of the property at ground level. However, the frontage level with the street
was 80 near to the elevated portion of the overpass that its use for ingress and egress of
the Red Ball trucks would create a serious traffic hazard. The city refused to permit
access to the expressway.
" S e e MemoranduB 84, December 1955, Connlttee on Land A c q u i s i t i o n and Control o f H i ^ a y Access and Adjacent Areas,
Highway Research C o r r e l s t i o n S e r n c e C i r c u l a r 303.
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Having no access of any kind to its remaining property, the realty company attempted
to obtain passage across adjoining land. The trial court rendered judgment for the company and the owners of the adjoining land appealed. The realty company made the claim
that its property was enclosed and that i t had no access to a public road.
The Supreme Court declared that the property in question was not enclosed within the
meaning of the law relative thereto, since it actually had access to Linwood Avenue. The
court noted that the overpass had been in existence when the 18-acre tract was purchased,
and the buyers were aware that a portion of the frontage was below the level of the approach to the overpass. If by reason of the various property sales i t had made, the
company now found itself holding acreage fronting that part of the overpass to which the
city might be justified in refusing access, it was not entitled to claim passage over the
adjoining property since the situation respecting access of which it now complained was
wholly created by its own act.
The court pointed out that under previous decisions, neither the state nor its political
subdivisions had the legal right to deny an abutting property owner all access to the adjoining highway (State ex rel. Gebelin v. Department of Highways, 8 So. (2d) 71, 1942).
This being the case, the abutting landowner had a remedy against the public authority,
and the city's refusal to accede to a demand for access, even if justified, did not warrant seeking relief in the form of a passage across the adjoining property under the enclosure law.
The Supreme Court concluded that the company had no cause of action and reversed
the judgment of the lower court (English Realty Company v. Meyer, (82 So. (2d) 698,
June 30, 1955).
New York
This is a claim against the state by a landowner from whom property was appropriated
for improvement of a section of the Taconic State Parkway. In addition to the appropriation of two easements on the parkway proper, the taking included a triangular strip of
land fronting both on the parkway and on UnderhiU Road, a town highway and not a controlled-access highway. The fee part was taken to accomplish a grade separation to
permit the parkway to pass under the tOAwn highway.
The landowner claimed that his remaining property was landlocked by the state's
action, but the court held that this was not the case, since he still had access to Underbill Road over the fee portion taken by the state. It was the intent of the controlling
legislation (Conservation Law, Sec. 676, Subdivision 2) to afford an abutting owner a
means of ingress and egress in a case such as this. Further substantiation of the court's
holding was found in an opinion of the attorney general (1946 Op. Atty. Gen. 179) as
follows:
"Where the acquisition of lands for parks or parkways results in the abutting owner
becoming landlocked as stated in question number two, such owner by law is given a
right-of-way by necessity over the lands so acquired which vests in him the right of
access to a local road from his remaimng lands."
The court concluded that the claimant's remainder was not landlocked; that he was
vested with the legal r i ^ t of access to and from the local highway and that his damage
was to be measured accordingly (Robinson v. State, 137 N. Y. S. (2d) 673, February 8,
1955)."
Access Rights on New Highways
Where an existing conventional highway is converted to an expressway, it is well
settled that loss of access to the abutting property is an element of damages that is
compensable. However, when a controUed-access highway is constructed on a new
location, the courts of a number of states have held that the abutting owner, never
having had access to the highway, does not acquire such rights to the new e^ressway.
" S e e Menorandum 8 1 , August 19SS, Coomiittee on Land A c q u i s i t i o n and C o n t r o l o f Highway Access and Adjacent Areas,
Highway Research C o r r e l a t i o n Service C i r c u l a r 291.
C a l i f o r n i a , Kentucky, Ohio, Oregon, and Wisconain.
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A significant case which followed this doctrine was handed down by the Supreme Court
of Wisconsin during the year, in the case of Carazalla v. State of Wisconsin, 71 N. W.
(2d) 276, June 28, 1955.
A relocation of an existii^ highway was involved in this case. The contesting property owner's land consisted of a 172-acre dairy farm in Marathon County immediately
north of the city limits of Wausau. The outside boundaries of the farm roughly formed
the figure of a cross, with US 51 constituting the west boundary of the cross arm. The
proposed relocation would pass through the Carazalla farm a short distance to the east
of its prior location, resulting in the division of the farm into three noncontiguous parcels, two of which would be located to the west and one to the east of the new highway.
The taking included 13. 05 acres (See Figure 4).

130 ACRES

CITY LIMITS

Figure 4. Wisconsin: Carazalla V. State, 71 N.W.(2d) 276, June 28,
1955.

The trial court awarded the Carazallas $14,000, which the jury considered to be the
difference between the fair market value of the farm before the taking and the fair market value after the taking. The county and the state appealed the verdict and in a decision
handed down on May 3, 1955, the state supreme court upheld the verdict of the lower
court. In so doing, the high court held that the $14,000 award was not excessive where
land, located close to a large city, was divided by a new highway into three noncontiguous parcels thereby reducing commercial value as well as value for farming purposes
(Carazalla v. State, 70 N. W. (2d) 208, reversed on rehearing as indicated above).
The state and county argued that the trial court had erred i n refusing to give the jury
their requested instruction to the effect that the jury was to disregard any testimony
relating to decrease in value of the portion of the farm which remained after the taking
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rehearing), however, held that the fact that no part of the Carazailas' farm was devoted
to commercial use at the time of taking did not render the admission of such testimony
improper, since because of the proximity of the property to the city, it was reasonable
to infer from the evidence that the land might be put to commercial use in the near future.
The state and county also argued that diversion of traffic was not a proper item of
damages in condemnation proceedings resulting in a partial taking, citing decisions from
other jurisdictions to this effect. The court (before rehearing) pointed out that these
cases were rendered in jurisdictions which did not follow the Wisconsin rule that general benefits resulting from an improvement, in the case of a partial taking, were to
be offset against damages recoverable by the landowner. The high court was of the
opinion that the trial court's statement, as quoted below, correctly stated the law on
the point at issue:
Counsel on both sides conceded that «hen a stiip of land i s taken for highway purposes, and the construction of the new highway adds to the ralue of the parcel of land remaining after the taking, that the benef i t s or increased value because of highway, should be deducted in computing the damages which should be
awarded to the owner. I f such benefits are to be considered in fixing the value of the property after the
taking, then in all fairness, i t seems that the damages sustained fay the owner because of the relocation
of the highway upon his property should also be taken into consideration. In other m>rds, i f the ovmer i s
to be charged for the improvement to his property by the construction of the road on one side of his land
he should he compensated for the damages sustained by him on account of the diversion of all or a part of
the traffic from the hi^way abutting the other side of his property. After a l l , the questions to be determined by the jury are: 'Mlhat was the fair market value of the property before the taking'" and "What
was the fair market value of the property after the taking'" and any evidence that would help the jury in
arriving at a fair and just answer to these questions should be admitted in evidence.

On a rehearing of the case, the state supreme court reversed its previous judgment,
holding that refusal to give condemnors' requested instruction that a l l evidence of loss
of value for commercial purposes due to making the relocated highway a controUed-access highway should be disregarded was prejudicial error (Carazalla v. State of Wisconsin, 71 N. W. (2d) 276, June 28, 1955).
In connection with the rehearing, briefs were submitted by the State Attorney General
and the American Automobile Association, "amicus curiae, " stressing the argumentthat
any loss of commercial value to the property owners' remaining lands was due to the
exercise of the state's police power and not to a taking by eminent domain. The court
found substantiation for this argument in cited law review articles^", the authors of
which agreed that the limiting of access to a public highway through governmental action
results from the exercise of the police power, and that in the case of a newly laid or
relocated highway, where no prior right of access existed on the part of the abutting
landowners, such abutting landowners were not entitled to compensation. The court
also cited the Oregon case of State v. Burk, 265 P. (2d) 783, 1954, which involved a
partial taking of land for the relocation of a highway on which access was to be controlled. The Oregon court held that no damages were recoverable for any deprivation
of easement of access because the landowners never possessed such an easement as to
the newly located highway.
The present court stated that in its original opinion it had failed to perceive that any
damages to the remaining lands due to the exercise by the state of its police power in
making the relocated highway a controUed-access highway were not recoverable. The
reason for this lack of perception, continued the court, was that the institution of the
condemnation proceedings and the designation of the relocated highway as a controlledaccess highway were so interwoven that the two were considered to be an inseparable
whole when actually they constituted two separate and distinct acts.
Although any decrease m the value of the portion of the Carazalla farm remaining
after the taking, as a result of destruction of its value for commercial purposes, the
court went on to say, might ordinarily be considered in determining compensation for
land taken, such rule was inapplicable where moving traffic would have had suitable
ingress to and egress from the owners' lands abutting the relocated highway but for the
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fact that the state's police power had been exercised to prohibit this by making the relocated highway a controlled-access highway.
The court remanded the case with directions for a new trial consistent with its final
opinion.
Additionally, the Ohio Supreme Court took occasion, in a decision pertaining to the
right of the state highway department to convert an existing highway into a controUedaccess facility, to point out that an abutting property owner acquired no easement or
right of access to a relocated portion of a highway merely by reason of the fact that his
property abutted thereon.
Regulation of Access Under the Police Power
In the Carazalla case summarized above, the court concluded that the limiting of access to a public highway through governmental action is based upon the exercise of the
police power, and that in the case of a newly laid out or relocated highway, where no
prior right of access existed, an abutting landowner was not entitled to compensation
for access rights.
There is an increasing tendency to distinguish between the taking of access rights
under the power of eminent domain, and the regulation of access rights under the police
power. This is well illustrated in a paper presented at the open meeting of the Committee on Land Acquisition during the Annual Meeting of the Highway Research Board
in January 1956. In this paper, "Regulation of Access vs. Control of Access in Oklahoma, " (See page 55 ) LeRoy Powers, Chief Counsel of the Oklahoma Department of
Highways, discusses the distinction between "regulation" and "control" of access and
and the practical application of the principles involved in his state. The state's experience in regulating access to belt highways or bypasses being constructed in the
vicinity of Tulsa and Oklahoma City should prove extremely helpful to other states with
similar problems.
Police power controls were also the subject m part of a paper presented by Adolf
Feifarek. Research Assistant at the University of Wisconsin Law School. Feifarek's
paper, "Administration of Highway Protection Laws, " outlines his findings in a study
of highway protection laws, court decisions, attorney generals' opinions, etc. under
which the Wisconsin State Highway Commission operates. Much of Feifarek's paper is
taken up with the Carazalla case, with its emphasis on the use of the police power to
regulate access, and its implications concerning the expressway program. Feifarek,
however, also devotes a part of his paper to other police power controls such as zoning,
driveway control, etc. This study of highway protection laws will no doubt be of great
assistance to the Wisconsin Highway Commission in its administration of the state's
highway program, and may set a pattern for similar studies in other states. The Committee hopes that a report on the completed project can be presented at a future meeting.
Feifarek's paper is included in f u l l in this bulletin.
Limiting Access to Existing Highways
One other paper presented at the open meeting of the committee stressed the distinction between limiting access via eminent domain versus limiting access through the
police power. This is a paper presented by William E.Duhaime, of McAllister, Duncan
and Brophy, Oregon lawyers, under the title "Limiting Access to Existing Highways. "
Duhaime has done considerable legal research on his subject, and the results of his
study should prove very helpful to anyone concerned with the problem of controlling
highway access. (See page 76)
The authority of the Ohio State highway department to convert an existing highway
into a controlled-access facility was upheld by the State Supreme Court in a decision
handed down on June 15, 1955 (Rothwell v. Linzell, 127 N. E. (2d) 524),
''^See HeBorandun 84, Deceaber 19SS, G o m i t t e e on Land A c q u i s i t i o n and C o n t r o l o f Highway Access and Adjacent Areas,
Hie^way Research Q i r r e l a t i o n S e m c e Q r c u l a r 303
^^Rothwell T . U n z e l l , 127 N.E. (2d) 524, June 15,
23see page 27.
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Abutting property owners on US 40 in Madison County brought action to enjoin the
director of highways from taking access rights to the highway. The property owners
asked that if such rights might be taken under existing law, then the director be enjoined from taking access rights "without f i r s t providing said abutting property owners
with reasonable access in the nature of 'service highways' as required by the terms of
the statute." The Common Pleas Court entered judgment in favor of the landowners
and the juc^;ment was affirmed by the Court of Appeals.
The portion of US 40 in Madison County had been largely reconstructed as a divided
four-lane highway. In 1950, the director designated the Madison County portion of the
highway from the west limits of West Jefferson to the Clark County line, a distance of
13. 58 miles, as a controlled-access highway, acting under authority of Section 1178-21
of the Ohio General Code, which authorized him to establish controlled-access highways
in the manner in which he was authorized to establish conventional type highways (See
Figure 5).
The property owners contended that the statutes did not authorize the director to
change a short, isolated section of an ordinary state road into a controlled-access highway. The court remarked that the strip of highway in controversy was neither "isolated"
nor a section of "an ordinary state road." Nor did the court find anything in the statutes
to indicate that the shortness of the section was an impediment to its establishment as
a controlled-access highway or a part of such a highway. Furthermore, the court found
no justification in the landowners' contention that the section involved in the instant case
was not being incorporated into an existing or projected controlled-access highway. The
record disclosed that over 55 of the 227 miles of US 40 in Ohio had already been designated as controlled-access. Section 1178-21 of the General Code clearly contemplated
that "an existing highway in whole or part" might be "designated as, or included within,
a controlled access highway. "
The landowners argued that the director had no authority to designate this section of
road as a controlled-access highway because it was not "especially designed for through
t r a f f i c , " in accordance with the definition found in the statutes. The court stated that
considerable weight should be given to the administrative determination of the director.
The burden of proving that this section of road was not especially designed for through
traffic rested with the property owners.
D E C L A R E D LIMITED ACCESS
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Figure 5. Ohio: Rothwell v. L i n z e l l . N.E. (2d) 524, June 15, 1955.

The court found the argument that the section of road in controversy was not originally especially designed as a controlled-access highway without significance, since the
original design was at least as remote as 1837. In the court's opinion, the mere fact
that a highway was designed for use by abutters and local traffic was not inconsistent
with a conclusion that such highway was especially designed for through traffic. The
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court took judicial notice of the fact that there was very little four-lane divided highway
mileage in Ohio and that highway mileage, at least where it now existed in rural areas,
was almost invariably part of a highway clearly and obviously designed principally and
especially for through traffic.
At this point the court took occasion to differentiate between the rights of an abutting
owner Vhen an existing highway was converted to an ei^ressway and his rights to an
expressway constructed on new location. In the court's opinion under the Ohio statute
(Pages Ohio Gen. Code Ann., Sec. 1178.21) the mere designation of an existing highway
as a controUed-access highway did not deprive the abutting owner of the easement or
right of access that he theretofore had. ("Where an existing highway in whole or part
has been designated as, or included within, a limited-access highway or freeway existing easements of access may be extinguished by purchase, gift, agreement, or by
condemnation.")
However, with respect to a newly located portion of controlled-access highway, the
court believed the statute prevented acquisition by an abutting property owner of an
easement or right of access to the relocated portion merely by reason of the fact that
his property abutted on such relocated portion. ("A 'limited-access highway' or 'freeway' is a highway especially designed for through traffic and over which abutting property owners have no easement or right of access by reason of the fact that their property
abuts upon such highway, and access to which may be allowed only at highway intersections designated by the director.")
Another point raised by the landowners was that under the provision quoted directly
above, the director.mu^ deny access to the expresawzy except at designated intersections. The court thought this provision merely authorized the director to so deny access.
The extent to which he exercised such authority was left to his discretion. Similarly,
the director's authority to construct "service highways" was not mandatory, but permissive.
A final point raised by the property owners concerned the right of the director of
highways to acquire access rights from some abutting owners while others were permitted to have private driveways, and still others had no access rights taken from
portions of their property. Additionally, owners of property on the south side of the
portion of US 40 in question still retained all access r i ^ t s . The complaining landowners claimed that if the statute permitted this, it violated the equal protection clauses
of the state and federal constitutions.
The court pointed out that property rights were being taken pursuant to an exercise
of the state's right of eminent domain for the public use and the public welfare and in
exchange for f u l l compensation. The complaining property owners could not, therefore, rely on the ordinary limitations on the exercise of the right of eminent domain.
The Ohio constitution provided that "private property," such as access rights, "shall
ever be held... subservient to the public welfare." In effect, said the court, an owner
of property held title to that property subject to a perpetual optional right of his government to acquire that property for public use on the payment of f u l l compensation in
money therefor.
The court added that if the complaint that the director did not take access rights
from other abutting property owners was well founded, it might possibly justify other
legal proceedings to require the director to so act. However, the mere fact, if it was
a fact, that the director had failed to perform some of his duties was no reason for enjoining him from performing other duties that he was undertaking to perform.
The supreme court reversed the decision of the court of appeals and rendered final
judgment for the director of highways.
Impairment of Access
In a decision handed down on July 20, 1954, the Supreme Judicial Court of Massachusetts held that a landowner was entitled to compensation for any impairment or
^*See MenoTandum 83, NoTember 1955, Cnimittee on Land A c q u i s i t i o n and Cantrol oi Highway Access and A d j a c e n t
Highway Research C o r r e l a t i o n Service C i r c u l a r 301.
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deprivation of access which affected the value of the property, even though the owner
retained indirect access to the highway (Nichols et al. v. Commonwealth, 121 N. £ . (2d)56).
Nichols et al. were the owners of a parcel of land comprising approximately six acres
with a frontage of approximately 410 feet on the Newburyport Turnpike to which they had
direct access. Approximately 0. 37 of an acre was taken by the Department of Public
Works in connection with the establishment of a new location for the turnpike (See Figure 6). It will be noted that the landowners had indirect access to the new highway by
way of Preston Street after the taking.
The Superior Court of Essex County excluded certain evidence as to this new means
of access to which exclusion the landowners objected, and the case was appealed to the
Supreme Judicial Court. The landowners also took exception to parts of the trial court's
charge to the jury. The evidence excluded involved the distance which the landowner
must travel to reach the turnpike by the new access. The judge instructed the jury to
the effect that whether or not there was access was the only legal question involved.
Legally it made no difference whether the means of access was convenient or inconvenient. The high court held that the evidence was erroneously excluded, even though
there was evidence that the landowners had indirect access to the new highway.
Massachusetts law provides that if a controUed-access highway is laid out in whole
or in part in the location of an existing public way, the owners of land abutting upon such
existing public way shall be entitled to recover damages for the taking of or injury to their
easements of access to such highway (General Laws of Massachusetts, Ch. 81, Sec. 7C).
The law further provides that damages for property taken shall be fixed at the value thereof before the taking, and in case only part of a parcel is taken, damages for injury to the
part not taken, caused by the taking or by the public improvement for which the taking is
made (General Laws of Massachusetts, Ch. 79, Sec. 12).
The high court interpreted these provisions as meaning that any impairment or de-
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privation of access which an owner formerly had to a public highway might so affect the
value of the remainder of the land not taken as to be compensable.
In considering the provision of Ch. 79, Sec. 12C, the court cited a previous case,
(United States Gypsum Co. v. Mystic River Bridge Authority, 106 N. E. (2d) 677, 1952)
in which the court said:
"The Legislature, however, is not limited in providing compensation to damages
which the land-owner is entitled to receive as a matter of constitutional right but may
extend compensation to instances where an exercise of eminent domain would result in
a real hardship to one whose property has been damaged or injured if he were deprived
of compensation." Manifestly, the present court stated, this was what the Legislature
inteflded to do and did do by the enactment of Ch. 81, Sec. 7C.
The high court concluded that the trial court erred in excluding evidence which bore
upon the impairment of an injury to the landowners' former access to the highway."
Service Facilities on Toll Roads
In connection with construction of the Garden State Parkway, the New Jersey Highway
Authority planned to construct service areas at points which had been zoned by the Town
of Bloomfield for residential purposes. The town asked for an injunction and a declaration to the effect that the authority was subject to local zoning and building regulations
in the erection of restaurants and gasoline filling stations within the territorial limits
of the town.
The New Jersey Supreme Court, in a decision handed down on April 25, 1955, (Bloomfield V. New Jersey Highway Authority, 113 A. (2d) 658), stated that there was no doubt
whatever as to the power of the legislature to immunize its public authorities from the
provisions of local zoning and building restrictions, citing previous decisions to substantiate this opinion. The only question remaining, therefore, was whether the legislature contemplated that the New Jersey Highway Authority would be subject to such requirements. The court found nothing in the pertinent statute (Laws of 1952, Chapter 16)
to mdicate that such was the legislative intent.
The Town of Bloomfield contended that the authority was not the alter ego of the state,
and that its service areas constituted proprietary rather than governmental functions.
Consequently the authority was not entitled to the immunity from local regulations which
the town acknowledged ordinarily extended to operations by the state itself and by its
agencies engaged in governmental functions.
The court, however, cited a previous decision (Behnke v. New Jersey Highway Authority, 97 A. (2d) 647, 1953) where the parkway was described as a state project for a public
use which had, for administrative reasons, been entrusted to an autonomous body created
by the state. Operations of the 165-mile controlled-access highway itself, as a revenuefinanced facility, was admittedly a proper governmental function, and the various subordinate operations (including the service areas) were merely incidental thereto, and
appropriate and necessary for the satisfactory fulfillment of the social objectives. In
the court's opinion, it did not matter whether these subordinate operations, considered
alone, crossed the "shadowy line between governmental and proprietary functions" for,
in either event, they constituted a proper public use.
The court pointed out that the need for new highway construction had been expressly
recognized by the Federal Government and the various states. Serious local opposition
had developed along the routes of construction of needed expressways in New Jersey and
in other states. The court believed that although these objections were understandable
and the landowners were entitled to sympathetic consideration, individual property rights
must in the public interest give way to the greater good for the greater number. Where
the highway authorities had, within statutory delegations of power, conscientiously
selected the route of the highway and the sites of its incidental facilities, it was highly
proper that the courts not intrude.
No suggestion had been made that in locating the route of the Garden State Parkway,
Memorendum 79, Hey 19SS, Oaneittee on Land A c q u i e i t i o n and Control o f Highway Acceaa and A 4 ] > c e n t Areas,
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through residential areas of Bloomfield and other communities, the authority was obliged
to comply with local zoning restrictions. The court found nothing whatever to indicate
that the parkway's service faciUties were to be differentiated from its traveled right-ofway. The dominating policy consideration as well as the legislative history and terminology satisfied the court that the Garden State Parkway legislation was intended to and
did immunize the authority's proper operations from the restrictive provisions of the
local zoning ordinances of Bloomfield and the other communities along the parkway's
route.
In this case, the chief justice of the New Jersey Supreme Court filed a dissenting
opinion in which he was joined by one other justice. The chief justice agreed that the
highway authority had the power to condemn the land in question for the construction of
a service area. However, he continued, i t did not follow that all property validly condemned was exempt from municipal regulation. "Regardless of how desirable such
services may be for the convenience of travelers upon the parkway, the furnishing of
gasoline, food and drink constitutes a proprietary function. " Operation of the restaurants and gasoline stations in question would be carried on as a profit-making enterprise by private corporations or individuals who were to lease the property from the
authority. Clearly, said the dissenting justice, their operations were subject to general municipal regulation such as sanitation and the police power generally, including
zoning ordinances.
Nor, continued the justice, could the legislative declaration that the operation and
maintenance of such projects constituted the performance of "an essential governmental
function" support the view of the majority. The legislature could not change the nature
of an enterprise merely by labelling it as an essential governmental activity when patenUy it did not fall within that category. The dissentii^ justice concluded that the erection
of the service areas in question was subject to local zoning ordinances.
Access Rights to State Parkways
In a decision handed down on July 12, 1955, the New York Court of Claims held that
the public had no direct right of access to a State Parkway, and refused an award of
consequential damages to owners of property who claimed the substitute access provided them upon completion of the Lakeshore Parkway was inadequate.
The property involved in this case was located in Monroe County, New York, and was
originally owned by one Fred T. Hutchins. Part of the property was subdivided in 1934.
In 1935, the county acquired some of the remainder of Hutchins' land, south of the subdivision, for the Lakeshore Parkway, to be constructed by the Genesee State Park Commission. Included in the deed was a 32-foot reservation covering a right-of-way and
easement connecting Hutchins' land north of the parkway with the parkway. In the
event of the discontinuance of the use of this easement for a period of two years or more,
because of such access no longer being necessary, such easement of access was to
terminate.
Claimants in this case were owners of property located in the subdivision. Deeds to
the property involved granted the owners a right-of-way or easement over a roadway
running from the North Hamlin Road across Hutchins' farm and connectii^ with Summer
Haven Drive, such right-of-way to continue until such time as the Lake Ontario State
Parkway or boulevard was constructed and open to traffic, at which time the part of the
right-of-way easement south of the Parkway or boulevard was to terminate.
Construction of the Parkway commenced in 1949, but access of the Summer Haven
property owners was not cut off until 1951, at which time there was substituted therefor a frontage road from the subdivision to an existing paved road and thence to the
Hamlin-Parma Town Line Road. Since the parkway had not been constructed and was
not open to traffic, the Court of Claims of New York considered that the existing easements has been appropriated, and since they constituted property, just compensation
must be paid therefor. However, the court continued, in estimating their reasonable
market value, they could not be considered separately, but must be considered a part
'"See Memorandun 8 1 , August 1955, Comnittee on Land A c q u i s i t i o n and Control o f Highway Access a n d A d j a c e n t
Highway Research C o r r e l a t i o n S e r n c e C i r c u l a r 291.
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of the property which they served. In making an award for easements taken, there
would be no compensation for the easements themselves, beyond a nominal sum and the
right of claimants to recover would rest chiefly upon proof of consequential damages;
in other words, the injury to the land to which the easement was appurtenant.
The easements, or rights-of-way appropriated, together with the easement over the
right-of-way on the Hutchins' lands south of the Parkway, did afford the claimants access to and from a public highway, the North Hamlin Road. However, this easement
over the Hutchins' Farm to the south of the Parkway was to terminate upon construction
of the Parkway. Claimants apparently expected that when the Parkway was opened they
would have access thereto. But the court pointed out the distinction between the rights
of the public in and to public highways and its rights in and to a road running through a
parkway which was part of the State's Parkway System, citing a previous case (Board
of Supervisors of Monroe County v. Wilkin, 22 N. Y. S. (2d) 465, 466, 1940) to the effect
that the right to have a highway kept open for access as well as for travel was not applicable to a parkway.
Accordingly, continued the court, the easements affording access to the Parkway,
had they not been appropriated would not have been as suitable as the access afforded
claimants by the frontage road provided. The landowners claimed that the substitute
access road was inadequate and they therefore were entitled to damages. The court
could not agree with this contention. The claimants had been provided with suitable
means of ingress and egress and the state had thereby discharged its obligation to them.
The court concluded that there had been no consequential damage to the remaining
unappropriated lands of the claimants, and awarded nominal damages m the sum of $1
to each claimant (Gilmore v. State, 143 N. Y. S. (2d) 873, July 12, 1955).
Land Acquisition for Expressways
A request for an injunction to halt the condemnation, by the City of Atlanta, of land
for the North-South Expressway was denied by the Georgia Supreme Court in a decision
handed down on November 29, 1955 (Marist Society of Georgia v. City of Atlanta, 90 S.
E. (2d) 564). The right-of-way which the city sought to condemn was a part of a highway being constructed with federal and state funds pursuant to a contract between the
State Highway Department and the Commissioner of Public Roads.
The contention was made that the city had not been granted legislative authority to
condemn property for a state highway. This argument, the court declared, was based
upon statutes enacted and court decisions handed down prior to an act approved in 1955
(Georgia Laws of 1955, pp. 559-564). The 1955 law provided, among other things, that
any mumcipality, in cooperation with any federal, state or local agency, was authorized
to plan, designate, and establish, limited access highways. The 1955 act also authorized municipalities to acquire private or public property for such highways by purchase
or condemnation "in the same manner as such governmental units are now or may hereafter be authorized by law to acquire such property." Additionally the charter of the
City of Atlanta had been construed to authorize the city to condemn property for public
streets.
It was further contended that the city was proceeding illegally because of a charter
provision to the effect that the city m i ^ t decline to accept property sought to be condemned should the award be deemed too high or unreasonable by the general council.
However, said the court, in the present case the resolution by the mayor and council
authorizing the condemnation of the property described did not undertake to limit or
restrict the condemnation, or limit it to final approval by the city. On the contrary,
the resolution provided specifically that the amount of the final award was to be paid
from a designated fund.
The court also held, in answer to objections raised in connection with the city's
action, that the city was not attempting to condemn more property than provided by the
resolution; the resolution was not insufficient for want of a valid description of the property, since i t referred to a copy of an attached plat; the city was not attempting to acquire a greater interest in the property than was authorized by law, since the 1955 act
provided t»iat property rights were to be acquired in fee simple; the 1955 act did not
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require negotiation with property owners prior to condemnation; etc.
The request for an injunction was denied.
E:qpressways and Urban Planning
"In the past, commercial developments abutting highways have not only destroyed
the landscape but they have also destroyed the highway as a travelway. By denying access to abutting properties except at specially selected and designed access facilities
or at interchanges, it is possible to relate expressways to land use in a way that is consistent with the primary function of the highway." In these words, Joseph L. Intermaggio,
Chief Planner of the Arlington, Virginia, Office of Planning, clearly states the problem
and the ideal solution in his paper, "Expressways," presented at the open meeting
of the Committee on Land Acquisition during the Annual Meeting of the Highway
Research Board in January 1956.
Intermaggio makes a plea for coordination among highway authorities, planmng
agencies, individuals, business and industry, in planning our e:!qpressways m order to
achieve the most beneficial result for the people who live in the communities and use
the travelways in their daily lives. His paper is included in f u l l in this report.
Economic Impact of E:g)ressways
An increasing number of state highway departments and other public and private
organizations made plans for or actually started studies of the economic effect of expressways on urban or rural communities, during the year. Reports of two new studies
undertaken by the California Division of Highways were published during the year in
CALIFORNIA HIGHWAYS AND PUBLIC WORKS. "Templeton Bypass, Removal of
Through Traffic Helps Farm Community," appeared in the July-August 1955 issue, and
"Camarillo Study, Greatest Economic Gains Along Old Highway Route," was included
in the September-October 1955 issue. The Texas highway department, as mentioned
earlier, engaged in bringing its economic study of the Gulf Freeway up to date, and
e:q>ects to complete during 1956, a report covering the period 1950 to 1955. Several
of the states are assembling data pertaining to the economic effects of bypass highways,
in some cases with the aid of highway planning survey funds.
The committee has rendered technical assistance in a number of these studies, in
the belief that the facts thus developed are of great value in assisting those affected by
the expressway program to more accurately evaluate economic effects to be e^qpected.
In order to assist in the planning of such studies, a short memorandum suggesting
methods of approach has been prepared and is available upon request.
REGULATION OF THE ROADSIDE
One of the most difficult problems facing highway authorities today is that of preventing unregulated development along the highway corridors. Many highways have
lost their operating effectiveness because of this ribbon development. Up to this time
it has been rather difficult to obtain desirable statutory authority in this field, due in
part at least to lack of understanding on the part of the public as to the purpose and
meaning of controls, such as the establishment of zoned districts for highway service
facilities, driveway regulations, setbacks, and related matters. These are police
power controls, and if effectively carried out will benefit the abutting landowner as
well as the general public. Effective control of the roadside can preserve the efficiency
of an existing highway and prevent the necessity of relocations with their attendant loss
of business to roadside facilities due to diversion of traffic.
Generally, the courts will uphold police power controls such as those mentioned
above, if reasonable in conception and application. But if the imposition of such controls bears no real relation to the public welfare, or imposes undue hardship on the
abutting landowner, t h ^ may ^ot withstand a'court test, as indicated in the following pages.
Setbacks in Zoning Ordinances
Decisions handed town in two states, Florida and New York, during 1955 illustrated
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the tendency of courts to insist that the application of police power controls be reasonable.
Florida
The owners of property abutting on N. W. 7th Avenue and N. W. 106th Street in Miami,
as shown in Figure 7, applied for a permit to construct a hospital. The permit was refused for several reasons and the owners brought suit attacking the county zoning and
setback regulation as unreasonable and confiscatory. The Circuit Court for Dade County
sustained the action of the county and an appeal was taken to the State Supreme Court.
The high court held that the zoning regulation was valid as such and that the property
in question did not meet the requirements for a hospital. As noted in the sketch, 100
feet of the property was in a BU-2A zone in which hospitals were allowed, but the remaining 183 feet was classified as RU-2, residential. No hospital could be built within
100 feet of any RU-2 zone, nor within 50 feet of any property under a different ownership.
The court, however, refused to approve application of the setback provision in the
zoning ordinance as attempted by the county. This provision required that there be a
25-foot setback from the property line abutting a public way. The court considered this
a reasonable requirement but took exception to the method used by the county m its application. Zoning officials construed the south line of the property as the centerline of
the street, or more correctly, as the court said, the centerline of a proposed street to
be improved at some indefinite date in the future. The record indicated that the property
on the south projected into an area that might sometime be 106th Street, but the court
found no dedicated public wav.
The court thought it clear from the record that the county had singled out this
particular parcel for an unusual application
of its requirement. The effect of this application in this instance was that the land1
owners were actually being required to set
1
1
back some 40 feet from their south property
1
1
line instead of 25 feet as required by the
1
wording of the regulation itself.
•.—^
The court was of the opinion that when a
setback regulation was peculiarly applied to
a particular parcel in afashion different from
the application thereof to other property simi101 a
Sf
larly conditioned, such application might
T
amount to an unlawful taking without compensation, contrary to the letter of Section
12 of the Declaration of Rights of the Florida
Constitution.
Such was the effect of the
Figure 7. Mayer v. Dade County, F l o r i d a ,
application of the setback requirement in
82 So, (2d) 513.
this case.
In conclusion, the Supreme Court held that the 25-foot setback on the south should be
measured from the south line of the property and not from some imaginary street boundary which was anticipated for future development (Mayer v. Dade County, 82 So. (2d)
513, September 21, 1955).

J I

New York
In a decision handed down on April 18, 1955, a State Supreme Court held that refusal
of the Board of Appeals of the Village of Malverne to grant a special exception to a
minimum setback provision, without stating any reason therefor, was arbitrary, capricious and an abuse of discretion (Goldberg v. Mackreth, 142 N. Y. S. (2d) 281).
The setback provision in question required a mimmum setback for corner lots of 25
feet from each street^ provided that "if at the time this ordinance becomes effective,
any corner lot is held in a single and separate ownership with a width of less than sixty
(60) feet, the depth of the front yard on one side of the lot may be decreased when auth-
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orized as a special exception by the Board of Appeals as hereinafter provided. "
The owner of the property in question applied for permission to erect a dwelling pursuant to the special exception clause, but his application was denied by the Board of
Appeals, no reason for such denial being given.
The property in question, a corner lot 42 x 150 feet, had been in single continuous
ownership since prior to passage of the ordinance. The Board of Appeals stressed the
fact that the owner purchased the property with f u l l knowledge of the zoning restrictions
and was therefore the victim of a self-imposed hardship. The court, however, pointed
out that this was not a case where a variance was sought because of unnecessary hardship. Rather, the landowner sought relief through the "special exception" proviso in the
ordinance. According to the court, an exception in a zoning ordinance is one allowable
where facts and conditions set forth in the ordinance itself, as those upon which it may
be permitted, are found by the board to exist. The difference between a special exception and a variance is that in the former case it is not necessary for the applicant to
show hardship, while in the latter i t is.
From the dimensions of the plot in this particular case, it was apparent that conformity with the usual setback provisions would require a building to be no wider than
11 feet. The absurdity of such a result, said the court, was obvious. Refusal to grant
the exception in a situation falling squarely within the provision of the ordinance was,
in the court's opinion, arbitrary, capricious and an abuse of discretion.
The Supreme Court annulled the determination of the Board of Appeals and granted
a permit to the landowner to erect his dwelling under the "special exception" provision
of the ordinance.
Driveway Regulation
An attempt by the Town of Littleton, Colorado, to Impose an annual license or permit
fee on the owner of property having a curb cut was stricken down by the State Supreme
Court during the past year (Heckendorf v. Town of Littleton, 286 P. (2d) 615, July 11,
1955).
Heckenforf was convicted of violating a town ordinance for failure to obtain a license
and pay an annual fee of $82 for a curb cut which he used for commercial purposes in
a commercial or manufacturing zone. The ordinance in question was enacted ostensibly
"for the purpose of regulating streets, *** the use and manner of motor vehicles entering and leaving private property from and to the public streets and avenues; the flow of
vehicular traffic along the streets and avenues; the use of vehicular parking space or
spaces along the curb lines of streets and avenues." An annual fee of $18 for each curb
cut of 12 feet or less, and $2 per foot for cuts in excess thereof was required. The
county court sustained the conviction and Heckendorf appealed.
The property owner alleged f i r s t that the town had no power to regulate curb cuts by
license. An examination of existing state statutes, however, led the court to believe
that the town did have the right to regulate curb cuts under its police power. The court
also held that the town's action did not constitute an attempt to deprive him of ingress
and egress, as alleged, but was merely a purported attempt to regulate the same under
the police power.
However, the court did find that the ordinance was not a regulatory action. There
was no supervision or regulatory action by the town in enforcing the ordinance. The
curb cut in question was in existence prior to enactment of the ordinance. Town authorities did not inspect the curb cut other than to measure it, estimate the bill for an annual license fee and bill the property owner for the amount. No consideration was
given the type, class or character of the business affected thereby as to whether said
type of business was subject to the police power. Authorities were in agreement that
certain types of business were subject to police regulations and a license fee in their
operation because of the inherent nature of the business, but a tax solely upon the right
of ingress and egress was invalid.
Where regulation or restraint was almost negligible, if not entirely so, said the
court, the levy ceased to be a license fee and became in reality a revenue-raising measure. Previous decisions of the court had held that even though a license fee might
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incidentally raise revenue, there must be some reasonable resemblance between the
fee and the cost of services performed in the matter of regulation. The court concluded
that the fee or charge involved was a tax on ingress and egress and not a regulatory fee
and was therefore unconstitutional.
The Supreme Court reversed the judgment of the lower court and ordered the action
dismissed.
A number of state highway departments have been given legal authority to regulate
ii^ress and egress to abuttii^ property by means of the permit system. Driveway regulation by means of the permit system is provided for in a recent South Carolina law.
Pertinent provisions are as follows:
SecUcn 7. (a) Oi a l l hi^ways ot s e c t i m s of highways i n the State Hi^way Priitiary System not desiepated
as controlled-access f a c i l i t i e s , i t shall be unlawiii] for any person to open up, construct or reconstruct
any private driveway Or side road entrance or exist thereto niiich i s intended for use by any v d i i c l e s i n
entering or leaving such highway unless a permit for such driveway or side road entrance or exit shall
have been obtained from the State Highway Department.
(b) Ihe Department may issue permits for driveways and side road entrances or e x i t s as referred to i n t h i s
section, and include i n such permits such requirements and r e s t r i c t i o n s for d e s i ^ i and location o f the
driveways and side road entrances or exits as may be deemed necessary by the Department to avoid creating
a hazard to the traveling public. Such requirements and r e s t r i c t i o n s may limit the width of such driveways and side road entrances and e x i t s and r e s t r i c t the location of same. Ihe Department may deny any
request for any permit for any driveway, side road entrance or exit «hich i n the judg^nent of the Department may create a hazard to the traveling public. Reascnable frontage roads or other access roads shall
be provided to perve any property for viiich a permit for a direct entrance thereto or exit therefrom has
beei denied, and the Department may construct such frontage roads as may be deemed necessary.
Cc) Any such existing driveway or side road entrance or exit constructed prior to the effective date o f
t h i s act and adjudged by the Department to be unsafe for the traveling public may be changed by the Department so as to eliminate any unsafe features, or closed or displaced by substitution therefor of another
driveway or side road oitrance or e x i t at such place or of such desi^i as may be deemed safe, but no such
existing side road or driveway may be closed unless other reasonable access to the highway i s provided by
a frontage road or otherwise,
(d) Ihe Departmoit may barricade, displace or otherwise close any side road or driveway entrance or exit
constructed or maintained i n violation of t h i s sectaon or of any of the provisions of any permit for the
construction of same,
(e) Any abutting property owner or lessee may f i l e an application within thirty days from a decision of
the Department m the administration of this section for a hearing i n the matter before a c i r c u i t judge at
chambers or i n open court, in the j u d i c i a l c i r c u i t i n which the property i s located, and such court or
judge i s hereby vested with j u r i s d i c t i o n to set the matter for a hearing upon ten days' written notice to
the Department of such hearing and thereupon to determine whether the action of the Department i s i n accordance with the provisions of law. The decision of the c i r c u i t judge may be appealed to the Supreme
Court of South Carolina in the same manner as other appeals from the c i r c u i t courts.
Provided, ho«ever, that the above procedure shall be an alternative method of r e l i e f and shall m no wise
abrogate or deny any property owners' rights as to r e l i e f under any existing law relating to the condennat i c n of property, (South Carolina New Laws, 1956, Page 17)

Gasoline Service Stations
In January 1955, The State Supreme Court of Connecticut handed down a decision
upholding the action of a zoning board of appeals in refusing to grant a certificate of
approval for a gasoline station because traffic conditions at the location selected were
considered hazardous.
In 1946, the then owners of property located on Broad Street in the Town of Milford,
Connecticut, obtained a certificate of approval of location for a gasoline filling station
from the Zoning Board of Appeals. The certificate was not used. In 1952, a new owner
of the property, unaware of the 1946 certificate, applied to the board for a certificate
of approval, which application was denied. No appeal was taken. Subsequently, the
property owner discovered that a certificate of approval had been issued in 1946, and on
the basis of this certificate obtained from the commissioner of motor vehicles a license
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to operate a service station on the premises. Thereupon, the Town of Milford instituted
court action against the commissioner of motor vehicles.
The State Supreme Court held that denial of the certificate in 1952 operated to revoke
the certificate granted in 1946, and that the commissioner of motor vehicles had no
power to issue the license. (Town of Milford v. Commissioner of Motor Vehicles, 96
A. (2d) 806, 1953).
In 1953 the owner of the property again applied to the zoning board for a certificate
approving the premises for the sale of gasoline. The board refused to issue the certificate, whereupon the owner appealed to the court of common pleas. The court dismissed the appeal and the owner appealed to the State Supreme Court which upheld the
action of the lower court. (Atlantic Refining Co. v. Zoning Board of Appeals, 111 A.
(2d) 1, January 11, 1955).
The zoning board denied the application because i t felt that traffic conditions at the
proposed location were hazardous. The property had frontages on three streets and
entrances and exits were proposed for all three. Evidence tended to show that traffic
on the three streets was frequently congested and that many cars, in entering or leaving
the gasoline station would have to cross traffic lanes. Furthermore, as pointed out in
the previous case of Milford v. Commissioner of Motor Vehicles, the presence of the
gasoline station in proximity to a public park might well provide a definite hazard for
those seeking to enjoy the facilities of the park. The Supreme Court concluded that the
board had not acted unreasonably in denying the application.
The refining company also contended that the board had mistaken the law when i t
concluded that it was precluded from granting the application because it had denied a
similar application in 1952. The court brought out the fact that the zoning board might
reverse itself if there had been a material change in circumstances. In this case, the
board had not rested its denial solely upon the ground that i t was bound by the earlier
decision. It rested its decision on the ground that the location of a gasoline station at
the site in question would be hazardous because of traffic conditions. The court considered this ground ample to support the board's decision.
Outdoor Advertising
An attempt by the Ohio Turnpike Commission to prevent the erection of billboards
which would be visible from the turnpike, by appropriating easements covering the right
to erect such billboards, was turned down by the State Supreme Court recently in the
case of Ellis v, Ohio Turnpike Commission, 120 N. E. (2d) 719 (June 30, 1954).
In acquiring property for right-of-way for Ohio Turnpike Project No. 1, the turnpike
commission sought also to appropriate the right to erect billboards, which would be
visible from the turnpike, on the remaining lands of owners, a portion of whose property
was needed for the right-of-way proper. The turnpike commission's action was questioned by two landowners, Ellis and Solether. The petition of Ellis was dismissed by
the Court of Appeals for Lucas County. The Solether petition was held sufficient by the
Court of Appeals for Wood County and the case remanded for further proceedings to
determine whether: (1) the taking of such rights was reasonably necessary to the operation of the turnpike and (2) such rights were to be taken for a public purpose.
Both cases were appealed to the State Supreme Court where it was held that the turnpike commission did not have authority to deny owners of lands taken for construction of
a turnpike the tight to use remaining land for the erection and maintenance of outdoor
advertising devices.
The Ohio Turnpike Commission has statutory authority, among other things, to "acquire, in the name of the state, by purchase or otherwise, on such terms and in such
manner as i t deems proper, such public or private lands, or parts thereof or rights
therein, rights-of-way, property, rights, easements, and interests as it deems necessary for carrying out the purposes of the turnpike act. " (Ohio Revised Code, Sec.
5537. 04(1). Under Section 5537. 06 of the code, the commission may acquire by appropriation any land, rights, rights-of-way, franchises, easements, or other property
necessary or proper for the construction or the efficient operation of any turnpike project.
In its resolution appropriating the lands in issue, the turnpike commission stated
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that among the rights and restrictions appropriated were "all rights to erect on any of
the aforesaid remaining lands any billboard, sign, notice, poster or other advertising
device which would be visible from the travelway of Ohio Turnpike Project No. 1, and
which is not now upon said lands."
The State Supreme Court found nothing in the statutes to indicate that express authority was given the commission under which it might by appropriation, deny the owner of
lands taken for the construction of a turnpike the right to use his remaining lands for
outdoor advertising devices. A previous case (Pontiac Improvement Co. v. Board of
Commissioners, 135 N. E. 635, 1922) was cited to substantiate the present court's opinion. In the Pontiac case, the court held:
" . . . When it is sought to take the property of an individual under statutes granting
such authority to corporations, subject to conditions specifically set forth, the protection of the constitutional guaranty of the right of private property requires that the
powers granted by the Legislature be strictly pursued, and where the authority granted
is to acquire a fee or lesser interest, the term "lesser interest" cannot be construed to
mean authority to prescribe regulations from time to time as to the manner in which the
property may be used or improved by the owner while he is in possession."
Further, even if it were conceded that existing statutory authority was sufficient to
permit the turnpike commission to adopt such a resolution, the court was of the opinion
that i t was too indefinite and uncertain to be valid and enforceable. The word "visible,"
standing alone was vague and ambiguous. What might be visible to one person might
not be visible to another. No standard was set up whereby the word might be accorded
practical meaning and effect.
Although Section 5537.23 of the Revised Code stated that the turnpike act should be
liberally construed to effect the purposes of the same, the court did not believe such
liberal constructions comprehended the appropriation of lands and uses thereof such as
were here involved. "In the interests of safety and to insure an uncluttered view of the
landscape," the court said, "the elimination of billboards and signs in proximity to a
turnpike might be desirable but existing legislative authority to permit such elimination
is lacking."
The court thus upheld the right of Ellis and Solether to erect outdoor advertising
devices on their lands not taken for turnpike construction purposes.
In a separate opimon, one judge, while concurring in the court's judgment, held that
the turnpike commission had sufficient authority to adopt resolutions of appropriation
which would eliminate billboards and other advertising media in close proximity to a
turnpike, which tended to affect safety of travel thereon. However, in the absence of
specific legislative authority defining the authority of the turnpike commission relative
thereto, the necessity of such appropriation must be clearly shown, and the appropriation resolution must be confined to reasonable and definite territorial limits. The
advertising media to be eliminated must not include that which would not ordinarily
distract the attention of a driver of a motor vehicle using a turnpike. The appropriation
resolutions in the instant case, the judge held, were too indefinite and uncertain to be
valid and enforceable.
Another attempt to prevent the erection of billboards was invalidated by a Maryland
court recently, although the circumstances in this case were widely dissimilar to those
of the Ohio case.
When the Board of Municipal and Zoning Appeals of the City of Baltimore approved
the erection of two billboards on an unimproved lot in a f i r s t commercial district in the
city, objections were filed by nearby property owners who claimed that the billboards in
question would have a detrimental effect on the surrounding property. The board's
action was sustained by the Baltimore city court and by the court of appeals, which held
that there was insufficient evidence that the billboards would be injurious to the public
health, safety, security, welfare or morals (Gilmor v. Mayor and City Council of
Baltimore, 109 Atl. (2d) 739, December 10, 1954).
The Baltimore city zoning ordinance permits billboards in f i r s t commercial districts
^^See Memorandum 77, A p r i l 1955, Committee on Land A c q u i s i t i o n and C o n t r o l o f Highway Access and A d j a c e n t
Highway [Research C o r r e l a t i o n Service C i r c u l a r Z72
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provided they are approved by the Board of Municipal and Zoning Appeals. At the required hearing on the present application, the protestants were asked whether they considered the signs injurious to health, safety, and morals. The reply was: "Everyone
here knows the minute that sign goes up the standards of the neighborhood go down
everyone knows an obnoxious sign of this kind in a neighborhood where people live pulls
down values and living conditions and leads to slums which do produce these things of
health and safety the law calls f o r . "
The application had the required approval of the fire commissioner, the health commissioner and the traffic commission. The Board of Zoning Appeals had inspected the
premises and found that the proposed signs "would not create hazards f r o m f i r e or disease and would not menace the public health, safety, security or morals." Many commercial enterprises were located in proximity to the proposed site of the billboards.
A number of adjoining property owners intervened in the appeal to the Baltimore
city court, but the court found the evidence insufficient to warrant disapproving the
zoning board's action in approving the erection of the signs.
The court of appeals found nothing in the record to show that the protesting property
owners came close to meeting the necessary requirements of overcoming the presumption that the Board of Zoning Appeals acted properly. There was no evidence whatever
that the public health, safety, security, welfare, or morals would be adversely affected.
The argument that the erection of a billboard in a f i r s t commercial use district, in
which there were residences, would lead to slums and, in this way, in the future affect
adversely the public health or safety, is an argument that billboards should not be permitted at all in a district in which there are residences or substantial and attractive
businesses, although it is zoned first commercial. Whatever the merits of this argument, continued the court, it is one which should be addressed to the legislature or the
Baltimore city council in an effort to have the law changed. As the law now stood, the
argument was fanciful.
The court of appeals thus affirmed the order of the city court approving the action of
the Board of Municipal and Zoning Appeals in granting the application for erection of the
billboards m question."
Abatement of Encroachments
Many of the state highway departments have legal authority to prohibit encroachments
on the highway right-of-way. The difficulty lies in obtaining compliance with these provisions. Shortage of personnel in the highway departments makes it almost impossible
to do the job without outside help. Unfortunately, in many instances the laws make i n adequate, if any, provision for enforcement.
Recently, the situation in New Jersey became so acute that the state highway department determined to take positive action to enforce state laws pertaining to encroachments. Surveys were made and existing encroachments noted. Owners were requested
to remove such encroachments by letter from the Deputy Attorney General assigned to
the state highway department, and if no results were forthcoming, a follow-up letter
was written, advising the offender that legal action would be taken i f the encroachment
was not abated "forthwith. "
A report on the state's e^gserience with this procedure was given at the open meeting
of the committee by Alexander W. Muir, Director and Chief Engineer, Maintenance and
Operation, New Jersey State Highway Department, under the title "Highway Encroachments in New Jersey." Muir reports that the department is well pleased
with the results obtained so far. His paper, which is included in full in this
bulletin, ouUmes the legal background m New Jersey and the various steps taken to
carry out the program. He also includes several forms which are used, and which the
department has found helpful. New Jersey is to be commended for making this attempt
to abate encroachments of the highway right-of-way. The results so far obtained, as
outlined by Muir, should encourage other highway departments to undertake similar
enforcement programs.
^^See Memorandum 78, A p r i l
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PARKING
At least nine states enacted laws in their 1955 legislative sessions improving methods
or authorizing establishment of off-street parking facilities m municipalities.
Of particular significance are laws of Illinois, Kansas and South Dakota, providing for coordinated systems of parking facilities under which both curb and off-street accommodations may be integrated into a single chain of facilities. The Illinois law (H. B. 828)
authorizes any county to construct and operate parking lots, garages, parking meters
and other revenue producing facilities for the parking of motor vehicles. Such projects
may be financed by bond issues to be amortized solely from facility revenues. Similar
authority is granted to second class cities in Kansas (H. B. 75), and to municipalities in
South Dakota (H. B. 612).
Authority to use on-street parking meter revenue to help finance the establishment
of off-street facilities was granted to incorporated cities and towns in Missouri (H. B. 88),
first-class cities in Nebrasha (L.B. 219) and municipalities in West Virginia (H.B. 266).
Nebraska also passed a law (L. B. 454) authorizing establishment of a parking authority by a city of the metropolitan class, which in fact applies only to the City of Omaha.
System Concept
The question of whether a city could pledge revenue from existing parking facilities
to pay principal and interest on revenue bonds to finance the acquisition of off-street
parking facilities, without submitting the issue to the electorate, was brought before
the Florida courts during the past year. In a decision handed down on June 20, 1955,
the Supreme Court of the state answered in the affirmative (Lynn v. City of Fort Lauderdale, 81 So. (2d) 511). The court also held that the city might obligate itself to maintain
charges for parking facilities at specifically fixed mimmum rates as long as the bonds
were outstanding.
The City of Fort Lauderdale proposed to issue revenue bonds in the amount of
$1,200,000, the money derived therefrom to be used for the following purposes: (a) to
purchase sites for off-street parking areas; (b) to improve such sites and install meters;
(c) to pay a balance of $45,000 due on existing off-street facilities; (d) to make improvements and repairs to existing parking meters; (e) to pay one year's interest on bonds
during the period of preparation of the areas for use by the public; (f) to establish a contingency reserve fund to be used to pay fiscal agents and parking survey experts; (g) to
defray other designated e;q>enses.
For the repayment of the bond loan and interest, the city agreed to pledge all moneys
realized from use of the new facilities are virtually all revenues presently being derived
from existing on-street and off-street parking meters.
The State Supreme Court held that there was nothing unlawful in the financing plan
adopted by the city. Since no ad valorem tax, or pledge of the city's credit was involved,
i t was not necessary to submit the plan to the electorate. A similar plan adopted by the
City of Jacksonville had been upheld by the court in the case of Gate City Garage, Inc.,
v. City of Jacksonville, 66 So. (2d) 653 (1953).
Similarly, the question as to whether the city could obligate itself to fix and maintain
reasonable fees and rental facilities throughout the life of the bonds appeared to have
been answered in the affirmative in the case of State v. City of Miami Beach, 47 So. (2d)
865 (1950). Although no opinion on this particular point was given in the previous case,
a concurring opinion made it clear that a similar pledge was involved. The concurring
justice in that case observed that the record clearly indicated that the City of Miami
Beach did not propose to go into the parking meter or parking facilities business for
gain or profit, and he therefore could see no lawful objection to the city obligating itself
to fix rates and collect charges from its parking facilities to meet the obligation of the
bonds, so long as the revenues derived were used exclusively for retiring the bonds.
This justice considered the city's purpose within the lawful exercise of the police power.
The present court concluded that the City of Fort Lauderdale could lawfully obligate
Florida, I l l i n o i s , Indiana, Kansas, Missouri, Nebraska, South Dakota and Ifcst Virginia.
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itself to maintain charges for parking facilities at a specifically fixed minimum rate as
long as the bonds were outstanding.
Authority to Condemn Land for Off-Street Parking Facilities
The authority of governmental agencies to acquire land for public parking facilities
was challenged in the state courts of Florida and New Jersey during 1955, and in both
cases such authority was upheld.
Florida: In 1952, the City of North Miami instituted condemnation proceedings to
acquire certain property needed for off-street parking, including Parcel 6, a public
square. The city's right to condemn Parcel 6 was challenged, but the trial court held
that the taking was for a public purpose and necessity (Gorman Properties v. City of
North Miami, 81 So. (2d) 524, June 22, 1955). The protesting landowners contended
that compensation should be awarded for the loss of valuable interests incident to the
diversion of the public square to a public parking area. The court, however, held that
such interests were not compensable and that no award would be made therefor.
One of the landowners then asked for an injunction to restrain the city from going
ahead with its plans to establish the off-street parking area. One of the lots owned by
this particular landowner (Lot 19) adjoined the public square, and was originally included
in the lands to be condemned. This lot was excluded from the condemnation proceeding
in the pre-trial conference, but the owner was awarded a substantial sum for other properties taken.
The request for an injunction was turned down by the chancellor and the landowner
appealed to the State Supreme Court. He claimed that he was entitled to have the public
square remain as such so as to be available for the uses and purposes for which it originally was dedicated.
The high court, upon examination of the record, reached the conclusion that the issues
now being raised were foreclosed by the judgment in the condemnation proceeding. The
final judgment in the eminent domain proceeding, from which no appeal had been taken,
was thus affirmed.
New Jersey: To provide parking space for county officers and employees, judges and
jurors attending the courts in the Hall of Records and the adjacent Court House, and for
other persons lawfully using county facilities located in these buildings, the County of
Essex, New Jersey instituted condemnation proceedings to acquire property owned by
the Hindenlang family. All other properties necessary for the contemplated parking lot
had previously been acquired by the county.
The landowners challenged the county's authority to condemn their property for use
as a parking lot, arguing that the primary purpose of the proposed parking lot was the
parking of automobiles of county officers and employees who should be required to use
available public transportation. The trial court held that: (1) "government has the right
to provide parking spaces for its own employees in a reasonable manner, " and (2) "by
having parking space reasonably available to public buildings it aids the overall congested traffic problem which presses upon us constantly in a metropolitan area such as
is Newark. " The lower court concluded that the provision of reasonable parking facilities at reasonable locations near public buildings to which people habitually came was
an essential function of government and that the county had statutory authority to acquire
land for this purpose.
The property owners appealed to the Superior Court of New Jersey which held that
the county's determination that it was necessary, useful and suitable to acquire certain
private property for a parking lot adjoining the Court House and Hall of Records was
conclusive in the absence of an abuse of power or bad faith (County of Essex v. Hindenlang, 114 A. (2d) 461, May 20, 1955).
In so ruling the Superior Court took notice of the fact that the county had statutory
authority to condemn land for a court house and for an administration building like the
Hall of Records, and reasoned that acquisition and maintenance of a parking area for
the use of county officers and employees and for those connected with the courts or who
came on county business was a necessary and reasonable adjunct to such acquisition.
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Furthermore, condemnation of land for a parking area for public buildings was plainly
in line mth the constitutional provision to the effect that powers of counties included
not only those granted in express terms but also those necessarily or fairly implied.
The property owners also argued that condemnation of their property constituted a
taking of private property for a private use. They claimed that the use of the parking
area by "county officers and employees, judges, jurors, court personnel and others
attending the Court House or Hall of Records on court or county business" would leave
little if any space for the general public visiting the two buildings. The court discussed
the question of what constituted public use at some length, and concluded that it was not
necessary, for a use to be public, that the entire community or any considerable portion of it should enjoy the use. The number of people who would participate in or benef i t by the use for which the property was to be condemned was not the determinant of
whether the use was or was not a public one.
Modern traffic conditions, the court went on to say, demanded adequate parking facilities. Affidavits in this case showed that traffic congestion and lack of adequate parking facilities was a serious problem in the vicinity of the Court House and Hall of Records.
The fact that the action taken by the county tended toward the solution of that problem, at
least in good part, did not derogate from its legality, established by appropriate tests.
The more liberal view of what is a "public use," the court concluded, led to the conclusion that the proposed parking area was clearly for the public benefit, to the public advantage, and had public utility.
The Hindenlangs also claimed that the county had failed to prove that the taking of
their property for a parking space was necessary. The court, however, held that the
determination made by the board of freeholders that it was "necessary, useful and suitable" to acquire the property for the purpose stated in its resolution of December 9, 1954,
was conclusive in the absence of abuse of power or bad faith. This was in accordance
with New Jersey law under which the determination of necessity was an administrative
function of the body endowed by the legislature with the power to make it. Such determination would not be upset by the courts in the absence of an affirmative showing of
fraud, bad faith, or manifest abuse. No such showing had been made by the property
owners.
The decision of the trial court was affirmed.
Constitutionality of Parking Enabling Statutes
In at least two states, statutes authorizing the provision of municipal parking facilities were contested in the courts during the year. In Illinois, a statutory provision requiring any city with a planning commission to obtain approval of the commission before
establishing parking facilities was upheld. In Iowa, the courts held that off-street parking facilities constituted a public use for which the power of eminent domain might be
exercised.
Illinois: The Circuit Court of Cook County sustained the constitutionality of the
Illinois parking act, in a condemnation action by the City of Chicago by which the city
sought to acquire certain property to be used for establishing parking facilities. The
circuit court awarded damages in the amount of $51, 500 as compensation, and the
property owner appealed. The State Supreme Court, in a decision handed down on
January 21, 1955, affirmed the judgment of the lower court (City of Chicago v. Central
National Bank in Chicago, 125 N. E. (2d) 94).
The constitutionality of the Ulinois parking law was upheld in Poole v. City of Kankakee, 94 N. E. (2d) 416, 1950, in which the court held that the act embraced the taking of
land for a public use and therefor constituted a proper exercise of the right of eminent
domain.
In the present case, the constitutionality of the act was again challenged on the ground
that a proviso in the act requiring that any city which had established a planning commission "submit to and receive the approval of the plan commission before establishing
or operating any parking facilities, " constituted a delegation of legislative functions
without establishing any standards to guide the exercise of said functions.
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The court was of the opinion that the provision of the parking act requiring approval
of the planning board was not an unconstitutional delegation of legislative power. The
legislative intention, the court pointed out, was to protect a comprehensive plan of
public improvements against municipal action which might tend to destroy the value of
the planned improvements. Furthermore, the functions of the Chicago Plan Commission
was limited to giving advice and making investigations and recommendations without in
any manner impairing the power of the city council to pass upon and appropriate for all
municipal projects and improvements.
The court cited a previous decision (Chicago Dryer Co. v. City of Chicago, 109 N. E.
(2d) 201, 1952) in which it had pointed out that "overall, the fundamental distinction lies
between a delegation of power to make the law, which involves a discretion of what the
law shall be and conferring an authority or discretion as to its execution to be exercised
under and in pursuance of the law."
In addition to preparing and recommending a plan for the development of the city, the
plan commission's duties included giving "aid to the municipal officials charged with the
direction of projects for improvements embraced within the official plan, to further maki i ^ of those projects and generally to promote the realization of the official plan. "
The court concluded that adequate standards were prescribed by statute to guide the
exercise of such discretion as had been conferred on the plan commission.
Iowa: In this case, the land in question had been leased by the City of Webster City
from the Chicago and Northwestern Railway Company. The city had improved, policed
and used it for off-street parking. The property was sold to Ermels Brothers, a partnership, for the purpose of erecting a building thereon while the city was negotiating for
its purchase. After a public hearing, as required by statute, to determine whether public convenience and necessity would be served by the establishment of parking facilities,
the city council determined that such facilities were necessary to the public use and
ordered steps taken to acquire the land. Ermels Brothers sought to enjoin the city from
taking their land. The District Court dismissed their petition and the landowners appealed.
The State Supreme Court noted the statutory provision under which cities and towns
were given authority to provide off-street parking facilities and to acquire land therefor,
after a public hearing to determine whether public convemence and necessity would be
served thereby. The court pointed out that it had spoken on the question of "public use"
on numerous occasions, always to the effect that this was a matter in the f i r s t instance
for legislative determination. Interference on the part of the courts was not warranted
except if there were a clear, plain, and palpable case of transgression. The legislature
had declared, not in so many words, but equally as effective, that off-street parking
facilities inured to the public use and benefit. It did not appear to the court that the
provisions of the statute did not advocate and promote such public use.
Although the court had not previously passed upon the specific question, the courts
of other jurisdictions had on numerous occasions declared the provision of off-street
parking facilities to be a public use. The Iowa Supreme Court was in agreement with
these other decisions, even conceding a resulting special benefit to private individuals.
The record indicated conflicting opinions as to the availability and desirability of
other tracts for off-street parking and other matters, which the court did not feel it
necessary to discuss. Since there appeared to be no fraud, illegality or abuse of discretion involved, the court declared that the decision of the City Council must prevail
(Ermels v. City of Webster City, Iowa, 71 N. W. (2d) 911, September 20, 1955).
Leasing of Municipally-Owned Parking Facilities
Parking authorities in California may not acquire land to be leased to private individuals for construction of parking facilities unless power to control charges or otherwise regulate operations in the public interest is retained, according to a decision of
November 1955, Conmittee on Land Acquisition and Control of Highway Access and A d j a c e n t
Areas, Highway Research Correlation Service, Circular 301
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the State Supreme Court handed down on February 3, 1955 (City and County of SanFrancisco V.Ross, 279 P. (2d) 529).
The City of San Francisco created a parking authority in 1949, acting under the provisions of the Parking Law of 1949. Under the plan agreed upon by the Authority and
the Board of Supervisors, the city was to acquire the desired site by eminent domain
and to lease it to private individuals who would build a structure thereon in accordance
with the city's specifications and operate parking and other facilities therein. The controller, however, refused to certify the availability of funds f o r the acquisition, since
the money in the parking bond fund (approved by the electorate in 1947) could not lawfully be used for the e:q>enditure as proposed. He contended that under the general law
the city could not condemn private property to be immediately leased to private parties
for use as a private venture.
The court called attention to Article 1, Section 14 of the State Constitution, restricting the exercise of eminent domain to specific purposes, not including the use contemplated in the present case, unless it might qualify as a "public use." Section 1238.1 of
the Code of Civil Procedure authorized the city to condemn property for off-street
parking facilities "for public use." The controller insisted that the city's admitted i n tention to refrain from directly controlling rates to be charged to customers and from
otherwise regulating the operation of the proposed facility constituted the operation of
the garage as one in the nature of private business and not as one for "public use."
The court found that California statutes providing for acquisition of land by municipalities for use as parking facilities disclosed a clear legislative policy requiring go><
ernmental control of rates and charges to assure that such facilities fulfilled a public
need. The city argued that it would retain control of rates through its police power.
But the court pointed out that the police power could not be used to regulate the activities of particular individuals and exclude others of the general class from such regulations.
The city also argued that parking at any reasonable rate would serve a public need in
metropolitan San Francisco. Under this theory, according to the court, all off-street
parking facilities in the city, regardless of ownership and primary purpose of operation, might be serving a public use. The parking facility contemplated in the present
case appeared to be a private business whose primary purpose was private gain and
not public need.
This view of the enterprise was further substantiated by the fact that the city intended
to allow a portion of the ground floor frontage of the proposed building to be leased and
occupied by retail stores. Although the area of total floor space to be occupied by such
commercial activity was estimated to be no more than 4 percent thereof, and m i ^ t be
considered as merely an incident to the parking activity, the court believed it nevertheless aided in characterizing the whole operation as a private one for private gain.
The court concluded that the city might not proceed to acquire possession of the land
in the manner proposed.
Municipal Parking Ordinances
In a decision handed down on September 9, 1955, the Court of Civil Appeals of Texas
reversed a decision of a lower court and upheld a city ordinance prohibiting parking on
a certain street.
A group of merchants whose businesses were located on South First Street in the City
of Abilene, Texas, asked for an injunction to prevent enforcement of the ordinance. The
District Court annulled the ordinance and the city appealed to the Court of Civil Appeals,
which reversed the judgment of the lower court on September 9, 1955 (City of Abilene v.
Woodlock, 282 S. W. (2d) 736).
Examination of the city charter and pertinent statutes convinced the Court of Civil
Appeals that the city had the power to provide reasonable regulations as to the use of
its streets and traffic thereon by ordinance, and had the duty under its police power to
make proper regulations for the convemence and protection of the public.
^^See Memorandiun 79, May 19S5, Cuniiiittee on Land Acquisition and Cbntrol of Highway Access and Adjacent Areaa,
Highway Research Q>rrelation Service. Circular 280
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The defendant businessmen recognized the right of the city to regulate traffic and
parking. They contended, however, that the city did not have the power to absolutely
prohibit parking, citing two Illinois cases to prove their points. The court pointed out
that in one of these cases (City of Chicago v. McKlnley, 176 N, E. 261, 262, 1931) the
ordinance was upheld, while in the other (Haggenjos v. City of Chicago, 168 N. E. 661,
1929) the ordinance was held to be unreasonable and invalid, the difference being, according to the court, that in the former case the ordinance prohibited and made it a
violation to "cause or permit any vehicle to stand" on any public street during a certain
period of time, while in the latter, the ordinance made i t a violation to "cause or permit any vehicle to stand for a period of time" longer than was reasonably necessary for
the loading and unloading of passengers and merchandise, and specified the maximum
time permitted for such loading and unloading.
The present court considered the right to make such reasonable temporary stops
incidental to the right of the public to travel on the streets. The Abilene ordinance prohibited parking only, and did not deny the right to make temporary stops for reasonable
lengths of time for loading and unloading passengers and merchandise, and was valid
under the holding in the McKinley case.
The court further declared that it was the province of the governing body of a municipality to determine in the f i r s t instance the necessity and reasonableness of such an ordinance. The burden of showing unreasonableness was on the party who attacked the
ordinance. The evidence in the present case did not show that the ordinance was unnecessary or unreasonable. South First Street was a portion of US 80, and carried a
large amount of both local and through traffic. Some of the witnesses indicated that
there was at the time of the trial a maximum traffic load on the street, and that a great
increase was e}q)ected when the air base now under construction west of the city was
completed. In their opinion, it was hazardous to have parking on the street.
The use of the police power as in this case was justified according to the court, if it
was reasonably necessary for public safety and convenience. Evidence concerning traffic on the street and the hazard to the public caused by parking was such that the court
believed reasonable men might well conclude that the ordinance prohibiting parking was
necessary and desirable for these purposes. The fact that reasonable men might differ
on the desirability or merits of the ordinance did not destroy the city's power to make
the regulation. On the contrary, said the court, where the subject matter is, as here,
within the scope of the police power, and there was substantial evidence in support of
the regulation, the question became one of governmental or legislative discretion and
the court would not substitute its discretion for that of the governing body of the city.
The judgment of the trial court was therefore reversed and judgment rendered in
favor of the City of Abilene.
Zoning Regulations and Parking
An increasing number of zoning ordinances adopted by various local governmental
units throughout the Umted States include provisions seeking to alleviate the parking
situation. One type of provision specifies the number of parking spaces which must be
provided in connection with construction of various types of uses, i . e., apartment
houses, theaters, auditoriums, etc. Another type of provision seeks to cut down on
parking demand by limiting the area of a lot which may be occupied by a business or
use. Provisions such as these will generally be upheld by the courts, if the requirements are reasonable and enforcement is not too unreasonable. These principles are
well illustrated by recent court decisions in three states, as noted below:
New York: In a decision handed down by the Supreme Court for Nassau County on
April 13, 1955, the validity of an amendment to the Village of Bronxville zoning ordinance, seeking to alleviate the parking situation by limiting the floor area of buildings
to one and one-half times the lot area, provide setbacks on upper stories, and limit
the occupied area of a lot, was upheld (Pondfield Road Company v. Village of Bronxville,
141 N.Y.S. (2d) 723).
The amendment was contested by certain property owners who claimed that it consti-
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tuted a violation of the constitutional prohibition against taking property without compensation. They attempted to substantiate their claim by testimony as to several hypothetical buildings complying with the amendment, showing cost of construction, return by
way of rental and operating costs, and in each case a deficit when return on land is considered. The court declared that even assuming that these figures were correct, it did
not follow that the amendment affected a confiscation. There was no satisfactory proof
that any building erected without regard to the amendment would yield any greater, or
any, return on land investment.
The property owners also claimed that the amendment was unreasonable. The court
held that to prove this point, it must be shown that there was no permissible interpretation of all the facts which would justify the adoption of the ordinance as a reasonable
exercise of the broad police power. There must be, however, a proper balance between
the public's welfare and the private owner's rights.
The court took notice of the fact that the village had a parking problem. Traffic was
heavy and probably would become heavier. The property owners contended that any i n crease in parking demand should be taken care of by the village obtaining municipal offstreet parking facilities. The court considered it debatable whether this was the proper
solution or whether the proper solution was the restriction of population density by a
floor area limitation. Such being the case, the court would not substitute its judgment
for that of the legislative body charged with the duty of protecting the public welfare.
The ordinance was upheld.
Pennsylvama: The defendant in this case operated a funeral parlor in the Borough of
Brantwood, Pennsylvania, on property with a frontage of 120 feet on Brownsville Road
and 80 feet on Clermont Avenue. The lots facing Brownsville Road were zoned commercial and those on Clermont Avenue were zoned residential. In 1951 the owner filled
in the Clermont lots and thereafter used them for parking purposes in conjunction with
the funeral business. In 1952 a zoning ordinance was passed requiring a minimum
amount of off-street parking for business. Funeral parlors were required to provide
an area sufficient to accommodate six cars and a hearse.
The owner of the business continued to use the lots in the residential area for parking purposes in spite of the fact that there was sufficient land in the commercial area
for this purpose. No request was made for a variance. She was convicted for violation
of the zoning ordinance, whereupon an appeal was taken to the Superior Court, which
upheld the conviction.
On appeal, Mrs. Cieslak, the owner, contended that she did not violate the zoning
ordinance because the alleged offense was in existence prior to enactment of the ordinance. The Superior Court held that this argument had no support, since use of the
Clermont Avenue lots for commercial parking was illegal prior to adoption of the ordinance. There was, therefore, no nonconforming use.
The court pointed out that if there were no commercially-zoned land available in
this case for business parking, the ordinance would be unenforceable as to parking requirements, since Mrs. Cieslak's funeral business antedated the ordinance. In such
event, the use of the residentially-owned land for parking purposes would not be required and would lemain illegal. However, there was available land zoned commercial,
and Mrs. Cieslak should have first attempted to utilize this land for parking. Then if
this area proved insufficient, she could have asked for a variance for the lots in the
residential zone. Thus, the owner was guilty of a violation of the zoning ordinance
(Commonwealth V. Cieslak, 115 A. (2d) 418, July 22, 1955).
Washington: The owner of property located on Secondary State Highway 2-A, in the
City of Bellevue, King County, applied for a building permit to construct a combination
residence and business building on a portion of his land zoned as B-1 (business). The
application was denied upon the ground that he had not made provision for off-street
business parking as required by city ordinance. The landowner then leased a tract of
land, zoned as B-1, contiguous to his property, to be used for the required off-street
business parking facility.
The city objected to such use of the rented property on the grounds that off-street
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business parking did not represent the highest and best use to which it could be put; such
use would be bad city planning. The building permit was again denied because the applicant did not have an approved off-street business parking facility. The applicant
sought legal measures to compel issuance of the building permit and the city countermoved by attempting to rezone the tract proposed for off-street parking from B-1 to A-1
(agriculture).
The applicant brought action to enjoin the rezoning action from taking effect. He then
reapplied for a building permit, proposing to satisfy the off-street parking requirements
by using a tract of his own land zoned as B-1. His application was again rejected upon
the same ground as before. At the same time, the city attempted to rezone to A-1 all
of the land of the applicant then zoned as B-1. The applicant then asked for another injunction against the second attempted rezoning ordinance.
The applicant spent about $15,000 for his property, which was worth that amount as
business property, and spent about $2,000 for grading, drainage and installation of
septic tanks. The property was not worth over $4, 000 for residential use.
The trial court entered judgment against the property owner and the case was appealed
to the state supreme court. The high court reversed the judgment of the trial court,
holding that the owner of realty was entitled to a building permit as a matter of right
upon compliance by the owner with the zoning ordinance (State v. City of Bellevue, 275
P. (2d) 899, November 4, 1954).
The city did not claim that the tracts of land proposed for off-street business parking
did not meet the standards of the ordinance. It did claim the right to exercise discretion
in approving the sites for the parking facilities. The court found this tantamount to administering the entire zoning ordinance upon a discretionary basis, since off-street
business parking must be provided as a prerequisite to the issuance of every business
building permit.
The discretion permissible in zoning matters, according to the court, is that which
is exercised in adopting the zoning classifications with the terms, standards, and requirements pertinent thereto, all of which must be by general ordinance applicable to
aU persons alike. Administrative authorities are properly concerned with questions of
compliance with the ordinance, not with its wisdom. To subject individuals to questions
of policy in administrative matters would be unconstitutional.
An owner of property, continued the court, has a vested right to put i t to a permissible use as provided for by prevailing zoning ordinances. In this case, the applicant's
right vested when he made application for his permit. The city was required to issue
the permit upon his compliance with the standards of the ordinance.
The supreme court thus reversed the decision of the lower court and ordered issuance of the building p e r m i t . "
Another type of zoning provision frequently contested in court concerns the location
of off-street parking facilities in areas where such facilities are excluded under the
zoning ordinance in question. Refusal to grant variances in such cases are usually upheld by the courts, as illustrated by the Connecticut and Massachusetts cases summarized below. However, if the court considers application of the zoning provision unreasonable or confiscatory, i t will either order the govermng body to issue a variance,
as in the following Pennsylvania case, or in some instances, as in the New York case
summarized below, will invalidate the ordinance itself.
Connecticut: The action of the Zoning Board of Appeals of the Town of Milford, in
granting a variance to permit use of land in a residential zone for commercial parking
purposes, was reversed by a Court of Common Pleas in a decision handed down on
March 22, 1955 (Dixon v. Zoning Board of Appeals, 113 A. (2d) 606).
The owners of approximately two acres of land located in a residence A zone applied
to the town building inspector for a permit to use the land for commercial parking purposes, in conjunction with a proposed shopping center to be constructed on adjoining
land located in a light industrial zone. The building inspector refused the permit and
Menorandum 78, April I9SS, CoDimlttee on Land Acquisition and Control of Highway Access and Adjacent Areas,
Highway Research Correlation Sernce, Circular 278.

51
the landowners appealed to the zoning board of appeals for a variance. A public hearing was held, at which no opposition was expressed, but the zoning board tabled the application until its next meeting.
The property subsequently changed hands, and the new owners again applied to the
building inspector for a permit, v^ich was again denied. Upon appeal to the zomng
board for a variance, the application was approved, "practical difficulty" being given
as the official reason for such action.
The town building inspector then appealed to the court which held that granting of a
variance to permit the contemplated use of the land was not justified on the ground of
practical difficulty. The court found no record of a "practical difficulty" in the record,
within the meaning of cases of this character, citing previous cases in the same and
other jurisdictions to sustain its point.
The court also stated that the suggestion in the record that the town would derive
more money from taxation if the variance were granted was not tenable even if correct.
Such a consideration, said the court, did not enter into the propriety of the granting of
a variance in any form.
Massachusetts: A decision of the Board of Appeals of the City of Cambridge, granting a variance to the city's zoning ordinance in order to permit the use of land zoned
residential for off-street parking purposes, was held to be in excess of the Board's
authority by the Supreme Judicial Court of the State m a decision handed down on
November 4, 1955 (Hurley v. KoUigian, 129 N. E. (2d) 920).
The variance was granted to the owners of a business in which automobiles were
sold, repaired and serviced. The business had been carried on in a residential area
since 1945 as a non conforming use. In 1953 the owners acquired two parcels of real
estate adjacent to the garage on which were two apartment houses. Both were located
in residential zones. The space behind the apartment buildings was to be used for parking purposes, in connection with the garage. The area in question was reached by a
driveway running between the two parcels from Broadway, the street on which all of
the properties involved fronted.
The Board of Appeals approved the variance, finding that streets in the vicinity were
congested, that it would be an unnecessary hardship on the owners to deny the variance,
that such a variance (with restrictions) would not detract from the residential character
of the neighborhood but would serve it in its need for parking space, and that the variance, if granted, would not derogate from the intent and purpose of the city's zoning
ordinance.
The Superior Court concluded that the variance would benefit the public welfare by
affording relief from the overcrowding of thoroughfares by automobile traffic or automobiles parked in thoroughfares in the immediate vicinity, and would not be detrimental
to the value or enjoyment of either the adjoining properties or those in the immediate
vicinity.
The board of appeals was authorized by statute to grant a variance if a literal enforcement of the provisions of the zoning ordinance would involve substantial hardship
to the property owner, and if such a variance would not be a substantial detriment to
the public good.
The Supreme Judicial Court found the facts in the case substantially the same as
those in a previous case (Brackett v. Board of Appeal of Boston, 39 N. E. (2d) 956, 1942)
in which the court also held that the board of appeal had exceeded its authority in granting a variance. The Brackett case involved the application of a corporation which owned
and operated a hotel for a variance to permit parking in a nearby lot in a general residence district which it had purchased for this purpose. The court in that case held that
the "unnecessary hardship" mentioned in the zoning law of that city must relate to the
premises for which the variance was sought. By that test, the only hardship to the
corporation was with respect to its ownership of the lot for which the variance was
sought. Accordingly, it was held that the requirements of the statute relating to hardship had not been satisfied and that the board of appeal exceeded its authority in granting a variance.
The high court found the facts in the present case to be substantially the same as
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those in the Brackett case. The hardship did not relate to the premises for which the
variance was sought, but to the garage. Statutory authority in each case was substantially similar with regard to the matter of hardships. The court thus determined that
the Brackett case was controlling.
The decision of the lower court was reversed and the action of the board of appeals
annulled.
Pennsylvama: The Dl B. S. Building Association applied to the "zoning administrator" j
of the City of Erie for a permit to use certain land owned by it as a parking lot. The
permit was refused by the administrative official to whom the application was made and
the zoning board of appeals sustained this action. Subsequently, the Court of Common
Pleas of Erie County which, after hearing testimony, directed the zoning board of appeals to issue the necessary permit. Upon appeal by the city, the state superior court
upheld the action of the lower court (D. B. S. Building Association v. City of Erie, l l l A .
(2d) 367, January 14, 1955).
i
The building association owned property in a commercial district which it used for a .
clubhouse. The present action arose when the association purchased a lot adjacent to
|
its other property, which was located in a "B residential district. This newly-acquired i
lot was to be used for parking. The zoning ordinance of the city permitted, among other i
uses, a
I
'Clubhouse (not including a club the chief activity of which is a service customarily carried on as a
business) ....Accessory uses, incident to any of the principal uses above listed
In any residence
district, accessory uses shall be uses customarily incident to the principal uses listed as permitted
therein...."

'
i
^

The crucial question, according to the superior court, was whether the club operated ,
on the association property was the type of club which the zomng ordinance was designed j
to exclude from " B " residential districts. The court concluded that the "exclusive purpose" of the club was "social and fraternal with insurance benefits, " and for that reason
the clubhouse came within the class of permitted uses set forth in the zomng ordinance.
The clubhouse could, therefore, have been established and operated in an area zoned
"B" residential. It followed, the court believed, that a parking lot for the convenience
of club members was, as the court below had held, a use "customarily incident" to the
principal use and thus a permitted use under the zoning ordinance.
The superior court agreed with the lower court that "restrictions under zoning ordinances must be construed strictly in their application as they are in derogation of an
owner's right to use his property for legitimate purposes. " The court concluded that
the requested permit should be issued.
New York: A zoning ordinance, adopted by the City of Mount Vernon, in 1927 was
declared unconstitutional, together with 1949 and 1952 amendments, by the Court of
Appeals of New York on July 14, 1954, because its operation under changed conditions
proved confiscatory (Vernon Park Realty, Inc. v. City of Mount Vernon, 121 N. E. (2d)
517).
The subject premises, located adjacent to the New York, New Haven, and Hartford
Railroad station, had always been used by patrons of the railroad and others for parking of private automobiles. When the zoning ordinance was enacted, the "Plaza, " as
the parking area was called, was placed in a Business B district, later being changed
without objection to a Residence B district, the parking of automobiles continuing as a
valid, nonconforming use. A variance to permit installation of a gasoline filling station
was granted in 1932. The railroad sold the premises in 1951 and the purchaser applied
without success for a variance to permit the erection of a retail shopping center, a
prohibited use. The area was at that time completely surrounded by business buildings.
The purchaser, the Vernon Park Realty Company, asked for injunctive relief. Subsequently, in 1952, the common council amended the zoning ordinance by adding thereto
^^See MeBorandum 89, July 1955, Connittee on Land Acquisition and Control of Highway Access and Adjacent Areas,
Highway Beaearch Correlation Service, Circular 289
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a new district to be known as Designed Parking District, which in effect, prohibited use
of the property for any purpose except parking and storage of automobiles, a service
station within the parking area, and the continuance of prior nonconforming uses. The
realty company amended its complaint to include the 1952 amendment. The city justified the ordinance and its amendment by reason of the congested traffic and parking
conditions in the city, which it claimed had become so acute as to reach a strangulation
point.
The court of appeals declared that however compelling and acute the community traffic problem might be, its solution did not lie in placing an undue and uncompensated
burden on the individual owner of a single parcel of land in the guise of regulation, even
for a public purpose. Although the land had been devoted to parking, a nonconforming
use, for a long time, continued the court, it did not follow that an ordinance prohibiting
any other use was a reasonable exercise of the police power. The common council had
the unquestioned right to enact zoning laws respecting the use of property in accordance
with a well-considered and comprehensive plan designed to promote public health, safety,
and general welfare, the court further stated, but such power was subject to the constitutional limitation that it might not be exerted arbitrarily or unreasonably. This was
so whenever the zoning ordinance precluded the use of the property for any purpose for
which it was reasonably adapted. Likewise, an ordinance which was valid when adopted
would be stricken down as invalid when, at a later time, its operation under changed
conditions proved confiscatory.
The court considered that the realty company had established the fact that the property was so situated that it had no possibilities for residential use, and that the 1952
amendment worsened the situation by precluding the use for which the property was
most readily adapted, i . e., a business use such as was earned on by the owners of all
surrounding property. The court concluded that the zoning ordinance and the 1952
amendment, as they pertained to the realty company's property, were so unreasonable
and arbitrary as to constitute an invasion of property rights and as such were invalid,
illegal and void.
A dissenting opinion in this case upheld the constitutionality of the zoning ordinance
and the 1952 amendment thereto, on the ground that neither the 1927 ordinance nor the
1952 amendment was so unreasonable as to permit the court to interfere with the judgment of the common council. The area in question had been used for parking purposes
since 1922, and for all practical purposes the ordinance merely continued this use.
Consequently the continuance, or the creation, of a special parking zone, according to
the dissenting judge, was more than warranted. The parking area served the needs of
railroad passengers, permitting easier access to trains and reducing congestion in the
crowded business section thereby affording the owner an entirely reasonable use of his
property and at the same time advancing the public good and well-being.
Nor did the dissenting judge consider that the ordinance should be condemned because it affected only a small area, it having long been recognized that, if done for the
general welfare of the community as a whole, a municipality might, as part of a comprehensive zoning plan, set aside even a single plot in the center of a large zone devoted
to a different use.
Neither the area nor the surrounding business district had undergone any alteration,
according to this judge, except a general increase in population and the number of automobiles, which in fact rendered the long-continued parking use still more suitable and
necessary. If the ordinance was valid in 1927, it was valid at the present time unless
conditions had changed. He conceded that a parking lot might not afford a purchaser as
great a return on his money as a shopping center, but that circumstance, standing alone,
did not justify invalidation of the ordinance. **
INFORMATION INTERCHANGE
During the year 1955, the committee issued eight monthly memoranda through the
Highway Research Correlation Service. These memoranda contain digests of new laws.
^^See Memorandum 77, April 19S5, Canmittee on Land Acquisition and Control of Midway Access and Adjacent Areas,
Highway Research Correlation Service, Circular 272
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oranda numbers and the month of release are indicated below:
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