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PREFACE 

Pursuant to the charter of the Highway Laws Committee the purpose 
of this report is: 

To analyze existing statutes and court decisions involving acqui-
sition of land for future use. 
To isolate the important principles which should be considered in 
drafting legislation authorizing the acquisition of land for future 
use. 

It is one of a series of studies on the highway laws of the Nation to be 
published by the Committee on Highway Laws of the Highway Research 
Board as part of its comprehensive research program. 

Right-of-way acquisition for future use is of vital importance to sound 
highway development. But it. is particularly significant at this time as 
preparations go forward to chart our highway needs for the next 10 to 20 
years in a rational manner. It was for this reason that the Committee 
gave this subject top priority in its preseit study schedule. 

The present statutes of the 48 States, the District of Columbia, Alaska, 
Hawaii, and Puerto Rico have been combed for pertinent materials. More 
than 300 judicial decisions were reviewed in connection with the subject 
matter of this investigation,and a substantial number of these have been 
referred to herein. An extensive body of highway literature has been re-
viewed for clues to concepts, laws, practices, and other pertinent materials.. 

While primarily designed for officials of all jurisdictions who are con-
cerned with the legal ramifications of future use acquisition, such as State 
attorneys general, city and county attorneys, legal counsel of State, 
county and municipal highway agencies, legislative reference bureaus 
and others in similar capacities, the findings should also provide a valua-
ble source of information and be a useful guide to legislators, legislative 
committees, highway administrators, planning engineers, and others. 

v 
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Summary and Conclusions 
One of the consequences of the depression 

period and the war years of the 1940's was 
the failure of the American highway system 
to keep pace with the ever-increasing de-
mands placed upon it. After the initial 
iights-of-way were acquired—the majority 
of them 30 years ago or more—for primary 
highways, most highway activity has con-
sisted of construction and reconstruction 
upon existing locations. When it is remem-
bered that this system was geared to ac-
comodate one-third the number of vehicles 
in use today, traveling at half the present 
speeds, and involving only a fraction of 
the vehicle use known today, the inade-
quate state of the Nation's highways should 
not come as a surprise. 

Public recognition of the deleterious ef-
fects of this ever-worsening situation is evi-
denced by a ground swell of interest in the 
highway problem throughout the Nation. 
This is manifested by the numerous long-
range highway development programs ini-
tiated by the several States. At the Fed-
eral level, impetus has been given to the 
attempt to bridge the gap between the exist-
ing network and the needs of the Nation 
by the passage of the Federal-Aid Highway 
Act of 1956. An integral part of the act is 
the provision for the completion of the 
41,000 mile National System of Interstate 
and Defense Highways within 13 years. 

Vast sums of money already have been 
spent and more will be expended to make 
our highways a means of transportation 
rather than of strangulation. If this invest-
ment of both men and resources is to yield 
the beneficial results expected, our past mis-
takes, particularly those of omission, must 
serve as warnings and guides for future 
conduct. History does repeat itself in the 
sense that the same reaction to a problem 
will yield analogous results. 

A common error of the past was the 
failure to take more fully into considera-
tion the fact that both the American popu-
lation and its economy are expanding year 
by year. Many of our highway facilities 
become outdated almost immediately after 
being opened to public use because of the  

failure to make allowances for this growth. 
Moreover, a well-designed highway will 
generate and induce new traffic between its 
termini. Additionally, population move-
ments tend to follow in the wake of new 
and better means of transportation, thus 
shifting traffic patterns and even creating 
new users of a highway. 

Highway and other public officials are 
now confronted with an urgent need to plan 
a network of highways capable not only of 
servicing the, needs of the present but also 
anticipating those of the future. 

It has been said that countless benefits 
will be harvested by the public from an ade-
quate program of acquiring land for future 
highway use.' Some of the more important 
of these are: 

Right-of-way costs will be minimized, by 
forestalling development of the land ultimately re-
quired for highway purposes. 

Orderly development of communities will be 
facilitated. 

Private developers and property owners will 
be enabled to plan their private land uses and 
development wholly consistent, physically and 
functionally, with an ultimate highway plan. 

Right-of-way may be acquired more eco-
nomically when not acquired under pressure of 
having to meet a dead line for construction by pro-
viding an adequate period of time for negotiation. 

There are other advantages, too. A few po-
tential shortcomings might also character-
ize the program, but these seem to be over-
shadowed by its obvious benefits. 

The objective of this study is to analyze, 
from a legal point of view, one of the tools 
—the acquisition either by purchase or con-
demnation of land for future highway use 
—devised to facilitate the accommodation 
of future as well as present needs. 

This study has sought, among other 
things, to assemble and analyze all State 
legislation dealing with the acquisition of 
lands for future highway use. Statutes spe-
cifically authorizing such land acquisition 
for future use have been found in 15 States.2  

1 PROCIIIEDINOS, Convention Group Meetings, Papers and 
Discussions, 1954, American Association of State Highways 
Officials, 'Advance Right.of-Way Purchases for Freeway 
Construction," E. F. Wagner, page 59 et seq. 

Arkansas, California, Colorado, Florida, Idaho, Louisiana, 
Maryland, Nebraska, Nevada, New Jersey, New York, North 
Dakota, Oklahoma, Virginia and Wisconsin. 

ix 
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An analysis of these laws reveals that 13 of 
them grant the power solely to the State 
highway department or its counterpart, 
while in 2 States, the authority is delegated 
to a special authority.3  In addition to the 
State highway department, all counties and 
municipalities in Wisconsin have been 
given authority to exercise the power.4  In 
addition to these statutes, which specifically 
grant the power to acquire land for future 
highway use, five other States have legisla-
tion which seems to imply that they have 
such authority.5  

Because a State does not have a statute 
specifically authorizing the acquisition of 
lands for future highway use does not nec-
essarily mean that the State cannot or 
should not go forward with a program of 
acquisition for future use, if such a program 
makes good sense. Independent of specific 
legislative authorization, the courts of six 
States have sustained the acquirement of 
lands for future highway use.6  In addition, 
the Delaware Supreme Court has had oc-
casion to pass upon the concept of future 
use acquisition. Although the court did not 
sustain the acquisition in question, it did 
approve the concept in theory. 

In short, 15 States specifically authorize 
future use acquisition by statute, and six 
and probably a seventh State by judicial de-
cision, making a total of twenty-one States. 
The statutes of most States contain lan-
guage to the effect that the highway au-
thorities can "acquire land necessary for 
highway purposes." Some highway officials 
believe that the aforementioned language 
or language of similar import is sufficient to 
enable them to acquire land for future use. 

A completely adequate legislative au-
thorization to acquire lands for future high-
way use will not result in any land actually 
being acquired unless the financial resources 

New Jersey and New York. 
'Additionally, there may be other kinds of laws, some of 

them local in character, that authorize counties and perhapB 
other local units as well, to acquire lands for future highway 
use. These authorizations may stem from general planning 
laws, master or official plan statutes and similar legislation. 
Though an exhaustive study of these has not been made, it 
is believed that authorizations of these kinds are few and far 
between. For example, see Tennessee Code Annotated, 5ec. 
6-1901(9), which empowers cities with a City Manager 
Charter form of government to condemn property for pres-
entor future public use. 

5 North Carolina, Oregon, Tennessee, Texas and Washing- 
ton. 

Arkansas (decision prior to legislation), Illinois, Iowa, 
Kansas, Mississippi and Missouri. 

to do the job are somehow provided. Some 
States have seen fit in the last several years 
to set up special funds earmarked for the 
advance acquisition of highway rights-of-
way. Since 1952, California has employed 
a special revolving fund to finance advanced 
acquisition costs—a fund of $30 million is 
now authorized for this purpose. The 
State's experience to date indicates that 
great savings in acquisition costs of right-
of-way can be effected by such a procedure. 
In addition to California, five other States 
have now established special funds of vary-
ing amounts for advance acquisition.7  

Up to this point, statutory authorizations 
largely have been discussed. The attitudes 
of the courts toward the acquisition of prop-
erty for future use are as important as 
those of the State legislatures. As a means 
of properly orienting the statutory material 
and providing guides to evaluate the pres-
ent laws, a thorough review of the common 
law was made. The investigation in this 
area was directed toward the law regarding 
acquisition of land for future use in connec-
tion with all public and quasi-public facili-
ties, including railroads, pipelines, power 
facilities, waterworks, schools, piers, and 
the like. With respect to the subject mat-
ter under study, all of these many activities 
have a common denominator, and principles 
applicable to one might appropriately affect 
the others, including highway development. 

A synthesis of these cases indicates that 
acquisition of land for future use is deeply 
embedded in American jurisprudence. Pri-
vate property sought to be acquired for 
highway purposes must pass the legal test 
of "necessity." In other words, the lands 
proposed to be taken must be "necessary" 
for the construction of the highway project 
and if not, the acquisition will not be ju-
dicially sustained. Through the course of 
the years, the courts have developed a body 
of principles which emphasizes the concept 
of reasonableness in determining the neces-
sity of the acquisition. A marked trend in 
judicial authority is found in which the con-
cept of necessity has been broadened to in-
clude future needs. As a matter of fact, 
review of the cases on necessity and future 
use, strongly suggests that the concept of 

'New Mexico, New York, Ohio, Washington and Wisconsin. 
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"necessity" may constitute one of the most 
convenient of legad vehicles with which to 
sustain the constitutionality and legality of 
acquisition for future use. 

Although some courts have considered the 
matter of what is meant by "future" in con-
nection with the acquisition of land for fu-
ture use, the judicial decisions, when put 
together, do not form a pattern of any kind. 
That is, the courts have not said, for ex-
ample, that 5 years is a proper period within 
which to anticipate the future nor that 10 
years is too great a period. Accordingly, it 
is impossible to state with assurance what 
"future" connotes in terms of time. An 
analysis of the legal opinions reveals that 
the crucial factor is not the time concept of 
"future" as such, but rather the degree of 
certainty inherent in the use of the land 
acquired. In other words, many courts will 
sustain acquisition of land for future use if 
it is reasonably certain that the lands so 
acquired will be used for the purposes for 
which they are acquired—and in that case, 
precisely when such use will take place 
may be immaterial. 

Though it cannot be stated as a well-
established principle, one gets the impres-
sion from a number of cases that the more 
definitive the plans for a proposed highway 
project, the better will be the chances of 
sustaining an acquisition of lands for future 
use in connection with that project. The 
initial step in the formulation of such plans 
is usually a formal resolution establishing 
the project; this is in the nature of a state-
ment of intention of going forward with the 
project eventually. Other steps advance the 
project through the programming and en-
gineering stages, and the allocation of funds 
for the acquisition of the lands. This sug-
gests that State highway departments 
would be well advised, therefore, to proc-
ess as much of the advance planning of a 
project as possible, prior to efforts to ac-
quire the lands for future use. 

There are, of course, legal tools other than 
the outright acquisition of land for future 
use which may have the same objective of 
facilitating the establishment of a system 
of modern highways at the lowest possible 
cost. These consist of marginal land ac-
quisition, reservations of various kinds for  

highway purposes, the acquisition of high-
way development easements, urban renewal 
programs, the designation of ultimate 
widths of highway rights-of-way, official 
map procedures, zoning, and subdivision 
controls. Although none of these are sub-
stitutes for a well-conceived plan of ad-
vanced acquisition, they may serve as 
valuable adjuncts to such a program. 

In the past, the acquisition of land for 
future highway use has been sanctioned in 
one of two ways: by legislation, express or 
implied; or by judicial decisions, through a 
broad interpretation of necessity and pub-
lic use. 

If a particular State should see fit to 
enact a statute specifically authorizing the 
acquisition of lands for future highway use, 
the State legislature will want to consider 
and deal with certain matters which, of ne-
cessity, arise out of such a program. In an 
effort to be helpful in this connection, the 
Committee has identified these particular 
areas, based upon its analysis of the judi-
cial decisions, the existing statutes on the 
subject, and the needs that characterize the 
modernization of the highway system of 
the Nation. These elements or characteris-
tics are the following: 

(1) Declaration of legislative policy. 

A comprehensive statement of the multiple pur-
poses that justify the acquisition of land for future 
highway use might well preface the act. Such pur-
poses could include the provision of highway ac-
commodations that respond more nearly to the 
dynamic social and economic needs of the States 
and their subdivisions; the establishment of safer 
and more efficient facilities at lower cost; the pre-
vention or diminution of the physical and func-
tional obsolescence of highways; the furtherance 
of integrated community development; and the 
general promotion of the public health, safety, and 
general welfare. A study of the court decisions 
reveals that such an indication of legislative aims 
could be of inestimable value to the judiciary 
which is required to interpret the statute. 

() Delegation of authority. (See pages 24-26) 

The statute should clearly indicate what various 
governmental subdivisions are authorized to em-
bark upon a program of acquiring lands for future 
highway use, and what specific administrative 
agencies in each governmental unit are empowered 
to act. Many highway officials now agree that ac-
quiring land for future highway use can be helpful 
in facilitating the development of a modernized 
system of highways at reasonable cost. It would 
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seem to follow that it is desirable to permit, by 
clear legislative authorization, agencies of the 
cities, counties and other local units to acquire 
lands for future use as well as those of the State 
in appropriate instances, or at least to assist in 
that activity. All other things being equal, the 
more wide-spread its application, the greater will 
be the public benefits derived from the acquisition 
of lands for future highway use. 

Words of futurity. (See pages 32, 33) 

It is obvious that a future use statute must 
specify what concept of futurity the legislature has 
in mind. This can be done in one of two ways: 
(a) The statute can specify a definite period of 
time, 5, 10, 13 years or the like; or (b) The concept 
of "reasonable" future time and use can be indi-
cated. A review of the judicial decisions and the 
existing statutes dealing with future use strongly 
suggests that the latter standard be utilized, for 
several cogent reasons. In the first place, the con-
cept of reasonableness will provide highway offi-
cials—and the courts—with a desirably flexible 
standard. Secondly, the judiciary has been uni-
form in asserting that acquisition for future use 
means acquisition for "reasonable" future use. 
Thirdly, highway needs are dynamic, as are the 
social and economic institutions they serve; a 
flexible standard will make possible a more effec-
tive response to such needs. 

Standards for exercise of power. (See pages 
33, 34) 

Statutes granting the power of acquiring land 
for future use, as other legislation which delegates 
authority to an administrative agency, must con-
tain standards to guide the highway department 
in the exercise of the authority. Unless adequate 
standards of this kind are included, the legislation 
may be subject to legal attack on the ground that 
it is an unconstitutional delegation of legislative 
power. Accordingly, a legislature might want to 
consider the following standards, in this connec-
tion: The statute could specify that the acquisi-
tion of land for future highway use should be 
undertaken if, in the opinion of the highway de-
partment, (a) substantial savings in right-of-way 
costs can be achieved by acquiring lands in advance 
of its highway use; or (b) the establishment of a 
comprehensive system of modern highways will be 
brought closer to realization; or (c) physical or 
functional obsolescence of the highway plant will 
be forestalled thereby; or (d) the ability to inte-
grate highway accommodations with urban rede-
velopment and community facilities, and with pub-
lic and private development generally, will be 
enhanced; and (e) the intended acquisition is part 
of a plan of highway development. 

Methods of acquiring property. (See page 26) 

Most of the lands needed for highway purposes 
can be acquired through voluntary negotiation. 
However, unless highway officials are armed with 
the power of eminent domain for acquisition of 
land for future use, they may be at the mercy of a 
landowner who refuses to sell at any price. If  

forcible acquisition is justifiable in the case of 
acquisition for present uses, it would seem to be 
likewise justifiable for acquisition for future use. 
Accordingly, it is suggested that a future use stat-
ute authorize the acquisition of property in the 
broadest terms, i.e., by gift, purchase, condemna-
tion, exchange, devise, or otherwise. 

Determination of necessity. (See page 30) 

It is an established principle of law that the 
question of the necessity for a particular taking is, 
in the first instance, a question for the acquiring 
agency (highway department) to determine. The 
courts have been outspoken in stating that a de-
termination by the appropriate administrative offi-
cial that a particular tract of land is necessary for 
public purposes, will not be upset unless there is 
evidence of bad faith, fraud, or a gross abuse of 
discretion. Apparently, a determination of neces-
sity is prima fasie evidence sustaining the necessity 
for the taking. The presumption is rebuttable, but 
a high degree of proof is required to overcome the 
administrative determination. For these reasons, 
it is suggested that the statute require that a reso-
lution or determination by the highway depart-
ment (in the customary manner) precede efforts to 
acquire property for future highway use. 

Type of interest acquired. (See pages 26, 30) 

The acquisition of lands for future use some-
times creates vexing problems of managing the 
acquired property during the interim period be-
tween its acquisition and its use for highway pur-
poses. Of paramount importance in resolving some 
of these difficulties is the nature of the title ac-
quired. If only an easement for highway purposes is 
taken, and it should later develop that the pro-
jected highway location needs to be changed, the 
lands so acquired may revert to the former owner 
without reimbursement to the highway depart-
ment; whereas, if a fee simple title is taken, the 
highway department is fully protected. Accord-
ingly, it is suggested that legislation authorize the 
acquisition of a title in fee simple or any lesser 
estate or interest deemed necessary by the acquir-
ing agency. 

(3) Power to sell lands no lon'er needed. (See 
pages 31, 32) 

Regardless of the competency and care which 
may characterize a program of acquiring lands in 
advance of need and the engineering planning 
that preceeds it, imponderable factors are always 
present which may require a subsequent realign-
ment of a future highway route or even the com-
plete abandonment thereof. Shifts in population 
and in land uses and other considerations can 
thwart the best laid highway plans. It therefore 
becomes important to equip the highway agency 
with the means of meeting these contingencies. 
Unless a fee simple interest is acquired, the high-
way department may be unable to dispose of the 
land without incurring a financial loss. Legislation 
dealing with acquisition of land for future use 
should authorize the acquiring agency to dispose 



SUMMAEY AND CONCLUSIONS 

of property no longer needed for present or future 
highway purposes, if the public interest would be 
best served by such a disposition. Proper safe-
guards such as the requirement of public sale by 
auction or sealed bids, reasonable notice, and pos-
sible priority of repurchase by the former owner 
should receive attention. 

Power to lease. (See pages 31, 32) 

It would hardly be consonant with the public in-
terest to allow lands acquired for future highway 
use to remain unproductive during the period be-
tween its acquisition and actual highway use. Un-
less a fee simple title is acquired, there would be 
no legal basis for the leasing of such property. It 
seems logical, therefore, for the statute to author-
ize appropriately the leasing of property so ac-
quired. As in the case of a sale of surplus lands, 
consideration might be given to the desirability of 
giving priority to the former owner. The statute 
might also specify that restrictions might be sanc-
tioned as to the use and development of the land 
by the lessee. If any unauthorized development is 
undertaken on the land, the lessee should not be 
compensated for it when the lease expires, and the 
statute should so specify. The highway depart-
ment should also be authorized to specify any 
other terms or conditions in such leases, as are in 
the public interest. 

Application to improved or unimproved lands. 
(See pages 34, 35) 

If the California experience is any indication, the 
greatest opportunity for savings will be found, for 
obvious reasons, in connection with unimproved 
lands. The question can be raised as to whether it 
may be desirable to specify by law that the acquisi-
tion of lands for future use be limited to unim-
proved lands, and to improved property where the 
threat of further development is imminent. On the 
other hand, it may be possible, if thought desirable, 
to confine a future use acquisition program to un-
improved lands by administrative action of the 
highway department. In that event, the desirabil-
ity of any limitation in the law may be called into 
serious question. It is even possible that such a 
limitation in the law may confine the acquisition 
of lands for future use to the rural areas, depend-
ing upon one's concept of "improved" and "unim-
proved" lands, whereas the greatest need for the 
future use program is centered in the urbanized 
and suburbanized regions of the Nation, rather 
than in the rui'al areas. Additionally, should a 
statute include a prohibition of acquiring even un-
improved lands unless a threat of development is 
present? There are varying degrees of land devel-
opment, and presumbly, it would be up to the 
highway departments and the courts to interpret 
this matter, in the light of specific circumstances. 

Application of acquisition for future use to 
types of highway projects. (See pages 24-26) 

In theory, it may be desirable to apply the pro-
cedure to all types of highway projects. However, 
resources available for highway improvement are  

not unlimited. Accordingly, as a practical matter, 
it may be necessary to limit the program, at least 
in its initial stages, to those highway projects hav-
ing the highest priority ratings. Whether it is de-
sirable to limit the legal authority to acquire lands 
needed for future highway use to certain desig-
nated types of highway projects may be subject 
to debate. With respect to statutory financing 
authorizations (and not authority to acquire lands 
for future use as such), the California, New Mex-
ico, New York, Ohio and Washington provisions 
could apply to all State highway projects, while 
the Wisconsin authorization applies only to ex-
pressways in Milwaukee County. It would seem 
that the broader type of legislative permission 
would be the more desirable, since all types of 
highway facilities could be benefited by advance 
acquisition of land. The broader kind of authoriza-
tion may enable the several State highway de-
partments to take fuller advantage of a Federal-aid 
program dealing with acquisition for future use. 

Financing acquisition of land for future use. 
(See pages 4146) 

As already indicated, in addition to the author-
ization for acquisition of land for future highway 
use, it is necessary to provide financial resources 
to do the job. Without sufficient funds, the power 
to acquire may be meaningless. If sufficient funds 
for this purpose are available from regular sources, 
no particular problem may be encountered. But if 
available funds are limited to construction purposes 
and the acquisition of lands for present needs, then 
consideration may need to be given to the setting 
up of special funds earmarked for advance acquisi-
tion, as is now authorized in California, New Mex-
ico, New York, Ohio, Washington and Wriconsin. 

Definition  of terms. 

In order to make sure that everybody—the legis-
lature, the courts, administrative agencies and 
their employees, and others—clearly understands 
the meaning of basic terms used in legislation of 
this kind, it is desirable to have simple and con-
cise definitions of the most important special terms. 
Such terms might include "acquisition for future 
use," "unimproved property," "improved property," 
"necessity" and other special terms used in the 
statute. For example, "acquisition for future use" 
might be defined to mean the taking of property 
(in its broadest connotations) for a highway use 
which will not take place within a period of 1 
year, 2 years, or whatever period is deemed 
appropriate. 

Designation of offenses and penalty provi-
sions. 

Since this kind of a program may be a substan-
tial departure from most of the activities previ-
ously undertaken by highway departments, desig-
nation of offenses and existing penalty provisions 
(where they may exist) may not be sufficiently 
broad to cover the circumstances created by the 
acquisition of land for future use. For that reason, 
it may be well to define and provide reasonable 
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penalties for any special offenses which need to be 
dealt with. For example, in the management of 
property acquired for future highway use, the 
highway department should be. given the usual 
powers to prevent waste, the power to dispossess 
for failure to pay rent, the power to enjoin irre-
parable injury, etc... Penalties, involving both fines 
and imprisonment, for misdemeanors (which should 
be defined) should likewise be included, for the 
most effective administration of the program in the 
public interest. 

Severability provisions. 

The usual severability clause should be included 
in the statute in order to protect the program 
against total invalidation, when one of its divisible 
parts is deemed by the courts to be unconstitu-
tional. 

Intergovernmental relationships. 

Many phases of highway improvement neces-
sarily involve more than one subdivision of govern-
ment, even within the same State. A well-con-
ceived program of future use acquisition is no 
exception. If it is desired, for example, to acquire 
land for a future urban expressway, it may be 
necessary for the State highway department to rely 
heavily upon the municipality involved. In some 
States, in fact, the municipality would need to 
acquire the lands needed, since the State might 
have little or no authority in the urbanized areas. 
Consideration should be given, therefore, to the 
possible inclusion of a provision which in substance 
authorizes the highway agencies of the State, cities, 
counties, towns, villages, or other units to enter 
into agreements with each other, or with the Fed-
eral Government, respecting the financing, plan-
ning, acquisition, management, use or vacation of 
property needed for future highway use, in order 
to facilitate the general objectives of a reasonable 
program of acquisition of land for future use. 

An attempt has been made to anticipate 
most of the important legal considerations 
which need to be taken into account in 
connection with a program of acquiring land 
for future highway use. Notwithstanding, 
it should be emphasized that highway de-
velopment involves dynamic forces rather 
than static ones, and that new legal ele-
ments may come to the surface tomorrow 
which could not be reasonably anticipated 
today. Highway legislation and dminis-
trative procedures implementing it must be 
re-evaluated constantly in light of the new 
and developing demands that may be 
placed upon the highway plant. 

Finally, a word about the need for ad-
vance engineering planning in connection 
with a program of acquiring lands for fu-
ture highway use. It is quite obvious that 
advance design and engineering planning 
must be undertaken before the advance ac-
quisition of needed lands can proceed on a 
sound and practical basis. The location and 
the approximate design of a highway proj - 
ect must be known before lands can be ac-
quired for it. If it is deemed necessary to 
provide a legislative basis for advance en-
gineering planning, then such an authoriza-
tion belongs, more appropriately perhaps, 
in . a section dealing with research and 
planning, rather than in connection with a 
section authorizing acquisition of land in 
advance of use. 



Introduction 
This is a report of a study of the legal 

aspects of acquiring property for future 
highway use. It involved the assembly and 
analysis of all State statutes that expressly 
or by implication authorize such acquisi-
tion; and of court decisions that concern 
the acquisition of' lands for future public 
or quasi-public uses. Predicated upon this 
research an attempt has been made to fo-
cus attention upon those substantive legal 
elements or factors upon which thought 
should be given in evaluating a program of 
acquisition of land for future highway 
purposes. 

The acquisition of lands for future high-
way use is particularly important in con-
nection with long-range highway programs. 
Typical examples of such efforts to modern-
ize the highway plant are Maryland's 12-
year program and Washington's 10-year 
plan. At the Federal level, the Federal-Aid 
Highway and Highway Revenue Acts of 
1956 encompass, a concentrated program to 
complete the Interstate system within 13 
years. 

Billions of dollars are being scheduled' 
for investment in the development of our 
highway systems. An ever-increasing per-
centage of this expenditure will be spent on 
acquiring the necessary rights-of-way. It 
has been estimated that of the total cost of 
the National System of Interstate and De-
fense Highways, 11 percent of the cost of 
the rural portions and 31 percent of the cost 
of the urban portions will need to be spent 
on rights-of-way.8  Accordingly, from a fi-
nancial point of view, it is only prudence 
and common sense to Utilize any procedUres 
that will minimize the cost of acquiring the 
necessary rights-of-way. 

Both public and private construction is 
increasing. What were once empty lots and 
marsh lands are now thriving communities. 
The ever-increasing population shift from 
densely populated city centers to suburban 
areas has been phenomenal. The suburban 
shopping center, with its huge merchandise 
distribution and parking facilities, has be-
come a permanent feature of the economic 

H.R. floe. No. 120, 84th Cong. let Sess. 13 Table 3 
(1955). 

landscape. The family car, once a luxury, 
is now an everyday necessity. 

All this seems to suggest the need to re-
serve permanently the routes of future high-
ways. Yet, without the proper legal and 
financial tools, the highway official may be 
powerless to act, though he knows full well 
that certain land will be needed for new 
roads and streets within 5, 10, and 15 years 
hence. He may be compelled to watch help-
lessly as unimproved land is developed and 
improved lands developed further, without 
being able to acquire those portions that he 
is certain will be needed a short time in the 
future for highway purposes. He knows 
that the taxpayer will grumble' if the high-
ways are not constructed, and they will 
grumble just as much if the facilities cost 
too much. He knows that land speculators 
are at work seeking to buy up choice loca-
tions which lie in the path of prospective 
highway rights-of-way. Yet in many States 
he is hamstrung by archaic laws and pro-
cedures. 

One of the circumstances contributing to 
the deficient state of today's highways was 
the. failure in, the. past to realize that high-
ways must serve future as well as present 
needs. Any program, of construction must 
be.keyed to the needs and requirements of 
an ever expanding and increasingly mobile 
population.9  

It has become apparent to thoughtful 
students of the 'problem that because of the 
prohibitive costs involved, every effort must 
be made to preserve the initial investment, 
the location, capacity, and safety features 
of any new highway, as well as to have, suf-
ficient right-of-way available at a later date 
to expand the highway to serve future 
needs. If the future is not taken into con-
sideration when the right-of-way is ac-
quired, future property developments may 
make it impossible to acquire the necessary 
land, at a reasonable price at a later date, 
when it becomes imperative to provide ad-
ditional traffic capacity. 

o There are now more than 58 million motor vehicles regis-
tered with an expected figure of 81 million by 1965. A 
Ten Year National Highway Pro grams  President's Advisory 
Committee on a National Highway Prram, p. 8. 
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ADVANTAGES AND DISADVANTAGES OF ACQUIRING LAND FOR 
FUTURE HIGHWAY USE 

Some thought should be given to the sev-
eral advantages and shortcomings of under-
taking a program of advance acquisition of 
lands for future highway use. Before em-
barking upon such a program, a highway 
department might well consider the pros 
and cons of the device, perhaps in the fol-
lowing terms. 

The more important advantages of ac-
quiring lands for future highway use are 
as follows: 10  

Advance acquisition of right-of-way facili-
tates the orderly planning of a comprehensive sys-
tem of arterial highways, well in advance of con-
struction, and with the full assurance that the 
alinement of these future arterials will be fully pro-
tected pending future construction. 

At the same time, it makes possible large 
monTetary savings in the costs of future highway 
rights-of-way, by forestalling private development 
of such lands. Such savings can range from $5 to 
$30 for every dollar invested in future highway 
right-of-way. 

Advance acquisition of land diminishes eco-
nomic waste of all kinds (both public and private) 
which occurs when rights-of-way are acquired 
after private building improvements have been 
made in a particular area. 

Construction costs of an arterial highway 
system will invariably be less when new streets 
that serve a new subdivision or other commercial 
or industrial development are designed and in-
tegrated, physically and functionally, with the ar-
terial system. 

Acquisition of land for future use enables 
local planning agencies to establish more effective 
zoning of the areas served by highway facilities, 
and otherwise assists the more orderly planning of 
the entire area. 

It will also keep to a minimum the number 
of people who will be discommoded by a future 
highway improvement, by preventing conditions 
from arising whereby owners and tenants of pri-
vate installations must seek to locate elsewhere 
because they had no knowledge of a future high-
way improvement and its impact on their private 
properties. 

0 	Based in part upon Advanced Right-of-I Vay Purchases 
for Freeway Construction, E. F. Wagner, 33rd Annual Oon-
ference, Western Association of State Highway Officiols, Sept. 
17. 1954. 

By like token, it will reduce the controver-
sial aspects which often characterize a new ar-
terial highway proposal. This is especially true in 
residential areas. 

Acquisition of right-of-way for future use 
prevents the automatic pyramiding of land values 
in advance of right-of-way acquisition, which is 
often the case when right-of-way is acquired 
shortly before construction starts. Such values are 
enhanced because of the anticipated benefits which 
invariably occur when a transportation facility of 
modern design is established in a particular area. 

Acquisition for future use stimulates advance 
engineering planning and design on the part of 
the highway department, and thereby makes pos-
sible a much more rational and deliberate approach 
to the problem of providing a modern highway 
plant. 

Some of the shortcomings of acquiring lands 
for future use might include the following, 
though none of these are very important 
when viewed in light of the obvious ad-
vantages of the mechanism: 

If land is acquired now for use later on, it 
is conceivable that such land might have been ac-
quired in a high market, and potential savings 
inherent in the advance acquisition mechanism 
might be somewhat diminished. But in any event, 
it would still be financially advantageous to make 
advance acquisitions because the forestalling of 
development would be niuch greater than any 
possible decreases in land values. Moreover, the 
long-term trend of land values is upwards, and 
minor variations are apt to be insignificant. 

Unless a program of advance acquisition of 
right-of-way is predicated upon an engineering 
plan for the development of the highway route or 
section in question, unwise commitments may be 
made. This is another manifestation of the crucial 
role advance engineering planning plays in this 
area. 

Another potential difficulty with advance 
acquisition of lands for highway purposes is the 
increased opportunity it affords for fraud and cor-
ruption. Any accelerated program of public con-
struction might be similarly characterized. More-
over, the presumption is that adequate manage-
ment and an appropriate system of checks and 
balances administratively will serve to diminish 
the opportunities for those bent on fraud This 
is hardly an argument for not going forward with 
a program of this kind. 
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PROTECTION OF THE INDIVIDUAL'S PROPERTY RIGHTS 

Inherent in any large scale development 
of public facilities, such as highways, is the 
need to acquire private property. The only 
justification for the acquisition of private 
property by government is the overriding 
public benefit to be derived from such ac-
quisition as compared with the discomfiture 
suffered by the individual. It goes without 
saying that the constitutional safeguards of 
"due process of law" and "just compensa- 

tion" must be satisfied before the acquisi-
tion will be sustained by a court. 

Permeated throughout this report is the 
attempt to define clearly those situations 
when the power to acquire property in ad-
vance of its use should be exercised, so as 
to limit to a minimum the inevitable con-
flict between the public and private inter-
ests. The clearest expression of this attempt 
is to be found in the section on standards." 

' Pages 33, 34. 

DEFINITION AND SCOPE OF THE PROBLEM 

The problem which must be solved if the 
highway system is to serve as a means of 
transportation rather than strangulation is 
this: By vhat means can the necessary 
right-of-way be acquired when its fair mar-
ket value is low and in a sufficient amount 
to meet future needs? 

Two different prongs of the law were 
analyzed in connection with this study: one 
concerned the State statutes; the other, the 
court decisions. Two kinds of statutes were 
encountered: one type specifically author-
ized the acquisition of lands for future high-
way use; the other kind only implied such 
authority. The case materials dealt with 
both the highway and non-highway areas. 
A proper synthesis of the cases provides in-
valuable guides for judging the merits and 
deficiencies of existing legislation, and fur-
nishes an essential insight into the thinking 
of the judiciary when confronted with the 
concept of acquiring lands for future use. 

There are different physical situations 
that give rise to the problem of acquiring 
land for future highway use. By refining 
the matter into the several fundamental fact 
patterns which form the basis for the cases 
to be discussed, attention can be focused 
to the crux of the issue under analysis. 

There are four basic types of situations 
which could involve the present acquisition 
of land for future use: 

(1) A new highway on a new location is planned 
now, to be constructed at some future time; right-
of-way is to be acquired now (Fig. 1). 

Fisuite 1 

(2) A new highway on new location is planned 
now, to be constructed in stages, a pair of lanes 
now and the rest later; right-of-way for the entire 
ultimate design is to be acquired now .(Fig. 2). 

FIOURE 2' 
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An existing highway, on existing location, is 
planned to be improved at some future time, but 
with no present construction contemplated; right-
of-way for the improvement is to be acquired now 
(Fig. 3). 

FIGuaj 3 

An existing highway, on existing location, is 
planned to be improved now to a limited extent 
with present construction, and other improvements 
are contemplated for future construction; right-
of-way for all improvements contemplated, present 
and future, is to be acquired now (Fig. 4). 

FiGun,, 4 

Two of these situations (1 and 2) involve 
new highways on new location, and two 

(3 and 4) involve existing highways on ex-
isting locations. Two contemplate no pres-
ent construction (1 and 3), and two (2 and 
4) involve both present and future con-
struction. 

These four situations can be further re-
fined in terms of the type of need involved, 
i.e., whether the need for the future im-
provements is a present one or whether it 
is anticipated for the future. If the need 
is a present one, construction may be de-
layed for a number of reasons, the most 
important of which may be that the fi-
nancial resources may not be presently 
available. On the other hand, the need for 
a highway facility may not yet have de= 
veloped, but, on the basis of research and' 
projection, the highway department has be-
come aware that a need will develop at 
some reasonably definite time in the future. 
Accordingly, there are eight different types 
of circumstances that might give rise to the 
problem of acquisition of land for future 
use. 

In the conduct of this investigation, it 
became apparent at an early stage that a 
distinction—perhaps an arbitrary one—
would need to be drawn between "present 
use" and "future use." For the purposes of 
this study, the following criterion is em-
ployed: Generally speaking, anticipation of 
the future by two years or less was deemed 
to be a "present use"; anticipation involv-
ing more than two years, a "future use." 
This distinction is founded on the circum-
stance that State legislatures meet every 
other year in most instances, and generally 
make provision for highway expenditures 
and programs for the next two years; aiy 
acquisition program geared to this two-year 
period is, in reality, associated with a pres-
ent program, rather than a future one. 

DISTINCTION BETWEEN PUBLIC USE AND PUBLIC NECESSITY 

The jurisprudence concerning the acquisi-
tion of private property for public purposes 
is permeated with the concepts of public 
use and public necessity. Though not all 
courts have always recognized the distinc-
tion between them, courts of last resort have 
consistently adhered to the differences in-
volved. 

When the term -"public use" or "public 
purpose" is employed, reference is made to 
the constitutional requirement that private 
property can be acquired only for a public 
purpose or use. Through the' course of 
years, a body of activities has emerged 
which the courts have labelled as public 
uses or purposes, e.g., sewage disposal or 
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water supply. It has uniformly been held 
that the establishment of a highway in-
volves a public use. 

On the other hand, the concept of "pub-
lic necessity" consists of two separate and 
distinct phases. One is whether the ad-
mittedly public use, such as a highway, is 
needed by the community. The other is 
whether a specific parcel of land sought to 
be acquired is necessary for the establish-
ment of the public use, presuming that the 
facility itself satisfies the "public neces-
sity" test. 

Treatment by a court, in the sense of re-
viewing a prior determination, and of deal-
ing with evidentiary problems, is contin-
gent upon the issue falling within the ambit 
of public use or public necessity. The vast 
majority of cases hold that the question of 
the necessity of the taking of a particular 
tract of land for highway purposes lies 
within the discretion of the administrative 
agency, e.g., the highway commission .12  Ac- 

12 Nichols, Eminent Domain, 3rd Edilion, Vol. 1, Sec. 4.11. 

corclingly, public necessity is a matter to 
be resolved in the legislative and adminis-
trative, and not in the judicial arena. In 
the normal course of events, the question 
of necessity is not reviewable by the courts 
de novo. A review, and the consequent re-
versal of a determination of necessity, will 
be granted only where there is proof of 
fraud, bad faith, or gross abuse of discre-
tion. 

But this judicial reluctance to tamper 
with administrative findings does not ex-
tend to determinations of public use. In 
order to satisfy constitutional requirements, 
a court will always review the issue as to 
whether a paiticular project involv?s a 
"public use." 13  Therefore, in the case of a 
prior administrative ruling of "public use," 
a court will make its own determination of 
the question. Thus, a greater preponder-
ance of evidence is required to reverse a 
determination of necessity as compared 
with a finding of "public use." 

11 Nichols, En,inent Do,nain, 3rd Editlo,,, Vol. 2, Sec. 7.4. 

PURCHASE AS COMPARED WITH EMINENT DOMAIN 

In essence, the subject matter of each of 
the cases to be reviewed is the ability of 
the State to acquire land for future use by 
exercising the power of condemnation. With 
the exception of a few States, such as Kan-
sas, which acquire all land required for 
highway purposes by condemnation, emi-
nent domain is utilized by government only 
in the infrequent case of the landowner 
who,for various reasons, refuses to sell his 
land voluntai.ily. 

At this point, the obvious question may 
be asked: Why study a method of acquisi-
tion which is used only in a small percent-
age of the cases? Why not devote time to 
the most usual method of land acquisition, 
that is to say, purchase? 

The reasons for the subsequent analysis 
of the ability to condemn land for future 
public use are threefold. First, investiga-
tion has failed to unearth any litigated 
cases which discuss the problem of pur-
chasing land for future use. Secondly, if 
the courts will sustain the forced sale of 
land—condemnation—then, a fortiori, the 
voluntary sale and purchase of land for fu- 

ture use should be upheld. Thirdly, by 
studying the eminent domain cases the 
ability to analyze existing legislation will 
be enhanced. 

In practice, some States which have no 
specific legislation concerning acquisition 
for future use have for years been pur-
chasing land for highway purposes well in 
advance of eonstruction.14  An apparently 
typical practice prevalent in some States is 
described in the following quotation: 

In some jurisdictions there is a lack of legal 
authority to condemn rights-of-way for future pro-
posed projects. This was the situation in Mary-
land before 1951. Prior thereto, the State Roads 
Commissibn, while free to accept by gift or to 
negotiate the purchase of lights-of-way for planned 
future projects could not condemn for such rights-
of_way.15  

Is there any legal justification for the 
foregoing practice? Do or will the courts 
treat differently a purchase as compared 
with a condemnation of lands for future 

14 Tllinois ,,cl Oo,,necticut are two examples. 
Moser, L. C., Methods Used to Protect, Reserve and 

Acquire Righls-of.lVay  for Fut,sre Use in Maryland, High. 
way Research Board Bs,]leti,, No. 77, p.  51, 1953. 
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use? Is the lack of case law on the point a 
reflection of a difference in legal treatment 
or is the dearth of material explained by 
the fact that the opportunity to contest a 
purchase is almost non-existent? 

No categorical answers can be supplied. 
However, certain lines of inquiry may be 
suggested by the subsequent, necessarily 
thepretical, analysis. 

In those jurisdictions which have been 
explicitly authorized to acquire property 
for future use, the problem is relatively 
simple. These statutes will be reviewed in 
a later part of this monograph. The stat-
utes in question usually specify that the 
acquisition may be "by purchase, condem-
nation, exchange, or otherwise." 16  The in-
terested party, the condemnee in an emi-
nent domain proceeding, or a taxpayer in a 
negotiated transaction, can attack the ac-
quisition from three points: 

Initially, the constitutionality of the statute 
may be questioned. 

An argument always available to the ob-
jecting party is that the use for which the land is 
desired is one not to be classified as a "public 
use." 

Finally, the necessity for taking the partic-
ular -plot of land for the intended public use can 
be placed in issue. 

It is in those States possessing no legisla- 

10 Florida is unique in that its statute refers only to the 
power to coadomi for future use. 

tion specifically authorizing acquisition for 
future use where a knotty problem can 
arise. Assume that the State highway de-
partment has purchased land which will 
not be used for a highway until some in-
definite time in the future. A taxpayer 
commences an action to void the purchase, 
on the theory that the land in question is 
not needed and that there is, therefore, an 
illegal expenditure of public funds. Will a 
court, confronted by the above facts, em-
ploy the same yardstick in determining the 
issue of necessity in a purchase transaction 
as it would in deciding the question of ne-
cessity in a condemnation proceeding? 

Logically, the same rules should apply, 
irrespective of whether a purchase or con-
demnation is involved. Only those lands 
that are necessary can and should be ac-
quired. In practice, however, it is con-
ceivable that the same court could sus-
tain a purchase for future use and declare 
invalid a condenmation for future use. 

Why could this be so? Of paramount im-
portance is the relative standing of the ob-
jecting parties in both types of acquisition. 
In condemnation proceedings, the condem-
nee is being forcibly, albeit legally, de-
prived of his property. Compare this situa-
tion with that of a taxpayer whose only 
interest in the action is a remote and -tenu-
ous one, to say the least. 

ACQUISITION OF LAND FOR FUTURE NON-HIGHWAY PUBLIC USES 

To be in a position to evaluate intelli-
gently existing legislation authorizing ac-
quisition of land for future highway use, it 
is desirable that a detailed analysis of the 
relevant cases be made. From such an 
analysis, an understanding of the essential 
problems may be gained. A review of the 
cases should also infuse substance into such 
vague concepts as "future," "necessity," 
and. "reasonableness." 

The cases to be discussed have not been 
limited to the highway field as. such. A 
wide range of governmental and quasi-pub-
lic activities, e.g., schools, water works, and 
railroads, form the subject matter of the 
analysis. Thus, a comprehensive under-
standing of the problems involved in the 
acquisition of land for future use may be  

achieved. Another reason for expanding the 
scope of the subject matter of the cases is 
the paucity of litigation in the highway 
field concerning acquisition for future use. 

An inspection of the non-highway cases 
reveals that the courts in the past have 
been confronted by a set of facts analogous 
to those represented by the second of the 
four situations previously described: ' In 
conjunction with present construction, land 
is sought to be acquired for future use. 
These cases involve either a railroad, school 
district, water company or other public 
utility, and factually divide into two cate-
gories: (a) one series of precedents squarely 
involves the question presented by the sec-
ond situation; (b) another line of cases 

17 See pages 3, 4. 
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PLATE 1 

Ray Shore Freeway in Santa Clara County. The California rvvol ring fund for advance right-of-war purchase will make more 
highways I ike this i,c)ssihle. at ol,t ant iah sac i,,ts. 

leals with the situation in \Vll hell property till, a Failh'OWI company, brought an act ion 
acquired by a public utility, but not at the to cancel certain tax certificates against its 
tme of litigation used for that purpose, was property on the ground that the land, he-
the subject of an emment cloinaii proceed- in,,,  railroad property, was tax exempt. The 

ing. It must he remciiihered that, in a 	real estate, w-liich was held subject to taxa- 

public utilities are (fuasi-governhllental 	t ion, consisted of a grain elevator, a coal 

agencies and that their experience i 	td- 	elevator, and several iriegulal-lv shaped 
vanced acquisition may help to predict parcels of land adj acent to the elcvatol-s 
what the courts will do when faced with and (locks, and between the svitcli tracks 

governmental exercise of the po'e1'. 	and main tracks of the plaintiff anti the 

An early \\iseonsin  case, Chicago, St. waterfront. A considerable part of the land 

P., M. 	0. Railv-ai, Co. v. Baujficld was not used for any ptll'pOSC at the time 

Co.ntj,'°  is indicative of the mnniier in of litigation, although it was sutahle for 

which most courts have reacted when pl'e- other switch tracks and (locks when such 
Scnte(l with siniilar situations. The plain- wotilcl become necessary. 

- 	 In holding that the aforementioned prop- 

	

57 \V,s. 185, 58 N.W. 245 (l)I). See Appendix Ii. 	, 	- - 	- 	 - 	- 
. 64. 	 city v as tax free, because it was within the 
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purview of a statute which macic all prop-
erty necessarily used in operating a rail-
road exempt from general taxation, the 
court took occasion to expatiate upon four 
points which are fundamental to the prob-
lem at hand. To begin with, the court was 
compelled to give meaning to the vague 
statutory language "property necessarily 
used." It was held that the word "neces-
sarily" did not mean that which is inevi-
table or abslute1y indispensable but that 
which is requisite or essential, as these 
terms are ordinarily used, or perhaps that 
which is reasonably necessary for the ac-
complishment of the purpose intended. The 
attempt to give substance to the word "nec-
essary" is a thread which is common to all 
the cases. 

Since the concept of "public necessity" is 
one of the requirements which must be sat-
isfied in order to sustain the condemnation 
of land, the liberalizing interpretation given 
by the court to the requirement as appear-
ing in the statute is significant. In States 
lacking explicit statutory power to condemn 
for future use, the language "land necessary 
for highway purposes" or its equivalent is 
generally found in the statute authorizing 
condemnation for highway purposes. There-
f ore, a broadened judicial construction of 
"necessity" may be the basis for sustaining 
the acquisition of land for future use. 

The following quotation contains four as-
pects (though not identified separately) of 
the concept of future use, which are funda-
mental to the problem under analysis: 

The irregularly shaped parcels of land on the 
lake shore, which are not now actually occupied by 
switch tracks, or docks, we regard also as exempt, 
within the fair meaning of the statute. It is well 
established that, in condemning land for railroad 
purposes regard must be had to prospective as well 
as present uses provided such prospective necessary 
use in the immediate future be clearly estab-
lished. . . We think that the evidence clearly 
shows that the tracks in question will be necessary 
for railroad purposes in the immediate future and 
so are exempt. It would be an unreasonable rule 
which would prevent a railroad company from 
condemning any land except that which is abso-
lutely necessary for present business. Such a rule 
would frequently prevent a railway company from 
increasing its business and performing its full duty 
as a consnwn carrier. Regard may be had to the 
immediate future and the reasonably certain 
growth of the business.19  (Emphasis added.) 

19 Id. a t 247-248. 

Four germinal ideas may be abstracted from 
the decision previously referred to: 

The most significant aspect of the decision 
is that land which may be necessary for future 
needs is authorized to be acquired in advance of 
the maturation of such needs. 

The court has attempted, without too much 
precision, to circumscribe, in time, the idea of 
what is future. Immediate future use is assuredly 
more limited than future use. Significantly, the 
court does not state, in terms of time, what is the 
immediate future. 

There is an endeavor to infuse substance 
into the requirement of "necessity" by making the 
facts of the individual case controlling. 

A fourth idea isallucleci to and will leap-
pear in other cases.'° 

How significant it may be from a legal viewpoint 
is difficult to assess at this time. The court speaks 
of the duty of the plaintiff, in the role of a com-
mon carrier to the public. Is there an obligation 
on the part of the State to so conduct its affairs 
as alw'ays to be in possession of land which it 
needs in order to provide services to its residents? 

Additional support for the concept of ad-
vance acquisition in the non-highway field 
is found in In re New Haven Water C0.2' 
In the course of affirming a lower court 
opinion which had upheld the acquisition 
of certain water rights, the Connecticut 
court made several cogent observations 
which have a direct bearing upon the find-
ings in the Bayfield decision. The court 
was required to interpret the following 
statute: 22 

Any city ... ... corporation authorized by law 
to supply the inhabitants of any city ....ith 
pure water ... may take . . . such land . . . as 
the Superior Court ... deem necessary for the 
PUVPOSCS of such supply. (Emphasis added.) 

The word "necessary" is the key to the 
problem. If the court is prone towards an 
expansive interpretation of necessity, then 
the acquisition for future use will be sus-
tained. The argument of the respondents, 
who owned the land, raised the issue of ne-
cessity squarely, since they contended that 
the time within which such reasonably defi-
nite amount of water is necessary, must be 
either present or within a reasonably short 

0 City of Chicago v. Vaccarro, 408 III. 587, 97 N.E.2d 
766 (1951) ; State v. Superior Court for King County, 102 
Wash. 331, 173 Pac. 186 (1018) Adams v. Greenwich Water 
Co., 138 Con,'. 205, 83 A.2d 177 (1951) Kountze V. Pro. 
prietors of Morris Aqueduct, 58 N.J.L. 303, 33 AtI. 252 
(18.95) Carlor Co. v. City of Miami, Ma., 62 So.2d 897 
(1953) In ye New Maven Water Co., 86 Co,,n. 361, 85 AU. 
636 (1912). 

21 Op. cit., .spra note 20. 
22 General Statutes of Co,,necticut, § 2600, as amended by 

Cl,. 192 P.A. of 1903, § 2. 
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time in the future A court Which would 
acquiesce to i'CspOfli he its request would, I, ii 
all likelihood, insist, on a VCiy restricted 
illeaning of a reasonably short time in the  
future. 

The lower court. had I ihisregari led the ri 
spondents' interpretation of necessity, whirl 
would have conhned any provision br the 
future to a reasonably short tiiiie in thi 
future. In sustaining the lower court': nil - 
ing. the Snyvale Court echoed the reason-
ing in the \\'isconsin railroad case in stitlitig 
that necessity is not ,in absolute term but 
only requires that the taking be reasonably  
necessary. 

Reference in this case is made to the fact 
that a corporation engaged in supplying 
vater to a community is ublujated to pro-
vide an adequate supply of water at all 
times. From a practical pout of view, the 
only way to meet this obligation is always 
to be ahead of the demand so as to be We 
to miieet all contingencies. It would seem to 
follow that a eon ioration or the State is or 
should be tinder a duty, according to the 
court, to acquire lands for expected ful tire 
needs so as to be in a posit ion to meet the 
(l('iiland when it. (leV(.'l( 

A fter stating that only property which 
will reasonably serve the public use can be 
acquired. the court gave great latitude to 
the ''reasonably necessary"  rcquircnient. 

It. cali not be ioretold wi (Ii the ('011 t iOSell i'ies of 
wl I cli wi' ha ye spoken iii it,',' he CX P('f ('( I, nor can 
the 	liii (ItO requirellIent 5 andprOspective IICNIS 

witlon a reasonable time be ('st ima ted with eNact i-
tub'. It. is nceessa ii lv a mattel' of judgment I SN I 

111)011 knowledge of the present and experience Ot 

the i ia-d The reasoIIaI)l(ness of the neces,'iI v must 
be ,iscertailtNl from the facts of eitch case. and ii 
i'easoimiihli 	(lis)'flt 0)11 ill l'(iL('II i115 this colichisioll 
will not. he i uterferN I with. The 1(85011:11(1 en ess of 
the nw) ',ssi Iv will be determinet I. /(0(0) q doe re-
(70 id to the /117)) Np/C that (1 /1)1 /1/ic or prim IC cor-
pora hon C/U) if/id wü h the ilulti of a up pit/in (/ Cl ('001- 

1000)1(7 ii'ijIi ))'(i/ r foils in its dultj if it prorid)'s 

for the present needs iooi tok •s no 1,w il of fob re 
n.e el/s or on moo of. eon (in qe n des. The re mel/t-
x/i . old po C) f/c. the on (own id ho/I/li 001(7, (1(11/ for 
its w'eoni ii1sIc meat prospective needs, wit/i in (a 

rc aaoonbh b/mi'. 5/i on Id be Co )(si.'i(,ed. . . . The 
:tpplic'iint is 8 private i'orpoi'atiott, hut on this is-

SOt'. ill ie:tlitv, thl)'le are two plilo'ipal parties in 
interest. the l'ornmuamjtv and t he individual. This 
is all additional rca son wI cy we sI iou Id give a 
lihn'r:c I c'onstriictjoit to i ll(,  terni ''rc'asonalile neces-
sit v' w ha ii we deterillille the extent. of land and 

J'LATE 2 

Missouri : U.S. GO in Pulaski Cuut,)v. A ii 
d,sistoaa ,aI,CtiOfl('l ,a,ivatar, right -Ill-lea 

acquisition (or this -xi,rescva -. 

w:at er rights r('(iuired for a water sui'i'iy. to the 
(tltd that the i)(01' PIUPO5C ill VIeW may not fail. 
( Emphasis in Ided.) 

Two 	decided by time Supreme 
Court. of Connect ictit in 1951, affirmed the 
principles enunciated in the New Ha yen 
case and gave substance, with regard to 
time, to the idea of "reasonably foreseeable 
future use." The ever-increasing school 
population, in([ its reflect ion in the attempt 
of the nut hiorities to predict and nicet school 
needs whichi will nmateria hi xc S and 10 veal's 
in the future, was the subject of the (list 
case. The essence of the court's ruling was 
to sustain the planning and :i equisition of 
land to satisfy school needs for at least tcim 
yeats in the future. Ac cording to the court, 
a statute 21  which I  iroviched that land ''nec-
('ssai'y" for school pUrposes ('001(1 be ('(01-

demo ned ii iea nt land reasonably ni 'cessa my 
for time purpose. No dibhictilty was had with 
the proposition that, since moore haini was 
ac iu i icc I than mieci led for prescim t use, the 
atteitipt to condemn the land in (itiestiOmi 
shmouhd not be denied. 

Basically the same situation is found in 

of Wash li,arlf,,asi V. 'l'alrJt. 155 ('win .S2,sS All 
(I Cl) 	Adams v. 0 Freitwich IVatet' Co., 118 Cotan. 

'IC, SI .\.J'I 177 (1931). 
-' (;ewrai Stat ales ox Coaat,eetieuh , 	7175. 



10 
	

ACQUISITION OF LAND 

Adams v. Greenwich Water Co. as existed 
in the New Haven case,25  In upholding the 
acquisition, the, court stated with reference 
to future use and needs: 

A water company in the situation of the de-
fendant should plan for a supply of water to meet 
conditions as they will be at least 10 and prefer-
ably 15 or 20 years in the future. (Emphasis 
added.) 

Using as a yardstick the time period sug-
gested by the Adams case might be pushing 
the fUrthermost reaches of competent en-
gineering planning. Yet the Bureau of Pub-
lic Roads has, on the basis of studies made 
by the several States, projected the needs 
for the Interstate highway system to 1974, 
in other words, 20 years.2° This is strong, if 
not conclusive, evidence that the ability to 
plan for future needs and use is in direct 
proportion to the competency of the en-
gineering planning involved. 

It is all well and good for the courts to 
state in general terms that necessity means 
reasonable necessity, and that future con-
notes a reasonable future, in terms of time. 
The crucial test is not what is said, but 
how liberal or conservative in practice are 
the courts when the general proposition of 
law is applied to specific fact-situations. 
The Connecticut experience with its mani-
festations of a progressive and realistic ap-
proach to the problem has already been 
discussed. 

The Court of Appeals of Kentuóky in 
1908 was presented with a railroad case 21  

which involved the ability to acquire land 
to be used sometime in the future. Reit-
erating what has been previously stated in 
this study, the court held that the require-
ment of necessity meant reasonable, rather 
than absolute, necessity; and that plaintiff, 
a railroad, could acquire land which is pres-
ent plans show will be reasonably necessary 
in the future. Since the opinion is blank 
concerning the facts upon which it is based, 
it is difficult to infer what the court would 
consider reasonably necessary or a reasona-
ble future time. 

However, a later Kentucky opinion which 
applied the principles enunciated in the 

25 Of. croyl v. ,Johnstone Water Co., 259 Pa. 484, 103 Ati. 
303 (1918), also involving a water company. 

'°9T. R. Doe. 120, 84th cong.,' let Sess. (1955). 
' Warden v. Madisonville H. & K. R. co., 128 Ky. 563, 106 

S.W. 880 (laos). 

Madisonville case, supra, contains a detailed 
discussion of the facts and illustrates the 
practical application of the propositions 
under discussion.28  The acquisition by the 
City of Louisville of river-front property 
to be developed with wharves was involved. 
After an appraisal of the prior authorities, 
the court went on to say: 

A condemning corporation may condemn lands 
sufficient to provide for not only its present but 
also its prospective necessities, as in the case of 
a railroad corporation, if it is not more than may 
in good faith be presumed necessary for future use 
within a reasonable time. (Emphasis added.) 

On the basis of the testimony and detailed 
plans submitted as evidence, the court sus-
tained the acquisition of land that would 
not be fully utilized for at least five years. 

In 1953, the Florida Supreme Court ruled 
upon a collateral attack to a condemnation 
action decided in 1944.20  If the appellant 
had been successful in proving that the 
prior determination that the land was nec-
essary was the result of fraud, the con-
demnation would not have been sustained. 

As evidence that the determination of 
necessity was permeated with fraud, appel-
lant urged that the fact that the develop-
ment (an airport) could not take place in 
the immediate future was proof of a ma-
levolent intent. The fact that seven years 
had already lapsed since acquisition was 
submitted as evidence that the city officials 
did not intend to proceed with the project. 

The court decided that the contentions 
were without merit, and in so doing held: 

it is not necessary that a political subdivi-
sion of the State have money on hand, plans and 
specifications prepared and all other preparations 
necessary for immediate construction before it can 
determine the necessity for taking private prop-
erty for a public purpose. 

During the last 10 years the progress, growth 
and development of the Miami area has been 
beyond the expectations of most everyone. It is 
the duty of public officials to look to the future 
and plan for the future. In erecting public build-
ings and public improvements, it is likewise the 
duty of public officials to build and plan not only 
for the present but for the foreseeable future. A 
few years ago it was difficult for anyone to deter-
mine exactly what would be necessary as an air-
port terminal for Miami for today. City officials 

25 Baxter v. City 'of Louisville, 224 Ky. 604, 6 S.W.2d 
1074 (1928). 
'5 carlor Co. v. City of Miami, Fla., 62 So.2d 897 (1953). 

Of. Dickson v. St Lucie county, Fla., 67 So.2d 662 (1953). 
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would have been derelict in the performance of 
their duties had they planned only for the neces-
sities of ten years ago without any cansideration 
for the necessities of the future. Even though the 
International Airport in Miami may be sufficient 
to take care of the needs of today, wise planning 
in the public interest requires some consideration 
for the future. The time may not be far distant 
when other airports or landing fields will be neces-
sary. The hands of public officials should not be 
tied to the immediate necessities of the present 
but they should be permitted, within reasonable 
limitations, to contemplate and plan for the future. 
(Emphasis added.)30  

What is pertinent to this discussion is the 
ruling that it is permissible to acquire land 
which will not be used for at least seven 
years. On the basis of the facts, it was 
problematical, at the time, when the new 
airport would be constructed. 

No other case has emphasized, with such 
force, the duty devolving on governmental 
officials to plan for the future. The court 
spoke in terms of a positive duty to acquire 
land for future needs. 

A significant Pennsylvania case 31  bears 
investigation for two reasons. One is the 
realization on the court's part of the far-
reaching impact upon the community and 
economy of a redevelopment of part of the 
City of Philadelphia. The second reason is 
the concept of futurity the court expounded 
in the light of the controlling facts. 

The project out of which the litigation 
arose was the improvement of the southern 

50 ld. at 902. 
' Chew v. City of Philadelphia, 257 Pa. 589, 101 AtI. 915 

(1917). 

section of Philadelphia and the consequent 
removal of the freight yards of two rail-
roads to new locations. In order to relocate 
the yards, plaintiffs' land was condemned. 
Objections to this were predicated on the 
allegation that more land was being con-
demned than was necessary to satisfy the 
present needs of the railroads. In affirm-
ing the acquisition of the land, the court 
emphasized the magnitude of the redevelop-
ment and the fact that no evidence was sub-
mitted to disprove that the land was nec-
essary to satisfy the future needs of the 
railroads. During the course of the trial, 
the chancellor remarked that because of the 
importance of the redevelopment, the city 
and railroads should look "far into the fu-
ture" in planning for and providing yard 
facilities. 

No useful purpose would be served by 
analyzing in detail more court decisions 
than the preceeding opinions. Each of the 
cases cited below reiterate the principles 
which have been previously discussed.32  

Central Pacific Railway v. Feldman, 152 Oal. 303, 92 
Pac, 849 (1907) In vs Seneca Ave. in City of New York, 
98 Misc. 712, 163 N.Y.S. 503 (1917) (street opening) State 
v. Superior Court for King County, 102 Wash. 331, 173 Pac. 
186 (1918) (wharves) Kern County Union High School 
District v. MacDonald, 180 Oal. 7, 179 Pac. 180 (1919) 
Petition of 13,1. of Education of the City of Detroit, 230 
Mich. 46, 214 NW. 239 (1927) (school) Petition of Fay. 
ette County Commissioners, 289 Pa. 200, 138 AtI. 237 (1927) 
(court house) Inland Water Ways Co. v. City of Louisville, 
227 Ky. 376, 13 S.W.2d 283 (1929) (wharves) ; Inland 
Water Ways Development Co. v. City of Jaekso,,ville, 160 
Fla. 913, 38 So.2d 676 (1948) (electric generating pla,,t) 
City of Chicago v. Vaccarro, 408 III. 587, 97 N.E.2d 766 
(1951) (parking lot) ; Phillips Pipe Line Co. v. l3randstetter, 
241 M.A. 1138, 263 S.W.2d 880 (1954) (pipeli,,e) Pike 
County lId, of Education v. Ford, Ky., 279 S.W.2d 245 
(1955) (school) State v. Superior Court for Snohomish 
County, 34 Wash.2d 214, 208 P.2d 866 (1949) (fire district) 
The City of Chicago v. Newberry Library, 7 111.2,1 305, 131 
N.K.2d 60 (1956) Board of Education v. Blair, N.Y., 144 
N.Y.S.2d 371 (1955). 

USE OF PROPERTY ALREADY ACQUIRED FOR FUTURE NON-HIGHWAy 
PUBLIC USES FOR OTHER PUBLIC PURPOSES 

Situations have sometimes arisen involv-
ing land that already has been acquired for 
a public or quasi-public purpose, but use 
of which will not be made until sometime in 
the future. The same land is sought for 
another public or quasi-public purpose and 
becomes the subject of condemnation pro-
ceedings. Should the need for potential fu-
ture use prevail over the need for present 
use? Should the character of the contesting 
uses determine which one is to prevail? 
What is the proper legal disposition of the 
matter? 

Judicial decisions on this subject seem to 
suggest at least some of the answers to 
these questions. It is now settled law that 
property already legally appropriated to a 
public use cannot be taken for another 
public use without legislative authority ex-
pressly given or necessarily implied.33  Prop-
erty, according to the courts, is devoted to 
or held for a public use, so as to be exempt 
from condemnation for a different public 

Vermont 1-lydro Electric Corporation v. Dun,,e, 95 Vt. 
94, 112 AtI. 223 (1921) see Appendix B. 2 Nichols, Emi-
sesf Do,nai,s, Sec. 364 2 Lewis, L'mi,,ent Domain (3rd 
Edition), Sec. 443. 
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use, when used in immediate and necessary 
connection with a public trust.34  If future 
needs and use is within the scope of the 
concept of necessity, the court will not sus-
tain the condemnation for a second public 
use. 

The case of Vermont Hydro Electric 
Corporation v. Dunne 35  clearly presents the 
issue. Plaintiff had acquired certain water 
rights in order to increase its water. supply. 
Defendants, the mayor and aldermen of the 
city of Rutland, Vermont, commenced pro-
ceedings to condemn certain of plaintiff's 
water rights. Issue was joined when plain-
tiff instituted the present proceedings, seek-
ing to enjoin defendants from prosecuting 
their condemnation action. One of the de-
fendants' contentions was that the property 
in issue was not presently devoted to a pub-
lic use and mere intent to do so in the fu-
ture was insufficient in law to exempt the 
property from condemnation. The crux of 
plaintiff's case was that the property sought 
to be condemned was already devoted to a 
public purpose and was, therefore, beyond 
the reach of the city. 

After referring to the general rule con-
cerning the exemption of property already 
devoted to a public use, the court stated: 

While land kept by a corporation, bound by 
law, to serve the public in reasonable anticipation 
of future needs cannot be seized for different pub-
lic use under general authority, land held for pur-
poses other than those pertaining to its franchise 
may be taken as freely as from a private mdi-
vidual. The element of necessity plays an im-
portant part in the determination of the question. 
While liberal consideration should be given to the 
future as well as existing needs of the corporation, 
the exemption will not extend to property held for 
future use upon the mere possibility that it may, 
at some future time, become necessary to the 
exercise of its corporate franchise. Reasonable ex-
pectation of future needs is required to protect the 
property from condemnation. •.. nor is the ex-
emption indefinite in point of time, but the prop-
erty must be subjected to the use for which it is 
held within a reasonable time.'" (Emphasis added.) 

The general i'ule to be gathered from the au-
thorities is that the property is devoted to or held 
for a public use, so as to be exempt from con-
demnation for a different public use under general 
authority, when used in immediate and necessary 
connection with a public trust or when acquired by 

-31  Vcrn,o,it T'T dro Elect;ric Corporation v. Du,,ne, Op. cit., 
su.pra, note 33, and cases cited therein. 

° Op. cit., ss:pra. note 33. 
" Op. cit., supra, note 34 at p. 226 and cases cited in 

opinion. 

a public service corporation for a necessary pur-
pose pertaining to its franchise and held in rea-
sonable anticipation of its future needs with a 
bona fide isstention of using it for such purpose 
within a reasonable tim,e.37  (Emphasis added.) 

Several facets of the problem under in-
vestigation are dealt with in the foregoing 
decision. To begin with, if the land is nec-
essary for future needs, then it is a public 
use to hold it until needed. Although the 
formulation of the time test—"reasonable 
expectation of future needs"—is found in 
other cases, a different approach is alluded 
to in this opinion. Rather than tackling 
the problem from the viewpoint of the pe-
riod of time the land is held before use is 
made of it, the degree of certainty inherent 
in the application of the land to the public 
use is suggested. Whether there is a distinc-
tion between this approach as compared 
with the former or whether one is the ob-
verse side of the other will be left for future 
development.38  

Four times, in the two paragraphs 
quoted, the concept of reasonableness is in-
terjected into the opinion. As was previ-
ously stated, once this approach is adhered 
to, rigid rules cannot be formulated. How-
ever, this may have salutory consequences, 
since the circumstances of each case are 
then determinative and not some and prin-
ciple of law. 

Moving across country and back in time, 
two Washington opinions add support to 
the Vermont holding.3° In the Nicosnen 
case, land acquired for a public purpose (a 

' Ibid. 
38 Accord East Iiss Masicipal. Utility District v. City of 

LOdi, 120 O.A. 745, 5 P.24 532 (1932) where the crucial 
factor was the iriiprobability of the application by the city 
of the land sought to be acquired by condemnation. Before 
enumerating the facts that In ilitated against the defendants' 
use of the land the court stated at page 336: 

As construed by the authorities which we shall here-
after cite, the word "used" does not mean actual physical 
use at the date of institution of the condemnation suit, 
but means property reasonably necessary for use and which 
the circunistatices reasonably show will be actually used 
within a reasonable let,gth of time, if the use is coil-
tingent, uncertain or problematical or, not reasonably 
defi,,ite as to time, e,ninent do,sain proceedings are not 
barred. 

As indicative of the contingency that characterized the 
defenclents' expectations of the use of the land, the follow-
ing were enumerated: (1) The deed of conveyance to the 
detenda,it contained condi tio,,s which made title contingent 
and subject to loss, (2) Lack of adequate money to Cnance 
use of the land, (3) The improbability of procuring electoral 
support for a bond issue, (4) No preliminary investigation 
heiore acquisition of the land, (5) Contents of a resolution 
in which the city stated that no expe,,ditures were content-
plated is order to develop the proposed projects. 

'° Nicomen Boom Co. V. North Shore Boom and Driving 
Co., 40 Wash. 315, 82 Pac. 413 (1905) State v Superior 
Court of Spokaue County, 40 Wash. 389, 82 i'ac. 457 (1905). 
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boom for logs) was sought by another boom 
company. The plaintiff held the land in 
question for at least .three years before put-
ting it to use. Significantly, construction 
began only when the exigencies of plaintiff's 
business warranted expansion of its facili-
ties. 

There are other cases 40  arising out of 
basically the same fact pattern as those 
previously discussed which add support to 
the aforementioned principles. 

As indication of what one court thought 
"future" connotated is revealed in State 
v. Superior Court for Spokane County.4' 
Citing the Nicornen case as authority, the 
court held that a public service corporation 
may acquire property by condemnation or 
otherwise in reasonable anticipation of its 
future needs. Respondent, also a public 
service corporation, was organized in 1913 
and sought to acquire part of relator's land 
which had been acquired in 1906. In 1914, 
a resolution was passed by the relator in 
which it was stated that with all conveni-
ent dispatch, work was to begin to develop 
the disputed land. At the trial, relator's 
electrical engineer testified in substance 
that on the basis of the average increase 
in the demand for electricity commencing 
in 1909 through 1914, the company had 
projected its planning to meet an expected 
demand not to be reached until 1920. With 
this background in mind, the court held 
that the relator had acquired the property 
with intention of devoting it to a public use 
within a reasonable time, and it now in-
tends to do so and has means to carry out 
its plans. 

Before concluding the review of the non-
highway future use cases, note should be 
made of a recent Michigan case.42  Plaintiff 
attempted to condemn defendant's land for 
a school site. The Board of Education 

° Pittsburgh Junction R. Co.'s Appeal, 122 Pa. St. 511 
(1886) (railroad yards) In re East 161st Street in City of 
New York, 52 Misc. 596, 102 N.Y.S. 500 (1907) In re 
Neponsite Avens,e, Adirondack Blvd. and Newport Avenue 
in the City of New York, 77 Misc. 246, 135 N.Y.S. 708 
(1912) (street railroad) Boaleburg Water Co. v. State Col-
lege Water Co. 240 Pa. 198, 87 All. 609 (1913) (water 
rights) Duquesne Light Co. v. Upper St. Clair Tp., 377 Pa. 
323, 105 A.2d 287 (1954) (transmission lines) ; Delaware 
L. & W. R. Co. v. Stroudsburg Water Gap and Portland 
Street Ry. Co., 289 Pa. 131, 137 Atl. 73 (1927) ; Town of 
Alfordv. Great Northern Railroad Company, 179 Iowa 465, 
161 NW. 467 (1917). 

4184 Wash. 20, 145 Pee. 999 (1915). 
42 Board of Education v. Baczewski, 340 Mich. 265, 65 

N.W.2d 810 (1954). 

planned to build a school on the land in 
question at some indefinite time in the fu-
ture. Testimony was given that the present 
school would adequately meet the demand 
for the next 30 years or more. Interpreting 
the phrase "necessity for using such prop-
erty" which appears in Mchigan Constitu-
tion, Article 13, Sec. 2, the court was willing 
to project its thinking into the near future 
for reasonably immediate use. In view of 
the indefiniteness of the plan for use of the 
land and the extreme projection of time, the 
holding of the case should not be surprising. 
The opinion of the lower court upholding 
the acquisition was reversed. 

In a previous section of this investigation, 
the advantages and disadvantages of ac-
quisition in advance of use were discussed. 
However, when all is said and done, the 
fundamental value of possessing the au-
thority to acquire land for future use is one 
of economy. Enormous savings in the cost 
of acquiring necessary rights-of-way may 
result from acquiring land before it is fully 
developed and improved. 

There is a definite trend discernable on 
the part of the courts to expand the con-
cept of necessity to include future needs. 
However, the need for the desired land, 
whether now or in the future, must still be 
demonstrated to the court. The Baczewski 
case presents the issue, whether the require-
illent of necessity is satisfied by demon-
strating that money will be saved by ac-
quiring land for future use. 

Plaintiff in the Baczewski case empha-
sized the point of economy as the dominant 
motivation in acquiring the land long be-
fore it would be put to use. The superin-
tendent of schools testified: 

We think it is wise for public boards to procure 
sites in advance in order that the taxpayers today 
may spend a small sum of money in order to save 
future taxpayers a vast sum of money. 

The business manager testified: 

What we are trying to do is save the taxpayers 
of this city a sum of money by acquiring property 
which is not now developed so we don't have to 
do it after it is developed. 

No more succinct statement of one of, the 
reasons behind having the authority to ac-
quire land for future use can be found in 
the cases studied. In spite of the attempt 
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to save money—a most praiseworthy en-
deavor, as the court was quick to, point out 
—the lower court opinion upholding the ac-
quisition upon plaintiff's theory was re-
versed. 

According to the opinion, the attempt to 
economize on the part of the condemnor, in 
and of itself, does not satisfy the test of ne-
cessity. The constitutional requirement of 
"necessity for using such property" is not 
met by an indefinite, remote, or speculative 
future necessity, but means a necessity now 
existing or to exist in the near future.43  

'3 But of. Davidson v. Commonwealth ez ret. State High-
way Commission, Ky., 61 S.W.2d 34 (1933). 

It is obvious that acquisition in advance 
of use is not being championed by many 
highvay departments solely on the basis of 
econoniy. No one would suggest that the 
State would be justified in condemning land 
willy nilly without any prescribed plan, 
simply on the theory that some time in the 
dim, uncharted future, use may be made of 
the acquired property. The Michigan court 
was correct in holding that so indefinite a 
use should not be countenanced. This is just 
another manifestation that concrete ad-
vance engineering planning is needed, 
geared to a definite need involving a de-
layed use of the land. 

ACQUISITION OF LAND FOR FUTURE USE IN THE HIGHWAY FIELD 

It is hoped that the foregoing review of 
the judicial experience with non-highway 
acquisition of property in advance of use 
has placed the problem in its proper per-
spective and has yielded several lines of 
thought which may be of valuable assist-
ance in the analysis of the highway cases. 
If the findings that have been distilled from 
the cases already analyzed are used as a 
background, the subsequent material will 
take on added meaning. 

How have the courts treated the acquisi-
tion of land for future use, in its various 
forms,44  in the highway field? 

At the outset, it may. be  noted that there 
is a dearth of litigation which specifically 
deals with acquisition of land for future 
highway use. The basic reason for this con-
dition is that until recently, long range 
highway planning was almost non-existent. 
The acquirement of land for rights-of-way 
was an almost negligible factor in highway 
construction. Now, with the cost of the 
needed rights-of-way so dominant a factor 
in the financing of highways, a concerted 
effort is under way to devise methods to re-
duce land acquisition costs. 

It is a fact of highway life that with a 
well-conceived program, a dollar spent now 
for land can yield returns ranging from five-
to thirty-fold in the future.45  Assuming 

44 See pages 3, 4 for an analysis of the eight possible 
variations involving acquisition for future use. 

See subsequent discussion of California's experience with 
advance acquisition on p.  42 and "California's Accelerated 
Highway Finance Program," Frank B. Durkee, State Di 
rector of Public Works,9. Speech given before the Cali-
fornia State Chansber of 

p.  
Commerce, Dec. 2, 1954. 

that a State has the money and wishes to 
launch a program of land acquisition for 
future highway needs, but has no specific 
statutory authorization to do so, what 
guides do the judicial decisions furnish as 
to the course it should follow? 

The prime prerequisite for a successful 
program of land acquisition for future use 
is adequate planning on the part of both 
the highway engineers and highway law-
yers. Any project not adequately planned 
may be doomed to failure from its incep-
tion. At least it would be very unwise in 
the long run to proceed without the benefit 
of advance planning. 

The experience of the Delaware State 
Highway Department is illustrative of the 
consequences stemming from insufficient 
planning."' The case merits a full discus-
sion, as it may provide a guide for the 
future. 

The defendants owned a triangular .tract 
of land bounded by two highways which 
the Delaware State Highway Department 
had begun to improve. The department des-
ignated a right-of-way on one highway 100 
feet wide, or 50 feet on each side of the 
then center line of the existing road as indi-
cated in Figure 5. Since 20 feet of this 50 
feet was already being used for highway 
purposes, the additional amount of land to 
be acquired by condemnation would be 30 
feet. It was intended that the improved 

45 State v. 0.62033 Acres of Land, Del., 112 A.2d 857 
(1955). See Appendix 13, p.  71. 
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FicURE 5 

road would consist of two paved lanes, each 
of the width of 12 feet, the center of the 
24-foot pavement being also the center of 
the existing highway. Defendahts' titles ex-
tended to the middle of the existing road. 
The right-of-way was 40 feet, of which 18 
feet was paved at the time of litigation. 

The crux of defendants' arguments was 
that the land taken was grossly excessive 
and was predicated upon the construction 
of a four-lane highway, for which there were 
at the time of the taking no plans for con-
struction in the foreseeable future. The 
court held, among other things, that the at-
tempt of the department to take the strip 
of land along one of the roads and the apex 
of the triangle between the two roads con-
stituted an excessive taking. 

Necessity in the first instance is within 
the province of the acquiring administrative 
agency.17  However, the usual caveat of 
fraud, bad faith or abuse of discretion is 
applicable and, if proven, a court will over-
rule a prior determination of necessity. As-
suming that the court will sustain the de-
termination of the need for the highway, 
the court is still confronted with another 
problem involving the certainty of the fu-
ture use. In the Delaware case a two-
pronged defense was employed by the 
defendants. Assuming, for the sake of argu-
ment, that the property was necesary, 
there was no evidence in the record as to 
when in the foreseeable future, if ever, the 
land would be used. 

Proof of the certainty of use, not how far 
in terms of time, is emphasized. At this 
stage, the role of the engineers, particularly 
those concerned with the advance planning 
of the highway project, assumes vital, if not 

' Department of Public lVo,'ks & Buildings v. licCaughey, 
332 Iii. 416, 163 N.E. 795 (1928). 

determinative, importance in the success or 
failure of a program of acquisition of land 
for future use. According to the opinion in 
the Delaware case, the chief engineer and 
other employees of the department admitted 
that no official, action whatsoever had been 
taken in connection with the construction 
of the proposed four-lane highway. They 
further conceded, in the course of testify-
ing, that there was no reasonable certainty 
that such plans would be l)repared in the 
foreseeable future. 

The Delaware court pointed out that the 
goal of saving money for the St..te by ac-
quiring property before its value appreci-
ates, although commendable, should not be 
carried to the point of taking property fiom 
the private owner when that taking is not 
necessary for a public use. 

As the highway cases are developed, an 
element common to almost all becomes ap-
parent. Emphasis is placed upon the rela-
tive certainty of the application of the land 
to the use for which it was acquired. Once 
the particular tract of land sought to be 
acquired is related to a plan of highway 
development, the courts have no difficulty 
in sustaining the acquisition. Such advance 
planning apparently is deemed to be suf-
ficient evidence of the certainty of future 
use. 

Acquisition for future use in the highway 
field has been upheld in the following cases: 

Department of Public Works & Buildings v. 
McCaughey, 332 Iii. 416, 163 N.E. 795 (1928). See 
Appendix B, p.  65. 

State Highway Comnsission v. Ford, 142 Kan. 
383, 46 P.2d 849 (1935). See Appendix B, p. 65. 

Porter v. Iowa State Highway Commission, 241 
Ia. 1208, 44 N.W.2d 682 (1950). See Appendix B, 
p. 68. 

State v. State Highway Comnzission, 163 Kan. 
187, 182 P.2d 127 (1947). 

State v. Superior Court for Cowlitz County, 33 
Wasb.2d 638, 266 P.2d 1028 (1949). 

State v. Curtis, 359 Mo. 402, 222 S.W.2d 64 
(1949). See Appendix B, p.  66. 

Erwin. v. Mississippi State Highway Coirtmission, 
213 Miss. 885, 58 So.2d 52 (1952). See Appendix B, 
P. 68. 

Woollard v. State Highway Commiss-ion, 220 
Ark. 731, 249 S.W.2d 564 (1952). See Appendix B, 
p. 67. 

and denied in: 
State v. City of Euclid, 164 Ohio St. 265, 130 

N.E. 336 (1935). See Appendix B, p. 72. 
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II 0kw 	 in ('i,-teltiai, 001,. To I he ('Meet tl)tlt ii jghwiiv i)atlti),ii and (li-SlOt) cat, I'v unticipat".1, a)ivIUCC riglil-of- 
%v:jy acq)liSiuoIl lltith(S it lit) of Sins,'. 

Support will be found in these eases for 
the principles already discussed. To make 
the cases more meaningful, the analysis will 
be mined at the following problems 

on what log:iI tho'orv was the ('qilIsiliOli 

I OlSe) I wion no si ((1 lie AA11tory power was 
granted? 

What kind of evidence was offered to sup-
1)011 the acquisition for future use? 

Is the (011(01)1 01 "future"  (IC! iIIC:tt(') I and if 
so, how? 

What eniphais. if any. is placed upon ui-
VltI1('I1 planning? 

The earliest highivay case si.istaining the 
acquisition of land for future use which I his 
investigation unearthed is Department of 
Public lVorlcs & Build-tnq v. McCavghcy.45  
Appellees contended that the taking of the 
land was unnecessary in flint. (1) there was 
no need for the highivay and (2) that as-
suming there was a p rosen t need, a segment 
of the land was earmarked for Iiiluii'e coil-

struci ion of a grade separation. 
In hruslnng aside these objections, the 

court not only upheld the C011ePpL of ac-
(luisition for future use, but suggested that 

" :132 III. .116, 163 N.E. 793 (1928). 

the Ihlin IS Department of Pnhhie Works 
and Buildings had the responsibility of an-
icipating luitlire nee( Is. The court perceivc I 

that highways should be eonst niH ed for 
future as well as i  ireseni, use. Provision 
also imist be made for fut nrc development 
of the highway. To (11101 e the court 

Means of tianspurtal ion have elltirllv ('II:) nged 
since Ill ul01 the exist aig h ighwavs were 1)11 I It.. 
Tile roll)!,) to he constructed under the bond issue 
acts are not for preseii t use a loll e. I ut are to be 
liartl-suriaced 011(1 )OlIStflI('t)'Il of (1(1101)1)' lllat)'rial. 
to l:u4 for man N. ve:Irs. As to ill(,  :oil0000 of land
lIplIropriat 0)1 in 111:11 tel's of this kind, the (1011:01- 
meut- of puhlic works is \'I'sled with 11 broad ilis-
('let 100 ill dCtt'rlllinilIg I he 1111)001)1 to be taken. 
They have (1 )'i(Jh I to, and .51)0)11(1, anticipate the 
/01)01' )(0( (/5 of 1/ic fllIlfliC)j)UliI?/. :11111 their act ion 
ill the premises will not be interfered Wit I). except 
in a clear ease of abuse of the d isorl' lion i'eI ('(I in 
t lieni -Is  (Emphasis IldIleCi .) 

Two Kansas eases"' discuss the issue of 
aeqinsition for future use and contain strong 
language authorizing Kansas to acquire 
land for future highway use. Involved in 

i" Id. at 797. 
SI tie iijIlwav ('ornnhiSsi,,!) v. Ford. 142 1i:ui .353, -16 

i',lOi 5-i? (1031) and State ei r I. Mt eheil v. State 11 igilwlIy 
CommilsiotI, 163 IdaTi. 187, 152 P.2d 127 (1947). 
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both cases was Sec. 68-413 of the General 
Statutes of Kansas, which, insofar as per-
tinent to the problem under investigation, 
provide: 

That the State Highway Commission . . . may 
acquire title ... by the exercise of eminent do-
main to any lands . . . necessary for the construc-
tion, improvement, reconstruction, maintenance or 
drainage of the State highway system. 

In determining that the requirement of ne-
cessity was not only satisfied but that fu-
ture needs are a constituent element of the 
requirement of necessity, the court stated 
in the Ford opinion, on page 852: 
The fact that future needs were taken into ac-
count does not destroy the right and power to act. 
Indeed, we are all learning that many of our roads 
and bridges have been made too narrow, the turns 
too short, and that too little attention has been 
given to obstructions to view at corners. 

Twelve years later, in the Mitchell case,5' 
which dealt with the power of the highway 
commission to dispose of land no longer 
needed by it, the Ford case was affirmed in 
these terms: 

It should be stated the State concedes the right 
of the commission to exercise its discretion, in 
good faith, with respect to what amount of land 
is reasonably necessary for the purposes designated 
in the statute, including future needs and a rea-
sonable sightly appearance of the highway.52  

Moving to Missouri, a significant case 53  
was adjudicated in 1949. A writ of manda-
mus was issued by the Supreme Court to 
require the respondent circuit judge to ac-
cept jurisdiction of all issues in the High-
way Commission's condemnation petition. 
The petition stated, among other items, 
that the land sought was necessary for the 
project under consideration. The road to 
be constructed was to be a "limited-access" 
highway consisting of two divided pave-
ments. According to the plans, the highway 
improvement was to be built under two con-
tracts, the south lanes to be built first, 
though right-of-way was now being sought 
for the entire project. In answer to a de-
mand for a bill of particulars enumerating 
the uses and purposes of the land, the fol-
lowing statement was submitted: 

The uses and purposes which relator proposes to 
make of the property which the present plan on 

51 Op cit., supra, note 50. 
' Id. at 133. 
' State v. Curtis, 359 Mo. 402, 222 5.W.2d 64 (1949) 

file with the county clerk do not (sic) positively 
show will, at this time, have placed upon it any of 
the first construction of the first roadway, are to 
provide an adequate and necessary safety factor 
for all contingencies and development in the con-
struction, reconstruction, improvement and main-
tenance of the entire ultimate highway, which may 
be reasonably anticipated but which it is impos-
sible at this time to foresee fully and to state and 
set forth definitely and in detail.54  

To this bill, defendants moved to strike 
all lands from the petition which were not 
shown by the filed plans to be needed for 
immediate use. Grounds for the motion 
were that no public use of the lands was 
shown; that land was being acquired for 
"some vague, indefinite, speculative use or 
purpose"; and that the Highway Commis-
sion was not legally entitled to condemn 
said lands in this action. 

Respondent circuit judge entered an or-
der holding that land was being taken 
which the condemnor did not propose to 
use, either now or at any ascertainable time 
in the future, for the purpose of construct-
ing a highway. 

In its opinion, reversing the decision of 
the trial court, the Supreme Court made a 
distinction between excess condemnation 
and condemnation for future use and also 
between public use and public necessity. 
According to the court, there was no ques-
tion of excess condemnation involved. The 
Highway Commission had specifically 
stated in its petition that all the land was 
necessary for the contemplated project. Did 
the fact that not all the property sought 
was to be immediately used for the road, 
affect the power to acquire? According to 
the court, Revised Statutes of Missouri, Sec. 
8759 (1939), which authorized the commis-
sion to condemn lands for right-of-way and 
"for any other purpose necessary for the 
proper and economical construction of the 
State highway system," was broad enough 
to encompass acquisition for future use. 

According to the court,55  
Although the entire road is not to be con-

structed at once, the petition alleges that it is all 
a part of a general plan adopted by the commis-
sion whereby the remaining portion will be con-
structed in the near future. This authorizes the 
appropriation of land for the entire project now. 
(Emphasis added.) 

M Id. at 66. 
5 Id. at 67. See eases in opinion. 
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Throughout this monograph stress has 
been laid on the determinative role the con-
cept of necessity plays in relation to the 
success or failure of the acquisition of land 
for future use. If a court reads into neces-
sity a broad meaning, this is the way in 
which acquisition for future use can be 
sustained. 

No one would seriously question today 
that a highway involves a public use. Those 
opposing the condenmation of lands for fu-
ture use place the brunt of their attack on 
the issue of necessity. 'However, if the ques-
tion is settled on the issue of necessity, the 
condemnor is given a decided advantage. 
Returning to the decision in the Curtis case, 
the following quotation clearly documents 
this principle: 

As we understand respondent's brief he contends 
that the relator's petition shows that it is attempt-
ing to take more land than is reasonably necessary 
even for the construction of the road to be built 
now; that the excess of land over what is reason-
ably necessary will not be taken for a public use; 
that the question of public use is a judicial ques-
tion which respondent had jurisdiction to deter-
mine from the petition and bill of particulars, and 
that it was encumbent on relator to show such 
public use by its pleadings. 

In condemnation cases, whether or not land is 
being taken for a public use is a judicial question 
regardless of any legislative declaration that the 
use is public . . . but the public necessity or pro-
priety for the exercise of eminent domain is a 
legislative or political question and is not the 
same as public use. The power to locate a State 
highway, to determine its width, type of construc-
tion and the extent of land necessary for economi-
cal and proper construction are vested in the sound 
discretion of the State highway commission, un-
controlled by the courts except to compel strict 
compliance with the statutes and to prevent the 
taking of private property for a private or non-
public use. 

The commission has large discretion to deter-
mine the extent of the land to be taken and is not 
limited to a taking of the actual roadbed. It may 
determine what land is reasonably necessary for 
proper and economical construction and for the 
purposes outlined in relator's bill of particulars.56  

This simply means that the determination 
of necessity by the State highway depart-
ment is treated like any other administra-
tive determination. Only in rare instances, 
when fraud, bad faith, or a gross abuse of 
discretion is proven, will a court overturn 

60 Ia. at 08. 

a determination of necessity. The quantum 
of proof required to reverse a determination 
of necessity is much greater than that 
needed to reverse a determination of public 
use. 

In the light of the previous Washington 
cases discussed, it may be argued that State 
v. Superior Court for Cowlitz County 11  is 
authority or at least points toward the au-
thorization of acquisition of land for future 
use, at least for expressway purposes. The 
issue litigated—the power to condemn ac-
cess rights—has no bearing upon the prob-
lem under discussion. What is significant is 
the statement made in interpreting Rem-
ington Revised Statutes, Volume 7A, 
§ 6400-25, which provides: 

Whenever it is necessary to secure any lands for 
a right-of-way for any State highway . . . or for 
any other highway purpose . . . the director of 
highways is authorized to acquire such land in 
behalf of the State by gift, purchase or condem-
nation. 

The court made the following observation 
concerning the statute: 

The title to the real estate acquired under the 
provision of the act is in fee simple instead of 
merely an easement, and the public my acquire 
an entire lot, block or tract of land if by so doing 
the interest of the public will be best served, even 
though such entire lot, block or tract is not im-
mediately needed for the limited access facility. 
(Emphasis added.) 58 

Whether the above language is authority 
for the acquisition of land for future use 
generally or even for an expressway is dif-
ficult to determine. 

Note should be made of the similarity of 
the language found in the quotation and 
in the statutes of 11 other States providing 
for "marginal land acquisition." The fu-
ture use aspects of marginal land acquisi-
tion will be discussed in a subsequent sec-
tion.59  Suffice it here to indicate that part 
of the problem can be solved via the mar-
ginal land acquisition mechanism. In prac-
tice, however, that procedure has definite 
limitations which restrict its effectiveness 
in this connection. 

The reasoning that is evident from the 

' 33 Wash.2c1 638, 206 P,2d 1028 (1949). 
Id. at 1030. 

61  See pages 40-48. 
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language employed in the Porter case 60  is 
indicative of the realization by the court 
of the utility of acquisition for future needs. 
It was categorically stated during the cross 
examination of one of the defendant's wit-
nesses that a particular parcel of land had 
been purchased for the purpose of future 
use when something more than a two-lane 
highway would be required. The Iowa court 
held that there was ample evidence to up-
hold the determination that plaintiff's 
property was necessary for the improve-
ment of existing ti'affic requirements and as 
part of a plan for meeting traffic require-
ments in the future. 

In a previous section of this study, the 
point was made that litigation in this field 
frequently revolves around the requirement 
of necessity; that is to say, whether it is 
necessary to acquire land for, future use to 
facilitate the eventual construction or im-
provement of a highway, highway construc-
tion being an admittedly public purpose. 
No more vivid example of this problem can 
be found than Erwin v. Mississippi State 
Highway Commission.6' 

Plaintiff's bill in equity raised the issue: 

That the defendant admittedly has no imme-
diate use for the aforesaid parcels 3 and 4 but is 
seeking condemnation, thereof, with the view of 
holding the same until some distant date in the 
future, then to be used, if at all, as the site of a 
so-called clover leaf at the junction of the afore-
said new U.S. Highways 80 and 45. That the de-
fendant has advised complainant that the plans 
for the construction of such clover leaf are con-
tingent upon such sufficient funds accumulated for 
that purpose out of the pay-as-you-go highway 
construction program now in effect in the State of 
Mississippi and that the time for constructing 
such a clover leaf, if at all, is most indefinite 
that such power does 'not include the right to take 
private property in the hope of putting it to public 
use at some uncertain date in the future, if ever, 
from the use and enjoyment thereof during a 
period of years when no public use is being made 
of such property.62  

Mississippi practice provides that in the 
absence of allegations and proof of fraud or 
gross abuse of discretion, the only method 
of judicially testing the issue of public ne-
cessity is by a petition for a writ of prohi-
bition. The bill, in its averments as to the 

°° Porter v. Iowa State I-Iighway Comm., 241 Ia. 1208, 
44 N.W.2d 682 (1950). 

61213 Miss. 885, 58 So.2d 52 (1952). 
62  1d. at page 54. 

proposed future use of the land for a clover-
leaf intersection, did not contain any alle-
gations of fraud or abuse of discretion 
which would warrant injunctive relief. A 
treatise was cited as authority for the 
proposition that the highway department, 
in exercising its power of eminent domain, 
must not only meet present needs but also 
those which may be reasonably anticipated 
in the future.68  

It is significant that the prospective use 
of the land was contingent upon the availa-
bility of funds from a pay-as-you-go high-
way program. When the State would be in a 
position, financially, to construct the clover-
leaf intersection was problematical, and yet 
the taking was upheld. The highway de-
partment was frank to admit that there was 
no way of telling precisely when the project 
would be built. Apparently, the Mississippi 
court is amenable to a broad interpretation 
of "necessity" and future use. 

Confusion is created by the failure to 
make the distinction between public use 
and public necessity. From what has been 
written previously, it is apparent that this 
distinction is not simply one of semantics 
but has very real, practical consequences. 

Some recent Arkansas litigation is illus-
trative. The Arkansas State highway de-
partment, in the process of relocating a 
segment of U.S. 61, had instituted condem-
nation proceedings to acquire a new right-
of-way. The affected landowners sought 
an injunction to enjoin the department.64  
Plaintiff's initial argument has no relevancy 
to the issue under analysis; however, as a 
second string to their bow, the argument 
was made that the condemnation was not 
for a public purpose since 

the commission seeks a right-of-way 250 
feet in width and yet proposes to build in the im.-
mediate future a paved highway that will be only 
24 feet wide. 

In reality, the decision hinged on the 
requirement of necessity. Testimony was 
given that there already was a need for a 
four-lane highway and that the highway 
department planned to build another two 
lanes when funds became available. 

63 18 American Jurisprude,,ce, E,,line.mt Domaim, Sec. 111. 
64 WooUard v. State Highway Commiasion, 220 Ark. 731, 

249 S.W.2d 564 (1952). 
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U.S. it) in Itinnrch. Leg:tl authritv to acquire i'icht-of-wav in ativaiicc oi need exisus in Noi-th I)akou. 

In supporting the highway department's 
decision, the court emphasized the financial 
savings to be gained by acquiring all the 
land now that ult.insately would be re-
quired. The following significant language 
appears in the Opinion: 

13y acquiring a sufficiently hroad right-of-way in 
the first instance the commission expects to avoid 
the expense that is incident to any attempt to en-
large a roadbed that has been hemmed in by vari-
ous commercial establishments that tend to spring 
up along the border of a public highway. It is 
evident that the present undertaking would not be 
necessary had the State taken a sufficiently wide 
easement when the road from Marion to Turrell 
was originally laid out.. In these circumstances it 
is certainly permissible for the commission to look 
ahead in its planning. 

It would seem that the court is criticiz-
ing the department for not originally ac-
quiring sufficient land to meet future needs. 
Is this a manifestation of the fourth idea 
enumerated on page 8 in relation to C/u-
(ago, St. P., 31. 1t 0. Ity. Co. v. Bayfteld 
County? 

A seemingly adverse decision prohibiting 
the acquisition of land for future use is 
found in a. recent. Ohio decision. However, 
when the facts are closely analyzed some 
of the adverse effect upon the concept 
disappears. 

Sun Oil Company entered into an agree-
ment with the fee simple owner of the land 
in question to purchase the property on 

63  Id. at sis. 
State v. Cite of Euclid. 151 Ohio St. 255, 150 N.E.2d 366 
(1555). See Appendix 13, It. 72. 

condition that Sun was able to procure 
from the city of Euclid a permit to con-
struct and operate a retail gasoline filling 
station thereon. Prior litigation involving 
the same parties had established that a zon-
ing ordinance, to the extent that it Plo-
lubited the use for the desired purposes 
was unreasonable and confiscatory and 
therefore unconstitutional. The city was 
dlil'eeted to issue the permit .A few hours 
after Copies of that order were served upon 
the mayor and building commissioner of 
defendant, the city council adopted a reso-
lution declaring it was necessary to appro-
priate the property in question for high-
way p1i'poses. 

By stipulation it was disclosed that a 
study had been conducted to determine the 
feasibility of constd'ucting a limited access 
highway. The proposed center line for the 
facility was surveyed and the construction 
of the highway was declared feasible. How-
ever, no cooperation agreement of any kind 
in connection with the portion of the pro-
posed highway within the defendant mu-
nicipality has been entered into by the de-
fendant with the State of Ohio, the Federal 
government or the county of Cuyahoga, 
nor had the defendant adopted any legis-
lation to provide on its own behalf for the 
establishment and construction of the 
highway. 

In light of the indefiniteness of the proj - 
ect and the failure to establish the high- 
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way, which is a prerequisite to the main-
tenance of a condemnation action, the 
following .quotation can be reconciled with 
the previous cases analyzed: 

It is clear from the record• not only that the 
city of Euclid has not established Lakeland Free-
way through its corporate limits, but that the 
freeway is still in a visionary stage awaiting a co-
operation agreement with the county, state or 
federal government or some of them to establish 
it; and that the so-called appropriation was only 
an abortive attempt to acquire title to this prop-
erty for possible future highway purposes. The 
municipality has no power or authority to appro-
priate lands for some contemplated future use.67  

o' Id. at 340. 
' City of Cincinnati v. Vester, 281 U.S. 439, 50 SOt. 

360, 74 LEd. 950 (1930). 

It is significant that the only authority 88  

cited by the court for this conclusion did 
not involve the validity of an acquisition 
of land for future use. The subject matter 
of the Vester case was the procedure known 
as "excess condemnation." No such issue is 
found in the instant case. 

Assuming that the highway had been le-
gaily established and the cooperation 
agreement executed, would the court have 
decided the question of acquisition for fu-
ture use as it had in the instant case? The 
opinion leaves this question open and there-
fore with the proper legal and factual 
foundation an acquisition for future use 
may still be sustained in Ohio. 

CONCLUSIONS DRAWN FROM DECISIONS INVOLVING ACQUISITION• 
FOR FUTURE USE 

What generalizations, if any, can be 
drawn from the preceeding cases? 

It is firmly embedded in American juris-
prudence for well over 70 years 69  that, in 
a condemnation proceeding, it is. permissible 
for the condemnor to acquire property, the 
use of which is forestalled until sometime 
in the future. However, it must be borne 
in mind that the requirement of necessity 
still must be satisfied. Courts have so con-
strued the concept of necessity as one of 
reasonable necessity. The cases definitely 
show a liberalizing tendency in giving 
meaning to "necessity." The significance of 
this trend must not be overlooked. In those 
States which have no specific statutory au-
thorization for acquisition of land for fu-
ture use, it is through the channel of an 
expansive definition of what is public ne-
cessity that land may be acquired for fu-
ture needs. 

Once the rigidity of absolute standards, 
both as to time and need, are removed by 
the courts, and the salutary concept of rea-
sonable necessity substituted, the role of 
the highway official and highway attorney 
become progressively more difficult. In ex-
ercising discretionary authority, the high-
way official will be constantly seedng 

°' See In re Application of Staten Island Rapid Transit Co., 
193 N.Y. 252 (1886) ; Pittsburgh Junction R. Co's Appeal, 
122 Pa. 511 (1886) and cases cited therein. 

guides to aid him in following a path which 
lies between the effective exercise of his au-
thority and what a court would condemn 
as an abuse of discretion. From the vantage 
point of looking back on the judicial au-
thorities already reviewed, little aid and 
comfort will be found. Besides the recog-
nition that future needs and use are con-
stituent elements in determining necessity, 
very little else can be discerned. What 
may be considered reasonable, in terms of 
both necessity and futurity, on the basis of 
one set of facts might be considered arbi-
trary, capricious, and evidence of bad faith 
when transposed to another fact-situation. 

An even more troublesome question 
arises, once it is established that in exer-
cising the power of eminent domain it is 
proper to take cognizance of future as well 
as present needs, and in so doing acquire 
land which will not be put to use until 
sometime in the future. What is meant by 
future? Is the concept limited, in terms of 
time, to 6 months from the present, 2 years, 
5 years, 10 years, or 20 years? At the out-
set it must be understood that one will seek 
in vain for exact standards of what is con-
sidered by the courts as a permissible pe-
riod for which land can be held before be-
ing used for the purpose acquired. 

Courts have formulated a time test in 
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various ways. The early cases verbalized 
future in terms of "immediate future." 70 
The adjective "immediate" would seem to 
be a method of circumscribing the period 
of time between acquisition and use of the 
property. 

In more recent times, the courts have 
used as a test "presently foreseeable future 
needs," "reasonable future use," or "future 
use within a reasonable time" or words 
which connote the same meaning.' Whether 
there is any substantive difference between 
the various verbalizations or whether it is 
simply a matter of semantics, is difficult to 
determine. Conceivably, once a court has 
decided to accept advanced acquisition it 
matters little what words the court employs 
to denote the future. 

It seems fruitless to approach the prob-
lem strictly from the point of view of the 
time lapse between acquisition and use. A 
close reading of the cases reveals one com-
mon element in almost all of those decisions 
which sustain advance acquisition—empha-
sis on the certainty of the future public use. 
In East Bay Municipal Utility District v. 
City of Lodi 72  emphasis was directed at 

70 Kern County Union High School District v. MacDonald, 
op. cit., supra, note 32; Warden v. Madisonville, op. cit., 
supra, note 27; In re East 161st Street in City of New York, 
52 Misc. 596, 102 N.Y.S. 500 (1907) ; In re Application of 
Staten Island Rapid Transit R. Co., op cit., supra, note 69 
State cx ret. City of Duluth v. Duluth St. Ry. Co., 179 Minn. 
548, 229 N.W. 883 (1930). 

" Independent School District of Boise City v. Laud, 
Construction Co., 74 Ida. 502, 264 P.2d 687 (1953) ; Phillips 
Pipeline Co. v. Branstetter, op. cit., supra, note 32 ; Rindge 
Co. v. County of Los Angeles, 262 U.S. 700, 43 S. Ct. 68.9, 
67 LEd. 1186 (1923). 

'-'Op. cit., supra, note 38. 

the high degree of contingency inherent in 
defendants' use of the land. Other opin-
ions 73  go to lengths in relating the desired 
land to an over-all plan of development. 

The judiciary is not so constituted as to 
be able to pass intelligently upon the ques-
tion—basically one of engineering—whether 
a certain tract of land is necessary for a 
particular project. However, no court is 
oblivious to the proposition that for land 
to be necessary for a project, now or in the 
future, the project must be determined 
upon. From an evidentiary point of view, 
a lawyer armed with detailed plans relat-
ing the desired property to a program of 
highway development has an infinitely bet-
ter chance of being successful in a condem-
nation action than without such material. 

If the problem is approached from the 
viewpoint of the degree of certainty inher-
ent in the application of the acquired land 
to the public use for which it was con-
demned, the problem becomes relatively 
simple from a judicial standpoint. This ap-
proach may reveal that in order to achieve 
a degree of certainty, there must be a limi-
tation in relation to time on future use. The 
end product may be the same, but the 
chances of achieving it are enhanced when 
using the approach suggested. 
73 Kountze v. Proprietors of Morris Aqueduct, op. cit., 

8upra, note 20; State v. 0.62033 Acres of land, Del., 112 
.A.2d 857 (1955) ; Board of Education V. Baczewski, 340 
Mich. 265, 65 N.W.2d 810 (1954) ; Hughbanks V. Port of 
Seattle, 193 Wash. 506, 76 P.2d 603 (1938) ; Port of Everett 
V. Everett Improvement Co., 124 Wash. 486, 214 Pac. 1064 
(1923) ; In ic New Flaven Water Co., op. cit., oupra, note 21 
City of New Orleans v. Moeglich, 169 La. 111, 126 So. 675 
(1930). 

IS THERE. A NEED FOR A STATUTE AUTHORIZING ACQUISITION 
FOR FUTURE USE? 

In effect, the judicial decisions which 
have been reviewed constitute interstitial 
legislation on the subject of acquiring land 
for future highway use. In these cases, the 
courts have not sought to usurp legislative 
prerogatives; rather, they are to be com-
mended for seeking to bridge an obvious 
gap. 

At this point, highway officials may well 
ask themselves: Would it be more desira-
ble to enact a statute which comprehen-
sively deals with the matter of acquiring 
land for future highway use, or, rather rely  

upon the possibility of a favorable supreme 
court decision which permits future use ac-
quisition via the "necessity" approach? 

In a number of States one answer to the 
problem may lie in the general grant of 
authority to the highway department to 
"acquire property necessary for highway 
purposes." This type of language may be 
sufficiently broad to encompass future as 
well as present use. While not enacting 
legislation which contains words of futurity, 
the aforementioned States may still find it 
advisable to enact legislation to meet the 
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various problems engendered by advance 
acquisition. 

A comprehensive program of acquiring 
private property for future highway use 
necessarily involves a multiplicity of fac-
tors. To fulfill its purposes, adequate legal 
authority must anticipate and deal with 
these many facets of advance acquisition. 
Such questions as the authority to lease 
and sell, type of interest acquired, and 
standards for the exercise of the power are 
examples of the vexing problems which will 
inevitably arise when acquiring land in ad-
vance of its use. A statute is a far more 
practical vehicle to deal effectively with 
these problems than multiple appeals to 
the highest State court on each aspect of, 
advance acquisition as it arises in litigation. 

Moreover, the launching of an extensive 
program of acquisition for future use, which 
accelerated programs of highway improve-
ment presupposes, is actually a new and 
different kind of activity for most State 
highway departments. If the past is any 
criterion, it would seem to be wise to have 
the legislature specifically authorize the 
activity. 

Time, too, is of the essence in a success-
ful program of highway modernization. It  

would seem that the shortest route, in terms 
of time, to obtain legal authorization for 
future use acquisition, if such additional 
authority is thought necessary, is through 
the legislature, rather than through the 
courts, where protracted litigation on each 
of a host of related issues, can tie up a de-
sirable highway program for unreasonable 
periods of time. 

It seems to be more consonant with the 
past operations of most highway depart-
ments to have specific legislative authority 
to proceed in so vital a field as future use 
acquisition, rather than rely upon an un-
certain and perhaps adverse judicial find-
ing. In the practical operations of the 
program, highway officials would be pro-
ceeding with far greater assurance under a 
statutory authorization than without it. 

Although it may be desirable to have 
legislation specifically authorizing future 
use, it should not be inferred that without 
such legislation the State is powerless to 
make use of the concept. The previous case 
law analysis has shown that when the ac-
quisition is predicated upon a firm founda-
tion of engineering planning, the taking will 
be sustained through an expansive interpre-
tation of necessity. 

STATUTES SPECIFICALLY AUTHORIZING ACQUISITION FOR 
FUTURE HIGHWAY USE 

The preceding analysis of the common 
law reveals that acquisition of land for fu-
ture use has been sustained for a score of 
public purposes, including highways. This 
has been accomplished by a broad interpre-
tation of the concept of necessity so as to 
include future needs and future uses. 

Some States have enacted statutes on this 
subject. An examination of the existing 
laws dealing with the acquisition of prop-
erty for future highway use reveals that 
they have certain elements in common, and 
that there are logical groups of these char-
acteristics. These consist of who has the 
power to acquire property for future use, 
the methods of acquisition, the type of in-
terest to be acquired, determination of 
necessity, and words of futurity employed. 
Each of these elements or factors will be 
dealt with separately, and an attempt made  

to evaluate their adequacy in terms of the 
present need to modernize the highway 
plant. 

Who Has Power to Acquire for Future Use 

The laws of 15 States explicitly author-
ize the acquirement of land for future high-
way use as indicated in Table 1.14  In 14 
States, the State highway department is 
empowered to exercise the authority.75  A 

74 Arkansa.s, Ark. Stat. Ann. 1947, Sec. 76-532; California, 
Deering's California Code, Streets and Highways, Sec. 104.6; 
Colorado, Cob. Stat. Ann., Ch. 120-3-10; Florida, Fla. Stat. 
1955, Ch. 837.17 ; Idaho, Idaho Code, Sec. 40-120(9) 
Louisiana, La. R.S., Title 48:220; Maryland, Ann. Code of 
Md., Art. 89B, Sec. 8(a) ; Nebraska, Neb. Laws of 1955, 
L.B. 187, Sec. 20; Nevada, Nev. Stat. 1953, Ch. 132, Sec. 2 
New York, McKinney's Unconsol. Laws, Pt. 2, Sec. 6485 
New 	Jersey, N.J.S.A., Secs. 27 :7A-3, 32 :1-132, 32 :3-6, 
32:8-4, 32 :13A-6; North Dakota, Rev. Code of 1943, Sec. 
24-0118; Oklahoma, Okia. Stat. Ann. 1951, Title 69, Sec. 
46(2) ; Virginia, Code of Va. 1950, Sec. 33-57; Wiscon-
sin, Wis. Stat. 1953, Sec. 80.64, Laws of Wis. 1955, Ch. 
574, Sec. 4(2). See Table 1. 

° Arkansas, California, Colorado, Florida, Idaho, Louisiana, 
Maryland, Nebraska, Nevada, New Jersey, North Dakota, 
Oklahoma, Virginia and Wisconsin. 
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FUTURE USE COMBINED WITH PRESENT PURPOSES 

Jil, , 
LC 
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SOUGHT TO BE ACQUIRED 

State Highwoy Commission vs. Ford, 
46 Pac. (2d) 849 (1935) 

PLATE 6 

"Future needs are a constituent element of the requirement of necessity," according to the Kansas court which approved 
the acquisition of land for future use in this case. 

Old Borrow Pit 
120' j-25' 	60' 

somewhat unique situation is found in New 
York where the power to acquire land for 
future highway use is granted only to the 
Port of New York Authority. In New 
Jersey the application seems to be limited 
to the construction of freeways and park-
ways.7° Certain designated interstate au-
thorities in New Jersey have been given 
the power to acquire land for future use. 

Wisconsin stands alohe, 'among the 15 
States, in granting the power to local sub-
divisions.77  All counties and municipalities 
are authorized to establish widths of streets 
or highways in excess of the width in use, 
and acquire the excess land at any time. 
In addition, the Milwaukee County Ex-
pressway Commission is also given the 
authority to acquire land for future high-
way use. It should be noted that the com-
mission can exercise this authority only for 
land to be used in the construction of 
expressways. 

If advance acquisition of land is a useful 
tool for the State to possess, consideration 
should be given for authorizing all local 

° See New Jersey Statutes Annotated, 27 :7A-1 for defini-
tions of freeways and parkways. 

77 Wig. Stat. 1953, Sec. 80.64; Laws of Wisconsin 1955, 
Ch. 574, Sec. 4(2). 

governmental bodies involved in the high-
way field to exercise the power. It will be 
found that the same benefits accrue to local 
governments as have been attributed to 
the exercise of the power by the State. 

In evaluating the relative merits of au-
thorizing only the State highway depart-
ment to acquire land for future use, as 
compared with granting the power to all 
political subdivisions involved in the high-
way field, one assumption must be made. It 
is assumed that in all areas of govern-
ment—State, county, and city—there exists 
a sufficient number of well-trained men to 
administer as complex a highway program 
as envisaged by the acquisition of land in 
advance of use. In practice, such may not 
be the case. This may be one of the reasons 
for limiting the power to the State. On the 
other hand, there may be some local agen-
cies that are at least equal to some State 
departments in this field, if not superior to 
it. Moreover, empowering the localities to 
act in this matter may be a means of 
encouraging the development of adequate 
organizations to do the job. 

The practice followed in several. States, 
such as Texas, should also be noted, of 
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requiring the city or county, as the case 
may be, to acquire any right-of-way needed 
for State highways except Interstate high-
ways. Even if the legislature in those States 
should decide to limit the acquisition of 
land in advance of use solely to the State 
highway system, it would necessarily have 
to grant the power to the city or county. 

Although the primary responsibilities for 
supplying highway rights-of-way rest with 
State agencies in many jurisdictions, the 
State highway departments involved fre-
quently rely on local assistance of one kind 
or another. The land acquisition process is 
a complex one, and involves functions re-
lated to planning the rights-of-way, financ-
ing the acquisition, the acquisition itself, 
clearance of the rights-of-way, and related 
matters. Local cooperation may be sought 
on one or more phases of these activities, 
and the broadest kind of legal authorization 
would enhance the chances of receiving the 
desired cooperation. 

Method of Acquisition 

With respect to the methods of acquisi-
tion, the usual procedures are provided 
for by most of the statutes.78  That is to 
say, the authorized body can acquire land 
by "gift, purchase, condemnation, or other-
wise"; this, or its equivalent, is specifically 
mentioned in the Arkansas, California, 
Colorado, Idaho, Louisiana, Maryland, 
Nebraska, Nevada, North Dakota, Okla-
homa and Virginia statutes. 

The power to exchange one parcel of 
land for another is authorized in Idaho, 
Louisiana, Nebraska, and North Dakota. 
Florida is unique in that the State Road 
Department is authorized only "to con-
demn for future use." However, since the 
extreme method (condemnation) is granted, 
it may be argued that the power to purchase 
is implicitly granted. 

Type of Interest Acquired 

The 15 State statutes which authorize the 
acquisition of land for future use are unani-
mous on one point. In each instance, the 
acquiring body is empowered to acquire a  

fee simple (or the equivalent) or any lesser 
estate which is desired rather than restrict-
ing the interest acquired to an easement for 
highway purposes.79  North Dakota's statute 
is a variant from the norm in that oil, gas 
or fluid minerals under the land are ex-
cluded from the title to the acquired land. 

The type of interest acquired for future 
use has important implications. Various 
legal consequences follow, depending upon 
whether a fee simple title or an easement 
for highway purposes is acquired. 

Assuming that an easement for highway 
purposes is acquired, there might be no 
authority to lease the land before use is 
made of it. The owner would possess the 
right to continue his use of the land until 
it is required for construction. If only an 
easement is acquired, thought should be 
given to the advisability of including re-
strictive covenants in the conveyance re-
stricting the development of the land during 
the interim period and to providethat the 
highway department will not be liable for 
the costs of removing any improvements 
made subsequent to the conveyance, when 
highway construction commences. 

Tax consequences follow, too, depending 
upon the type of interest acquired by the 
highway department. If a fee simple title 
is acquired, the land would be removed 
from the tax rolls, since the title holder 
would be the State. On the other hand, the 
land would remain subject to taxation in 
some States, if an easement for highway 
purposes is taken. However, since real es-
tate taxes are determined by the value of 
the property subject to taxation, it is con-
ceivable that a parcel of land, burdened 
with an easement in perpetuity, would have 
very little value for tax purposes. It fol-
lows in many cases that the amount of 
taxes derived from land subject to an ease-
ment will be minute. The effect upon the 
tax base, which stems from the type of 
interest acquired, nonetheless, must be care-
fully considered in deciding whether to 
authorize the taking of a fee simple title 
or an easement. 

In connection with the tax question, 

8 See Table 1. 	 70  See Table 1. 



Table 1. State Statutes Specifically Authorizing Acquisition of Property for Future Highway Use 

Maximum 
Body Permissible Type of Determination Power to 

Authorized Methods of Interest to of Necessity Lease in Power of 
State to Acquire Acquisition Be Acquired by Whom Interim Sale Language Indicating Futurity 

Arkansas State Highway Gift, devise, purchase, Fee simple Yes Yes "Highway purposes shall include. 
Commission condemnation, 	or (a) for present or future rights-of-way." 

otherwise - 

California Department of To 	acquire includes Fee simple State Highway Yes Yes "Authority 	to 	acquire 	lands 	for 	State 
Public condemnation, pur- Commission highway purposes includes authority to 
Works chase, 	lease, 	dedi-. acquire for future needs." 

cati6n, 	donation, 
or otherwise 

Colorado State Highway Purchase, Fee simple Yes "The department of highways shall have 
Department condemnation authority to acquire by condemnation 

rights-of-way for future needs." 

Florida' State Road Condemnation Fee simple Yes Yes "Power of eminent domain is vested in the 
Department department to condemn . . . for existing 

proposed or anticipated roads in the State 
Highway or State Road Park System." 

Idaho Board of Purchase, 	condemn, Fee simple By the Board Yes ". . . Real Property ... deemed necessary by 
Highway or 	otherwise 	ac- (prima facie the Board for present or future State 
Directors quire (including ex- evidence 	of Highway purposes....... 

change) necessity) 

Louisiana State Highway Expropriation, dona- * Chief Engineer . "Width may he fixed in a manner sufficient 
Department tion, purchase, ex- ... to provide presently and in the future 

change, lease for the public interest, safety, and con- 
venience." 

Maryland State Roads - Gift, 	purchase, 	con- Fee simple State Roads Yes "By appropriate resolution, shall determine 
Commission demnation, or Commission that such property is necessary in its 

otherwise judgment 	for 	immediate 	or 	proposed 
- construction of a State highway, park-

way. . . 

LID 
La. R.S., Tit. 48, Sec. 218 provides that the department may acquire right-of-way over or title to private property. This may imply that the department is empowered to acquire 

a fee simple or its equivalent. 



Table 1. State Statutes Specifically Authorizing Acquisition of Property for Future Highway Use (Continued) 

Maximum 
Body Permisib1e Type of Determinaton Power to 

Authorized Methods of Interest to of Necessity Lease in Power of 
State' to Acquire Acquisition Be Acquired by Whom Interim Sale Language Indicating Futurity 

Nebraska State Highway. Gift, agreement, Fee simple Yes "Department is hereby authorized to acquire 
Department purchase, exchange, lands, real or personal property. . 	deemed 

condemnation or tá be necessary or desirable for present or 
otherwise future State highway purposes ...... 

Nevada Department of Donation, agreement, Fee simple - Yes Yes ". 	. Real property 	considered necessary 
Highways, eminent domain , 	. for any of the following purposes: (a) for 

rights-of-way for both present aud future 
needs for highways of all types...... 

New Jersey N.Y.-N.J. Port Purchase, Fee simple Respective "If... the Commission shallfind it necessary 
Authority, condemnation authorities , or convenient to acquire any real property 

Gloucester . in the State of New Jersey, whether for 
County immediate or future use." 
Tunnel 
Authority, 

Delaware . D.R.B.C. 
River Bridge . Yes 
Commission 

State Highway Purchase, Fee simple Lease Yes "Property needed for any freeway is declared 
Commission condemnation and prop-. (only to be all those lands or interests therein 

erty rights for required for the traveled way together 
as may be public with 	those 	lands 	or 	interests 	thei'ein 

• necessary pur- necessary or desirable for service main- 
pose) tenance and protection of the present and 

• . future use of the highway." 

New York N.Y-N.J. Port Purchase, Fee simple Port Yes "If ... the Port Authority shall find it 
Authority condemnation authorities necessary or convenient to acquire any 

- real property as herein defined in this 
State, whether for immediate or future 
use." 



North 	- State Highway Purchase, acquire, Fee simple State Highway Yes "... any and all lands . . 	which he shall 
Dakota Commission take over, or (excluding Commis- deem necessary for present public use, 

condemn under oil, gas, sioner or which he may deem necessary for 
the right and or fluid reasonable future public use 	. . 
power of eminent minerals 
domain under 

land) 

Oklahoma Department of Purchase, donation, Fee simple Yes "... In determining the amount of land 
Highways or condemnation acquired, or width of right-of-way neces- 

sary for such State highways the Depart- 
ment of Highways shall take into con- 
sideration the present and probable future 
needs in connection with maintaining and 
reconstructing 	said 	highways 	and 	the 
prevention 	of 	traffic 	congestion 	and 
hazards." 

Virginia State Highway Purchase, gift, or Fee simple. Yes "The State Highway Commissioner is hereby 
Commis- power of eminent vested with the power to acquire 
sioner domain such lands ... as by the Commissioner 

may be deemed requisite and suitable 
for . . 	. future use." 

Wisconsin County Donation, purchase, Fee simple County Yes Yes "Acquire lands ... for the right-ofway of 
Expressway condemnation or or ease- Expressway such expressways in advance of the time 
Commission otherwise ment Commission of the adoption of the expressway project 

budget. Such power may be exercised 
when in the judgment of the commission 
the public interest will be served and 

- economy effected by forestalling develop- 
ment of such 	lands which will entail 
greater acquisition costs at a later date." 

County Board, Gift, devise, purchase Fee simple County Board Yes ". . . may adopt plans showing location and 
State or condemnation (Municipal- widths proposed for any future street and 
Highway ity if follow highway.... The excess width for streets 
Commission, procedure or highways in use or for the right-of-way 
Municipality set forth in required 	for 	those 	planned, 	may 	be 

Ch. 32) acquired at any time." 

1-1 
0 
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studies have revealed that the value of the 
land adjacent or in close proximity to a 
highway tends to appreciate because of the 
establishment of a more efficient means of 
transportation.8° Therefore, any loss in 
revenue suffered by the removal of land 
from the tax rolls may be offset by the 
ultimate increased value of the remaining 
property. 

More important than the tax implica-
tions of the type of estate acquired for 
future highway use are the consequences 
which might flow from a fee simple or ease-
ment acquisition in the event the future 
line of a highway is changed due to un-
foreseeable developments. If a parcel of 
land has been acquired for future use and 
only an easement has been acquired therein, 
and the parcel after some years is no longer 
needed, it might revert, in many States, to 
the abutter or former owner, without any 
possibility of recapturing the State's finan-
cial investment. It is obvious that in the 
case of a fee simple acquisition under like 
circumstances, the State would continue to 
have full control of the property, and the 
public investment in it safeguarded. 

No matter what degree of advance en-
gineering planning precedes the acquisition 
of land for an intended right-of-way, cir-
cumstances may require the alteration of 
such plans. If the highway department is 
authorized to sell land no longer required 
for highway purposes it will be in a position 
to meet such contingencies.8' The power of 
sale can only be granted if a fee simple 
title is acquired. Sale of land no longer 
required for highway purposes cannot be 
accomplished if the interest acquired is an 
easement in perpetuity. 

Experience has shown that the cost of 
acquiring an easement for highway pur-
poses is almost commensurate with the ex-
pense entailed in obtaining a fee simple 
title.82  As the foregoing discussion has 
shown, different consequences follow de-
pending upon which interest is acquired. 
In determining which type of interest 

80  "A Study of Land Values and Land Use along the Gulf 
Freeway in the City of Houston, Texas," prepared by L. V. 
Norris Engineering Company and U.S. Department of Com-
merce, Bureau of Public Roads, 1951. 

' See Table 1. 
82 Moser, L. C., "Methods Used to Protect, Preserve and 

Acquire Rights-of-Way for Future Use in Maryland," High-
way Research Board, Bulletin 77, p. 51, 1953. 

should be acquired highway officials should 
take cognizance of the several problems 
just enumerated. 

Determin.ation. of Necessity 

It is well-settled law that, in the first 
instance, the necessity for a particular tak-
ing is a question to be determined by the 
administrative agency (highway depart-
ment). Once the determination has been 
made that a particular tract of land is 
necessary, such determination can be re-
viewed and overturned only in those cases 
in which bad faith, fraud, or gross abuse of 
discretion is proven. 

A review of the statutes discloses that 
in 8 of the States,83  provision is made for 
a formal resolution of necessity. 

The requirement that the appropriate 
official or agency pass a formal resolution 
stating that the land is necessary, serves a 
double purpose. From the point of view of 
administration, an added check would be 
placed on the exercise of the power. By 
requiring all acquisitions to be formally 
approved, one person or body, i.e., the 
highway commission, would be afforded an 
over-all picture of the acquisition program. 

The present posture of the law is that 
the very act of the administrative agency's 
attempt to acquire a particular parcel of 
land is prima facie evidence of the neces-
sity of the land for the highway. There 
exists a rebuttable presumption in favor of 
the agency's determination of necessity and 
the burden of going forward with the evi-
dence shifts to the landowner. A formal 
resolution of necessity would not alter the 
substance of the law, as it exists today. 
However if the resolution contains a factual 
basis for the administrative determination 
of necessity, certain advantages will be 
achieved. The presumption of necessity 
will still exist; but even a court which relies 
on the presumption in sustaining a de-
termination of necessity will do so more 
confidently if some factual foundation has 
been established for the necessity of the 
desired land. 

63  California, Idaho, Louisiana, Maiylaitd, New .Jereey. 
New York, North Dakota, and Wiscotisiii. Sec Table 1. 
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Power to Sell and Lease 

In discussing the various consequences 
which are determined by the type of in-
terest acquired, mention was made of the 
power to sell land no longer required for 
highway purposes. With the exception of 
Colorado, Louisiana and certain special 
authorities in New Jersey, all the statutes 
granting the right to acquire property for 
future use also grant the power to sell land 
no longer needed.84  The ability to dispose 
of land not required, due to changes in 
plans, introduces a degree of flexibility into 
a program of acquiring land in advance of 
use. 

By the very nature of advance acquisi-
tion, there will be an interim period be-
tween the acquisition and the use of the 
land for highway purposes. During this 
hiatus, will the land be allowed to remain 
idle or can it be used for productive pur-
poses? It would seem to make good sense 
for the acquiring agency to use the land 
for income-producing purposes during this 
period. This would involve leasing the 
land at an annual or monthly rent. How-
ever, the legal authority to accomplish this 
may very well be lacking. In those juris-
dictions which possess specific legislation 
authorizing acquisition in advance of use, 
seven States—Arkansas, California, Colo-
rado, Florida, Nevada, New Jersey (in 
relation to freeways) and Wisconsin 
(County Expressway Commission) —au-
thorize leasing of the land during the in-
terim period."-' It may be doubtful whether 
a highway department, without legislation, 
could legally lease property so acquired. 

Assuming the power to lease, should the 
previous owner be given the first option to 
lease the land? What provision should be 
made concerning moneys derived from the 
land? What type of restrictive conditions 
should the lease contain so as to limit the 
use which can be made of the land? These 
are samples of problems, although sub-
sidiary to the main issue, but nevertheless 
of vital importance to the success of an 
adequate program of advance acquisition 
of land. 

' See Table 1. 
See Table 1. 

In determining whether to grant the 
aforementioned authority, several objec-
tions may be raised. One argument would 
be that land can be condemned only for a 
public purpose and that it is not a public 
purpose to condemn one man's land and 
sell or lease it to another person. A second 
objection may possibly be raised in those 
States whose constitutions prohibit the 
State from engaging in internal improve-
ments. 

These objections disappear when the 
relevant case law is analyzed. At the outset 
a distinction must be made between the 
situation in which the acquiring agency 
knowingly acquires more land than is ac-
tually needed, with the idea of selling or 
leasing the excess land and the situation in 
which the desired land was originally 
thought necessary but due to a change in 
conditions is no longer required. In regard 
to the former situations the public use 
aspect of the acquisition is debatable. The 
latter situation is the condition which is 
envisaged in this discussion. 

A square holding on this question is 
found in Kansas, whose constitution con-
tains a prohibition against internal im-
provements 86  The court had no difficulty 
in sustaining the power of sale. In the 
course of sustaining legislation which es-
tablished the Wisconsin Turnpike Commis-
sion, the Supreme Court of Wisconsin had 
occasion to pass upon the problem under 
discussion.87  In the course of its opinion 
the court stated: 

The power to sell lands taken when it is deter-
mined that they are no longer needed for public 
use is latent in every taking; and is very different 
from a taking with a contemporaneous knowledge 
and purpose that a definite and separable part is 
not necessary for the public use. 

Section 182.35(1) permits the corporation to con-
demn only such lands as are "necessary." In its 
determination of what lands are necessary, it is 
presumed the corporation will act in good faith. 
Contingencies may well arise, however, in the 
"constructing, reconstructing, improving and main-
taining" the project to make certain lands acquired 
by the corporation (including those acquired by 
purchase and gift, as well as by condemnation) 
unnecessary, and in providing that such lands may 
be disposed of by the corporation the act cannot 

State v. State Highway Commission, 163 Han. 187, 182 
P.2d 127 (1947). 

87  State v. Giessel, 265 Wis. 185, 60 N.W.2d 873 (1963). 
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be construed as allowing the taking of property for 
private purposes."" 

Additional support for the foregoing dis-
cussion that the power of sale or lease does 
not change the purpose of the acquisition 
from a public toa private use is found in 
many cases.89  

Words of Put urity 

Of more than academic interest is the 
language employed in the several statutes 
to express the concept of future use. In 
passing upon a particular acquisition in a 
litigated case, a court will look to the 
language of the statute in attempting to 
discern what the legislature meant by 
"future." 

The two most perplexing aspects of ad-
vance acquisition of land are the require-
ment of sufficient standards to guide ad-
ministrative action and the need to define 
the term "future." An analysis of the 
statutes reveals that 10 of the 15 States 90  

have laws which simply grant the acquiring 
body the right to acquire for "future needs," 
"uses," or "purposes." Two of the States—
Florida and Maryland—speak of condem-
nation for "immediate or proposed or an-
ticipated" roads. Louisiana and Wisconsin 
make provisions for future use by giving 
the chief engineer in the case of Louisi-
ana, and the county boards in Wisconsin, 
sufficiently broad discretion to fix maximum 
widths for highways, taking into account 
future as well as present needs. 

However, for the acquisition of express-
way rights-of-way in Milwaukee County, 
Wisconsin, the statute gives the Milwau-
kee County Expressway Commission the 
"power to acquire rights-of-way for such 
expressways in advance of the time of the 
adoption of the expressway project budget." 

From the foregoing discussion, it is 
apparent that with one exception—North 
Dakota, which specifies "reasonable future 
use"—no legislative boundaries have been 

88 Id. at 882, 883. 

59 

Sanitary District of Chicago v. Manasse, 380 Ill. 27, 
42 N.E.2d 543, (1942) Driscoll v. City of New Haven, 75 
Coon. 92, 52 AtI. 618 (1902) ; inre City of Rochester, 137 
N.Y. 2.43, 38 N.E. 320 (1893) People v. City of Chicago, 
394 Iii. 477, 68 N.E.2d 761 (1946) Vilbeg v. Housing 
Authority of the City of Dallas, Tex., 287 S.W.2d 323 
(1956) ; and cases cited therein. 

00 Arkansas, California, Colorado, Idaho, Nebraska, Nevada, 
New Jersey, New York, Oklahoma and Virginia. See Table 1. 

placed around the concept of "future 
use." 91  Have the legislatures fulfilled their 
responsibilities by such drafting or has the 
problem been thrown into the lap of the 
courts? If one of the aims of a statute is 
to express clearly to a court the intent of 
the legislature, the goal may not have been 
accomplished. 

An examination of the case law has re-
vealed that courts have uniformly inter-
preted "future use" as "reasonable future 
use," and what would be considered a rea-
sonable period of time in one situation 
could be interpreted as unreasonable when 
predicated on another set of facts. Should 
an attempt be made in the statute to give 
content to "future use" by placing a fixed 
maximum. as to time before which the land 
must be used for highway purposes? If the 
answer be in the affirmative, what maxi-
mum could be designated? 

From the previous analysis of the stat-
utes and judicial decisions, it becomes ap-
parent that any attempt to place in the 
statute a predetermined fixed limit on time 
may be very unwise. Sufficient discretion 
must be given to highway departments so 
as to enable them to meet various needs 
and situations. If reasonableness is used 
as the guide, free play is given to the par-
ticular facts which govern each acquisi-
tion.°' The desired flexibility is achieved 
by not unduly hobbling the discretionary 
power vested in the particular governmental 
body. 

In relation to the National System of In-
terstate and Defense Highways, the Bureau 
of Public Roads has issued an adminis-
trative regulation which indicates how far 
the Bureau is presently willing to go in 
assisting the financing of right-of-way ac-
quisition for future use. A question arose 
concerning whether projects could be pro-
grammed for preliminary engineering 
and/or right-of-way on interstate locations 
which are still general in nature.99  

°' Note should be made of Wash. Laws of 1955, Oh. 383 
which provides for the financing of a 10 year road program 
with all the land apparently to be acquired in the first 2 
years. Is this a legislative determination of what 'future" 
means? 

'° In the recent Federal.aid 1A program in which the 
Federal Governrnest participates in the cost of the acquisi-
tion of needed right-of-way, the usual practice is to set no 
definite time limit between acquisition and construction. The 
only limit is that of reasonableness. 

5° Bureau of Public Roads, Cherry Memorandum No. 21, 
March 1, 1956. 
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As a means of encouraging the States to 
make comprehensive engineering studies 
and investigations, the Bureau will partici-
pate in the cost of preliminary engineering 
and/or right-of-way for projects pro-
grammed for the interstate system. Final 
location must be submitted for approval 
as soon as selected by the State and once 
any of these projects are advanced to the 
project agreement stage, construction must 
be accomplished within a specific period of 
time to be indicated in the agreement but 
in no event to exceed 5 years from the date 
of the agreement. If this requirement is not 
met the Federal Government must be re-
imbursed for any preliminary engineering 
or right-of-way payments made. 

It is not to be inferred, necessarily, that 
this 5-year period of anticipating the future 
should govern the States in seeking to 
formulate a program of advance acquisi-
tion for State purposes. It simply means 
that for Federal-aid interstate highway 
projects, Federal participation can be had 
only on projects that will be constructed 
within the 5-year period. 

&andards for Exercise of Power 

The foregoing discussion has been di-
rected at several aspects or elements cov-
ered either wholly or partly by statute in 
the 15 States specifically authorizing ac-
quisition of land for future use. However, 
there are other problems arising out of a 
program for advance acquisition of land 
which may need to be resolved by statute. 

Of primary importance is the need for 
standards to be followed in exercising the 
power of advance acquisition of land. 
Whenever the legislature delegates author-
ity to an administrative agency, there is 
the ever-present possibility of an unconsti-
tutional delegation of authority. It has 
been held that where, in delegating au-
thority to an administrative agency, a suf-
ficient standard for the exercise of the 
authority is not spelled out, the act may 
be held to be an unconstitutional delegation 
of power.94  In order to satisfy the consti- 

04 A.L.A. Schecter Poultry Corp. v. U.S. 295 U.S. 495, 55 
S.Ct. 837, 79 LEd. 1570, 97 A.L.R. 949 (1935) and see 
Notes, 92 A.L.R. 403 (1934) 54 A.L.R. 1105 (1928) 12 
A.L.R. 1437 (1921). 

tutional requirement and also to serve as a 
guide for the highway departments and 
courts, a statute should contain standards 
for the exercise of the power granted. 

An approach to the problem of drafting 
such standards is suggested when thought 
is given to the circumstances which merit 
the employment of the power to acquire 
land for future use. Fundamentally, land 
should be acquired in advance of its in-
tended use chiefly in those situations where 
substantial savings in right-of-way costs 
can be achieved. Accordingly, one such 
standard might be the ability to reduce 
acquisition costs by advance acquisition. 
In determining whether to acquire a par-
ticular tract of land the following factors 
might be considered in determining whether 
future right-of-way costs are reduced by 
present acquisition: 

present day value of land and improvements 
and damages to the remainder; 

value of proposed improvements; 
period of time before land will be used for 

highway purposes; 
accrued depreciation of existing and pro-

posed improvements during this period. 

A fifth factor would be interest charges if 
the acquisition program is financed by a 
bond issue. In those few instances where 
condemnation is required, the petition for 
condemnation could contain an allegation 
setting forth the basis for the belief that 
savings would be effectuated by acquiring 
the land in advance of its use. Whether 
such a requirement would add unreasona-
bly to the volume of "red tape" which al-
ready surrounds public activities might be 
debated.95  

Aside from the use of advance acquisi-
tion as a money-saving device, there are 
other advantages to be gained from the ex-
ercise of the power. Reference is made to 

05 
See California Statutes 1952 (2d ES.), Cli. 20, Sec. 

2 wherein the following is found: 

All money deposited in, or transferred to, the High-
way Right of Way Acquisition Fund . . . may be ex-
pended by the Department of. Public \Vorks for the acquisi-
tion of properties to constitute rights of way for state 
highway purposes but only when the California Highway 
Commission by resolution, as a part of its finding of pub. 
lie necessity, declares that the property should be acquired 
on a designated state highway route or designated portion 
thereof because of the probability of development of prop-
erties which will be needed for highway purposes, and that 
prompt acquisition is required to prevent such develop. 
ment and consequent higher acquisition and construction 
costs when the highway or a portion thereof is to be 
constructed. 
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PLATE 7 

Maryland 	\Vah I iigt i-Annapolis Expressway. Legal authority to acquire right-of-way for future use in Maryland will 
a.soiot in providing future expressways like this. 

such benefits as the ability to plan for the 
development of a. comprehensive highway 
system and the meshing of plans for high-
ways with the development of new com-
munities bordering upon the intended I ugh - 
ways, with urban redevelopment, and with 
other public and private improvement pro-
grants. If it can be (lemonstrated that by 
acquiring land in advance of its use the 
aforementioned planning will be enhanced, 
then the use of the power should be exer-
cised. As in the preceding instance, the 
petition of condemnation, where condem-
nation is required, might contain an allega-
tion setting forth such facts; but here again, 
use of this might constitute an unreasonable 
encumbrance on the aclmimstrativc process. 

The previous analysis of the cases has 
shown the important role advance planning 
plays in sustaining a l)tIrticuIr acquisition. 
Another requirement to be satisfied before 
exercising the power might therefore be to 
demonstrate how the (lcsirCd land fits into 
a program of highway construction and 
reconstruction. For example, simply stat-
ing that a l)articula1 tract of land will be 
required to construct an interchange woult I 
not suffice. What is envisaged by this stand-
ard is the requirement that the preliminary 
engineering and planning work has pro-
gressed to the stage where the engineers 
are reasonably certain of the amount and  

location of land which will ultimately be 
required. 

'l'lie foregoing discussion is an attempt 
to suggest one method of achieving a bal-
ance between a sufficiently flexible statute 
and unbridled administrative power, by 
delineating in the statute those circum-
stances which justify the use of advance 
acquisition of land. Besides providing the 
highway official with a set of standards 
to be followed, land will be acquired and 
money spent only in those situations where 
the investment is justified. A subsidiary 
yet important accomplishment of such re-
striction will be the decreased opportunity 
for scandal, embarrassment and the con-
sequent loss of public faith in the program. 

Kind of Property Acqaired—Improved or 
Unimjroved 

One will look in vain in the statutes for 
language that specifies the type of land to 
be acquired for future use. The suggestion 
has already been uiiade that the power of 
advance acquisition should be primarily 
exercised to forestall development of raw 
land needed for highway purposes, or the 
further improvement of developed property. 
Should a limitation be written into a. statute 
authorizing only the advance acquisition of 
unimproved land? Although land may be 
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developed, to a degree, there is always pres-
ent the likelihood of further development 
or redevelopment. To restrict advance ac-
quisition arbitrarily to completely raw land 
would seriously restrict the efficiency of the 
future use acquisition tool. 

The practical consequences of imposing 
too rigid a limitation would be to limit the 
use of advance acquisition of land largely 
to those sections of a highway system pass-
ing through agricultural or wilderness re-
gions. In reality, the most important appli-
cation of the procedure may be in the fringe 
areas of an urban center. If the legislature 
should decide to extend the power to local 
governmental agencies, any severe restric-
tion on the type of property to be acquired  

would negate the effectiveness of the pro-
cedure in those areas. If the California 
practice is any criterion of what to expect, 
the likelihood is that the vast majority of 
land acquired for future use will be 
vacant.96  However, the occasion may and 
probably will arise when it would be ad-
vantageous to acquire land already de-
veloped, particularly where there exists a 
real threat of further improvement. In de-
ciding this important question, considera-
tion should be given also to the other 
advantages, besides economy, of a program 
of advance acquisition of land. 

00 Wagner, E. F., "Advanced Right-of-Way Purchase for 
Freeway Construction. 33rd Annual Conference, Western 
Association of State Highway Officials, p.  8, Sept. 17, 1954. 

JUDICIAL DECISIONS INTERPRETING FUTURE USE STATUTES 

The acid test in evaluating the legal effec-
tiveness of any statute is the treatment it 
receives in a court of law. Extensive re-
search has brought to light only two cases 
interpreting the future use statutes previ-
ously analyzed.97  This dearth of litigation 
may be explained by the recent passage of 
these statutes. Another explanation for the 
lack of more case law arising under the 
statutes may be due to the success the 
States have experienced in purchasing the 
desired property. Additionally, it is likely 
that the authority has been little used, 
generally speaking. 

One of the two cases involved arose in 
Maryland. In 1953, the Court of Appeals 
of Maryland was required to interpret the 
following section: 

The State Roads Commission may acquire by 
gift, purchase, condemnation, or otherwise, real 
property or any interest in such property for high-
way construction purposes and real property along 
or near any State highway, parkway, or freeway, 
or any interest in such property, i%order to pro-
tect the highway, parkway, or freeway, or scenery 
along or near it, or to provide parking and service 
areas along said highway, parkway, freeway and 
for similar purposes, provided, however, the State 
Roads Commission shall not have the right to 
acquire such property other than by purchase or 
gift unless the Commission, by appropriate reso-
lution, shall determine that such property is neces-
sary in its judgment for immediate or proposed 

' State Roads Commission v. Franklin, 201 Md. 549, 95 
AId 99 (1953) State v. Cooper, 213 La. 1010, 36 So.2d 
22 (1948). See Appendix 13, p. 69 .a,,d 66. 

construction of a State highway, parkway, freeway 
or parking or service areas in connection there- 
with. 	.98 (Emphasis added.) 

Appellees argued that since only one road-
way of the intended expressway was under 
construction, the commission was without 
authority to acquire the land intended for 
the median divider and other roadway. 

In the course of reversing the lower 
court's granting of a directed verdict for the 
landowner, the Court of Appeals affirmed 
the principle of acquisition for future high-
way use. According to the court, once the 
commission determined, by appropriate 
resolution, that the land was necessary, 
only in the case of proof that such deter-
mination was oppressive, arbitrary, or un-
reasonable would the determination of 
necessity be reversed. 

The other case is a Louisiana decision. 
In order to construct a link in the Airline 
Highway, between New Orleans and Baton 
Rouge, the State of Louisiana sought to 
expropriate a 300-foot swath through pri-
vate land.°° The landowners objected and 
the case went to trial.100  Defendants an-
swered, pleading specially that the quantity 
of land sought to be condemned "exceeded 
that reasonably necessary for the purpose 
intended by the plaintiff in the near fu- 

°1951 Code, Article 8913, Sec. 8(a). 
°° At the southern end, the desired strip of land flared out 

to a width of 600 feet for about 200 feet, at an intersection. 
'°° Op. cit., aupra, note 97. 
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ture." The jury returned a verdict award-
ing the State a right-of-way 200 feet wide, 
being 100 feet less than that sought. 

The State appealed the reduction of the 
right-of-way, and was sustained by the 
Appellate Court. The higher court, in re-
versing the trial court's verdict, pointed to 
the broad discretionary powers vested in 
the chief engineer by the legislature in de-
termining the ultimate widths of rights-of-
way.10' In stressing this discretionary power 
the court stated: 

In view of this statutory provision the judi-
ciary cannot and will not disturb the chief engi-
neer's fixing of the width of highway rights unless 
it appears that he has abused the large discre-
tionary powers given him or has acted arbitrarily. 
As has previously been said by this court, in cases 
dealing with highway construction, "The engineers 
are the ones who should know, and, as a matter of 
fact, do know. We cannot substitute our own 
opinions for the opinions of engineers in matters 
of this kind." 

Basing its decision on the statute which 
appears in Appendix C, p.  74, the court 

101 See Appendix C, page 74. 

proceeded, to answer defendants' argument 
that all the desired land would not be used 
at present or in the near future: 

It is true, as pointed out by defense counsel in 
connection with the special plea for a reduction of 
the right-of-way, that the Prairieville-Nesser High-
way as designed will not be con'ipleted soon; the 
present plans call for the construction of only two 
of the paved lanes. It is also true that the re-
mainder of the Airline Highway does not now have 
a uniform 300-foot width right-of-way, it varying 
from 100 to 300 feet and the greater part being of 
the first named width. Nevertheless, the duty of 
fixing the width of rights-of-way  is specifically im-
posed by statute on the chief engineer of the De-
partment of Highways, and in the performance 
of that duty much discretion and great latitude 
are permitted him. Further, his efforts are not 
restricted to a consideration of immediate traffic 
needs; his planning is to be also for the future 
improvement of the highway, to care for the pub-
lic interest, safety  and convenience in times to 
come. This is required because as was well said 
in Crichton v. Louisiana Highway Commission et 
al. 172 La. 1033, 136 So. 43, 4.4, our "highways are 
not intended to be mere makeshifts, built for a 
day, but are intended to be permanent, lasting 
structures." (Emphasis added.) 

STATUTES IMPLYING AUTHORITY TO ACQUIRE LANDS 'FOR 
FUTURE HIGHWAY USE 

In addition to the statutes that specifi-
cally grant the power to acquire land for 
future highway use, there is more than one 
section in various of the State codes which 
strongly hint that the legislature assumed 
that such a power existed 'even though not 
expressly stated. Except for Washington, 
where some early condemnation cases not 
involving highways suggested that the right 
to condemn for future use exists, and dicta 
in' an Oregon case, the case law of none of 
the other States 102  appears to grant the 
power. This situation can be rationalized 
by one of two explanations: 

Something is being read into the statute 
that is not in fact present. 

The power to condemn for future use is 
inherent in some other grant of power, i.e. the 
power to condemn "such lands as are deemed nec-
essary" for highway purposes. 

The analysis 103  employed is similar to 
that used in Table 1. The specific statutory 
language utilized by the five legislatures  

involved will be examined with the objec-
tive of attempting to discern the legislative 
intent in each instance. Instead of attempt-
ing to supply answers, various questions 
will be raised. 

North Carolina 

Two North Carolina statutes,104  relating 
to the powers of the Carolina-Virginia 
Turnpike Authority and the North Caro-
lina Turnpike Authority, grant to the re-
spective authorities the power to: 

Acquire by purchase, whenever it shall deem 
such purchath expedient, such lands, structures, 
property rights, rights-of-way ... as it may deem 
necessary or convenient for the construction and 
operation of any project. 

Whenever a reasonable price cannot be agreed 
upon, . . . the Authority is hereby authorized and 
empowered to acquire by condemnation or by the 
exercise of the power of eminent domain any 
lands . . . deemed necessary or convenient for the 
construction . . . of any project. . 

102 North Carolina, Tennessee and Texas. 	 '°' General Statutes of North Carolina, Sec. 13689.6, 186. 
103 See Table 2. 	 ' 	89.17. See Appendix D, p. 78. 



Table 2. State Statutes Authorizing Acquisition of Property for Future Highway Use by Implication 

Maximum 
Body Permissible Type of Power to 

Authorized Methods of Interest to Lease in Power of 
State to Acquire Acquisition Be Acquired Interim Sale Language Suggesting Futurity 

North N.C. Turnpike Purchase, Any lands, prop- Yes "Authority is hereby authorized and empowered to 

Carolina Authority condemnation erty rights, acquire by purchase, whenever it shall deem such 
Carolina- rights of way, purchase expedient. 

Virginia Turn- franchises, ease- Whenever a reasonable price cannot be agreed upon 
pike Authority ments and other ... the Authority is hereby authorized and empowered 

property deemed to acquire by condemnation or by exercise of the 
necessary. power of eminent domain." 

Oregon State Highway Purchase, agree- Fee simple Yes Yes "The Commission may determine the widths of rights- 
Commission ment, donation, of-way for all State Highways." 

eminent domain 

Tennessee Commissioner of Eminent domain "Such interest and title in land ... as said Commission 
Highways and may deem desirable or as may be necessary in order 
Public Works to secure Federal aid in the construction or recon- 
(State or struction of such road, highway, freeway, or parkway." 
County)  

Texas Commissioner Purëhase, Easement Yes Yes "The Texas Highway Department may enter into 
Court on behalf condemnation . written agreements with owners of the lands abutting 
of the State or adjoining the lands acquired by the Department 

for right-of-way for any highway, farm-to-market 
road, or other roadway in the State Highway System, 
under the terms of which such owners of abutting or 
adjoining lands may be authorized to use and cultivate 
such portions of the right-of-way as may not be 
required for immediate use of the Department." 

Washington State Highway Option for Option Yes No "Whenever it becomes necessary or feasible to purchase 
Commission purchase of right-of-way for State highways ... the commission 

property needed may and it is hereby authorized to secure options for 
purchase of property needed or proposed for any 
entire project or section thereof or proposed alinement 
for the location or relocation of any highway." 

4* 
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What is meant by the word "expedient"? 
Must the desired land be used in connection 
with a project presently under construction? 
Must it be for an authorized project? 

Oregon 

An Oregon statute gives the State high-
way department the power to "determine 
the widths of rights-of-way for any or all 
State highways." 105  This statute is ana-
logous to the Louisiana act which also em-
powers the chief engineer to establish the 
ultimate widths of the State highways.'°° 
However, the Louisiana statute specifies 
that future needs should be considered in 
the determination of ultimate right-of-way 
widths. 

In the course of affirming a lower court 
decision which sustained the objections of 
a landowner to the condemnation of land 
desired for highway purposes, the Oregon 
Supreme Court had occasion to comment 
upon the aforementioned statute.'°7  The 
decision was based upon a procedural issue; 
however, in dicta, the court stated the 
following: 

The width of the right-of-way to be acquired is 
not necessarily confined to the actual width of the 
traveled portion of the road constructed or to be 
constructed. Enough land for parallel shoulders, 
ditches, and anticipated needs of the future may 
be condemned as part of such right.of-way. That 
clearly is the purpose of subdiv. (12) of See. 
100-115 O.C.L.A. 

The import of the opiniOn apparently is 
that a condemnor can acquire lands for 
future use if the ultimate purpose for which 
the land is sought is specifically set forth 
in the condemnation petition. Query, what 
would be the court's position if confronted 
with a petition alleging that all the land 
sought to be condemned is needed for future 
highway construction, but without stating 
in what manner the specific parcels will be 
used? 

Texas 

Texas has an interesting statutory pro-
vision which gives the State highway de- 

105 O.R.S., See. 266.315, formerly Sec. 100.115 O.O.L.A. 
subdiv. 12. See Appendix D, p. 78. 

100 See Appendix C, p.  74. 
'° State v. Pacific Shore Land Co., 201 Ore. 142, 269 P.2d 

512 (1954). See Appendix B, p.  70. 

partment the right to lease to abutting land-
owners "such portions of the right-of-way 
as may not be required for immediate use 
of the Department. 	" '° (emphasis 
added). Clearly, the legislature presumed 
that there is, in the acquisition procedure of 
the State, an interim between the time 
land is acquired and the time it is used. 
Can it be inferred from this that the State 
has the power to acquire lands now, for use 
sometime in the future? If the answer is in 
the affirmative, how long can such lands be 
leased before being put to highway use? 
Can such property be acquired by con-
demnation as well as through purchase? 

Tennessee 

A statute in Tennessee 09  gives the com-
missioner of highways the power to con-
demn lands for the construction of any 
road: 

as said commissioner may deem desirable 
or as may be necessary in order to secure Federal 
Aid in the construction or reconstruction of such 
road, highway, freeway or parkway. 

At present, the Bureau of Public Roads 
uses certain minimum widths recommended 
by the A.A.S.H.O. for certain types of high-
ways in its administration of the Federal-
aid program. The Tennessee Department 
of Highways and Public Works, under this 
statute, would be authorized to acquire all 
of the right-of-way needed eventually for 
a Federal-aid route, even though there is 
no present intention to make use of the 
entire width. 

In order to receive Federal-aid for actual 
construction, the State must have acquired 
all the right-of-way needed for a particular 
project, or have taken appropriate legal 
steps to assure its acquisition and posses-
sion. If the contemplated project is one 
of large dimension, land might well be 
acquired in advance of use.110  

08 Vernon's Texas Civil Statutes, 1953, Art. 6674n-1. 
See Appendix D, p.  78. 

-
Tennessee Code A,,notated, See. 54306. See Appendix 

D, p.  78. 
'o Note should be made of statutes appearing in 40 States. 

These statutes when read in connection with the Federal-Aid 
Highway Act of 1956 could be interpreted as authorizing 
the acquisition of land for future use. Sixteen states 
have laws which in substance authorize the State highway 
department to do all other things necessary to secure the 
full benefit of Federal-aid." Alabama, Code of Alabama, 
§ 32(1) 	Connecticut, General Statutes of Connecticut, 
§ 2281 (refers only to the Wilbur Cross Parkway) ; Florida, 
Florida Statutes 1955, § 338.14(d) 	Georgia, Code of 
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FUTURE USE AND STAGE CONSTRUCTION 

ACQUIRED FOR PRESENT USE 

ri SOUGHT TO BE ACQUIRED FOR 
FUTURE USE 

State ex rel State Highway Commission vs. Curtis, 
222 S.W (2d) 64(1949) 

PLATE 8 

The State of Missouri may condemn land for right-of-way and "for any other purpose necessary for the proper and economic 
construction of the State Highway System," accordingly, this future use acquisition was sustained. 

From a legal point of view, it may be 
asked whether limiting the authority to 
Federal-aid routes is a reasonable classifica-
tion, if acquisition for future use is au-
thorized at all. 

Georgia, § 95-1618 ; Illinois, Sniith-Hurd Illinois Annot. 
Stats., Oh. 121.320n; Kansas, Gen. Stats, of Kansas, Annot., 
Oh. 68-402(b) Maryland, Annot. Code of Maryland, Art. 80B, 
§ 63(2) ; Missouri, Missouri Revised Statutes, § 226.150; 
New Hampshire, New Hampshire Rev. Stats. Annot., § 238.4: 
North Carolina, General Statutes of North Carolina, 
§ 136.18(1) ; Oregon, Oregon Rev. Stats., § 368.710 Penn-
sylvania, Purdon's Pennsylvania Stats. Annot., § 670-1004 
Tennessee, Tennessee Code Annotated, § 54-506 Versnorit, 
Public Act 1955, § 5004 Virginia, Code of Virginia, 1950, 
§ 33-130 ; Wisconsin, Wiscossin Statutes, 1955, § 84.015. 

The statutes of 24 States contain language stating "do 
all other things necessary and proper to carry out coopera-
tion contemplated and provided for in the Federal-Aid 
Acts." Arkansas, Arkansas Statutes 1947, Annot., § 76-201.5 
Colorado, Colorado Rev. Stats,, 1953, § 120-7.2(6) ; Indiana, 
Burns' Indiana Stats. Annot., § 36-127 and 61-1301 ; Iowa, 
Code of Iowa 1954. § 307.7 ; Kentucky, Kentucky Rev, 
State., 1953, 	176.204 ; Louisiana, Louisiana Revised Stat- 
utes, Title 48, § 212 ; Maine, Revised Statutes of Maine, 
1954, § 23-15; Massachvse Its, Annot. Laws of Massachusetts, 
Oh. 81, § 30; Michigan, Michigan Statutes Annotated, Ch. 
9.831; Mississippi, Mississippi Code Annot., § 8038(s) 
Minnesota Minnesota Stats. Annot., § 161.03 ; Montaais, Re-
vised Codes of Montana, 1947, § 32-1609 and 32-1624 
Nebraska, Laws of 1955, Leg. Bill 187, § 5; Nevada, Nevada 
Compiled Laws, § 5463.01 ; New Mezico, New Mexico Stat-
utes, 1953, § 55-2-25 ; North Dakota, North Dakota Rev. 
Code, 1943, § 24-0401 ; Ohio, Baldwin's Ohio Rev. Code, 
§ 5531.02 ; Rhode Is/and, Laws of 1955, Oh. 3487(7) 
South Carolina, Code of Laws of South Carolina, 1952, 
§ 37.76; South Dakota, South Dakota Code of 1989, 
§ 28.0201 ; Utah, Utah Code Annot., § 27-5-1; Washington, 
Rev. Code of Washington, § 47.04.060, 47.04.070; lVest 
Virginia, West Virginia Code of 1949, Annot. § 1455(7) 
Wyoming, Wyoming Compiled Statutes, 1945, J 48.109. 

Washington 

In light of a special appropriation act in 
1955," the extent of Washington's power 
to acquire land for future use may be ex-
amined for adequacy. A special fund was 
established to finance advance acquisition 
of rights-of-way required for a 10-year 
highway program. Since the life of the ap-
propriation is 2 years, if the entire program 
is to be accomplished it is conceivable that 
land may be acquired which will not be 
used for upwards of 10 years. However, no 
existing statute specifically authorizes the 
acquirement of land in advance of its use 
aside from this appropriation act. 

Another 1955 Washington act is per-
tinent and may be analyzed."1  The Wash-
ington State Highway Commission is au-
thorized to secure options for the purchase 
of property needed for an entire project or 
proposed alignment whenever it is deemed 
to be "in the best interest of the general 
public." This statute says nothing about 

lid Washington Laws of 1055, Oh. 383, H.B. 039. 
112 Laws of 1955, Cli. 49, § 1. See Appendix D, p.  78. 
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the power to make a direct purchase where 
the owner would rather sell, or, conversely 
about the power to condemn lands desired 
for future use where the owner does not 
want to sell or grant an option. 

In conjunction with the aforementioned 
statutes, the common law of Washington 
should also be considered. The previous 
discussion of the non-highway case law in-
dicated that the acquisition of land for 
non-highway future use has been. sustained 
in several early Washington cases.113  It 

115 Nicomen Boom Co. v. North Shore Boom and Driving 
Co., 40 Wash. 315, 52 Pac. 313 (1905) ; State ez ref. Spokane 

may be that the Washington Supreme 
Court would sustain future use acquisition 
for highway purposes, through the vehicle 
of "necessity." 

From the foregoing, one may wonder 
what is the status of acquisition for future 
highway use in Washington. Now that the 
highway department has the financial 
wherewithal to acquire lands for future use, 
does it possess the necessary authority to 
accomplish this purpose? 114 

Falls and N. Ry. Co. v. Superior Ct. of Spokane County, 
40 Wash. 389, 82 Pac. 457 (1905). 

114 For more discussion concerning the 1955 appropriation 
act, see a subsequent section devoted to financing acquisition 
of land for future use. See page 45. 

FEDERAL LAW AND ADMINISTRATIVE PRACTICE 

The Federal-aid highway program is es-
sentially a partnership arrangement be-
tween the Federal government and the 
several States. The laws of one member of 
the partnership, the States, in relation to 
future use have been analyzed. An inspec-
tion of the law and administrative practice, 
in regard to future use, of the other member 
of the partnership is therefore in order. 

The Federal-Aid Highway Act of 1956 115 

provides for Federal participation in the 
cost of acquiring land for future use. Section 
110(a) provides: 

Advance Right-of-Way Acquisitions.—For the 
purpose of facilitating the acquisition of rights-of-
way on any of the Federal-aid highway systems, 
including the Interstate System, in the most ex-
peditious and economical manner, and recognizing 
that the acquisition of rights-of-way requires 
lengthy planning and negotiations if it is to be 
done at a reasonable cost, the Secretary of Com-
merce is hereby authorized, upon request of a 
State Highway Department, to make available to 
such State for acquisition of rights-of-way, in an-
ticipation of construction and under such rules and 
regulations as the Secretary of Commerce may 
prescribe, the funds apportioned to such State for 
expenditure on any of the Federal-aid highway 
systems, including the Interstate System; Pro-
vided, That the agreement between the Secretary 
of Commerce and the State highway department 
for the reimbursement of the cost of such rights-
of-way shall provide for the actual construction 
of a road on such rights-of-way within a period 
not exceeding five years following the fiscal year 
in which such request is made: Provided further, 
That Federal participation in the cost of rights-
of-way so acquired shall not exceed the Federal 

115 70 Stat. 374, Public Law 627, 84th Cong., 3d Seas. 

pro rata share applicable to the class of funds from 
which the Federal reimbursement is made. 

Federal participation in future use ac- 
quisition dates from 1943. To place the 
1956 law in its proper context, a brief re- 
view of prior Federal legislation and ad-
ministrative practice will be made. 

In the past, Federal participation in costs 
of right-of-way was predicated upon the 
definition of "construction" as defined in 
section 1 of the amendment of July 13, 1943 
to the Federal-Aid Act of 1916.116  Section 
1 defines construction as follows: 

The term "construction" means the supervising, 
inspecting, actual building, and all expenses, in-
cluding the costs of rights-of-way, incidental to the 
construction of a highway, excepting locating, sur-
veying, and mapping. 

The Federal-Aid Highway Act of 1944 117 

amended the definition to include the ex-
penses of locating, surveying and mapping 
a highway and elimination of hazards of 
railway-grade crossings. 

In the course of administering the above 
sections of the Federal-aid law, the Bureau 
of Public Roads took a positive position in 
relation to future use. It was the announced 
policy of the Bureau "to do everything pos-
sible to encourage and assist States in 
acquiring right-of-way for future use." 118 

The issuance of iegulation 1.11 was an 
example of the impetus the Bureau gave 

110 57 Stat. 560, Public Law 146, 78th Cong., lot Sees. 
117 58 Stat. 838, Public Law 521, 78th Cong., 3d Sess. 
US C.A.M. 343 § 2.01. 
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to the acquisition of land for future high-
way use. It reads as follows: 

Right-of-way. Federal participation in right-of-
way shall be restricted to the costs of right-of-
way actually acquired subsequent to the date of 
approval of the program which includes the project 
for which such costs are incurred. . . . Such costs 
also may include costs for portions of right-of-way 
acquired for future use.11119  (Emphasis added.) 

The Bureau does not make payment of 
Federal funds for any phase of a project 
unless a project agreement is first executed. 
However, as a means of allowing Federal 
participation in right-of-way acquisition 
for future use, project agreements in the 
past were permitted to cover right-of-way 
acquisition, preliminary engineering and 
construction or one or any combination of 
the three phases separately. If the project 
agreement covered preliminary engineering 
or acquisition of right-of-way or both, it 
was provided that the Federal government 
be reimbursed if construction was eventü-
ally abandoned or not accomplished within 
a reasonable period of time to be specified 
in the agreement. By authorizing project 
agreements to cover only right-of-way, the 
Bureau was in a position to participate in 
the acquisition of right-of-way for future 
use. 

It should be noted that no fixed limita-
tion, in terms of time, was established be-
fore construction must be accomplished. 
Each project agreement required that a 
reasonable period of time be specified within 

UI F. R. Title 23, sec. Lii. Effective date April 23, 1954. 

which construction was to be accomplished. 
In relation to the Interstate System a 

somewhat different approach is now being 
used. An administrative memorandum en-
titled "Cherry Memorandum 21" has been 
discussed previously.'20  The effect of this 
directive is to allow Federal participation 
in advance right-of-way, but with a fixed 
time limitation of five years within which 
construction must be accomplished. 

Section 1:17(b) of the Federal Regula-
tions 121  provides: 

The right-of-way provided for Federal-aid high-
way projects shall be held inviolate for public 
highway purposes and no signs (other than those 
specified in paragraph (a) of this section), posters, 
billboards, roadside stands or other private instal-
lations shall be permitted within the right-of-way 
limits, except under circumstances approved by 
the Commissioner on portions of right-of-way 
acquired for future use. 

In its handling of the problem of en-
croachments upon the right-of-way, the 
Bureau differentiated between immediate 
and future use of the land. The States were 
urged by the Bureau to make a clear dis-
tinction on the plans between right-of-way 
acquired for immediate construction and 
that acquired for future use. Encroach-
ments were allowed to remain on the right-
of-way for future use until actual construc-
tion commences. However, before Federal 
funds could be expended for right-of-way 
for immediate use all encroachments had 
to be removed. 

UO See pages 32, 33. 
" F. R. Title 23, sec. 1.17(b). Effective date April 23, 

1954. 

FINANCING ACQUISITION OF LAND FOR FUTURE HIGHWAY USES 

In the preceding sections of this study, 
legal authority to acquire land for future 
highway use was set forth in terms of both 
judicial decisions and State statutes. For 
the purposes of that discussion it was 
assumed that the highway departments 
possessed the requisite funds to sustain a 
program of advance acquisition of right-of-
way. In reality, the opposite situation may 
prevail in many States. In order to acquire 
property now for future use, funds neces-
sarily would have to be appropriated from 
general or highway funds and, in so doing,  

the sums available to finance current con-
struction projects might be correspondingly 
depleted. 

An effective program of advance acquisi-
tion of land can be financed in ways other 
than by establishing a special revolving 
fund. The traditional means of financing 
highway operations generally can be used 
for this special purpose, if there is a willing-
ness so to do. In fact, some States have 
financed programs of right-of-way acquisi-
tion in this manner. However, it is signifi-
cant that six States have seen fit to set up 
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special right-of-way funds. One of these 
was established by law in 1952, three in 
1955, and two in 1956.122  Apparently these 
States believe that, on the basis of past 
experience, a new approach to the financing 
of a program of advance right-of-way ac-
quisition is required. With the exception of 
the California experience, very little can 
be said concerning the utilization of such 
financing, since the funds in the other States 
have so recently been established. 

California 

It is only natural that one of the States 
which most actively utilizes the tool of ad-
vance acquisition of land for highway use 
—California—should be the first to devise 
a special means of solving the right-of-way 
financing problem. This involves the re-
volving fund type of financing, first adopted 
in 1952 and expanded in scope. in 1953. 

The mechanics of the fund are relatively 
simple. A fund of a specified sum, $30 
million in California, is established for the 
financing of advance right-of-way acquisi-
tion. Once the necessary design and en-
gineering planning have progressed to such 
a stage that the location of the required 
right-of-way has been fixed, funds are ex-
pended to acquire the desired land. When 
the time comes to begin construction of the 
highway for which the right-of-way has 
been previously acquired, a sum of money 
equal to that spent in acquiring the right-
of-way is taken from current highway 
funds, and the revolving fund is reimbursed 
thereby. 

The California fund has evolved in two 
stages. Once it was realized that the suc-
cess of the program for advance acquisi-
tion of land which had been embarked upon, 
was jeopardized by the lack of resources, 
the legislature appropriated in 1952 the 
sum of $10 million in a special fund en-
titled, "highway right-of-way acquisition 
fund." 123  The original act was amended 
the following year to provide that the State 

' California, Laws of 1962, Oh. 20 (2d ex. session), Laws 
of 1953, Oh. 1714 ; New Mexico, reported in 'Albuquerque 
Journal," Feb. 4, 1956; New York, Laws of 1958, Oh. 60, 
pp. 521, 543 Ohio, Const. Art. VIII, Sec. 2c, Laws of 1956, 
HO's 389 and 516 lVaahing ten, Laws of 1955, Oh. 383, 
H.B. 639 ; lVioconsin, Laws of 1955, Oh. 574, recreating 
59.966 (5) (d) (2). 

223  Op. cit., supra, ,iote 122. 

controller, under certain conditions, on de-
mand of the Department of Public Works, 
shall transfer to the fund a sum not to ex-
ceed an additional $20 million .114  According 
to E. F. Wagner,'25  the 1953 amendment 
converted the fund into a "true revolving 
fund by providing that when properties 
acquired from the fund are needed for high-
way construction, the cost thereof shall be 
deposited in the fund from other highway 
revenues and the amount so deposited shall 
be available for re-use in the acquisition of 
other advanced rights-of-way." At present 
there is a time limit on the life of the fund. 
On July 1, 1962 the Department of Public 
Works is required by sec. 4 of the act 
establishing the fund to repay to the Motor 
Vehicle Fuel Fund from the Highway 
Right-of-Way Acquisition Fund the amount 
transferred under section 1 of the act.'2° 

According to Frank Balfour, Chief Right-
of-Way Agent, California Division of High-
ways, as of November 1, 1956, the total 
available funds had been expended or ob-
ligated. However, because of the expansion 
of the State highway construction program 
$2,000,000 has been returned to the fund. 
California highway officials estimate that 
if they had had to wait to purchase the 
property in question from regular funds, 
the cost would have been approximately 
$114 million.'27  In short, there has already 
been a net saving of approximately $95 mil-
lion to the taxpayers of California. The 
result has been a savings of $5 for every $1 
invested. More savings will result as the 
years pass. 

These results are not extraordinary when 
one contemplates the basic theory of ad-
vance acquisition of right-of-way. The 
State must pay the value of the land at the 
time of acquisition but, in most instances, 
the properties in the vicinity of the pro-
posed road take on a greatly enhanced 
value by reason of the contemplated bene-
fits accruing from the improved transporta-
tion facility itself. Since the prices paid 
for the right-of-way are determined by re-
cent sales of nearby and comparable prop- 

124 Op. cit., supra, note 122. 
"5 Wagner, E. F., Advanced Right-of-Way Purchases for 

Free,vay Construction, 33rd annual conference, Western As-
sociation of State Highway Officials, Sept. 17, 1954. 

Op. cit., supru, ,iotc 122, § 4. 
Ibid. 
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UNCERTAINTY OF FUTURE USE 

State vs. 0.62033 Acres of Land in Christina Hundred 
New Castle County, 112 Alt. (2d) 857 (955) 

PLATE 9 

Delaware: No evidence was introduced to show the need for the additional land sought to be acquired. The uncertainty 
of the future highway use resulted in an adverse court decision in this instance. 

erty, and they in turn are commanding high 
prices in anticipation of the improvement, 
the acquiring agency is, in effect, paying 
for the benefits that the improvement is 
creating. This automatic pyramiding of 
land value, in anticipation of highway im-
provement, does not operate to the detri-
ment of the State highway department, or 
at least operates to a lesser extent than 
otherwise, where the land is acquired at the 
time the plans are completed. 

The great bulk of the savings can be at 
tributed, of course, to the ability to acquire 
land before it is developed. Since the end 
of the Second World War, the Nation has 
experienced a wave of migration from city 
centers to the suburbs of the large metro-
politan areas. Whole communities have 
mushroomed overnight. By acquiring prop-
erty in advance of use, California has 
been able to protect prospective rights- 

of-way from this development and thereby 
diminish acquisition costs generally. 

New Mexico 

An interesting variant of the California 
method has been evolved in New Mexico.'28  
On Feb. 3, 1956 the State Finance Board 
authorized creation of a $5 million re-
volving fund from unused 1955 highway 
debentures to enable the highway depart-
ment to buy rights-of-way now for future 
projects. These will be the first debentures 
to 'be sold, based upon the 1955 authoriza-
tion of $20 million. 

The mechanics of the fund are keyed 
into the Federal-aid program. As reim-
bursement payments are received from the 
Federal government, they will go into the 

28 The subsequent discussion is based upon a news report 
appearing in the Feb. 4, 1956 edition of the "Albuquerque 
Journal." As of the time of writing, no official material was 
available. 
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revolving fund on the same pro-rata basis 
on which the government participates in 
right-of-way costs. Since the Federal gov-
ernment does not reimburse for right-of-
way at 100%, the fund will gradually 
decrease in amount. 

In justifying creation of the fund, the 
New Mexico Chief Highway Engineer cited 
three advantages to be gained by purchas-
ing rights-of-way for future projects. 

Tremendous savings in rights-of-way costs 
will be achieved by acquiring land before it be-
comes developed. In one recent instance alone, 
$400,000 in right-of-way costs could have been 
saved by the highway department, if an advance 
acquisition mechanism had been available. An 
example of skyrocketing land values which siphon 
off a large segment of highway funds available for 
construction was the increase from 1.4 million to 
1.75 million dollars in right-of-way cost for a con-
templated route through Albuquerque. 

By tying down rights-of-way as soon as prac-
tical, local authorities are better able to plan 
street improvements which functionally tie in 
with new highway facilities. 

Once business interests and property owners 
are aware of the projected right-of-way of a new 
highway they will be able to make improvements 
delayed by the uncertainty of the route of the 
new facility. 

Note should be made of the fact that 
the highway department still is without 
specific statutory authority to condemn 
land for future use. It may be, however, 
that land can be acquired for future use in 
New Mexico through the vehicle of "neces-
sity." There is nothing in the jurisprudence 
in that State to support or disapprove of 
that approach. 

New York 

A sum of $145,000,000 was appropriated 
in 1956 for highway construction and land 
acquisition during the 1957 fiscal year.'29  
On the recommendation of the Department 
of Public Works and with the approval of 
the Governor, the Director of the Budget 
earmarked $20,000,000 as a revolving fund 
for the advance purchase of highway rights-
of-way. 

This financing does not in fact constitute 
a revolving fund. As explained by the 
Deputy Superintendent of Public Works, 
appropriations are made each year from the 

129  Laws of 1956, cii. 60, pp.  527, 542. 

Capital Construction Fund for highways, 
including rights-of-way. The aforemen-
tioned program is based on the authority 
contained in the annual appropriation. It 
is the intention of the Department of Public 
Works to build up gradually an investment 
of $20,000,000 in rights-of-way in anticipa-
tion of situations in which delay in acquisi-
tion would increase the cost of needed right-
of-way. As the rights-of-way so acquired 
become parts of actual construction proj-
ects, the backlog of advance acquisition will 
be replenished under succeeding appropria-
tions."° 

Ohio 

By the provisions of a 1953 amendment 
to its constitution " and legislation in 
1954 " the State of Ohio is empowered to 
embark upon a nine-year highway program. 
A sum of $500 million, to be raised by a 
bond issue, is to be expended upon "major 
thoroughfares of the State highway system 
and urban extensions thereof." " 

In 1955, the Ohio legislature enacted two 
appropriation acts which allocated funds to 
two distinct types of highway construction 
programs."4  The first program, as em-
bodied in State Highway Construction 
Council Approval No. I, is scheduled for 
the years 1956-1957. It is considered a firm 
program, in the sense that all the pre-
liminary planning and engineering studies 
have been completed and construction is 
ready to commence. Section 2 of H.B. 189 
earmarked $8 million to be spent for right-
of-way acquisition in carrying out this pro-
gram. Although it is conceivable that land 
can be acquired now (that is since March 
25, 1955, the effective date of the act) and 
not used until the end of 1957, according 
to the self-defined limitation used in this 
investigation, such acquisition is not con-
sidered to be one for future use.13' 

Funds were appropriated in Ohio for a 
second type of program, as set forth by the 

'o This discussion is based upon a letter written by N. B. 
Hughes, Deputy Superintendent, Department of Public 
Works, to the National Highway Users conference of Oct. 8, 
1956. 

131. Ohio constitution, Art. VIII, § Sc, November 3, 1953. 
Ohio code, § 5528.01. 

' Op. cit., ouprcs, note 132. 
" Ohio Laws of 1955, H.B. 189 and 516. 

A two-year minimum lapse of time between acquisition 
and 

C o 
,,struction is required for the acquisition to be con-

sidered for future use for purposes of this study. 
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State Highway Construction Council Ap-
proval No. JJ136 This program involves 
construction scheduled for 1958 and 1959. 
A sum of $216,372,000 is established at 
present for right-of-way acquisition and/or 
construction and reconstruction costs. Pro-
gram No. II is at present in the planning 
stage and has as yet not been completely 
formulated. Money is now available and 
once a right-of-way is fixed the appropriate 
official is in a position to acquire property 
not to be used until 1958 or 1959. 

A perplexing problem may be raised by 
the foregoing legislation. Investigation has 
revealed no statute or judicial decision in 
Ohio specifically authorizing acquisition of 
land for future use. Inferentially, the fore-
going appropriations acts provide for such 
acquisition. It would be an anomaly if 
money is provided without the necessary 
authority to expend it to accomplish the 
desired purposes. It is possible, of course, 
that the Ohio courts will approve of the 
program, via the "necessity device." 

Washington 

There are several significant aspects of 
the Washington statute 137 which require 
comment. Section 56 provides: 

there is hereby appropriated from the 
Motor Vehicle fund to the Washington State High-
way Commission for the period beginning April 
1, 1955, ending June 30, 1957, for the advanced 
purchase of rights-of-way and access rights nec-
essary for the orderly development of the ten year 
highway program, the sum of S10,000,000. 

No provision is made for extending the 
initial appropriation. In fact, a time limit 
of two years is placed ori the life of the ap-
propriation. It is altogether possible that 
if this two-year period becomes an onerous 
restriction in the execution of the program, 
the period would be extended by subsequent 
amendment. A degree of rigidity may be 
fostered by inferentially requiring the com-
mission to acquire all the land within the 
first two years. 

Additionally, the statute may be limited 
with respect to the, methods that can be 
employed to acquire lands for future use. 
Specific authority seems to be given only 

'-'° Ohio Laws of 1955, H. B. 516, Sees. 3 and 3. 
137 Washington, Laws of 1955, Chapter 383, H.B. 639. 

to purchase desired lands; no authorization 
to exercise the power of eminent domain 
appears to be included. It would seem that 
in order to enable the program to accom-
plish the desired objectives, the power to 
condemn needed land must necessarily be 
granted. 

It would seem, too, that in delegating dis-
cretion to the highway commission, as the 
statute in question does, the legislature 
should provide standards for the exercise 
of the administrative authority. The stand-
ard used in the statute is "necessary for 
orderly development." A court of law and 
the highway commission may be required 
to give meaning to "necessary." In all like-
lihood the same meaning may be given to 
necessity, in the context in which it appears 
in the statute, as that given "necessity" in 
the area of public necessity. 

To summarize the situation in Washing-
ton: The foregoing review of Washington 
statutes and case law suggests that there is 
no specific provision in the law for the ac-
quisition of land for future use. There is, 
however, a statute that authorizes the com-
mission to take options on land to be used 
in the future. A sum of $10 million is pro-
vided to finance a program of land acquisi-
tion for future use. The statute speaks in 
terms of a 10-year highway program though 
the appropriation is only for a 2-year pe-
riod. From the judicial decisions, it is 
settled law in Washington that a condem-
ner has the power to acquire for future use. 
Are we to infer in the light of the cases and 
the appropriation act under consideration 
that indirectly the Washington legislature 
has authorized acquisition of land for fu-
ture use? 

One final observation concerning the 
Washington statute. The act provides for 
a 10-year highway program. Is this a leg-
islative determination of what "future" 
means? 

Wisconsin 

The California, New Mexico, Ohio and 
Washington acts authorize only the State 
highway department to exercise the power 
of advance acquisition of right-of-way. On 
the other hand, the Wisconsin statute ap- 
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plies to one county, Milwaukee County.mns 
A further limitation on the scope of the 
Wisconsin statute lies in the fact that the 
fund is to be used only in conjunction with 
"expressway projects." 139 

As compared with the California mecha-
nism, the mechanics of the Wisconsin fund 
represents a different approach to the prob-
lem. The California practice is the proto-
type of the true revolving fund, whereas in 
Wisconsin a fund not to exceed $5 million 
at any one time is established. As the fund 
becomes depleted the county expressway 
commission is empowered to request the 
county board to replenish the fund with 
additional appropriations. Theoretically, 
there is no limit to the amount that can be 
spent for land acquisition purposes, as long 
as the fund is no greater than $5 million at 

' Wisconsin Laws of 1955, Sec. 59.965(5)(d)(2). 
'.° See Vis. Statutes, sec. 59.965(1)(a),(c) for definitions 

of an expressway and an expressway project. 

any one time. However, from a practical 
point of view, once the initial appropriation 
is spent the commission is limited by the 
amount the county board is willing to 
authorize. 

Mention was made, in discussing the 
Washington statute, of providing the high-
way department with standards to be fol-
lowed in using the money for right-of-way 
acquisition. A good formulation of at least 
portions of desirable standards referred to 
are found in the Wisconsin statute. Public 
interest is one standard. A more concrete 
guide, and the motivating reason for any 
program of advance acquisition of land—
"economy"—is established as another cri-
terion. Land is to be acquired and money 
expended whenever economy will be real-
ized by forestalling development of desired 
lands which would entail greater acquisition 
costs at a later date. 

OTHER DEVICES RELATED TO ACQUISITION OF LAND FOR 
FUTURE HIGHWAY USE 

Up to this point, this study has been fo-
cused upon the acquisition of land for fu-
ture highway, use per se. An examination 
of the laws of the several States has re-
vealed that there are other techniques 
which, on a limited scale, may achieve some 
of the same beneficial results as the out-
right acquisition of land for future use. 
Such techniques are marginal land acquisi-
tion, the acquisition of certain kinds of spe-
cial easements, such police power mecha-
nisms as zoning, official map procedures, 
the designation of ultimate right-of-way 
widths, urban renewal, and others. Each 
of these will be discussed separately. 

IV! arginal Land Acquisition 

For purposes of this study, marginal land 
is defined as territory contiguous to a 
highway but outside of the right-of-way 
area required for the actual, immediate, 
physical location and construction of the 
highway. The purposes of the acquisition 
of such marginal land are: 

(1) To effect economy, by acquiring an entire 
tract when the necessary portion plus the sever-
ance damages for the remainder would involve an  

equal or greater expenditure than if the entire 
tract is acquired. 

To prevent creation of small uneconomic 
remnants of land. 

To remove unsightly buildings and obnox-
ious uses, and to assist appropriate landscaping. 

To control the use of adjoining property 
for aesthetic, safety, or future highway develop-
ment objectives by incorporating restrictive ease-
ments on a later sale of the marginal property. 

To diminish right-of-way costs through the 
sale of the acquired marginal land. 

Experience has shown that with a small 
additional cost in acquiring a whole parcel 
of land, onerous severance damages arising 
out of right-of-way acquisition can be 
eliminated. Moreover, where an existing 
land use pattern is disturbed, uneconomic 
"remnants" of land are left which are usu-
ally eye sores, hindering the replanning of 
the areas adjacent to the public improve-
ment. Public acquisition of these remnants 
to promote a suitable land use pattern is 
most desirable. 

Those aspects of marginal land acquisi-
tion related to future use are only inci-
dental to its main function. Marginal land 
acquisition can be useful, to a limited de-
gree, in providing land for expansion of an 
existing right-of-way, but is by its very 
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PLA1'E 10 

B rwk Ivu tins Eapresowaw loI jug soot liwest 5140w tog \V ill ianisburg Bridge Approach Viaduct. New York has authority 
to acquire right -of-way for future use. 

nature of no aid in assembling the right-of-
w'av in the first instance. 

1-lowever, (hue to the fact that a program 
of advance acquisition of land for future 
use can he assisted somewhat by utilizing 

marginal land acquisition, a review of the 

several statutes and cOnstitUtional provi-
sions which authorize it is in order. Since 
the procedure is, in a sense, tangential to 

this study, the subsequent material will 
consist primarily of listing the constitu-

tional proviSions and statutes granting the 

power.' 	The constitutions of 11 States 

contain pl'oviSiOfls granting the pOVCr of 
marginal land acquisition."I The highway 

laws of Ii States contain provisions which 

authorize marginal land acquisilion.tta A 

review of the contiolled-access statutes of 

the sevci'al States indicates that 22 of those 

lloFm 	IOU' I'tiiIetl tljseitssiott of marginal l:i,itl aei1tlisi- 
tion, see Public Control of highway Access and Roatlsitle 
I terelopesent, Day itt R. Lev in, Bureau of l'uI,l ic Roads, 1917, 
pages 59-07. 

41 Caliiorttia, Article I, See. I 	Ma.csaehnsef f, Article N. 
Sec. 11; .itichigan, Article XIII. Sec.5;.tIiasourt, Article I, 
Sec. 27;New York. Article f, Sec. 7(o) ; New Jersey. Art ci- 
IV, Sec. 6(3) 	(This, Article XVIII, Ste. 10 ; l'ennSyl'1a?li', 
Article 15, Sec. 5 Shade islaod, Article XVII, Sec. 1 ; Utah, 
Article XI, Sec. 5(c) ; It'i.u'mtsi, Article XI, Sec. 3(a). 

142 .-lrkassao, Laws of 1953, Act 119, Sec. 4 ; (Stlifornfa, 
Deering's California Codes, St. & If., Sec. 1266 Cølorado, 
('nb. 11ev. Stats., Set'. 120-3-10; Florida, Laws of 1955, Cli. 
11415 ; litton's, S,ntth-Ilurd Ill. Annot. Stats., t'li. 24, Sec. 
185(11) Jtfuina, Burns' Indiana Stats. Annot.. Sen. 45-2107 
Maryland, AnnuL Code of Marvltntt, .\rt. 5911, Sec. S 

.Yckra.,ka. laws of 1955, legislative Bill 187, 8cc, 21; 
Nevada Camp. laws, Title 31. Sec. 132(2) 	Fir- 

'stow, ('otto of Virginia, St-c. 15-771 ; iVashitlptoet, Laws of 
1953, Oh. 131.  

laws contain pI'Ovisions for marginal 110111 

acquisition.' '- These laws are limited in 

their application to expressways. 

The marginal land acquisition CollstitU- 
tional pl't)ViSiOnS of four States 	probably 

are of little assistance in acquiring land for 
future highway use. Three of these consti-

tutional amendments, Massachusetts, New 

'ork and Pennsylvania, were passed subse-
(1uent to decisions by the courts of the IC-

spcctive States in which statutes granting 

the pO\vel' of marginal land acquisition were 

held unconstitutional. It is not sul'pl'isillg, 

therefore, to find very circumscribed au-

thorization gi'anted by the respective eon-

stitutions for marginal land acquisition. 

The Michigan constitutional authoriza-

tion appears to be comparatively broad.1'5  

.iltllttl((tlt, LOWS of IllS'), 11.14. No. 1.15; .-trI.ti,,sa.t, 
.\rkantwts Stats. 1947. Annot., Sec. 76-2205 DCltt,v'lre, Dela-
ware Cotle Annot., Title 17, Cli. 3, Sec. 175 Florida, Flu. 
Statutes, 1955, Sec. 318.05; Gcsrqia, l.aw of 1955, Act 335, 
Sec. S ; Indiana, Burns' Indiana Stats. AnnuL, Sec. 36.3105 
Iou-a, Laws of 1955. Cli. 146, S-c. S ; Jj'entueky. 14ev. Stats., 
Sec. 177.250; Ls,iisiarta, laws of 1955, Sec. 303; .Sfichiyao, 
Michigan Stats. Annot., Sec. 9.1094(4) ; New Ilannpshtee., 
Laws of 1945, CO. 18, Sec. 7(2) New ft-racy, N..I.S.A.. 
Sec. 27 :7A'4 ; Nsrlh Dakota, North Dakota Rev. Code, Sec. 
24-0132; Oregon. O.R.9., Sec. 374.010; Rhode lida,,d. laws 
of 1940. Cli. 2239, Sec. 9 (only applicable to Providence) 
South Dakota, Laws of 1053. hR. 656, SeeS'. Ten,ieo.see, 
laws of 1(155, Cli. 147, Sec. 4 ; Flat. Etat, Code Annot., 
Set. 27.9-4 ; l'er;nsnf, laws of 1955, 11.8. .111; IVaohhitos. 
11ev. Code of l\ash ington, Sec. 17.52.050 ; lt".tt I 'irf/inw. 
West Virginia Code of 1941.), .\,tnot., Sec. 1474(24) 	11i 
t(ttt.ettt , Wit. Stilts. 1155, St-c. 59.905(5 1(11), 

'' Massact inset Is, New York, Pen,tsvt VaIl t and Rhode 
Tel 111(1. 

0  Stick ga,, Cotettitutton, Article XlIf, Sec. 5. 
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Municipalities are given the right to take 
such "land and other property adjacent to 

. the proposed improvement as may be ap-
propriate to secure the greatest degree of 
public advantage from such improvement." 

The New Jersey constitution was 
amended in 1947, to provide that the State 
or any political subdivision thereof is em-
powered to "acquire a fee simple absolute 
or any lesser interest, and may be author-
ized by law to take or otherwise acquire a 
fee simple absolute in easements upon, or 
the benefits of restrictions upon abutting 
property to preserve and protect the public 
highway." 146 Indirectly, the cost of future 
acquisition of land contiguous to the high-
way is minimized by restricting the devel-
opment of such lands. 

The Missouri constitution 147 appears to 
provide the most effective assistance to a 
program of advance acquisition of land for 
future highway use. It provides: 

The state, or any county or city may acquire 
such property . . . in excess of that actually 

to be occupied by the public improvement or 
used in connection, therewith, as may be reason-
ably necessary to effectuate  the purposes intended. 
(Emphasis added.) 

By using the requirement of "reasonably 
necessary," all of the doctrine that has been 
culled from the jurisprudence will become 
applicable when interpreting this provision, 
or a statute enacted pursuant to it. 

Acquisition of Highway Development 
Rights 

When the legal concept of ownership of 
land is analyzed, it becomes apparent that 
such ownership consists of a bundle of mul-
tiple rights in the land. Such rights consist 
of rights to sell the land, to have one's heirs 
inherit the land, to encumber the land, to 
devote it to lawful uses, etc. Among such 
rights is the right to develop and improve 
the land. 

A companion concept to the bundle-of-
rights doctrine is the well-accepted legal 
theory that title to land is divisible. That 
is to say, land or the right to make use of 
it may be held by several people at the 

146 New Jersey Constitution, Article IV, Sec. 6(3) 
u Missouri Constitution, Article I, Sec. 27. 

same time, each possessing different estates 
therein, i.e., fee simple absolute, leasehold 
for years, or an easement. 

With these concepts concerning the own-
ership of the land as a foundation, two legal 
tools have been developed which may yield 
some of the same benefits as the outright 
acquisition of land for future highway use. 
These devices are the somewhat analogous 
procedures of reservation agreements and 
the acquisition of easements in land to pre-
vent development. The function of both is 
to prevent the development of areas con-
tiguous to a highway and consequently to 
reduce the cost of acquiring land to expand 
the highway right-of-way in the future. 

In essence, a highway reservation agree-
ment, as used in Ohio, is a contract between 
the State or its subdivisions and the land- 
owner, under which the right of the owner 
to construct or develop land contiguous to 
the highway is purchased by the State. The 
owner would still possess the fee title to 
the land, but he has sold certain of his rights 
in the land adjacent to the highway. 

An example of the operation of the reser-
vation technique is afforded by the Ohio 
practice. By utilizing highway reservation 
agreements the State acquires rights in land 
contiguous to a highway. In the future, 
when the State decides to expand the high- 
way, it will acquire the remaining interest 
in the land. However, by restricting the 
development of the desired land, the ulti- 
mate acquisition costs will be kept to a 
minimum. This procedure is probably most 
effective in rural areas where land is not 
highly developed or in blighted areas of 
urban centers. Its practical application in 
urban and suburban areas is doubtful, ex-
cept possibly in areas afflicted with blight, 
because the cost of acquiring the reserva-
tion rights would probably approach the 
full value of the property in such case.148  

Analogous to the reservation agreement 
is the acquisition of interests in abutting 
property by purchase or condemnation. 
Here, specific statutory anthority is pro-
vided and a threat of condemnation puts 
the State highway official in a much more 

148 The reservation device was recommended by the National 
Interregional Committee, Inlerregional Highways, H. D. 379, 
78th Congress, 2nd Session, 1944. 



ACQUISITION OF LAND FOE FUTURE HIGHWAY USE 
	

49 

advantageous position with regard to his 
preliminary bargaining.149  However, Mary-
land's experience with the device has shown 
that in actuality very little, if anything, is 
gained in acquiring an easement as corn-
pared to an absolute title,'5° in certain in-
stances. It was found that despite the theo-
retical diminution in value of the fee title, 
once the easements were acquired, in prac-
tice, the State was required to pay full 
value for the fee. 

Ultimate Right-of-Way Designation and 
Official Map Procedures 

The payment of compensation is involved 
if the protective easement techniques are 
employed. There are, however, two pro-
cedures sanctioned under the police power 
of the State which may accomplish the 
same purpose, yet involve no payment of 
compensation. To be discussed first are the 
similar techniques of designation of ulti-
mate right-of-way widths and the use of 
official maps to protect the future high-
way right-of-way routes. There is no dif-
ference in the theory or result of these tech-
niques; merely a difference in the method 
of application. 

The mechanics of the designation of ulti-
mate width of rights-of-way and official 
map procedures are relatively simple. The 
authorized governmental body, be it the 
State or county highway department or 
municipal department of public works, de-
termines the location of a future highway 
or street. In order to reserve the right-of-
way in advance of acquisition so as to pre-
vent the development of the desired land, 
the description of the facility and/or official 
map containing the location of the highway 
or street are filed in the appropriate office 
of the county wherein the parcel is located. 
Thereafter, no structure or improvement 
of any kind can be erected within the pro-
posed street or highway right-of-way. This 
result is achieved by refusing to issue a 
building permit to construct within the 
designated right-of-way. 

To enforce the two procedures, various 

'° New Jeresy Constitution, Article IV, Sec 6(3) ; Annot. 
Code of Maryland, Article 898, Sec. 8(b). 

'5° Moser, L. C., Methods Used to Protect, Reserve and 
Acquire Riqht.of - JVay for Future Use in Mar7jland4  U.R.B. 
Bulletin 77, 1953, pages 5253. 

sanctions are utilized. In some instances, 
if structures are erected in the designated 
areas, no compensation will be paid for 
them when the land is ultimately acquired. 
Several statutes provide that any buildings 
within the restricted area must be removed 
within a reasonable time.'5' However, in 
Maryland it is declared to be a misde-
meanor to construct within the restricted 
zone.'5' 

Examples of the ultimate width statutes 
are found in the California, Pennsylvania, 
and Washington codes.153  It should be noted 
that since this restriction on the right of 
property occurs under the police power, it 
is desirable to protect the procedure against 
any challenge to its constitutionality by 
providing a mechanism for possible excep-
tions and variances. This could take the 
form of making statutory provision for an 
appellate body at an administrative level 
to hear and determine hardship cases. For 
example, an appellate procedure is estab-
lished in New York which provides that 
where the land within a so-called mapped 
street or highway is not yielding a fair re-
turn on its value to its owner, an adminis-
trative body has the power to grant a build-
ing permit but may impose reasonable 
requirements as a condition to granting 
that permit.'54  Where a bona fide showing 
of hardship exists, the board is permitted 
to grant a variance to permit the owner to 
make the improvement but, at the same 
time, imposes certain restrictions. Such 
limitations should restrict the use of the 
property insofar as possible in keeping with 
the eventual establishment of the public 
improvement. 

Some statutes also have a provision limit-
ing the time the restriction is permitted to 
run. For example, the State of Washington, 
in its 1955 act, seeks to accomplish this 
result by providing that: 

the establishment of any highway loca-
tion as set forth in Sec. 1 of this Act shall be in-
effective after one year from the filing thereof, if 
no action to condemn or acquire the property 

'5' McKinney'e Consol. Laws of N.Y., G.O.L. Sec. 35; Fur-
don's Pennsylvania Stats. Annot., Sec. 670-208; Washington 
Laws of 1955, Ch. 161, H.B. 246. 

102 Regulations of the Maryland National Capital Park & 
Planning Commission, pursuant to Acts of 1949, Ch. 582. 

153  California Statutes of 1947, Sec. 1451 ; Purdo,,'s Penn-
sylvania Stats. Annot., Sec. 670-208; Washington Laws of 
1955, Ch. 161, H.B. 246. 

"4 McRinney's Consol. Laws of N.Y., G.C.L. Sec. 35. 
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within said time limit has been commenced within 
said time.155  

In an attempt to prevent land specula-
tion involving highway right-of-way acqui-
sition and to improve its land acquisition 
techniques generally, the 1956 Maryland 
legislature enacted a new law providing a 
new approach to the problem.'56  

The most significant provision of the new 
law is Sec. 9D which specifies that the 
amount determined upon by the State High-
way Commission as the value of the prop-
erty shall not become public information 
until such time as all of the property along 
the pertinent section of highway has been 
acquired• or at least the price determined 
or agreed upon by the parties to the trans-
action. Additionally, plats or maps pre-
pared by the highway commission are not 
to be open to public inspection until re-
corded in the appropriate offices as provided 
by the law. 

After payment to the owners or into court 
of the amount determined to be fair com-
pensation, and the filing of the maps or 
plats, the roads commission may take pos-
session of the. property."7  Negotiations be-
tween the property owner and the State 
Highway Commission are to be entered into 
at this point. If an agreement cannot be 
reached, appeals may be heard by a board 
of review created by the act.158  Additional 
redress is provided by the right to appeal 
from the determination of the board of ap-
peals to the circuit court for the county or 
the superior court for Baltimore City, as 
the case may be.15' In the event of appeal 
to the courts, the procedures set forth by 
Articles 89B and 33A (general condemna-
tion law) shall control. 

This new law is circumscribed as to time, 
however, in that if the highway commission 
fails to acquire title to the property and 
ascertain the amount to be paid for same 
within one year from the date the plats or 
maps are recorded, or has failed to file a 
condemnation suit in the proper court, then 
the value of the property is no longer to be 
determined as of the date the plats or maps 

" Washington Laws of 1955, Oh. 161, H.B. 246. 
'° Annot. Code of Maryland, Art. 8913. Sees. 9A-911. 

"'Art. 89B 	95. 
"Art. 8913 	90 & 911. ,
"Art.  8913, 	91. 

were recorded, but shall be determined as 
of the time of acquisition. Furthermore, 
according to the law, if the value is less at 
the time of acquisition, it shall be deter-
mined as of the recordation date.'6° 

An earlier version of the bill provided 
that the value of the land and rights to 
be acquired were to be determined and 
fixed as of the date plats or maps were 
recorded. The italicized words were, how-
ever, omitted from the bill as passed by the 
legislature. 

Zoning 

The power to zone is a well-established 
function of government deriving from its 
police power to provide for the health, 
morals and safety of the people. As ap-
plied to streets and highways, zoning may 
be helpful in fostering the adoption of regu-
lations restricting the various kinds of uses 
to which lands adjacent to the highway 
may be put. Additionally, it may provide, 
among other things, for setback regulations, 
minimum size of yards, limitations on 
height, bulk, size, and types of improve-
ment which may be constructed on the 
property, all of which may have an impact 
on the highway facility and the traffic load 
generated by the uses involved. 

Authority to zone comes from the State. 
Zoning powers usually are conferred upon 
cities, counties, townships, and other units 
or agencies of government by means of 
enabling laws. 

Incorporated municipalities, cities, towns 
and villages are authorized to zone in all 
but five States.'6' These latter States ex-
tend zoning powers only to cities or special 
classes of cities. At present, all counties 
may zone in 16 States, and certain counties 
may zone in 15 others. Although some 
States—for example, Florida—mandatorily 
direct local authorities to zone,162  no State 
highway department or other State adminis-
trative body has the direct power to zone. 

Effective roadside zoning regulation at 
the State level could be extremely helpful in 
protecting future highway development. Its 

'°° Art. 8913, § 95. 
'°' Solberg, E. D., Roadside Zoning, H.R.B. Bulletin 55, 

1952, p. 49. 
" Florida Spec. Acts 1939, Oh. 19793; Florida Laws Mx. 

Sess. 1949, Oh. 26421. 
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FUTURE USE SUSTAINED IN MISSISSIPPI 

\\\ ITY OF  
MERIDIAN 

US 80 

 

US 45 

:::.:-.. 	PROPOSED 
CLOVERLEAF 

Erwin vs Mississippi 
State Highway Commission, 
58 So.(2d) 52 (1952) 

E3 ACQUIRED FOR PRESENT USE 

t1 SOUGHT TO BE ACQUIRED 
____ 	FOR FUTURE USE 

PLATE 11 

Mississippi: The State Highway Commission must provide not only for present needs but also for those that may be rea-
sonably anticipated in the future, said the high court in Mississippi in this case. 

best use would be in undeveloped areas 
which are threatened with sudden develop-
ment. Even in developed urban areas, how-
ever, zoning may be used to protect the 
roadside from an undesirable development 
of any undeveloped parcels that might re-
main, or from contemplated further devel-
opment of existing improvements. 

Subdivision Controls 

Subdivision control is a means of acquir-
ing land for future use, through required 
dedication by the land developer. Where 
a subdivision is contemplated, the local 
planning commission, as a prerequisite to 
approving the subdivision plans, may re-
quire that not only sufficient dedications be 
made for adequate streets within the sub-
division, but it may also require that land 
be dedicated for the planned major road 
improvement which serves the subdivided 
land and from which it will benefit. In ad-
dition, the commission may require that 
sufficient lands be dedicated along existing  

streets or highways on which the subdivi-
sion borders, to provide for future widen- 
ing when anticipated traffic needs shall so 
require.°3  

The State normally has extensive powers 
in regulating proposed subdivisions. As was 
so ably expressed by the court in Mansfield 
& Swett, Inc. v. West Orange: 154 

The state possesses the inherent authority 
it antedates the constitution - - . to resort, in the 
building and expansion of its community life, to 
such measures as may be necessary to secure the 
essential common material and moral needs....  
Planning confined to the common need is inherent 
in the authority to create the municipality itself. 
It is as old as government itself; it is of the very 
essence of civilized society. A comprehensive 
scheme of physical development is requisite to 
community efficiency and progress. 

Land subdivision intensifies the use of 
land adjacent to highways and may gener-
ate considerable volumes of local traffic that 

°° See Ayers v. City Council of Los Angeles, 34 Cal.2d Si, 
207 Pac.2d 1, 11 A.L.R.2d 503 (1949) for what can be so-
complished with subdivision controls. 

'° 120 N.J.L. 145, 198 AtI. 225 (1938). 
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will conflict with or may seriously congest 
the existing traffic on the highway. It is im-
portant, therefore, that local administrative 
bodies take into consideration the effect of 
the subdivision on existing traffic facilities 
and take adequate precautions accordingly. 

The practice followed in both Michi-
gan 165  and Wisconsin 166  exemplifies the re-
lationship between advance acquisition and 
the use of subdivision controls to protect 
prospective rights-of-way. In Michigan the 
highway commissioner must approve all 
plats of land bordering a State trunk line 
or Federal-aid roads. In Wisconsin the 
State highway commission must approve 
all plats of land bordering on State trunk 
highways or on connecting streets. The de-
velopment of land adjacent to a highway 
is prevented by the use of the above pro-
cedure and the ability to expand the facility 
is enhanced. 

Urban Renewal Programs 

A relatively new concept which may be 
of immeasurable value in helping to solve 
urban highway problems is the urban re-
newal program of the Housing and Home 
Finance Agency of the Federal govern-
ment.'61  This program can be used to great 
advantage in assisting highway officials in 
acquiring land for future highway use in 
urban areas. The program is first and fore-
most a housing program. However, Section 
110(b) of the act requires that the urban 
renewal plan be sufficiently complete to 
show its relationship to such local objec-
tives as public transportation, appropriate 
land use and improved traffic. 

According to Carl Feiss: 168 

One of the basic considerations in planning for 
the development or redevelopment of any area 
eligible for financial assistance under Title I is the 
relationship of the area to the street and highway 
work which serves the city and the locality. The 
location and character of existing or planned major 
streets or highways in the vicinity of a proposed 
redevelopment project will not only influence but 
may be the principal factor in the determination 

10 Michigan Statutes Annotated, Sec. 26.465. 
°° Wisconsin Statutes, 1953, Sec. 236.06(i),(j). 

15753 Stat. 413 (1949), 42 U.S.C. 1431; as amended 
june 3, 1952, 66 Stat. 98 ; June 30, 1953, 67 Stat. 121 
August 2, 1954, 68 Stat. 890 August 11, 1955, 6.9 Stat. 
635. 

105 Formerly, Chief, Community Planning and Development 
Branch, Division of Stuns Clearance and Urban Redevelop-
ment, Housing and Home Finance Agency. 

of the new use in the project areas. It is im-
portant in any case that the street system of any 
redevelopment project be integrated with the 
major streets and highways of the community and 
the locality, and that redevelopment plans be pre-
pared with full knowledge of any proposed 
changes or improvements in the major streets or 
highways systems.169  

In practice, highway improvements have 
assumed major roles in urban renewal or 
development programs. Noteworthy ex-
amples are the programs in Nashville, 
Tennessee; Norfolk, Virginia; and Cincin-
nati, Ohio. Since the program is of recent 
vintage a somewhat detailed review of its 
operation will be set forth. It will soon 
become apparent how a State or county 
highway commission, or a city department 
of: public works working closely with a re-
development agency, can achieve some of 
the objectives sought to be accomplished 
by acquisition of land for future use. 

In theory the urban renewal program is 
a simple concept. A city or other political 
subdivision decides that a particular area 
under its jurisdiction has become a slum 
area or is in the stage of deterioration and 
the city desires to take positive action to 
remedy the situation. Thirty-five States 
and three other jurisdictions, including the 
District of Columbia, have slum clearance 
and urban redevelopment laws."° There are 
seventeen jurisdictions which have enabling 
legislation or specific constitutional provi-
sions (or both) aut]iorizing public agencies 
to undertake urban renewal projects, in-
cluding both slum clearance and rehabilita-
tion.17' The slum clearance and urban re-
development powers in eleven jurisdictions 

169 Feiss, C., Urban Hedevelopsnent and Ilighwusj Planning, 
H.R.B. 	Bull. 	38, 	p.  31, 	32, 	1951. 

170  Alabama Indiana North Carolina 
Alaska Kansas North Dakota 
Arizona Kentucky Ohio 
Arkansas Maine Oklahoma 
California Maryland Oregon 
Colorado Massachusetts Pennsylvania 
Connecticut Michigan Puerto Rico 
Delaware Minnesota Rhode Island 
District of Missouri South Dakota 

Columbia Nebraska Tennessee 
Georgia New Hampshire Virginia 
Hawaii New Jersey IVest Virginia 
Illinois New York Wisconsin 

171  Alabama Hawaii Missouri 
Alaska Illinois North Dakota 
Connecticut Kansas Oklahoma 
District of Maine Puerto Rico 

Cot umbia Massachusetts Tennessee 
Georgia Minnesota Wisconsin 

Separate independent agency empowered to exercise re- 
habilitation and conservation powers. 
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are vested solely in housing authorities.172  
In eight jurisdictions, the powers are vested 
solely in cities or other municipalities.'73  In 
ten jurisdictions, the powers may be vested 
in housing authorities or in other local agen-
cies.'74  In eight jurisdictions, the powers 
are vested solely in redevelopment agencies 
or other special public agencies, which are 
not housing authorities." 

The initial step is the preparation and 
submission by the city to the Housing and 
Home Finance Agency of a "workable pro-
gram." A "workable program" is defined in 
the act as: 

a program (which shall include an official 
plan of action, as it exists from time to time, for 
effectively dealing with the problem of urban slums 
and blight within the community and for the es-
tablishment and preservation of a well-planned 
community with well organized residential neigh-
borhoods of decent homes and suitable living en-
vironment for adequate family life)....... 

The act also contains definitions of an 
urban renewal plan and project."' An ur-
ban renewal plan is defined as: 

(b) "Urban renewal plan" means a plan, as it 
exists from time to time, for an urban renewal 
project, which plan (1) shall conform to the gen-
eral plan of the locality as a whole and to the 
workable program referred to in section 101 hereof; 
(2) shall be sufficiently complete to indicate such 
land acquisition, demolition and removel of struc-
tures, redevelopment, improvements, and rehabili-
tation as may be proposed to be carried out in the 
urban renewal area, zoning and planning changes, 
if any, land uses, maximum densities, building re-
quirements, and the plan's relationship to definite 
local objectives respecting appropriate land uses, 
improved traffic, public transportation, public utili-
ties, recreational and community facilities, and 
other public improvements; and (3) shall include, 
for any part of the urban renewal area proposed 
to be acquired and redeveloped-in accordance with 
clause (1) of the second sentence of subsection (c) 
of this section, a redevelopment plan approved by 
the governing body of the locality. 

179 A]aha,na Nebraska South Dakota 
Alaska New Hampshire Tennessee 
Arkansas Oregon Virginia 
Minnesota Puerto Rico 

" Arizo,,a Maryland Ohio 
Connecticut Michigan Wisconsin 
Indiana New York 

174 Colorado l{entucky New Jersey 
Delaware Massachusetts North Dakota 
Tllinois Georgia W'est virgiia 

Kassas 
175 California Maine l'e,,,,srl la 51 

D,str,ct of Columbia Missouri Rhode lsla,,d 
Ftasvai i North Carol i ia 
OS Stat. 560, 623, 	Sec. 	101(c). 

17 68 	Stat. 	590, 625, Sections 11(b), 	(c) 

Urban renewal projects are defined as: 

(c) "Urban renewal project" or "project" may 
include undertakings and activities of a local pub-
lic agency in an urban renewal area for the elimina-
tion and for the pre'ention of the development or 
spread of slums and blight, and may involve slum 
clearance and redevelopment in an urban renewal 
area, or rehabilitation or conservation in an urban 
renewal area, or any combination or part thereof, 
in accordance with such urban renewal plan. 
Where land within the purview of subparagraph 
(1) (ii) or (1) (iii) hereof (whether it be predomi-
nantly residential or nonresidential in character) 
is to be redeveloped for predominantly nonresi-
dential uses, loans and advances under this title 
may be extended therefor if the governing body of 
the local public agency determines that such rede-
velopment for predominantly nonresidential uses 
is necessary and appropriate to facilitate the propel' 
growth and development of the community in ac-
cordance with sound planning standal'ds and local 
community objectives and to afford maximum op-
portunity for the redevelopment of the project 
area by pl'ivate enterprise: Provided, That loans 
and outstanding advances to any local public 
agency pursuant to the authorization of this sen-
tence shall not exceed 24 percentum of the esti-
mated gross project costs of the projects under-
taken under other contracts with such local pub-
lic agency pursuant to this title. For the purposes 
of this subsection, "slum clearance and redevelop-
ment" may include (1) acquisition of (i) a slum 
area or a deteriorated or deteriorating area, or 

land which is predominantly open and which 
because of obsolete platting, diversity of owner-
ship, deterioration of structures or of site im-
provements, or otherwise, substantially impairs or 
arrests the sound growth of the community, or 

open land necessary for sound community 
growth which is to be developed for predomi-
nantly residential uses: Provided, That the re-
quirement in paragraph (a) of this section that the 
area be a slum area or a blighted, deteriorated, or 
deteriorating area shall not be applicable in the 
case of an open land project: And provided 
further, That financial assistance shall not be ex-
tended under this title for any project involving 
slum clearance and redevelopment of an area 
which is not cleal'ly predominantly residential in 
character unless such area is to be redeveloped for 
predominantly residential uses, except that, where 
such an area which is not predominantly residen-
tial in character contains a substantial number of 
slum, blighted, deteriorated, or deteriorating dwell-
ings or other living accommodations, the elimina-
tion of which would tend to promote the public 
health, safety and welfare in the locality involved 
and such area is not appropriate for redevelopment 
for predominantly residential uses, the Adminis-
trator may extend financial assistance for such a 
project, but the aggregate of the capital grants 
made pursuant to this title with respect to such 
projects shall not exceed 10 percentum of the total 
amount of capital grants authorized by this title; 
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(2) demolition and removal of buildings and im-
provements; (3) installation, construction, or re-
construction of streets, utilities, parks, playgrounds, 
and other improvements necessary for carrying out 
in the area the urban renewal objectives of this 
title in accordance with the urban renewal plan; 
and (4) making the land available for develop-
ment or redevelopment by private enterprise or 
public agencies (including sale, initial leasing, or 
retention by the local public agency itself) at its 
fair value for uses in accordance with the urban 
renewal plan. 

For the purposes of this subsection, "rehabilita-
tion" or "conservation" may include the restora-
tion and renewal of a blighted, deteriorated, or 
deteriorating area by (1) carrying out plans for a 
program of voluntaty repair and rehabilitation of 
buildings or other improvements in accordance 
with the urban renewal plan; (2) acquisition of 
real property and demolition or removal of build-
ings and improvements thereon where necessary 
to eliminate unhealthful, insanitary or unsafe con-
ditions, lessen density, eliminate obsolete or other 
uses deterimental to the public welfare, or to other-
wise remove or prevent the spread of blight or 
deterioration, or to provide land for needed public 
facilities; (3) installation, construction, or recon-
struction, of such improvements as are described in 
clause (3) of the preceding sentence; and (4) the 
disposition of any property acquired in such urban 
renewal area (including sale, initial leasing, or re-
tention by the local public agency itself) at its fair 
value for uses in accordance with the urban renewal 
plan. 

For the purposes of this title, the term "project" 
shall not include the construction or improvement 
of any building, and the term "redevelopment" and 
derivatives thereof shall mean development as well 
as redevelopment. For any of the purposes of sec-
tion 109 hereof, the term "project" shall not in-
clude any donations or provisions made as local 
grants-in-aid and eligible as such pursuant to 
clauses (2) and (3) of section 110(d) hereof. 

A perusal of the preceeding definitions 
reveals how a major highway development 
or street widening or relocation can be an 
integral part of a renewal project. What 
benefits can the highway officials derive 
from this? From the viewpoint of land ac-
quisition costs, practice has demonstrated 
that land acquired from a redevelopment 
body costs much less than if the highway 
agencies acquired the property in the first 
instance. 

Although not spelled out in the statute, 
there are future use aspects in the renewal 
program. To begin with, although con-
ceptually the theory of urban renewal is 
comparatively simple, in practice the pro-
gram entails complex problems and pro- 

cedures. To prepare a "workable program" 
and see the plan through to completion 
takes time. From an administrative point of 
view, the Housing and Home Finance 
Agency does not have an absolute require-
ment as to time in which certain segments 
of a renewal project must be completed. A 
standard of reasonableness and certainty 
of completion are the guides. 

To illustrate how the urban renewal pro-
gram can be used to acquire land for fu-
ture highway or street use, assume the fol-
lowing hypothetical situation: City X has 
decided to redevelop a whole area by the 
means of an urban renewal program. State 
Y has a long range highway improvement 
program, included in which are plans to 
construct an urban extension of a State 
highway in City X. If the highway and 
city officials work in close relationship with 
one another, the required highway right-of-
way can be set aside in the urban renewal 
plans. By the time the land is acquired 
and cleared and sold to the State highway 
department, a period of time will have ex-
pired. In conjunction with the aforemen-
tioned, add the comparatively flexible 
standard followed by H.H.F.A. as to when 
the project must be completed and the ele-
ments of advance acquisition becomes 
apparent. 

Another very important aspect of urban 
renewal is the financing features of the 
program. The ratio of Federal-local par-
ticipation in the net project cost is J Fed-
eral— local.'78  The cost is the difference 
between the expenditures for planning, land 
acquisition, demolition, and removal of im-
provement, minus the return from the sale 
or leasing of the land. The Federal govern-
ment participates to the amount of J of 
these costs. 

If the locality can demonstrate that a 
projected program of highway or street im-
provements is an integral part of the re-
newal plan and will directly benefit the re-
newal area, the cost of the facility can be 
credited toward the locality's 	share of 
the cost. 

Although in theory simple to comprehend, 

15 42 U.S.O.A. 1454, see 42 U.S.C.A. 1460(é), (f) for 
definitions of gross project costs and ,,et project costs. 
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in practice an urban renewal program is a 
complex project which requires a high de-
gree of planning. Highway and city officials 
should be aware of is implications for it 
may be an extremely useful procedure. 

It may be desirable, of course, for. high-
way authorities to use one or more of the 
above described techniques, in addition to 
or even instead of the outright acquisition 
of land for future highway use. Authority 
for the acquisition of land for future use in 
a particular State may be inadequate. The 
State may not have the power to lease the 
land in the interim. The highway depart-
ment may not have the power to dispose of 
land no longer required because of a change 
in circumstances. It may only have the 
power to acquire an easement with the con-
sequent reversion to the abutter without  

benefit to the State if the land is not used 
for highway purposes. 

In these and other situations, the use of 
these roadside protection techniques may be 
a valuable, preliminary way of securing 
the results that are sought to be obtained 
by outright acquisition of land for future 
use. Their value should not be minimized 
but, on the other hand, they are not pana-
ceas. They could be an important supple-
ment but not a substitution for the right to 
acquire land for future highway use. By 
developing fully its laws and procedures 
pertaining to each of the devices and utiliz-
ing.each accordingly in the unique, specific 
acquisition problem as it presents itself in 
particular cases, the State will be able to 
pursue its highway development program 
to the fullest advantage. 
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SUMMARY OF STATUTORY AND CASE LAW CONCERNING ACQUISITION OF 
PROPERTY FOR. FUTURE USE, BY STATES 

ALABAMA 

Statutory Provision. 

State highway department is authorized 
to do all things necessary to secure the full 
benefit. of Federal-aid. 

ARIZONA 

Nothing. 

ARKANSAS 

Central Pacific Railway V. Feldman, 152 
Cal. 303, 92 Pac. 849 (1907). 

COLORADO 

Statutory Provision. 

The Department of Highways shall have 
authority to acquire by purchase or con-
demnation rights-of-way for future needs. 

CONNECTICUT 

Statutory Provision. 

State Highway Commission is authorized 
to acquire land needed for present and fu-
ture right-of-way. 

Judicial decision: 

Woollard v. State Highway Commission, 
220 Ark. 731, 249 S.W.2d 564 (1952). The 
State Highway Commission should take a 
sufficiently wide right-of-way, in the first 
instance, to allow for expansion of the 
highway when required. If this is done, the 
cost of expansion will be reduced by pre-
venting the growth of commercial estab-
lishments on land eventually required for 
expansion. 

CALIFORNIA 

Statutory Provision: 

The authority conferred by law to ac-
quire land for State highway purposes in-
cludes authority to acquire land for future 
needs. 

Judicial Decisions. 

Kern County Union High School District 
v. McDonald, 180 Cal. 7, 179 Pac. 180 
(1919). Immediate future needs are ordi-
narily an essential factor in the determina-
tion of the question of whether or not there 
is a present necessity for a taking in con-
clemnation for the purposes of a particular 
public use. 

Judicial Decisions.• 

In re New Haven Water Co., 86 Conn. 
361, 85 Atl. 636 (1912). In determining 
what property is necessary for a water 
company the future as well as present needs 
of the community should be taken into 
consideration. 

Adams v. Greenwich Water Co., 138 
Conn. 205, 83 A.2d 177 (1951). A water 
company should plan for a supply of water, 
and therefore acquire property, to meet con-
ditions as they will be at least 10 and 
preferably 15 or 20 years in the future. 

Town of West Hartford v. Talcott, 138 
Conn. 82, 82 A.2d 351 (1951). The require-
ment of necessity is not a quetion of what 
is absolutely or indispensably necessary, 
but what is reasonably necessary. In light 
of this interpretation of the requirement of 
necessity, the court sustained the acquisi-
tion of land for a school which was predi-
catecl on the school needs as they would 
develop in the next 10 years. 

DELAWARE 

Judicial Decision: 

State v. 0.62033 Acres of Land, Del., 112 
A.2d 857 (1955). On the basis of the evi-
dence introduced the particular acquisition 
for future use was denied. However, the 
applicability of the principle of acquisition 
of land for future use in Delaware remains 
an undecided question. 

56 
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FLORIDA 

Statutory Provision: 

The power of eminent domain is vested 
in the department to condemn all necessary 
lands and property for the purpose of se-
curing rights-of-way, borrow pits and 
drainage ditches for existing, proposed or 
anticipated roads in the State highway sys-
tem or State parks roads system. 

Judicial Decisions: 

Carlor Co. v. City of Miami, Fla., 62 
So.2d 897 (1953). The court stated that it 
is the duty of public officials to look to and 
plan for the future. The acquisition of land 
for an airport, which, after seven years 
since the acquisition of the required prop-
erty still had not been constructed, was 
sustained. 

Dickson v. St. Lucie County, Fla., 67 
So.2d 662. (1953). In acquiring rights-of-
way public officials are no longer confined to 
acquiring only so much land as is necessary 
for pavement today but they may look to 
the future and acquire rights-of-way suf-
ficient to take care of the needs of the fore-
seeable future. 

Inland Water Ways Development Co. v. 
City of Jacksonville, 160 Fla. 913, .38 So.2d 
676 (1948). In condemning land for an 
electric generating plant plaintiff can take 
into account its future business in de-
termining what land is necessary for its 
business. 

GEORGIA 

Statutory Provision: 

State highway department is authorized 
to do all things necessary to secure the full 
benefit of Federal-aid. 

IDAHO 

Statutory Provision: 

The Idaho board of highway directors is 
vested with the power to acquire property 
for present or future state highway pur-
poses. 

Judicial Decision: 

Independent School District of Boise City 
v. La.uch Construction Co., 74 Idaho 502,  

264 P.2d 687 (1953). In acquiring land for 
a proposed school site it was proper to take 
into consideration anticipated increased fu-
ture demands. 

ILLINOIS 

Statutory Provision. 

State highway department is authorized 
to do all things necessary to secure the full 
benefit of Federal-aid. 

Judicial Decisions: 

Department of Public Works and Build-
ings v. McCaughey, 332 Ill. 416, 163 N.E. 
795 (1928). In acquiring land for highway 
purposes the highway department has a 
right to, and should, anticipate the future 
needs of the municipality, and their action 
in the premises will not be interfered with, 
except in a clear case of abuse of the dis-
cretion vested in them. 

City of Chicago v. TTaccarro, 408 Ill. 587, 
97 N.E.2d 766 (1951). The city of Chicago, 
in its determination of whether the taking 
of property is necessary for providing park-
ing facilities at the airport, has a right to 
and should consider not only the present 
needs of the public, but those which may be 
fairly anticipated in the future. 

City of Chicago v. I\Tewberry Library, 7 
Ill.2d 305, 131 N.E.2d 60 (1955). 

INDIANA 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

IOWA 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

Judicial Decisions: 

Porter v. Iowa State Highway Com.mis-
sion, 241 Iowa 1208, 44 N.W.2d 682 (1950). 
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In the course of the trial defendant's chief 
engineer testified that certain property had 
been purchased for future highway develop-
ment. Although dicta, the aforementioned 
acquisition was approved by the court. 

Town of Alford v. Great Northern Rail-
road Co., 179 Iowa 465, 161 N.W. 467 
(1917). In determining the extent of depot 
grounds essential, the railroad was not lim-
ited to present needs alone, but might well 
anticipate the growth of the municipality 
and the development of the surrounding 
territory and the increasing facilities likely 
to be demanded for the handling of freight. 

KANSAS 

Statutory Provision: 

State highway department is authorized 
to do all things necessary to secure the full 
benefit of Federal-aid. 

Judicial Decisions: 

State Highway Commission v. FOrd, 142 
Kan. 383, 46 P.2d 849 (1935). The fact that 
future needs were taken into account did 
not destroy the right and power to act. The 
court stated, "Indeed, we are all learning 
that many of our roads and bridges have 
been made too narrow, the turns too short, 
and that too little attention has been given 
to obstructions to views at corners." 

State v. State Highway Commission, 163 
Kan. 187, 182 P.2d 127 (1947). The State 
conceded the right of the commission to 
exercise its discretion, in good faith, with 
respect to what amount of land was rea-
sonably necessary for the purposes desig-
nated by law, including future needs of the 
highway. 

KENTUCKY 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

Judicial Decisions: 

Warden v. Madisonville H. & E. B. Co., 
128 Ky. 563, 106 S.W. 880 (1908). The  

court held that the requirement of necessity 
meant reasonable, rather than absolute ne-
cessity, and that plaintiff, a railroad, could 
acquire land which its present plans show 
would be reasonably necessary in the future. 

Pike County Board of Education v. Ford, 
Ky., 279 S.W.2d 245 (1954). An authority 
with the power to condemn is not limited to 
its immediate needs only, but it may, and 
indeed should, give consideration to future 
needs. 

Baxter v. City of Louisville, 224 Ky. 604, 
6 S.W.2d 1074 (1928). A condemning cor-
poration may condemn lands sufficient to 
provide for not only its present but also its 
prospective necessities, as in the case of a 
railroad corporation, if it is not more than 
may in good faith be presumed necessary 
for future use within a reasonable time. 

Inland Water Ways Co. v. City of Louis-
ville, 227 Ky. 376, 13 S.W.2d 283 (1929). It 
is established in this State that a city may 
acquire lands in contemplation of reasona-
ble necessity in the future and employ the 
power of condemnation to that end. 

LOUISIANA 

Statutory Provision: 

In determining the width of right-of-way 
the chief engineer shall take into considera-
tion future improvement of the highway. 

Judicial Decisions: 

City of New Orleans v. Moe glich, 169 
La. 1111, 126 So. 675 (1930). In view of 
the existing traffic conditions in the city, it 
was not necessary to demonstrate actual, 
immediate, and impending necessity for the 
acquisition. It was sufficient, in carrying 
out a general plan of improvements contem-
plated in the near future, to show that the 
desired land would be required. 

State v. Cooper, .213 La. 1016, 36 So.2d 
22 (1948). In the course of sustaining an 
acquisition under the aforementioned stat-
ute the Louisiana court held that the chief 
engineer should not restrict his planning to 
present needs but extend his planning to fu-
ture improvements of the highway system. 
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MAINE 

Statutory Provision: 

The State highway department is author-' 
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

MARYLAND 

Statutory Provision. 

The State Roads Commission can ac-
quire property for immediate or proposed 
construction of a State highway, parkway 
or freeway. 

Judicial Decision: 

State Roads Commission v. Franklin, 201 
Md. 549, 95 A.2d 99 (1953). The court sus-
tained the right to acquire land for future 
use as authorized by .  the above statute. 
Land was acquired for both lanes of an ex-
pressway although only construction of one 
lane was proposed at present. 

MASSACHUSETTS 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

MICHIGAN 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts.  

ing that the constitutional requirement of 
necessity is not satisfied by the ability to 
save money by such acquisition, the court 
stated that the petitioner must prove that 
-the land will be used immediately or within 
the near future. On the facts of the instant 
case, the petitioner failed to prove such use. 

MINNESOTA 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

Judicial Decision: 

State v. Duluth St. Ry. Co., 179 Minn. 
548, 229 N.W. 883 (1930). Necessity means 
now or in the near future. It does not mean 
that it will be possibly needed at some re-
mote time in the future. 

MISSISSIPPI 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

Judicial Decision: 

Erwin v. Mississippi State Highway 
Commission, 213 Miss. 885, 58 So.2d 52 
(1952). The court sustained the acquisi-
tion of land for a proposed cloverleaf which 
would not be constructed until some in-
definite time in the future when sufficient 
funds would be available. 

MISSOURI 

Judicial Decisions: 

Petition of Board of Education. of . the 
City of Detroit, 239 Mich. 46, 214 N.W. 
239 (1927). In acquiring property for a 
school site future expansion of the school 
should be considered in determining the ne-
cessity of the desired land. 

Board of Education v. Baczewski, 340 
Mich. 265, 65 N.W.2d 810 (1950). In hold- 

Statutory Provision: 

State highway department is authorized 
to do all things necessary to secure the full 
benefit of Federal-aid. 

Judicial Decisions: 

Phillips Pipe Line Co. v. Brands tetter, 
241 M.A. 1138, 263 S.W.2d 880 (1954). It 
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is not only the present demands of the pub-
lie which are to be considered, but also 
those reasonably to be anticipated in the 
future. 

State Highway Commission v. Curtis, 359 
Mo. 402, 222 S.W.2d 64 (1949). Although 
the entire road was not to be constructed 
at once, the court sustained the acquisition 
of the entire right-of-way. It was stressed 
that the construction was part of a general 
plan adopted by the commission whereby 
the remaining portions were to be con-
structed in the near future. 

MONTANA 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

NEBRASKA 

Statutory Provision: 

The highway department is authorized 
to acquire property deemed to be necessary 
or desirable for present or future State 
highway purposes. 

NEVADA 

Statutory Provision: 

The department of highways is author-
ized to acquire land for both present and 
future highway needs. 

NEW HAMPSHIRE 

Statutory Provision: 

State highway department is authorized 
to do all things neessary to secure the full 
benefit of Federal-aid. 

NEW JERSEY 

Statutory Provisions.• 

In relation to freeways and parkways the 
State highway department is authorized to 
acquire land for future use. 

The following special commissions and  

authority are authorized to acquire land 
for future highway purposes: 

Gloucester County Tunnel Com-
mission. 

New York and New Jersey Port 
Authority. 

Delaware River Joint'Commission. 
Delaware River Bridge Commis-

sion. 

Judicial Decision: 

Kountze v. Proprietors of Morris Aque-
duct, 58 N.J.L. 303, 33 Atl. 252 (1895). The 
needs to be considered in deciding whether 
the necessity requirement is met in a con-
demnation proceeding are those of a grow-
ing population and an increasing use of the 
facility. 

NEW MEXICO 

Statutory Provision.' 

The State highway department is author-
ized to do all other things necessary and 
proper to carry, out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

Administrative Order.' 

A 5 million dollar revolving fund has been 
established to enable the Highway Depart-
ment to buy rights-of-way now for future 
proj ects. 

NEW YORK 

Statutory Provision: 

The New York and New Jersey Port Au-
thority is authorized to acquire land for fu-
ture use. 

Judicial Decisions.' 

In re Application of Staten Island Rapid" 
Transit R. Co., 193 N.Y. 252 (1886). The 
applicant's acquisition of land for its pro-
spective as well as present use was sus-
tained. 

In re East 161 St. in the City of New 
York, 52 Misc. 596, 102 N.Y.S. 500 (1907). 
It has been repeatedly held that a railroad 
corporation in taking land is not limited to 
its present use, but may acquire for its 
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prospecti\'e use, provided the necessity for 
such use, in the immediate future, is estab-
lished beyond reasonable doubt. To the 
same affect: In re Neponsite Avenue, Adi-
rondak Blvd. and Newport Avenue in the 
City of New York, 77 Misc. 246,135 N.Y.S. 
708 (1912); In re Seneca Avenue in City 
of New York, 98 Misc. 712, 163 N.Y.S. 503 
(1917) ; Bd. of Education v. Blair, Misc., 
144 N.Y.S.2C1 371 (1955). 

NORTH CAROLINA 

Statutory Provision. 

Both the North Carolina Turnpike Au-
thority and the Carolina-Virginia Turnpike 
Authority are authorized to purchase prop-
erty whenever they shall deem such pur-
chase expedient. 

State highway department is authorized 
to do all things necessary to secure the full 
benefit of Federal-aid. 

NORTH DAKOTA 

Statutory Provision: 

The commissioner is authorized to ac-
quire such land as he may deem necessary 
for reasonable future use. 

OHIO 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

Judicial Decision: 

State v. City of Euclid, 164 Ohio St. 265, 
130 N.E.2d 336 (1955). The city attempted 
to acquire property for a freeway. How-
ever, the formal procedure of establishing 
the freeway had not been followed and the 
freeway was still in a visionary state await-
ing a co-operative agreenent with the 
county, State or Federal government to es-
tablish it. On the basis of the facts in the 
record the court held that the defendant 
had no authority to appropriate lands for 
some contemplated future use. 

OKLAHOMA 

Statutory Provision: 

In determining the amount of land re-
uired or width of right-of-way the de-

partment shall take into consideration pres-
ent and probable future needs. 

OREGON 

Statutory Provision: 

The commission may determine the 
widths of rights-of-way for all State 
highways. 

State highway department is authorized 
to do all things necessary to. secure the full 
benefit of Federal-aid. 

Judicial Decision.• 

State v. Pacific Shore Land Co., 201 Ore. 
142, 269 P.2d 512 (1954). In the course of 
its opinion the court stated, in dicta, that 
the aforementioned statute empowered the 
commission to acquire sufficient land in the 
first instance to meet anticipated future 
needs. 

PENNSYLVANIA 

Statutory Provision: 

State highway department is authorized 
to do all things necessary to secure the full 
benefit of Federal-aid. 

Judicial Decisions: 

Croyle v. Johnstone Water Co., 259 Pa. 
484, 103 Atl. 303 (1918). The court sus-
tained the company's acquisition of water 
for both present and future anticipated 
needs. 

To the same effect on the question of ac-
quisition of property for anticipated future 
needs: Boalsburg Water Co. v. State Col-
lege Water Co., 240 Pa. 198, 87 Atl. 609 
(1913) ; Pittsburgh Junction B. Co's Ap-
peal, 122 Pa. St. 511 (1886) ; Duquesne 
Light Co. v. Upper St. Clair Tp., 377 Pa. 
323, 105 A.2d 287 (1954); Delaware L. & 
W. R. Co. v. Stroudsburg Water Gap and 
Portland Street By. Co., 289 Pa. 131, 137 
Atl. 73 (1927) ; Petition of Fayette County 
Commissioners, 289 Pa. 200, 138 Atl. 237 
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(1927); New v. City of Philadelphia, 257 	 VERMONT 

Pa. 589, 101 Ati. 915 (1917). 	 Statutory Provision: 

RHODE ISLAND 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the. Federal-aid 
acts. 

SOUTH CAROLINA 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

SOUTH DAKOTA 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

TENNESSEE 

Statutory Provision.: 

The commissioner of highways and pub-
lic works is authorized to acquire such land 
as he may deem desirable or as may be 
necessary in order to secure Federal-aid. 

TEXAS 

Statutory Provision: 

The Texas Highway Department is au-
thorized to lease land acquired for right-
of-way which is not required for immedi-
ate use. 

UTAH 

Statutory Provision: 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

State highway department is authorized 
to do all things necessary to secure the full 
benefit of Federal-aid. 

Judicial Decision: 

Vermont Hydro-Electrw Corporation v. 
Dunrte, 95 Vt. 94, 112 Ati. 223 (1921). Land 
already acquired for one public use was 
sought to be condemned for another public 
use. The court held that the land was ex-
empt from condemnation since it was held 
in reasonable anticipation of probable fu-
ture needs. 

VIRGINIA 

Statutory Provision: 

The State Highway Commissioner is au-
thorized to acquire land that he may deem 
requisite for permanent, temporary, con-
tinuous, periodical or future use. 

WASHINGTON 

Statutory Provision. 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

The Washington State Highway Com-
mission is empowered to secure options for 
the purchase of property needed or pro-
posed for any entire project or section 
thereof. 

A special fund of $10,000,000 was estab-
lished for the advance purchase of rights-
of-way for a 10-year highway program. 

Judicial Decisions: 

State ex rel. Patterson. v. Superior Court 
for King County, 102 Wash. 331, 173 Pac. 
186 (1918). In determining whether land 
sought to be condemned was necessary for 
petitioner's business, it was appropriate to 
take into account future development and 
the anticipated growth of petitioner's busi-
ness. 

State ex rd. Hunter v. Superior Court for 
Snohomish County, 34 Wash.2d 214, 208 
P.2d 866 (1949). In the selection of a site 
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for a fire station, the commissioners had the 
authority to determine the land necessary 
and to take into account the addition of 
more equipment to meet future needs. Rea-
sonable necessity includes both present as 
well as probable future needs. 

State ex rel. Spokane Falls and N. Ry Co. 
v. Superior Court of Spokane County, 40 
Wash. 389, 82 Pac. 457 (1905); to the same 
effect as State ex rel. Patterson v. Superior 
Court for King County, supra; a similar 
holding is found in Nicomen Boom Co. v. 
North Shore Boo'in and Driving Co., 40 
Wash. 315, 82 Pac. 413 (1905). 

Hughbanks v. Port of Seattle, 193 Wash. 
506, 76 P.2d 603 (1938) and Everett v. 
Everett Improvement Co., 124 Wash. 486, 
21.4 Pac. 1064 (1923), both hold that with-
out an adequate demonstration of how and 
when the land sought to be acquired will 
be used the acquisition will not be sustained. 

State ex rel. Veys v. Superior Court for 
Cowlitz County, 33 Wash.2d 638, 206 P.2d 
1028 (1949). The public may acquire an 
entire lot, block or tract of land if by so 
doing the interest of the public will be 
served, even though such entire lot, block 
or tract is not immediately needed for the 
limited access facility. 

WEST VIRGINIA 

Statutory Provision: 

The State highway department is author-
ized to do all other' things necessary and 
proper to carry out the cooperation contem-
plated and provided for in the Federal-aid 
acts. 

WISCONSIN 

Statutory Provisions: 

In establishing streets and highways in a 
municipality the county board may estab-
lish width in excess of the widths in use 
and adopt plans showing the location and 
width proposed for any future street or 
highway; and such excess widths may be 
acquired at any time by 'the State, county 
or municipality in which the street or high-
way is located. 

The Milwaukee County Expressway 
Commission is authorized to acquire land 
for future use. 

State highway department is authorized 
to do all things necessary to secure the full 
benefit of Federal-aid. 

Judicial Decision: 

Chicago, St. P., M. & 0. Railway Co. v. 
Bayfield County, 87 Wis. 188, 58 N.W. 245 
(1894). A railroad is empowered when con-
demning land to consider its prospective as 
well as present needs provided such pro-
spective use in the immediate future is 
clearly established. 

WYOMING 

Statutory Provision. 

The State highway department is author-
ized to do all other things necessary and 
proper to carry out the cooperation contei'n-
plated and provided for in the Federal-aid 
acts. 

UNITED STATES 

Statutory Provision: 

The Federal-Aid Highway Act of 1956 
provides for Federal participation in the cost 
of right-of-way acquired for future use; 
said right-of-way to be used within five 
years from the date of acquisition. 

Judicial Decision: 

Rindge Co. v. County of Los Angeles, 262 
U.S. 700, 43 S.Ct. 689, 67 LEd. 1186 
(1923). In determining whether the taking 
of property is necessary for public use, not 
only the present demands of the public, but 
those which may be fairly anticipated in 
the future may be considered. 

ALASKA 

Nothing. 

DISTRICT OF COLUMBIA 

Nothing. 

HAWAII 

Nothing. 

PUERTO RICO 

Nothing. 
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Chicago, &. P., M. & 0. Ry. Co. v. Bay- mitted to plan for the future it will not be 
field COunty, 87 Wis. 188, 58 N.W. able to perform its full duty as a common 
245 (1894) (Wisconsin) 	 carrier. 

Facts: This appeal consists of three 
separate but related cases. As a means of 
simplifying the facts it will be treated as 
if there existed only one case. 

This action was brought to cancel cer-
tain tax certificates against the railroad's 
property in Bayfield County. The taxed 
property consisted of coal docks, grain ele-
vators and several parcels of land which 
were vacant at the time of litigation but 
which would be desirable for switch tracks 
and docks when necessary. The circuit 
court held the elevator, coal docks, and un-
used lands were all subject to taxation. 

Issue: Is the aforementioned property 
within the scope of a statute which ex-
empted from taxation "the track, right-of-
way, depot grounds, building ... and all 
other property necessarily used in operat-
ing any railroad in Wisconsin"? 

Findin.g: Yes. Judgment reversed and 
remanded with directions to enter judg-
ment vacating the tax sales and setting 
aside the tax certificates. 

Rationale: The court interpreted the re-
quirement of "property necessarily used" 
as meaning that which is requisite or es-
sential or reasonably needed for the purpose 
intended. Absolute necessity is not the re-
quirement. On the basis of the facts the 
court held that the elevator and docks were 
required to carry out the purposes of the 
railroad in transporting grain and coal. 

The unused land was also included within 
the tax exemption statute. It was well-es-
tablished, according to the court, that in 
condemning land a railroad may give atten-
tion to its prospective as well as present 
needs. However, such prospective use in the 
immediate future must be clearly estab-
lished. With this rule in mind the court de-
cided that the land will be necessary in the 
immediate future. Unless plaintiff is per- 

Vermont Hydro-Electric Corporation v. 
Dunn, 95 Vt. 144, 112 A. 223 (1921) 
(Vermont) 

Facts: Plaintiff, a public service corpora-
tion, authorized to generate, distribute and 
supply electricity, brought this action seek-
ing to enjoin defendants from condemning 
certain of plaintiff's water rights. Defend-
ants, the city officials of the city of Rut-
land, sought to acquire plaintiff's water 
rights in order to increase the city's water 
supply. The corporation denied the power 
of the city to condemn the water rights on 
the ground that the property was held for 
a public use and therefore not subject to 
condemnation. At the time of litigation the 
contested water was not being used by 
plaintiff. However, the corporation intended 
to make use of the water as soon as possible. 

Issue: Although the property was not be-
ing used at the present, is the intent to do 
so in the future sufficient to exempt the 
property from condemnation? 

Finding: Yes. The trial court's decree 
overruling defendants' demurrer affirmed. 

Rationale: Only that part of the opinion 
pertinent to the problem under study will 
be briefed. 

The court held that it was well settled 
law that property already legally appro-
priated to a public use cannot be taken for 
another public use without legislation cx-
presly granting the power. In essence, the 
question in the case was whether the prop-
erty was devoted to a public use. In an-
swering this question the court said that to 
be used for a public purpose does not re-
quire that the property be actually put to 
the said use. Property is protected from 
condemnation if it is held in reasonable 
anticipation of future needs. 

Liberal consideration will be given to fu- 
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ture needs but property will not be pro-
tected on the mere possibility that it may 
at some future time be used. Reasonable 
expectation of future needs and the sub-
jection of the property to the public use 
within a reasonable time are required for 
the property to be exempt from condemna-
tion. 

Department of Public Works and Buildings 
v. McCaughey et al, 332 Ill. 416, 163 
N.E. 795 (1928) (Illinois) 

Facts: Petition by the plaintiff to con-
demn a strip of land owned by defendants. 
The county court entered a final order and 
judgment dismissing the petition and plain-
tiff appealed. 

Plaintiff sought to condemn a strip of 
land upon which it intended to construct a 
part of a durable hard-surfaced road. The 
landowners contended that the taking was 
unreasonable and the location of road over 
the land in question was unreasonable and 
arbitrary. At the time of litigation there 
existed a cinder and gravel road running 
north and south on the west side of 80 
acres of appellees' land: From a point a 
few hundred feet south of this road the 
hard-surfaced road had been constructed 
towards the southwest. Plaintiff intended to 
divert the road from its southerly course 
and run the same southeasterly into the 80-
acre tract for about 2,000 feet and then 
swing around in a curve to the southwest 
over railroad tracks near the . southwest 
corner of the 80-acre tract. 

Testimony of plaintiff's assistant district 
engineer showed that the new alignment 
would be much safer, in relation to the 
railroad tracks, than the present road. He 
also testified that the proposed route was 
further selected because a grade separation 
might be made at some later date, but that 
whatever might be contemplated for the 
future was not a part of the present plans, 
and that, as it now stands, under the plans 
in evidence the crossing will be a grade 
crossing, with some foresight on the part of 
the designer of the plans of the work which 
might follow. It would be impossible to 
construct a grade separation on the existing 
highway. 

Issue: Is the taking of plaintiff's land 
unreasonable, unnecessary and arbitrary? 

Finding. No. The county court's judg-
ment dismissing plaintiff's petition was re-
versed and the case remanded. 

Rationale. The exact location of a high-
way is left to the discretion of the plaintiff 
with the approval of the governor. It is. 
within the power of the plaintiff to select 
the safest and most direct route. These 
roads are not only for present use but are 
to be used for many years. Therefore, the 
plaintiff has broad discretionary power to 
determine the amount and necessity of land 
required and should anticipate future needs. 
Only in a clear case of an abuse of discre-
tion will this determination of necessity be 
interfered with. 

State Highway Commission. v. Ford, 142 
Kan. 383, 46 P.2d 849 (1935) (Kansas) 

Facts: The Commission brought a con-
demnation proceeding to acquire land adja-
cent to a portion of U. S. Highway 73. The 
original right-of-way was 60 feet wide. At 
the point where it crosses a railroad it flares 
out to 120 feet and then tapers off to 60 
feet. The Highway. Commission found in 
order to lay out, construct, improve and 
drain this portion of the highway it was 
necessary to widen the right-of-way to 120 
feet along its entire route. 

The landowners objected to the condem-
nation on the grounds that the land was not 
necessary for the improvement of the high-
way. It was also asserted that the land was 
intended to be used for a purpose other 
than the construction of the highway; 
namely, for the purpose of a "park." 

Evidence was introduced that the land 
was to be used for roadside improvements, 
such as rounding back slopes and building 
up the shoulders. It was also shown that 
no Federal aid would be granted unless the 
right-of-way was at least 100 feet wide. 
The trial court granted defendant's appli-
cation for an injunction and plaintiff ap-
pealed. 

Issue: Was there evidence to support the 
trial court's decision that the land was not 
needed for highway purposes? 

Finding: No. The judgment was re- 
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versed and the case remanded with instruc-
tions to set aside the injunction and pro-
ceed with the condemnation. 

Rationale: The court cited R. S. 1933 
Supp. 68-413 which authorizes the Com-
mission to acquire land necessary for high-
way purposes. This statute gives the Com-
mission discretionary powers to determine 
how to improve the state highway system. 
There is no requirement that the system be 
improved in the crudest manner possible. 
When this discretionary authority is exer-
cised in good faith and within the authority 
granted by law, courts should not interfere. 
The fact that future needs were taken into 
account does not destroy the right and 
power to act. "Indeed, we are all learning 
that many of our roads and bridges have 
been made too narrow, the turns too short, 
and that too little attention has been given 
to obstructions to view at corners. There is 
nothing in the record to sustain the view 
that plaintiff is not seeking to take the land 
for a public use." 

State v. Cooper et al, 213 La. 1016, 36 So.2d 
22 (1948) (Louisiana) 

Facts: The Department of Highways 
brought expropriation (condemnation) pro-
ceedings against defendants to acquire a 
right-of-way for highway purposes. From 
a judgment awarding to plaintiff a reduced 
right-of-way conditioned upon payment of 
stated sum, plaintiff appeals. 

Defendants own a tract of land across 
which is proposed to be constructed a part 
of the Prairieville-Nesse Highway, a link 
in what is known as the Airline Highway. 
This highway is included within the Na-
tional System of Interstate Highways. 

In order to meet Federal-aid require-
ments plaintiff sought a strip of land 300 
feet wide except at the southern end where, 
for about 200 feet, it flares to a width of 600 
feet. The jury awarded plaintiff a right-
of-way 200 feet wide with a flare at the 
southern end proportionally reduced. 

Issue: Did the amount of land sought by 
plaintiff exceed that reasonably necessary 
for the purpose intended by the plaintiff in 
the near future? 

Finding: No. Verdict and judgment  

amended in accordance with opinion and 
as amended affirmed. 

Rationale: Louisiana Revised Statutes 
Sec. 48.220 grants to the chief engineer the 
power to fix the ultimate width of a right-
of-way. In so doing the chief engineer is 
specifically authorized to take into con-
sideration future needs and expansion of 
the highway. Future requirements must be 
considered because highways are intended 
to be permanent lasting structures. 

The Bureau of Public Roads recommends 
a right-of-way of 300 feet for the type of 
highway facility planned to be constructed. 
This width will make possible a wide safety 
island and enhance the safety factor in the 
highway. Unless the Bureau's requirements 
are met the state will not receive any fi-
nancial aid in acquiring the necessary right-
of-way. 

In the light of the statute vesting broad 
discretionary powers in the chief engineer, 
the court will not disturb his determination 
unless it appears that he has abused his 
authority. 

Unless future needs are reflected in the 
initial acquisition of the right-of-way, the 
highway will be incapable of being ex-
panded, except at exorbitant, if not almost 
prohibitive, cost. 

State v. Curtis, 359 Mo. 402, 222 S.W.2d 64 
(1949) (Missouri) 

Facts: Original proceeding in manda-
mus by the state, on the relation of State 
Highway Commission against the judge of 
the 19th judicial circuit to compel respond-
ent judge to accept jurisdiction of all issues 
tendered in relator's condemnation petition 
before respondent. 

The Commission's condemnation petition 
stated that all the land sought was neces-
sary for the proper and economic construc-
tion of a certain segment of U. S. 66. Ac-
cording to the plans the highway was to be 
built under two contracts, the south lane 
to be built first, though right-of-way was 
being sought for the entire project. 

In response to a demand for a bill of 
particulars the Commission stated that the 
land not used at present for construction 
was sought to provide an adequate and nec- 
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essary safety factor for all contingencies 
and developments in construction, improve-
ment and maintenance of the entire high-
way. The added land was required for fu-
ture construction of the entire highway. 

Defendants moved to strike from the pe-
tition all lands which, on the basis of the 
Commission's present plans will not be 
needed for immediate use. Three grounds 
were urged by defendants in pressing their 
motion to strike. 

That an intended present public 
use of said portions of said lands 
is not shown by relator's Petition, 
Bill of Particulars, or Plans. 
That it appears from relator's Bill 
of Particulars that relator seeks 
to acquire said portion of said 
lands for some vague, indefinite 
and speculative use or purposes. 
That it fails to appear from rela-
tor's Bill of Particulars, Petition 
or Plans that relator is legally en-
titled to condemn said portion of 
said lands in this action. 

Respondent entered an order holding that 
the Commission sought land which would 
not be used now or at some definite time in 
the future and denied the Commission's 
petition of condemnation in relation to this 
property. 

Issue: Was respondent's decision, in 
holding that the land in question was not 
sought for a public use, an exercise of sound 
judicial discretion? 

Finding: No. Writ of mandamus made 
permanent and respondent required to take 
jurisdiction of all issues tendered. 

Rationale: Relator's (Commission) pe-
tition alleged that all the land was neces-
sary for construction, drainage, safety and 
other purposes. Although all the land was 
not to be used immediately, Mo. R. S. A:  
8759 vests in the Commission authority to 
condemn land "for any other purpose nec-
essary for the proper and economical con-
struction of the state highway system." 

The petition alleges that there is a gen-
eral plan which shows that the land will be 
used at some time in the future for high-
way construction. This plan shows the in-
tention of the Commission to complete the  

construction of the ultimate highway. On 
the basis of this plan the court thought the 
Commission was authorized to acquire land 
necessary for the entire project. 

A distinction was made between "public 
use" and "public necessity." The power to 
locate a highway, determine its width, and 
extent of land necessary for its construction 
is within the sound discretion of the Com-
mission. This determination of necessity 
will be reviewed only when there is proof of 
fraud, bad faith or an abuse of discretion. 

Woollard et al v. State Highway Commis-
sion, 220 Ark. 731, 249 S.W.2d 564 
(1952) (Arkansas) 

Facts: The State Highway Commission 
sought to relocate a 12-mile segment of 
U. S. Highway 61. In connection with the 
relocation the commission instituted con-
demnation proceedings to obtain a new 
right-of-way which will lie west of the ex-
isting highway. Plaintiffs brought this ac-
tion to enjoin the commission. The chan-
cellor denied the temporary injunction 
sought by plaintiffs. Three issues were pre-
sented on appealing but only one is of im-
portance for the subject under analysis. 

Issue: Was the land sought for a public 
purpose since the commission seeks a right-
of-way of 250 feet in width and yet pro-
poses to build in the immediate future a 
paved highway that will be only 24 feet 
wide? 

Finding: Yes. The lower court's order 
was affirmed. 

Rationale: There was convincing evi-
dence that the commission's course of ac-
tion would result in both public economy 
and traffic safety. Testimony was intro-
duced that there was need for a four-lane 
highway and that there were plans to build 
another two lanes in the future when suf-
ficient funds became available. If a large 
enough right-of-way were acquired in the 
first instance, money would be saved when 
the added lanes were built. This would re-
sult from the elimination of the extra cost 
of acquiring land upon which commercial 
establishments were built adjacent to the 
present highway. 

The court stated that the commission 
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should consider future needs in determining 
the land it thought necessary for the right-
of -way. 

Porter et al v. Iowa State Highway Corn-
misSiOn, 241 Ia. 1208, 44 N.W.2d 682 
(1950) (Iow'a) 

Facts: Plaintiffs brought a suit in equity 
to enjoin defendant from condemning plain-
tiffs' land. The plaintiffs argued that the 
defendant sought to acquire land that was 
not needed. This contention was predi-
cated upon the fact that defendant had 
purchased land immediately joining the 
highway, for the purpose of building a high-
way thereon. It was argued that this land 
was better suited for widening the highway 
than plaintiffs' property. 

Evidence was introduced which showed 
that the present right-of-way of the high-
way was not wide enough to handle present 
and future travel. Some years previously 
defendant had purchased the right-of-way 
of a now defunct railroad. This land abuts 
the present highway and combining the 
highway and railroad right-of-way, defend-
ant controls 166 feet of land in front of 
plaintiffs' property. 

Testimony was given by defendant's 
chief engineer that this railroad right-of-
way had been purchased for future use 
when something more than the'present two 
lane -would be required. 

Issue: On the basis of the facts in the 
record, is plaintiffs' land necessary for the 
expansion of the highway? 

Finding: Yes. The court affirmed the de-
cree of the district court which denied the 
injunction. 

Rationale: The defendant is authorized 
by law to comply with federal statutes and 
requirements in Federal-aid projects for 
highway improvements. There was no evi-
dence that defendant did not act in good 
faith and without fraud or oppression. The 
necessity for the taking of plaintiffs' prop-
erty for the purpose of improving existing 
traffic facilities and needs, and as part of a 
plan for meeting traffic requirements in the 
future, was amply sustained by the evi-
dence. Defendant had purchased the rail-
road right-of-way for use in the future  

when additional traffic lanes will very likely 
be needed. The present pavement and 
right-of-way can be used in such future 
plan. But for either present or future use 
additional ground is necessary to provide a 
10-ft shoulder, and an 8-ft dtch with ade-
quate and. proper fore and back slopes south 
of the paved slab. The uncontradicted evi-
dence is that a two-lane highway such as 
the highway in question, in order to serve 
present-day traffic properly, requires a 
right-of-way width of 120 ft. Its width as 
constructed was 'but 66 ft. Plaintiffs con-
tended that part of the railroad property 
should be used to supply this additional 
width. The evidence is that to so recon-
struct the highway would cost $166,038.21 
while the cost of the improvement as now 
being made is $81,867.48. 

Defendant's power is broad and unless 
there is a manifested abuse of discretion, a 
court will not interfere. 

Erwin v. Mississippi State Highway Com-
mission, 213 Miss. 885, 58 So.2d 52 
(1952) (Mississippi) 

Facts: Plaintiff filed a bill of complaint 
in equity seeking to enjoin the commission 
from taking part of his land. The crux of 
the bill was that the commission was con-
demning land not required for immediate 
use. This land would not be used until 
some indefinite time in the future when 
there existed sufficient money to construct 
a cloverleaf. Plaintiff contended that the 
power of eminent domain did not include 
the right to take land with the hope of put-
ting it to use at some indefinite, uncertain 
time in the future, if ever. 

Much of the factual background aiid 
opinion 'are irrelevant for the purposes, of 
this studSr' arid have not been briefed. 

Issue: Did the chancery' court (equity) 
have jurisdiction to test the issue of public' 
necessity, in the absence of 'allegation and-
proof of fraud, bad faith or an abuse 'of' 
discretion? 	 - 

Finding: No. Preliminary injunction re-
straining condemnation was dissolved and 
the trial court's judgment affirmed and 
remanded. 

Rationale:' The basic requirements of 
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equity jurisdiction were found lacking but 
the court stated that even if these require-
ments had been satisfied the court would 
not have jurisdiction to enjoin the condem-
nation proceedings. The distinction between 
the question of public use as compared to 
public necessity was analyzed. The former 
is always a judicial. question. However, as 
to the latter, this is not a justiciable ques-
tion unless the determination of necessity 
is caused by fraud, bad faith or an abuse 
of discretion. In Mississippi the proper 
method of reviewing the question of public 
necessity is by the means of a writ of pro-
hibition. Cases were cited to demonstrate 
that even under this method only a limited 
review is achieved. 

In the course of its opinion, the court 
stated that it was proper that the commis-
sion acquire land for future use. The court 
went even further in stating that the com-
mission must meet not only present needs 
but also those which may be reasonably 
anticipated in the future. 

State Roads Cbmrnission v. Franklin, Md. 
201 Md. 549, 95 A.2d 99 (1953) 
(Maryland) 

Facts: Petition by the State Roads Com-
mission to condemn the defendant's prop-
erty for the construction and maintenance 
of the State highway system and for an 
expressway. The lower court had directed 
a verdict in favor of the defendants. The 
property was to be for a proposed Balti-
more-Harrisburg expressway. 

The property owners contended as fol-
lows: (1) Commission had no power to 
condemn for the expressway here contem-
plated because the statutory requirements 
as to termini and of the average 5,000 vehi-
cles per day minimum were not met, (2) 
that the Commission had no right, under 
the guise of condemning for an expressway, 
to condemn the access rights sought, be-
cause as only one lane was to be built then, 
they could not condemn land intended for 
later use for the median divider, the other 
lane of traffic, and for the grading of the 
other lane of traffic, (3) that the Commis-
sion had no authority to deprive their prop-
erty of all access to the public roads, in- 

cluding the proposed expressway, (4) that 
the Commission exceeded its power in dele-
gating the broad authority to the Right-of-
Way Department and/or the Legal Depart-
ment to take the necessary steps, i.e., to 
enable the Commission to enter upon the 
land, to take possession of it, and to insti-
tute proceedings so that immediate con-
struction of the proposed project could be 
begun. 

Issue: Were the acts of the State Roads 
Commission valid? 

Finding. Yes. The Court of Appeals of 
Maryland reversed the lower court and said 
that the case should have been submitted 
to the jury. 

Rationale: Contentions are taken up as 
numbered above. Contention (1) Statute 
did not require that the termini be actually 
located at the time the building began. 
Definite plans had been made as to the 
termini and it must be contemplated in the 
building of roads that it sometimes becomes 
necessary to change the location slightly. 
This is especially true since all of the pro-
posed expressway could not have been built 
at one time. The average of 5,000 vehicles 
per day requirement was not deemed to be 
an essential element at the time the express-
way was begun. Evidence as to the esti-
mate when the project was completed was 
accepted as meeting the statutory require-
ment. Contention (2) The Commission 
had determined by an appropriate resolu-
tion, as required by the statute, that it was 
necessary to acquire the property in ques-
tion, and nothing was present to show that 
they had not acted in good faith. They had 
approved the location and general design 
of the expressway and they were preparing 
the whole section both for the one lane*  to 
be opened immediately and for the future 
ones as well. A number of cases were cited 
which the court said upheld the right to 
condemn for future construction. Conten-
tion (3) Fifty acres of land were to be 
deprived of all access to the public roads; 
however, attention was called to the statute 
which authorized the Commission, in its 
judgment, to condemn rights or interests, 
franchises, privileges or easements that 
might be desirable or necessary to com-
plete the State system of roads. This, the 
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court found to be sufficient authority to en-
able the Commission to condemn whatever 
property rights were needed for express-
ways, but not without due compensation. 
Contention (4) The Commission was au-
thorized to condemn property needed for 
highway purposes after construction had 
begun as well as prior thereto if in their 
discretion an emergency existed. The Com-
mission, by resolution, had declared that 
an emergency existed and there was nothing 
to indicate that the decision to enter the 
property was not justified. It was then al-
most a year since the suit was filed and the 
court said that it would be difficult to build 
roads under any systematic program if the 
legal remedy as to each landowner could 
thus delay it. 

The Court concluded by stating that it 
might well be that the construction of the 
expressway to be completed in the distant 
future would inflict hardships on many in-
dividuals, but that was a legislative not a 
judicial problem. When the legislature had 
conferred such powers on the Commission 
the question before the Court was limited 
to whether there was any necessity to jus-
tify the taking, or whether the decision was 
so oppressive, arbitrary, or unreasonable as 
to suggest bad faith. 

Board of Education v. Baczewski, 340 
Mich. 265, 65 N.W.2d 810 (1954) 
(Michigan) 

Facts: Plaintiff passed a resolution to 
condemn defendant's land for a school site. 
Defendant's land is vacant and plaintiff in-
tends to construct a school thereon at some 
indefinite time in the future when the pres-
ent facilities are no longer adequate. At 
present there is no need for a new school. 
Testimony was given that the present school 
would be adequate for upward of 30 years. 
The reason for the present acquisition of 
the site was to save money since the land 
was in its raw state. The lower court in its 
instructions to the jury approved the theory 
that it should provide for future needs, 
thereby saving money, and approved such 
action without any limitation as to how far 
the future might be extended. 

Issue: Was the requirement of necessity 
satisfied? 

Finding: No. The lower court's judg-
ment in favor of plaintiff was reversed. 

Rationale: According to the court the 
words "necessity for using such property" 
in the Michigan Constitution does not 
mean an indefinite, remote or speculative 
future necessity, but means a necessity now 
existing or to exist in the near future. The 
plaintiff's objective of saving money does 
not meet the test of necessity in condemna-
tion proceedings. 

The court concluded by stating that prop-
erty can be acquired for the "near future" 
or a "reasonably immediate use," but not 
for so indefinite a period as sought in the 
instant case. 

State v. Pacific Shore Land Co. et al, 201 
Or. 142, 269 P.2d 512 (1954) (Oregon) 

Facts: The State of Oregon through its 
Highway Commission brought a condemna-
tion action against Pacific Shore Land Co., 
and others, to condemn for highway pur-
poses certain lands owned by the defend-
ants. In its complaint the State sought to 
take two parcels of land owned by the 
Pacific Shore Land Co., hereinafter referred 
to as defendant (all other defendants hav-
ing defaulted). The trial court ordered that 
there was no necessity for the acquisition of 
Parcel #2, and only allowed the jury to 
hear evidence as to the amount of compen-
sation for Parcel #1. After the jury's ver-
dict, the trial judge ordered the condemna-
tion of Parcel #1, but dismissed the State's 
complaint as to Parcel #2. Appeal is now 
taken by the State from the trial judge's 
action dismissing part of its complaint. 

Pursuant to the Oregon condemnation 
law, and prior to the above-mentioned pro-
ceeding, the Highway Commission had 
adopted a resolution declaring that 26.88 
acres of defendant's land is being acquired 
for "right-of-way purposes." In the com-
plaint only approximately 19 acres of the 
26.88 acres are described. 

The map introduced by the Highway 
Commission, and delineating the right-of-
way, shows that Parcel #2 was not within 
the designated right-of-way. On the trial 
the State called an assistant highway en-
gineer in charge of laying out the route in 
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question to the stand. He testified that in 
his opinion Parcel #2 was necessary for 
right-of-way purposes as it was needed to 
construct proper drainage facilities for the 
road to be constructed. The effect of his 
testimony established the proposition that 
Parcel #2 was not necessary as part of the 
right-of-way for the highway, but was only 
necessary to be used for drainage purposes. 

The statute is sec. 100-115, U.C.L.A. 
which provides in part as follows: 

In addition to such general powers as may be 
necessary and incident to the performance of its 
duties under the provisions of this act the commis-
sion hereby is given specific power and authority 
to do and accomplish the following things: 

(1) Widths of rights-of-way. Determine the 
widths of rights-of-way for any and all state high-
ways. 

Issue: Where the State Highway Com-
mission under its condemnation resolution 
specifies "right-of-way purposes" as the sole 
objective for the acquisition, may a court 
review and correct its determination if it is 
shown that the property is not needed for 
the purposes specified, although it may be 
necessary for other purposes not disclosed 
in the resolution? 

Holding: The Supreme Court of Oregon 
held that in condemnation proceedings the 
State must strictly follow the procedure 
prescribed by statute for that purpose. Since 
the State Highway Commission under its 
condemnation resolution specified that 
"right-of-way purposes" were the sole ob-
jective of the acquisition, it had no au-
thority to condemn land for other or un-
disclosed purposes. 

Rationale: 1. The State Highway Com-
mission is a creature of statutory origin; 
it has only such special and limited powers 
as are given to it by the statute. Since the 
statute authorizing the State Highway 
Commission to condemn land for certain 
purposes specified by the statutes requires 
first preliminary actions by the State, these 
latter preliminaries must be complied with. 

2. The statute authorizing the State 
Highway Commission to condemn land re-
quired the Commission first to declare by 
resolution "that said real property is nec-
essary and the purpose for which said real 
property is required." The purposes au- 

thorized by Oregon statute are listed. They 
include (1) rights-of-way; (2) for highway 
drainage and drainage tunnels; (3) for 
trails, bridle paths, parks, parking places, 
damp sites, etc.; (4) for the construction of 
shops; (5) for the appropriation, acquisi-
tion or manufacture of roadbuilding ma-
terials; (6) "for any other use or purpose 
necessary or deemed necessary for carrying 
out the purposes of this act." 

In the instant case, the resolution 
specified only "for right-of-way purposes." 
Since the land was procured not to be 
used for right-of-way, but for drainage 
purposes only, the prescribed statutory pro-
cedure was not followed and the proceed-
ings must fail. The court indicated that a 
declaration of necessity and purpose are 
required and declared the purpose is of 
equal importance to declaring the necessity. 
The court will review for a possible abuse 
of discretion, and unless the true purpose 
of the taking is specified, the highway com-
mission will be declared to be without au-
thority to act. 

In dicta the court said: 

The width of the right-of-way to be acquired is 
not necessarily confined to the actual width of the 
traveled portion of the road constructed or to be 
constructed. Enough land for parallel shoulders, 
ditches, and anticipated needs of the future may be 
condemned as part of such right-of-way. That 
clearly is the purpose of subdiv. (12) of sec. 100-
115 O.C.L.A. 

State v. 0.62033 Acres of Land, etc., 112 
A.2d 857 (1955) (Delaware) 

Facts: Appeal from judgment of the Su-
perior Court of New Castle County deny-
ing the right of the State Highway Depart-
ment to take defendant's real property. 

Defendants own a triangular tract of land 
bounded by three highways. The plaintiff 
designated a 100-foot right-of-way for one 
of these highways. In order to create this 
added width a 30-foot wide strip of land 
was sought to be taken from defendants. 
The land at the apex of the triangle was 
also the object of the condemnation pro-
ceeding. After improvement the highway 
will consist of two paved lanes—each of 
the width of 12 feet. 

It was contended by defendants that 
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these two strips of land were grossly ex-
cessive and predicated upon the construc-
tion of a four-lane highway, as to which 
there is at present no plan of construction 
nor one contemplated in the foreseeable fu-
ture. These arguments were supported by 
the testimony of the plaintiff's chief engi-
neer and other employees, who admitted no 
official action had been taken for the con-
struction of a four-lane highway. It was 
also admitted that a four-lane highway was 
not presently needed and that the added 
land was taken in order to save the State 
money. 

The plaintiff argued that although there 
existed no plans for a four-lane highway it 
anticipated the need for one at.  some future 
time. Plaintiff also avered that it can ac-
quire land for future use even though no 
plans exist for the use of the land. 

The trial court held that the taking was 
excessive. 

Issue: (1) Is the question as to the ne-
cessity and quantity of land condemned re-
viewable by the courts? 

(2) Did the lower court err in finding 
that there was no necessity for the land 
sought and that the taking of land in con-
templation of future needs was improper? 

Finding. (1) Yes. 
(2) No. 

Rationale: (1) In the absence of fraud, 
bad faith, or an abuse of discretion the de-
termination of necessity and quantity is 
within the discretion of the legislature and 
is not reviewable. However, defendant has 
alleged an abuse of discretion and therefore 
the question of necessity is reviewable. 

(2) As to the second question the court 
below found there was no present need for 
the land sought. The evidence also showed 
that the 100-foot right-of-way was predi-
cated upon the necessity for a four-lane 
highway. However, no evidence was intro-
duced to show the need for such a highway 
in the foreseeable future. The fact that 
there existed no plans for the construction 
of a four-lane highway indicated no need 
for such a facility. 

State v. City of Euclid, 164 Ohio St. 265, 
130 N.E.2d 336 (1955) (Ohio) 

Facts: Sun Oil Company entered into an 
agreement with the owner of the parcel of 
land in dispute to purchase the property 
contingent on Sun's ability to procure from 
the City of Euclid a permit to construct 
and operate a retail gasoline station thereon. 
Prior litigation had established that a zon-
ing ordinance which prohibited the con-
struction of such a business was unrea-
sonable and confiscatory, and the court had 
ordered the issuance of a building permit. 
The City Council by resolution declared the 
land necessary for a proposed highway and 
instituted condemnation proceedings. How-
ever, no steps were taken to establish the 
highway officially and no cooperation agree-
ment was made between the city, county, 
State or Federal government for the con-
struction of the facility., This action was 
brought asking for a writ of mandamus di-
recting the mayor and building commis-
sioner of Euclid to issue a building permit. 

Issue: Can defendant be required to issue 
a building permit for construction on land 
appropriated to a public use prior to the 
application for a permit? 

Holding: The court refused to sustain 
defendant's acquisition of the land and or-
dered the issuance of a building permit. 

Rationale: According to the court, al-
though the defendant was authorized by 
statute to establish streets or highways 
within its limits, no ordinance for the es-
tablishment of the highway was enacted. 
The enactment of such an ordinance is a 
prerequisite to the maintenance of con-
demnation proceedings to acquire the nec-
essary lands. Additionally the court pointed 
out that the proposed highway was in a 
"visionary stage" in that no cooperation 
agreement had been signed by the city, 
county, State and Federal government for 
the construction of the facility. Since, ac-
cording to the court, a municipality has no 
power or authority to appropriate lands for 
some contemplated future use, the building 
permit must be issued. 
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FULL TEXT OF STATE STATUTES SPECIFICALLY AUTHORIZING 
ACQUISITION OF PROPERTY FOR FUTURE HIGHWAY USE 

ARKANSAS 

Arkansas Statutes Annotated 1947, 1953 
Cumulative Pocket Supplement 

§ 76-532. Authority to Acquire Property-
Purposes. The State Highway Commission 
is hereby authorized to acquire real or per-
sonal property, or any interest therein, 
deemed to be necessary or desirable for 
State highway purposes, by gift, devise, pur-
chase, exchange, condemnation, or other-
wise. Such lands or real property may be 
acquired in fee simple or in any lesser es-
tate. State highway purposes shall include, 
but are not limited to the following: 

(a) For present and future rights-of-
way, including those necessary for urban 
extensions of State highways within mu-
nicipalities. 

CALIFORNIA 

Deering's California Codes, Streets and 
Highways Code Annotated, 1953 

§ 104.6. The authority conferred by this 
code to acquire real property for State high-
way purposes includes authority to acquire 
for future needs. The department is author-
ized to lease any lands which are held for 
State highway purposes and are not pres-
ently needed therefor on such terms and 
conditions as the director may fix and to 
maintain and care for such property in 
order to secure rent therefrom. 

CoronAlo 

Colorado Revised Statutes, 1953 

§ 120-3-10. Disposition of Property Not 
Needed. Whenever a part of a parcel of 
land is to be taken for State highway pur-
poses and the remainder is to be left in 
such shape or condition as to be of little 
value to its owner, or to give rise to claims 
or litigation concerning severance or other 
damages, the department may acquire by  

purchase or condemnation the whole par-
cel and may sell or lease the remainder or 
may exchange the same for other property 
needed for State highway purposes. 

The department of highways may acquire 
excess right-of-way whenever in the opinion 
of the chief engineer, public interest, safety 
or convenience will be served by acquiring 
such excess. 

The department of highways shall have 
authority to acquire by purchase or con-
demnation rights-of-way for future needs, 
and to lease any lands which are held for 
State highway purposes and are not pres-
ently needed therefor, on such terms and 
conditions as the chief engineer, with the 
approval of the governor may fix. 

All monies so received from sale or rent 
of lands shall be deposited with the State 
treasurer to the credit of the State highway 
fund. 

FLORIDA 

Florida Stat. of 1955, Ch.. 337.7 

337.27. Rights-of-Way Acqu'ired By De-
partment; Eminent Domain.; Procedure; 
Title; Cost. (1) The power of eminent do-
main is vested in the department to con-
demn all necessary lands and property for 
the purpose of securing rights-of-way, bor-
row pits and drainage ditches for existing, 
proposed or anticipated roads in the State 
highway system or State park road system. 
The department shall also have the power to 
condemn any material and property neces-
sary for such purposes. 

IDAHO 

Idaho Code 1947, 1955 Cumulative Pocket 
Supplement 

§40-120(9). Duties and Powers of the 
Board. The Idaho board of highway di-
rectors, subject to the right of protest here-
inafter provided for shall be vested with 
the functions, powers and duties relating to 
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the administration of this act and shall have 
power to: Purchase, condemn or otherwise 
acquire (including exchange), and (any) 
real property, either in fee or in any lesser 
estate or interest, including rights of direct 
access from property abutting highways 
with controlled-access, deemed necessary 
by the board for present or future State 
highway purposes. The order of the board 
that the land sought is necessary for such 
use shall be prima facie evidence of such 
fact. 

LOUISIANA 

Louisiana Revised Statutes 1950, Title 48 

§ 220. Width of Right-of-Way. The 
width of rights-of-way shall be fixed by 
the chief engineer of the department. Gen-
erally, the width may be fixed in a manner 
sufficient, in the judgment of the chief en-
gineer, to provide presently and in the fu-
ture for the public interest, safety, and 
convenience. Specifically, the width may be 
fixed in a manner sufficient to adequately 
accommodate the future improvement of the 
highway by the construction of additional 
lanes of pavement, service roads, intersec-
tions, traffic distribution devices, and grade 
separations. It may be fixed to provide 
sight distances and insure stability and lat-
eral support for the embankments, struc-
tures, and appurtenances to the highway 
and to provide for proper drainage. 

MARYLAND 

Annotated Code of Maryland, Article 89B 

§ 8(a). The State Roads Commission 
may acquire by gift, purchase, condemna-
tion or otherwise, real property or any in-
terest in such property for highway con-
struction purposes and real property along 
or near any State highway, parkway or 
freeway, or any interest in such property, 
in order to protect the highway, parkway, 
or,  freeway, or scenery along or near it, or 
to provide parking and service areas along 
said highway, parkway, freeway and for 
similar purposes, provided, however, the 
State Roads Commission shall not have the 
right to acquire such property other than 
by purchase or gift unless the Commission,  

by appropriate resolution, shall determine 
that such property is necessary in its judg-
ment for immediate or proposed construc-
tion of a State highway, parkway, freeway 
or parking or service areas in connection 
therewith; provided, however, that any such 
property acquired for such service areas 
shall only be adjacent to controlled or de-
nies access highways as such highways are 
defined in Article 89B of the Code of Gen-
eral Laws of Maryland. If the State Roads 
Commission shall determine by resolution 
that it is necessary to acquire such prop-
erty by means other than purchase or gift, 
then it is authorized to acquire the same 
in accordance with the provisions of Sec-
tion 40B of Article 3 of the Constitution 
of the State of Maryland, and Section 9 of 
this Article. 

NEBRASKA 

Laws of 1955, Bill 187 

(1) The department is hereby au-
thorized to acquire, either temporarily or 
permanently, lands, real or personal prop-
erty or any interests therein, or any ease-
ments deemed to be necessary or desirable 
for present or future State highway pur-
poses by gift, agreement, purchase, ex-
change, condemnation, or otherwise. Such 
lands or real property may be acquired in 
fee simple or in any lesser estate. 

NEVADA 

Nevada 1953 Laws, Ch. 132 

In all cases of a highway con-
structed under the provisions of this act 
which is located or relocated over privately 
owned lands, the department of highways 
may acquire, in the name of the State, 
either in fee or in any lesser estate or in-
terest, any real property which it considers 
necessary for any highway within the State. 

Real property for such purposes in-
cludes, but is not limited to, real property 
and the improvements located thereon con-
sidered necessary for any of the following 
purposes: 

(a) For rights-of-way for both present 
and future needs for highways of all 
types including highways constructed by 
the State within towns and cities . 
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NORTH DAKOTA 

North Dakota Revised Code of 1943, 1953 
Supplement 

§ 24-0118. The commissioner, by order, 
on behalf of the State, and as part of the 
cost of constructing, reconstructing, widen-
ing, altering, changing, locating, relocating, 
aligning, realigning, or maintaining a State 
highway, or of providing a temporary road 
for public use, may purchase, acquire, take 
over, or condemn under the right and power 
of eminent domain, for the State, any and 
all lands in fee simple or such easements 
thereof which he shall deem necessary for 
present public use, either temporary or per-
manent, or which he may deem necessary 
for reasonable future public use, and to 
provide adequate drainage in the improve-
ment, construction, reconstruction, widen-
ing, altering, changing, locating, relocating, 
aligning, realigning, or maintaining of a 
State highway, provided however, as to any 
and all lands acquired or taken for high-
way, road or street purposes, he shall not 
obtain any rights or interest in or to the 
oil, gas or fluid minerals on or underlying 
said lands. 

NEW JERSEY 

New Jersey Statutes Annotated 

§ 32: 13A-6. Gloucester County Tunnel 
Commission. If, for. any of the purposes 
authorized by this chapter, the commission 
shall find it necessary or convenient to ac-
quire any real property in the State of New 
Jersey, whether for immediate or future use, 
the commission may find and determine 
that such property, whether a fee simple 
absolute or a lesser interest, is required for 
public use, and, upon such determination, 
such property shall be deemed to be re-
quired for a public use until otherwise de-
termined by the commission. 

§ 32: 1-132. New York and New Jersey 
Port Authority. If for any of the purposes 
of this act (including temporary construc-
tion purposes, and the making of additions 
or improvements to bridges or tunnels al-
ready constructed), the port authority shall 
find it necessary or convenient to acquire 
any real property as herein defined in this 

State, whether for immediate or future use, 
the port authority may find and determine 
that such property, whether a fee simple 
absolute or a lesser interest, is required for 
a public use, and upon such determination, 
the said property shall be and shall be 
deemed to be required for such public use 
until otherwise determined by the port 
authority; 

§ 32: 3-6. Delaware River Joint Com-
mission. If for any of its authorized pur-
poses (including temporary construction 
purposes) the Commission shall find it nec-
essary or convenient to acquire any real 
property in the commonwealth of Pennsyl-
vania or the State of New Jersey, whether 
for immediate or future use, the commis-
sion may find and determine that such 
property, whether a fee simple absolute or 
a lesser interest, is required for public use 
and, upon such determination, the said 
property shall be deemed to be required for 
a public use until otherwise determined by 
the Commission. 

§ 32: 8-4. Delaware River Bridge. If for 
any of its authorized purposes (including 
temporary purposes) the Commission shall 
find it necessary or convenient to acquire 
for public use any real property in the 
State of New Jersey or the commonwealth 
of Pennsylvania, whether for immediate or 
future use, the commission may, by resolu-
tion, determine to acquire such property 
by a fee simple absolute or a lesser inter-
est . 

§ 27: 7A-3. Freeways and Parkways. 
Property needed for any freeway is declared 
to be all those lands or interests therein re-
quired for the traveled way together with 
those lands or interests therein necessary or 
desirable for service, maintenance and pro- 
tection of the present and future use of the 
highway, not to exceed a total average 
width of right-of-way of three hundred feet, 
except where greater width is needed in con-
nection with grade separations, connecting 
roadways at an intersection with another 
main highway, and railroad crossing elimi-
nations or relocations, and for those areas 
referred to in section eight of this act. The 
State Highway Commissioner shall have the 
authority to control the number of access 
roads and their location and design. 
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Naw YORK 

New York McKinney's Unconsolidated 
Laws, 1955 Cumulative Annual Pocket Part 

§ 6485. If for any of the purposes of this 
act (including temporary construction pur-
poses, and the making of additions or im-
provement to bridges or tunnels already 
constructed), the port authority shall find 
it necessary or convenient to acquire any 
real property as herein defined in this State, 
whether for immediate or future use, the 
port authority may find and determine that 
such property, whether a fee simple abso-
lute or a lesser interest, is required for a 
public use, and upon such determination, 
the said property shall be and shall be 
deemed to be required for such public use 
until otherwise determined by the port 
authority. . 

OKLAHOMA 

thereto may condemn property in fee simple 
and rights-of-way of such width and on 
such routes and grades and locations as by 
the Commissioner may be deemed requisite 
and suitable, including locations for per-
manent, temporary, continuous, periodical 
or future use, and rights or easements inci-
dental thereto and lands, quarries, and lo-
cations with rights of ingress and egress, 
containing gravel, clay, sand, stone, rock, 
timber and any other road materials deemed 
useful or necessary in carrying out the pur-
poses aforesaid. For the purpose of this 
article "public highway" means highway, 
road, and street; and when applicable, the 
term "public highway" also includes bridge, 
ferry, causeway, landing and wharf. 

WISCONSIN 

Wisconsin Statutes 1953 

Oklahoma Statutes Annotated, Title 69 

§ 46: (2) . . . In determining the amount 
of land required, or width of right-of-way 
necessary for such State highways, the de-
partment of highways shall take into con-
sideration the present and probable future 
needs in connection with maintaining and 
reconstructing said highways, and the pre-
vention of traffic congestion and hazards. 

VIRGINIA 

Code of Virginia 1950, Title 33 

§ 33-57. Power to Acquire Lands, Etc., 
by Purchase, Gift or Eminent Domain. The 
State Highway Commissioner is hereby 
vested with the power to acquire by pur-
chase, gift, or power of eminent domain 
such lands, structures, rights-of-way, fran-
chises, easements and other interest in lands, 
including lands under water and riparian 
rights, of any person, association, partner-
ship, corporation, or municipality or po-
litical subdivision, deemed to be necessary 
for the construction, reconstruction, altera-
tion, maintenance and repair of the public 
highways of the State and for these pur-
poses and all other purposes incidental 

§80.64. Widening of Highways; Estab-
lishment of Excess Widths. With the ap-
proval of the governing body of the munici-
pality in which a street or highway or part 
thereof, is located, the county board may, 
to promote the general welfare, establish 
street and highway widths in excess of the 
widths in use; and likewise may adopt plans 
showing the location and width proposed for 
any future street or highway, which shall 
not be subject to § 80.32(2) . . . The excess 
width for streets or highways in use for the 
right-of-way required for those planned, 
may be acquired at any time either in 
whole or in part by the State or county or 
municipality in which located; but no part 
shall be acquired in less than the full ex-
tent in width, of the excess width to be 
made up of land on the same side of the 
street or highway, nor for less than the full 
length of such excess width lying within 
contiguous land owned by the same owner. 
Any land so acquired, whether the excess. 
width is acquired for the full length of the 
street or highway or not, shall at once be-
come available for highway purposes. The 
power to acquire such right-of-way or addi-
tional width in portions as provided herein 
may be exercised to acquire the land on ad-
vantageous terms. . . 
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WisconsinSession Laws 1955, Ch. 574 

§ 4(2). Milwaukee County. The com-
mission may also, for specific approved 
highway projects or otherwise, with the 
general approval of the county board once 
given and after the general plan of ex-
pressways has been adopted by the county 
board, as the same may be amended, ac-
quire lands and interests therein of the na-
ture and in the manner specified in this 
paragraph for the right-of-way of such ex-
pressways in advance of the time of the 
adoption of an expressway project budget 
including such lands and interests. Such 
power may be exercised when in the judg-
ment of the commission the public interest 
will be served and economy effected by 
forestalling development of such lands 
which will entail greater acquisition costs 
at a later date. Upon such acquisition the 
commission may improve, use, maintain or 
lease such lands until the same are required 
for expressway construction. It is recog-
nized that there may necessarily be a pe-
riod of time between the acquisition of 
needed lands for right-of-way and the com-
mencement of actual site clearance and con-
struction, but such fact shall not minimize 
the public purpose of such acquisition. The 
owners of such lands at the time of such 
acquisition shall have the first right to enter 
into lease thereof with the county acting 
by the commission until such lands are 
needed for expressway construction. Any 
lands so leased shall be subject to general 
property taxation during the term of the 
lease. All rentals shall be credited to the 
project or to the expressway land acquisi-
tion account. On request of the commission, 
the county board shall provide out of funds 
acquired by bond issue or otherwise a land 
acquisition fund in an amount specified by 
the commission from time to time, but not 
in excess of $5,000,000 of expendable funds 
at any one time, to be used primarily for 
the acquisition of lands, improvemts  

thereon and interests therein as specified 
in this subsection prior to the approval of 
the specific expressway project for which 
such lands or interests will be required. 
Such fund shall be adjusted to reflect ac-
quisition costs for lands and interests 
therein thereafter incorporated in specific 
approved expressway projects by transfer-
ring both the appropriations and the acqui-
sition costs therefore to the proper express-
way improvement expenditures account. 

§ 84.103 (1). Silent Cross Memorial 
Highway. The State highway commission 
is authorized and directed to make plans 
for and construct in accordance with this 
section a beautiful highvay to be known 
as the "Silent Cross Memorial Highway" 
as a living memorial to and in honor of our 
soldiers, living and dead, of all wars in 
which the United States of America has 
engaged. The highway shall consist of a 
horizontal and a vertical member. The hori-
zontal member shall commence at or near 
Milwaukee, following generally present 
State trunk highway number 30 to Madi-
son and thence proceed westerly, leaving 
the State at LaCrosse or Prairie du Chien. 
The vertical member shall generally follow 
a route upon or along present United States 
highway No. 51, entering the State at or 
near Beloit, proceeding northerly passing 
near Janesville, Madison, Portage, Stevens 
Point, Wausau, Merrill and Tomahawk, ex-
tending on to a point near Trout Lake and 
thence northerly to the Michigan boundary. 

(4) The Silent Cross Memorial Highway 
shall be developed over a period of 50 years 
and finally completed by July 1, 1997. The 
State highway commission shall proceed 
with such development, so far as practical, 
in the manner and order following: 

It shall establish definitely the 
final location of the highway; 

It shall lay out for acquisition as 
needed a right-of-way of sufficient width 
for ultimate development; . . 
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NORTH CAROLINA 

General Statutes of North Carolina, 1955 
Cumulative Supplement 

§ 136-89.6. Carolina-Virginia Turnpike. 
The authority is hereby authorized and 
empowered to acquire by purchase, when-
ever it shall deem such purchase expedient, 
solely from funds provided under the au-
thority of this article, such lands, struc-
tures, property, rights, rights-of-way, fran-
chises, easements and other interests in 
lands which are located within the State, 
as it may deem necessary or convenient for 
the construction and operation of any proj-
ect, upon such terms and at such prices as 
may be considered by it to be reasonable 
and can be agreed upon between it and the 
owner thereof, and to take title thereto in 
the name of the State. 

§ 136-89.17. The Authority is hereby au-
thorized and empowered to acquire by pur-
chase, whenever it shall deem such purchase 
expedient, solely from funds provided under 
the authority of this article, such lands, 
structures, property, rights, rights-of-way, 
franchises, easements and other interests in 
lands, including lands lying under water 
and riparian rights, which are located 
within the State, as it may deem necessary 
or convenient for the construction and op-
eration of any project, upon such terms and 
at such prices as may be considered by it 
to be reasonable and can be agreed upon 
between it and the owner thereof, and to 
taken title thereto in the name of the State. 

OREGON 

Oregon Revised Statutes 

§ 366-315. Width of Rights-of-Way. The 
Commission may determine the widths of 
rights-of-way for all state highways. 

TENNESSEE 

Tennessee Code Annotated 

§ 54-306. The commissioner of highways 
and public works of the state of Tennessee 
or any county of the state is hereby author-
ized to acquire by the exercise of the power 
of eminent domain such interest and title 
in land to be used for the construction or 
reconstruction of any road, highway,, free-
way or parkway as said commissioner may 
deem desirable or as may be necessary in 
order to secure federal aid in the construc-
tion or reconstruction of such road, high-
way, freeway or parkway. 

TEXAS 

Vernon's Annotated R. C. S. of Texas, 1955 
Cumulative Annual Pocket Part 

Art. 6674n-1. The Texas Highway De-
partment may enter into written agreements 
with owners of the lands abutting or adjoin-
ing the lands acquired by the Department 
for right-of-way for any highway, farm-to-
market road, or other roadway in the State 
Highway System, under the terms of which 
such owners of abutting or adjoining lands 
may be authorized to use and cultivate 
such portions of the right-of-way as may 
not be required for immediate use of the 
Department. . . 

WASHINGTON 

Washington 1955 Session Laws, Ch. 49 

§ 1. Whenever it becomes necessary or 
feasible to purchase rights-of-way for State 
highways, and the Washington State High-
way Commission deems it to be in the best 
interest of the general public, the Commis-
sion may, and it is hereby authorized, to 
secure options for purchase of property 
needed or proposed for any entire project 
or section thereof or proposed alignment for 
the location or relocation of any highway, 
for review by the Commission before final 
adoption or acquisition. 
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THE NATIONAL ACADEMY OF SCIENCES—NATIONAL RESEARCH COUNCIL is a 
private, nonprofit organization of scientists, dedicated to the furtherance of 

science and to its use for the general welfare. The ACADEMY itself was, estab-
lished in 1863 under a congressional charter signed by President Lincoln. Em-
powered to provide for all activities appropriate to academies of science, it was 
also required by its charter to act as an adviser to the federal government in 
scientific matters. This provision accounts for the close ties that have always 
existed between the ACADEMY and the government, although the ACADEMY is not 
a governmental agency. 

The NATIONAL RESEARCH COUNCIL was established by the ACADEMY in 1916, 
at the request of President Wilson, to enable scientists generally to associate their 
efforts with those of the limited membership of the ACADEMY in service to the 
nation, to society, and to science at home and abroad. Members of the NATIONAL 
RESEARCH COUNCIL receive their appointments from the president of the ACADEMY. 
They include representatives nominated by the major scientific and technical so-
cieties, representatives of the federal government, and a number of members at 
large. In addition, several thousand scientists and engineers take part in the 
activities of the research council through membership on its various boards and 
committees. 

Receiving funds from both public and private sources, by contribution, 
grant, or contract, the ACADEMY and its RESEARCH COUNCIL thus work to stimu-
late research and its applications, to survey the broad possibilities of science, to 
promote effective utilization of the scientific and technical resources of the 
country, to serve the government, and to further the general interests of science. 

The HIGHWAY RESEARCH BOARD was organized November 11, 1920, as an 
agency of the Division of Engineering and Industrial Research, one of the eight 
functional divisions of the NATIONAL RESEARCH COUNCIL. The BOARD is a co-
operative organization of the highway technologists of America operating under 
the auspices of the ACADEMY-COUNCIL and with the support of the several high-
way departments, the Bureau of Public Roads, and many other organizations 
interested in the development 'of highway transportation. The purposes of the 
BOARD are to encourage research and to provide a national clearinghouse and 
correlation service for research activities and information on highway adminis-
tration and technology. 


