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It is perhaps characteristic of much of the highway subject matter most of us have 
to deal with, that it is all so interrelated in its component parts. Such, too, has been 
our experience in trying to excavate and evaluate the law dealing with highway program
ing. We begin by trying to isolate those provisions in the statutes that deal directly 
with the matter and soon we find that we have gone way beyond those provisions and 
have gone into many other kinds of things, but only because they concern the matter of 
highway programing, directly or indirectly. 

This analysis of the legal basis for highway programing is based upon a study of the 
law that is now in progress under the auspices of the Highway Laws Committee of the 
Highway Research Board. Miss Helen J. Schwartz, of the District of Columbia Bar, 
is doing the work on this phase of the Highway Laws Project. There are also some 
other sources of information to which I have had access. Because we have not yet 
completed the assembly and analysis of statutes and case materials, this cannot be 
deemed to be an exhaustive treatment of the legal aspects of programing. But a good 
bit of the ground is believed to have been covered; accordingly, it should be revealing 
of the general state of the law on the subject and its deficiencies, if any. 

The law relating to highway programing may be said to be a composite of elements 
relating to long-range planning, aimual programs of needs, the cumulation of certain 
kinds of data for budget and finance purposes, the sufficiency rating mechanism, 
intergovernmental cooperation, highway system classification, the acquisition of lands 
for future highway needs, and perhaps some others. 

LONG-RANGE HIGHWAY PROGRAMS 
Only a handful of States have statutes relating, even generally, to long-range high

way programs. Thus far, we could find only twelve such States. The nature of these 
provisions is detailed in Table 1. All but four of these involve the State highway 
activity; one (Connecticut) is limited to towns in its application; another one involves 
the State Department of Commerce (Massachusetts); the remaining two are limited to 
counties (Texas and Washington). 

The variations even in these few statutory provisions are many. For example, the 
Arkansas law authorized the State Highway Commission generally to establish a program 
of current and long-range planning for the State Highway system. ^ More detailed pro
visions are found in Illinois, Indiana, and Iowa, making it the duty of the highway com
mission specifically to prepare, adopt, and publish a long-range program containing 
statements of intended construction and other related works, an estimate of revenues 
which will become available, and such other information as will enable the public to 

1/ Arkansas Statutes 19li7, 76-201.$. 
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have the most complete understanding of the needs of the highway system." 
Incidentally, these laws also provide that the sufficiency rating principle be applied 

insofar as is practicable, in determining the projects to be included in the long-range 
program. The enactments also specify that there be a periodic reinspection of the 
system of highways, in order to better revise the estimates of future needs to conform 
to the actual physical and service condition of the highways. 

ANNUAL PROGRAMS 
Highway officials are sometimes directed, either as part of a long-range program, 

or independently thereof, to publish a program of highway improvements to be accom
plished within the following year, as in Illinois,^ or within the foUowmg two years, as 
in Indiana and Michigan, for example. * At least seventeen States are known to have 
general provisions relating to annual programs, and these are outlined in Table 2. 

Annual programs are required by statute in some States which do not have long-
range programing requirements. For example, in North Dakota the chief engineer is 
required by law to submit annually to the highway commissioner, a statement showing 
what improvements, structures, and construction work have been requested and pro
posed and may be undertaken by the department. This statement is to contain the esti
mated quantities and the estimated imit cost of each class and type, together with the 
totals for each project or improvement, and the totals for all such projects or improve
ments, and the average quantities and unit costs for all such projects or improvements. 
From this, the highway commissioner is to adopt a construction program, determining 
what projects and improvements are to be undertaken during the ensuing construction 
season, and their order of priority." 

Some of these provisions relate to highway departments at the local level, as in 
Colorado, Connecticut, Indiana, Iowa, Minnesota, Mississippi, Nebraska, New Jersey, 
North Dakota, and Tennessee. For example, the Nebraska law requires that the 
county highway superintendent submit to the county board, the annual county road pro
gram which proposes a schedule of construction, repair, maintenance, and supervision 
of county roads and bridges, including Federal-aid secondary road projects, as well 
as a list of equipment and material purchases to be made by the county within the limits 
of the estimated county funds, for the ensuing year. It then becomes the duty of the 
county board to give notice by publication, of the date of a public hearing on the pro
posed program. Thereafter, the county board adopts an annual highway program which 
includes a schedule of construction, repair, and maintenance projects, and their order 
of priority.' 

Highway programs are sometimes required as a part of the annual budget. For 
example, the budget report of the California Department of Public Works must include 
a section showing all proposed e:q)enditures and obligations to be incurred, in each 
county group, for major construction and improvement, segregating the route of each 
highway to be constructed or improved, the county in which it is located, the number 
of miles involved, and a description of the type of work to be done.' In Colorado, the 
general highway budget summary is to be supported by explanatory schedules or state
ments classifying the expenditures by organizational units, objects, and funds.' In 
Florida, the budget is to be accompanied by a program of work to be undertaken during 
the ensuing budget year." An interesting provision of the Florida statute is that the 
program of work may list projects, the sum total of the estimated cost of which may 
exceed the amount budgeted by 50 percent, in order to provide alternate projects in case any 
particular project listed in the approved program cannot be undertaken. The purpose of this 

2 / Smlth-Hurd 111. Ann. Stats., ch. 121, U-301; Bums' Ind. Stats. Ann., 36-29^3; 
Code of Iowa I958, 307.5 as amended by I959 laws, H.F. U63. 
3 / Stalth-Hurd 111. Ann. Stats., ch. 121, lf-301. 
t / Bums' Ind. Stats. Ann., 36-29lt-3; Mich. Stats. Ann. 9.1097(14). 

f
5y N.D. Rev. Code of 19k3, 2k-0303. 

Rev. Stats, of Neb. 19U3, 39-1503, 39-1508. 
Deerlng's Cal. Codes, Sts. & Hwys. Code, 1U3.I. 
Colo. Rev. Stats. I953, 120-2-11. 

2/ Pla. Stats. 1957, 33'^.2l(3). 
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TABLE 1 

STATE 8TAT0T0RY P R O V I S I O N S RELATWQ TO LONG-RAMOE mOHWAY PROGRAMS. 1 9 6 0 

S t a t e A u t h o r i t y R e s p o n s i b l e T y p e o f P r o g r a m K u m b e r o f Y e a r s 

A r k a n s a s 

C o n n e c t t c u t 

G e o r g i a 

n i l n o l s 

fniHntin 

U a s s a c h u s e t t s 

Michigan 

N e w H a m p s h i r e 

W a s h i n g t o n 

D e p a r t m e n t o f P o l d l c 
WoikB s h a U e s t a b U s h 

a u t h o r i z e d t o e s t a b l i s h 

A n y t o v n a t I t s a n n u a l m e e t i n g 
m a y p r o v i d e f o r 

D i v i s i o n o f P l a n n i n g ( o r o t h e r 
d i v i s i o n d e s i g n a t e d b y S t a t e 
H i g h w a y B o a r d ) w i t h o t h e r 
e n g i n e e r i n g a n d d e s i g n d i v i 
s i o n s o f t h e D e p a r t m e n t ^ a n d 
t h e U . S . B u r e a u o f P u b l i c 
R o a d s i n m a t t e r s i n v o l v i n g 
F e d e r a l f u n d s , s h a l l p r e p a r e 

D e p a r t m e n t o f P u b l i c W o r k s 
a n d B u i l d i n g s « h g i i p r e p a r e , 
f o r m a l l y a d o p t , a n d p u b l i s h 

S t a t e H i g h w a y D e p a r t m e n t 
s h a l l p r e p a r e , f o r m a l l y 
a d q p t , a n d p u b l i s h 

B o a r d o f C o m m i s s i o n e r s 
o f c o u n t y 

S t a t e E U g f a w a y C o m m i s s i o n 
s h a l l a d o p t a n d c a u s e t o 
b e p u b U s h e d 

D i v i s i o n o f P l a n n i n g o f 
D e p a r t m e n t o f C o m m e r c e t o 
a s s i s t I n 

E a c h C o u n t y R o a d C o m m i s s i o n 
a n d i n c o r p o r a t e d c i t y a n d v i l 
l a g e s h a l l s u b m i t t o S t a t e w i g h -
v a y C o m m i s s i o n f o r a p p r o v a l 

S t a t e H i g h w a y C o m m i s s i o n e r i n -
c h i d e s I n U s U e n n a l r e p o r t t o 
t h e G o v e r n o r a n d l e g i s l a t u r e a 
B o m m a r y o f 

D e p a r t m e n t o f P u b l i c W o r k s a n d 
H i g h w a y s I s a u t h o r i z e d t o 

C o m m i s s t o n e r s ' c o u r t I n c e r t a i n 
c o u n t i e s a d o p t 

C o u n t y r o a d e n g i n e e r t o f i l e w i t h 
B o a r d o f C o u n t y C f t ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ? ^ ^ ^ ^ 
( w i t h i n s u m o n t h s o f J a n e 1 9 4 9 ) 
a n d h o a r d t o a d o p t 

C o n t i n u i n g , l o n g - r a n g e 
p r o g r a m f o r h i g h w a y c o n 
s t r u c t i o n a n d m a i n t e n a n c e 

P r o g r a m o f c u r r e n t a n d 
l o n g - r a n g e p l a n n i n g f o r 
S t a t e h i g h w a y s y s t e m 

R e p a i r o f I t s h i g h w a y s 

L o n g - r a n g e b i e n n i a l p r o 
g r a m s o f I m p r o v e m e n t s 
u n d e r F e d e r a l - a i d u r b a n , 
F e d e r a l - a i d s e c o n d a r y 
c l a s s i f i c a t i o n s 

N o t l e s s t h a n f i v e y e a r s , 
p r o j e c t e d a n n u a l l y 

P e r i o d s n o t e x c e e d i n g f i v e 
y e a r s 

F l e x i b l e p r o g r a m s a s b a s i s 
o f U e n n l a l p r o g r a m s o f 
i m p r o v e m e n t w o r k . B o a r d 
t o a r r a n g e t h a t t h e s u r v e y s 
a n d d r a w i n g s a n d t h e a p p r o 
p r i a t e s p e c U l c a t l c n s s h a l l b e 
m a d e a v a i l a b l e f r o m n iwnwg 
t h e p r o j e c t s I n s u c h s c o p e , 
a m o u n t , a n d c l a s s e s a s 
w o u l d p r o v i d e a t l e a s t a 
f u l l y e a r o f w o r k u n d e r t h e 
f u n d a l l o c a t i o n a v a i l a b l e 

L o n g - r a n g e p l a n o f i t s 
f u t u r e a c t i v i t i e s f o r 
S t a t e highway s y s t e m 

L o n g - r a n g e p r o g r a m o f 
i t s f u t a i r e a e t t v l t l e s w i t h 
r e g a r d t o h i g h w a y c o n 
s t r u c t i o n 

C o n s t r u c t i o n p l a n f o r c o u n t y 
h i g h w a y s y s t e m 

L o n g - r a n g e p r o g r a m f o r 
p r i m a r y r o a d s y s t e m 

P r e p a r a t i o n a n d e x e c u U o n 
o f l o n g - r a n g e c a p i t a l b u d g e t 
i n g a n d p u t ^ i m n m l n g o f p u b l l C 

w o r k s p r o j e c t s 

B i e n n i a l h i g h w a y a n d s t r e e t p r o 
g r a m s , b a s e d o n l o n g - r a n g e 
p l a n s , w i t h s t a n d a r d s a n d s p e c i f i 
c a t i o n s f o r p r o j e c t s I n c l u d e d 

P r o g r a m o f I m p r o v e m e n t s s c h e d u l e d 
f o r t h e n e x t U e n n i u m b y t h e S t a t e 
H i g h w a y D e p a r t m e n t , C o u n t y R o a d 
C o m m i s s i o n s , a n d i n c o r p o r a t e d 
c i t i e s a n d v i l l a g e s 

C o o p e r a t e w i t h D e p a r t m e n t o f A d m l n l s -
t r a U o n a n d C o n t r o l i n l o n g - r a n g e 
fnjrifrtti p l a n n i n g 

" M a s t e r P l a n " - s u r v e y b y c o u n t y e n g i 
n e e r w i t h v i e w t o d e t e r m i n i n g n e e d s 
f o r n e w h i g h w a y s 

L o n g - r a n g e c o u n t y r o a d p r o g r a m F o r p e r i o d o f n o t l e s s t h a n 1 0 
y e a r s 

B i e n n i a l p l a n a n n u a l l y a d a p t e d 
f r o m l o n g - r a n g e p l a n 

F o u r - y e a r p r o g r a m p r e p a r e d 
a t t w o - y e a r i n t e r v a l s 

A t l e a s t f i v e y e a r s , b r o u g h t 
iq> t o d a t e a n d r e p u b l i s h e d 
a t l e a s t c n c e a y e a r 

provision is to make the program of work of the highway department flexible by providing 
alternate projects for road construction and maintenance, without, at the same time, includ
ing an amount in the budget which is greater than the resources available for that purpose. *̂ 

OBTAINING DATA NECESSARY FOR PROGRAMING 
A few States have in their statutes formally authorized the highway department to 

make studies or surveys of highway needs, in order to provide an objective basis for 
programing. Thus, the Michigan highway commissioner is authorized to make continu
ing studies of highway conditions and deficiencies, at regular intervals, in order to 
re-evaluate highway needs, and to thereby keep current the results of previous studies 
and reports.'* The Michigan enactment further provides that all county road commis
sions and incorporated cities report annually to the State highway commissioner, the 
mileage and condition of each road system vmder their jurisdiction." 

10/ Pla. Stats. 1957, 33'^.2l(5). 
U / Mich. Stats. Ann., 9.1097(9a). 
^ Mich. Stats. Ann., 9.1097(1^). 



TABLE a 
OTATE STATUTORY PROVISIONS RELATING TO ANNUAL fflOHWAY 

Program Deacriptta Determiaattop of Priorities 
Department of Public Works 

State Highway Comndsslon to 
dotermlae 

Boards of Coonty ComndsalfflierB 
to submit to State Highway Com-
mlaslan 

Selectmen may 

wUcb is Included In detail 
la tlie lang-range program 
sobmltted by Goremor to 
legislature amnmlly 

Priorities for construction 
on State hlgtawi^ system 
annually 

Priorlttes for eaostnictlon 
of roads, streets, and 
UgAvays annually 

Provide for repair of blgb-
vays for me year If town 
falls, at Its annnal meeting, 
to make long-range provl-

establlBhea proJect^piriSrtttes 
(may be y wtgnrt^^ ^ drcum-

B warrant) 

In establishing prtorlUes Com-
mlBSlaa shall make use of 
miQlclency rating 

May use soSlelency rating 

Maryland 

Ulcfalgan 

Nov Jersey 

State Highway Board pursuant 
to tentative bodget and work 
program prepared by Execu
tive Director of State Road 
Department 

Degrtmentd^Pubac Works 

BoaM of County Commissioners 

State mgbway Commission 
to publish 

Board of Stqwrvtsors, 
subject to approval of 
State mgbvay Comndsaton 
shaU adopt 

Head of Department to 
submit to Department of 
Finance and AdminlstratlOD 

State Roads Comndsaloa shall, 
opaa request, famish Board 
of Coonty CommlBslaners 

Town Board shall render to 

County engineer must f i le 

Township eonumsslaoer of 
U^iways to render to town
ship board amraally 

Board cf County Commissioners, 
on baats of county Ugbway 
engineer's surveys 

County Board to adopt 

Counties and mmnldpallttes 
f i le with Conunlsslaner for 
Us approval 

State mgbway Commissioner 

County end City Antborltles 

State mghway Commissioner 

County Road Authorities 
sbaU submit to Department 
of Highways and PubUe Works 

State mgbway Comndsslon 

State mgbway Commission 

Program of work setting forth 
a l l construction and mainte
nance projects for ensuing year 
under the budget 

Annually adtqited f rom Its 
long-range plan, and polH 
Usb plan cf construction 
for the next calendar year 

Amraal plan for maintenance 
and repair of coonty high
way system to contain pro
gram, nature of wortc to be 
done, and esUmate cost 

Annual program for next 
calendar year (as part of 
lang-range program) 

Comprehensive program 
for calendar year based 
upon conatroctlon fonds 
estimated to be available 

Board shall use results cf 
sufficiency rating 

Projects listed In order of or-
gency (deviations f rom adapted 
programs permitted In coses 
of emergency) 

Constnictlnn plan sets for th 
•eetlan ctf system to be cflo-
Btructed. year In which to be 
dono, type of eanstructloD, 
and estimated cost 

Lists definite projects In order 
of urgency, to include a rea
sonable year's work with estl-
maled funds 

Board may have county engineer 
make written report designating 
In their order trf Importance the 
roads wUcb, In his Judgment 
are most urgenUy In need (rf con-

Work program for ensuing 
fiscal year, Including all 
approprlatlans available 
Bfwt reiinestlng niirtmffntfi 
(Governor and CooncU re
view and may revise re
quested allotments before 
approval) 

Plan showing bow coonty 
system may best Improved 
as a concomitant to the 
State system, and suggest 
an annual program based 
on county funds available 
for cons&uctlon 

Statement <d Improvements 
needed on roads, cartways, 
and bridges for the ensuing 
year, wltb estimate of cost 

An annual program with the 
division of State-aid road 
construction In order for 
county to be enUUed to 
State-aid, to be approved 
by Sbite Bid engineer 

An account In writing stating 
the permanent road and 
bridge Improvements wMch 
sbould be made during the 
next ensuing year 

Annually determine tax. sped-
fytng roads upon which i t Is 
to be expended 

County Ugbway annual 
program Schedule of 
construction, repair, 

Jects 
Annual work programs 

governing expenditures 
of State-aid funds 

Review the annual programs 
for each of the major sys
tems to Insun coordlna-

Programs tor the road 
systems of tbelr re-
specUve counties, to 
be approved by the 
Commissioner 

fuiopt a construction pro
gram for department for 
jwaiijug construction sea
son, to contain projects 
and Impravements and 
their order of priority 

Annual program of Improve
ments to be carried out 
under rural roads system 
charter to the status 

Annually determines Im
provements to be made 

and notmes county clerks 
as to In^rovementB In 

Preparos a future construction 
program, when It agrees vl tb 
county m project under the 
State t rmk Ugbway allotment 

Includes order of priority 
of projects 

Priority given f i r s t to Im
provement of primary sys
tem bisofar as is practlc-
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Employing a little different approach, the Georgia law authorizes the State highway 
board to employ inspectors whose duties shall include that of going into the several 
counties to inspect, measure, and gather information necessary for the compilation of 
such information as is deemed by the board to be necessary to facilitate sound long-
range planning of highway construction and maintenance." 

With still another variation in it, the Arkansas enactment dealing with revenue dis
tribution declares it to be the State's policy to stabilize the use of certain of its highway 
revenues, by providing for their distribution among the State, counties, and municipali
ties according to the relative ratio of use of State highways, county roads, and munici
pal streets. The highway department, accordingly, is directed to make a study of the 
use of these highways every four years, and to file a report of its findings with the 
Governor and the General Assembly, so that such changes may be made in the then-
existing law as are deemed necessary to conform with the State's declared policy.^* 

PROJECT PRIORITIES AND SUFFICIENCY RATINGS 
A few States have legal provisions concerning the factors which shall determine 

the order of priority of highway projects in the program. Some even go so far as to 
direct the use of the sufficiency rating device in this connection. 

The variations are legion. Such provisions range from the Arkansas directive that, 
insofar as practicable, priority shall be given first to the improvement of the primary 
State highway system," to one providing that the order of selection of county roads, in 
establishing the road construction program within the respective counties, shall be: 
first, those county roads presently used for school bus routes, mail routes, and milk 
routes; second, those used for two of the aforementioned purposes; third, those used 
for any one of the aforementioned purposes; fourth, those which may be used if improved 
or restored, for any one of the aforementioned purposes; and finally, any other county 
road if consideration is given to the number of farms or service units served by such 
road and the amount of traffic on it. Although one may applaud the general notion of 
having criteria written into the law, we may well ask ourselves at this point whether 
those indicated, in whole or in part, represent an adequate approach to a scientific 
determination of priorities, even if some predetermined policy objectives should pre
vail. It may well be that, in addition to or in place of those specified, other standards 
or criteria need to be considered and written into the law. 

It is perhaps pertinent, in this connection, to consider an Iowa statute. It provides 
that in planning and adopting the county secondary road program, the board of super
visors and the county engineer in each county are directed to give due and careful con
sideration to the following: (1) the location of primary roads, and of roads improved 
as coiuity roads; (2) market centers and main roads leading thereto; and (3) rural mail 
and school bus routes. The stated intent of this provision of Iowa law is that when the 
program is finally executed, it will afford the highest possible systematic, intra-county 
and inter-county connections of roads of the county." After consultation with the county 
engmeer, the highway board provisionally is directed to select those roads which they 
consider advisable to be included in the program, and directs the engineer to make a 
reconnaissance survey and estimate of all these roads or of such segments of them as, 
in view of the public necessity and convenience, present the most urgent need for early 
consideration. Additionally, when ordered by the highway board, the engineer is to 
submit a written report designating, in their order of importance, the roads which, in 
his judgment, are most urgently in need of improvement. The board may order addition
al reconnaissance surveys and estimates when it deems them necessary or advisable. 

At least seven States have statutory provisions relating to sufficiency ratings. The 

13/ Code of Ga. Ann., 95- l6 l2 . 
m/ Ark. Stats. 19^7, 76-309.1. 
15/ N.D. Rev. Code of 19k3, 24-0303. 
^ Mo. Rev. Stats. ISkS, 231.U60. 
17/ Code of Iowa I958, 309.25. 
15/ Code of Iowa I958, 309.26 to 309.30. 
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factors specified in the law of each of these States are summarized in Table 3. These 
seem to group themselves into those relating to safety and service characteristics, 
physical condition, and other elements. 

TABLE 3 
STATUTORY FACTORS TO BE USED IN ESTABLISHING HIGHWAY 

SUFFICIENCY RATINGS, 1960 

State Safety and Service 
Characteristics 

Physical Condition Other Factors 

Colorado 

Florida 

Illinois 
Indiana 

Traffic volume; com
position of traffic 

Width of roadbed; 
pavement type 

Structural ade
quacy* 

X 
X 

X 
X 

Iowa 
Louisana 

Nebraska Surface condition 

Other con
struction 
factors as 
deemed 
necessary 

Purdue Uni
versity 
studies, data, 
and informa
tion 

Most urgent 
needŝ  

Economic 
factors 

1/ The determination of rating accorded these factors s h a l l take Into consideration the 
volume of t r a f f i c using the roads, and the minimum engineering s t a n d a j ^ required to 
safely accommodate such volume of t r a f f i c ; age of roadsj width of pavement and shoulders; 
number and degree of curves, both horizontal and ve r t i c a l ; r l d a b i l i t y ; and maintenance 
economy. 
2/ In fixing p r i o r i t i e s , board s h a l l consider condition of roads and relative urgency of 
improvements considering in their order of general needs, t r a f f i c volume, accident rec
ords, technical d i f f i c u l t i e s i n the preparation of plans and procurement of rights of 
way as well as unforeseeable emergencies such as floods. Department i s directed to have 
prepared, at intervals not to exceed two years, a stiffIciency rating of i t s highways to 
aid i n establishing priority on the bsisis of most urgent needs. 

Let us consider a few specific laws. The Colorado Statute directs the State high
way department to promulgate and adopt rules and regulations for a practical system 
of rating roads, streets, and highways, based upon sufficiency rating studies, for the 
systems xmder its jurisdictions. In establishing construction priorities, the State 
highway commission is to make use of a sufficiency rating which takes into considera
tion traffic volume, composition of traffic, width of roadbed, pavement type, and such 
other construction factors as the commission deems necessary, in order to adequately 
compare existing highway facilities with the known desirable standards for highways. 

In the Florida law, the sufficiency rating is defined as the objective rating of a road 
or section of a road for the purpose of determining Its capability to serve properly the 
actual or anticipated volume of traffic using the road. * The Florida State road board 

10/ Colo. Rev. Stats. 1953, 120-13-36. 
20/ F l a . Stats. 1957, 33'*.03-
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is authorized and required, under the law, to adopt a system of sufficiency ratings of 
roads in the State highway system. It is to include, but is not limited to, the considera
tion of three factors—structural adequacy, safety, and service. The statute ful^ther 
provides that the determination of rating according to these factors is to take into con
sideration the volume of traffic using the roads, and the minimum engineering standards 
required to safely accommodate such volume of traffic; the age of roads; width of pave
ment and shoulders; number and degree of curves, both horizontal and vertical; rida-
bility; and maintenance economy. In addition to these required factors and considera
tions, the board is authorized to prescribe, by regulation, other factors or considera
tions to be used iii obtaining sufficiency ratings. ̂  The board is to use the results of 
the rating of roads in determining priorities, not otherwise provided by law, when pre
paring the budget and work program. 

The Indiana statutes define sufficiency rating to mean any rating which assigns a 
numerical value to each road section, reflecting its relative adequacy based on an 
engineering ^pralsal of structural condition, safety, and traffic service. It provides 
that the sufficiency rating principle be applied, as far as it is practicable to do so, in 
determining the projects to be Included in the long-range construction program. * 

The Iowa State Highway Commission is directed by law to have published annually 
a sufficiency rating report showing the relative condition of the primary roads. The 
statutes of Illinois, Indiana, and Iowa provide that the relative urgency of proposed 
improvements be determined by consideration of the physical condition, safety, and 
service characteristics of the highways." Indiana also provides for the utilization of 
studies, data, and information made available by Purdue University. 

The Louisiana Department of Highways, in fixing priorities on a project basis, is 
to consider primarily the condition of the roads, streets, and structures making up a 
part of the State highway system. Also to be taken into account is the relative urgency 
of the improvement considering in their order, general needs, traffic volume, accident 
records, technical difficulties in the preparation of plans and the procurement of 
rights-of-way, as well as unforeseeable emergencies such as floods. ^ The department 
of highways in Louisiana is directed to have prepared, at least every two years, a 
sufficiency rating of its highways for the purpose of aiding In establishing priority of 
improvements on the basis of the most urgent needs." 

The Nebraska law provides that the relative urgency of proposed improvements on 
the State highway system shall be determined by a sufficiency rating established by 
the department of roads. Insofar as the use of such a rating is deemed practicable. 
The sufficiency rating is to include, but not be limited to the factors of surface condi
tion, economic factors, safety, and service. 

INTERGOVERNMENTAL COOPERATION 
A number of State statutes that deal with the highway programing process, directly 

or indirectly, contain provisions that provide for certain types of intergovernmental 
cooperation in the process. For example, the chairman of the State road board In 
Florida and the State highway commissioner in North Dakota are similarly authorized 
and have the responsibility for the coordination of the total highway program within 
their respective States. This coordination includes the designation of the highway 
system, the development of construction standards, and the review of the annual 
programs for each of the naajor systems, to insure coordination of planning and gene-

f
ZL/ KU. Stats. 1957, 335.07. 

F l a . State. 1957, 33̂ .̂21. 
Burns' Ind. Stats. Ann., 36-29^3. 
Coda of Iowa, 1958, 307.5 aa amended by 1959 laws, H.F.lt63. 

2 y agilth»Hurd XLl. Ann. State., ch. 121, 4-301; Bums* Ind. Stats. Ann., 3&-29lf3j 
Code of Iowa 1958, 307.$ ae amended by 1959 laws, H.F. k63. 

f La. Rev. Stats. I95O, hQzigZA. 
l a . Rev. Stats. 1950, h6:19ZB. 

, Bev. Stats, of Hebr. 191*3, 39-1337. 
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ral conformity with the law. In North Dakota, programs for the road systems of the 
counties and cities are to be initiated by the respective coimty and city authorities and 
approved by the State highway commissioner. ^ The Florida local authorities are 
authorized to cooperate with the chairman of the State road board. 

Boards of coimty commissioners in Colorado are authorized to use a highway suffici
ency rating method in determining priorities for the construction of roads, streets, and 
highways under their specific jurisdiction. In this connection, the Colorado Department 
of Highways, upon request of the counties, shall furnish detailed instructions regarding 
the performance of such studies and their use in the establishment of priorities for 
construction and shall keep the counties informed as the latest developments and 
techniques regarding them.** 

A variation is in the New Hampshire law, which provides that the New Hampshire 
Department of Public Works and Highways is authorised to cooperate with the depart
ment of administration and control in long-range capital planning to meet the needs of 
the State, as requested by the Governor and coimcil and subject to their approval. 

Upon the request of the board of county commissioners of any county in Maryland, 
the State Roads Commission shall furnish plans and plats showing how the county road 
system may best be Improved as a concomitant to the State system. The plan shall 
suggest an annual program of construction based upon the county funds available for 
construction and further suggest the types of roads to be built and furnish estimates 
of the cost thereof." 

Iowa law provides that in the preparation of the county secondary road program, the 
board of supervisors shall meet and consult with the township trustees as to the im
provements needed for the secondary roads in the various townships.** The board has 
statutory authority, subject to approval of the State highway commission, to adopt a 
comprehensive program for the next calendar year, based upon the construction funds 
estimated to be available for that year. This has been interpreted to mean that the 
highway commission has authority to approve or disapprove the program only in relation 
to whether or not such construction program conforms to the standard plans and 
specifications and manner of construction.*" 

The Illinois statute authorizes the Illinois Highway Department to make investigations 
to determine the reasonably anticipated future need for~Federal-aid and State highway 
purposes, including the making of traffic surveys, the study of transportation facilities, 
research concerning the development of several areas within the State and contiguous 
territory as affected by growth and changes in population and economic activity, and 
the collection and review of data relating to aU factors affecting the judicious planning 
of construction, improvement, and maintenance of highways. It also provided that 
such investigations may be conducted in cooperation with coimtles, municipalities, 
the United States,' sister States, agencies of any such governments, or other persons, 
in pursuance of agreements to share the cost thereof.*' 

ADVANCE ACQUISITION OF HIGHWAY RIGHTS-OF-WAY 
The acquisition of highway rights-of-way, substantially in advance of its actual use 

for highway construction purposes, is a device that may facilitate the programing pro
cess. It will also save large sums of highway funds in the process. 

The acquistion of lands in advance of its use for highway purposes is authorized in 

29/ N.n. Ber. Code of 19'*3, 2lt-0208. 
30/ ELa. Stats. 1957, 33^^' 
31/ Colo. Rev. StatB. 1953, 120-13-37' 
W H.H. Rev. Stats. Ana.., 228:6. 
33/ Ann. Code of Md. 1957, a r t . 89B, 77. 
^ Code of Iowa, 1958, 309-10. 
3^/ Atty. Oen. Op. March 26, I958, which further found that the purpose of t h i s l e g i s 
lation was to provide l o c a l self-government with a plan of checks and halances, the 
hoard to confer wlththe township trustees and adopt a sound program, with a f i n a l check 
and approval of the program by the highway cammlaslon, re: Code of Iowa, 1958, 309.25 
to 309.30. 
36/ Snd.th-Hurd m . Ann. Stats., ch. 121, U-303. 
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Title 23, U. S. Code, and Federal reimbursement will be permitted for lands acquired 
up to seven years in advance of construction need, under the present Federal-aid laws. 
Additionally, the statutes of 19 States now explicitly authorize the acquisition of land 
for future highway use.̂ ^ Six other States sanction the use of this device, without 
benefit of a specific statute on the subject, by virtue of a favorable court decision.** 

The idea of establishing what has been identified as a right-of-way revolving fund is 
growing among the States seeking to alleviate their right-of-way difficulties. It is 
also of assistance in the programing process. This technique generally contemplates 
the setting aside, either from highway funds or from general funds, of a sizable resource 
with which to acquire necessary lands, early in the planning process, just as soon as 
the location and nature of the highway improvement become s^parent. When regular 
highway fimds for the project become available subsequently, the revolving fund is 
reimbursed for the advance previously made. The only cost to anyone of this device 
is the debt service, real or theoretical, of the revolving funds. The intent of the legis
lature in establishing such revolving funds is to provide the money necessary to protect 
future highway rights-of-way from rapid land development and, in special cases, to 
acquire improved property in cases where existing substandard improvements might 
have to be removed and replaced by new and costlier structures. 

This device is being used in at least 10 States.*^ During the past year, Ohio and 
Utah took a big step forward in highway right-of-way financing and programing, by 
passing new laws permitting the borrowing of substantial amounts of State pension 
funds for advance acquisition of highway rights-of-way. hi Ohio, it is estimated that 
approximately 1 billion dollars of State pension funds are now available, and under the 
law, up to 10 percent, or approximately $100,000,000, can become available as loans 
for highway right-of-way acquisition, subject of course, to certain types of agreements 
being executed with the appropriate State agencies involved. The law has recently 
been upheld by the high court in Ohlo.*^ 

CONCLUSION 
This paper has summarized briefly the state of the law with respect to highway 

progranidng. There is really not a great deal of law on the statute books, and what 
there is might well be improved upon, in terms of the actual need for a broad and 
flexible legal authorization in this field. 

There are elements, which, in the aggregate, can be taken to characterize the h i ^ -
way programing activity at its best. Many of these have already been enunciated, 
perhaps not in so many words, but in substance. And because they have been mention
ed perhaps in a context not as specific as we might desire it, these elements may 
need to be carefully extracted from the rest of the substance that has been presented. 
If it were possible, then, to end up with a limited number of these elements, carefully 
identified, it would be a not too difficult job to formulate a suggested provision of law 
that embodies them. This could then become available for the consideration of those 
States that might be Interested in strengthening their own legal structure on this point. 
It could also constitute a rallying-point for effective effort tending toward upgrading 
of the whole highway programing process. 

37/ ArkeioBSB, California, Colorado, Florida, Idaho, Indiana, Louisiana, Maryland, 
llebraslca, Nevada, Hew Jersey, New York, North Da]u>ta, Ohio, Qklahonia, Texas, Utah. 
Virginia, and WlBC(»sln. 
38/ Arkansas, n i l n o l s , Iowa, Kansas, Mississippi, and Missouri. 
39/ California, Indiana, Maryland, New Mexico, New York, Ohio, Utah, Washington, 
^ s t Virginia, and Wisconsin. 
W Ohio Key. Code, 5501.112. 
i l / State ex r e l . Preston T. Ferguson, Ct. #36283, March 30, I96O. 
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Discussion 
Morf. — In looking through Tables 1 and 2 in your paper, where you are abstracting 
the essential provisions, I was hunting for a certain word, which to me is an Important 
attribute of a program. That is the word "publish." I find it in only three instances 
in these two tables, in connection with Iowa's and Indiana's long-term program, and 
in connection with Illinois' short-term program. 
Levin.—That is very interesting. Apparently Morf is strongly of the opinion—and I 
would certainly agree 100 percent that publication is an important component of the 
programing process. 
Morf. —The publication of a program is the commitment to it. So long as you have a 
list that you keep in your drawer and refer to from time to time, this to me is an 
administrative list, but it is not a program. 
Donnell. — I would like to disagree. A program does not have to be published in order 
to be a program that the State highway department is going to use. 
Levin. — Morf, do you think that publication should be required by law? 
Morf. —It is an indication of the validity of the program's status if it includes the word 
"publication." If it does not, it becomes an administrative list. 
Levin. —Of course, Alaska says, "The Department of Public Works shall establish 
. . . " Just what does "shall establish" mean? 
Morf.-1 grant you there are many shades of meaning, but I believe that there is in 
fact a considerable difference between what is nominally a public record but In itself 
very obscure, and distribution of five or six thousand copies of a program for publica
tion in the newspapers. 
Hall. — I would like to raise a philosophical question. Is it not possible that things 
like standards or sufficiency ratings or priority programing are administrative or 
engineering items, and not matters for legislation, whereas the statutes that will 
provide for a revolving fund for advance acquisitions of rights-of-way are a legislative 
matter? 
Levin. —You would rather not see such things as sufficiency ratings written into the 
statutes or required by statute, as some states do? 
Hall. —It is a personal philosophical opinion that we should have as little engineering 
by law as is possible. 
Kimley. —There is another term that Mr. Morf did not mention. He got the word 
"publish" in there. I would like to identify a little more in detail the term "long-
range plan." Is that for two years, five years, ten years, or twenty years? Or more? 
In my opinion, the longer the range of the plan, the more valid it is for publication. 
The shorter the range, the less valid. 
Levin. —Unfortunately, many of these statutes do not have any precise definitions of 
the terms they use. Some of them do. Some of them define in great detail what a 
sufficiency rating is, probably because the judges and the legislators and others would 
not have understood it without the definition. But they do not have any very sophisticated 
definitions of long-range planning. 
Burnes.-The more of these devices you get into the law, the more you circumscribe 
the administrative prerogative of the administrator. Some of these things are adminis
trative tools, like the sufficiency rating. So there is a question in my mind as to how 
much of this programing operation should be actually spelled out in legislative detail. 
Levin. —What we now have, for example in Colorado, you would discourage entirely? 
You would urge Colorado to repeal what they now have ? Or those other states that 
spell out such details ? 
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Burnes.—I think so. It depends on the situation In the State, but, as a general rule, 
I do not think that this sort of thing should get into law. 
Livingston. — I would like to comment. 1 wrote it into law. I accept the philosophical 
soundness of the premise that you should not write administrative provisions into any 
law. The law should be generalized, and the administrative provision should be left 
out. But Bumes just touched on the situation which sometimes makes you, from a 
practical standpoint, diverge from your philosophy. 

We were having trouble of a type that many are aware of, and the only way we could 
take our programing and budgeting out of the arena of politics was to put them on the 
basis of engineering, making them a matter of statutory mandate, rather than trying 
to sell the idea. The statutory mandate overcame the political complexion of things. 
I believe that an idea is proved sound if it is successful—and this one has been success
ful. 
Levin. —We have been wrestling with this very thing ever since we undertook the high
way laws project four or five years ago. Do we try to encourage only a bare minimum 
of legislation? 

Actually, a very strong case can be made for giving the highway department broad 
authority to build highways that are in the public interest, with authority to make any 
additional adminstrative rules and regulations needed to implement this basic authority, 
and letting it go at that. 

But in some States this just will not do—for example, in the law governing contracts 
in Hawaii. We executed quite a law on that, but legally there is no sense in it, because 
Hawaii law defines contracts very well. We know when we have an offer and an acceptance. 
And yet in the highway field alone, the legislators, apparently because of the large 
sums of money involved, have felt constrained through the years to throw all kinds of 
so-called protections around the expenditure of this money. And they do so by tacking 
all kinds of qualifications on the execution of highway contracts. I am sure that what 
Livingston has said applies equally to that particular aspect of Hawaii law as it does 
to the subjects under discussion here. 

So there is a grave policy decision that one has to make here, whether to include a 
lot of administrative provisions in the law, a few, or none at all. 
Morf. — I feel somewhat the same way about the need for perstiading people once, rather 
than once a year, and that there are certain bases for programing. 

Table 3 has the title, "Statutory Factors to Be Used in Establishing Highway Suf
ficiency Ratings." If Illinois is in this table, it is in here by Inference, because I l l i 
nois law says nothing about sufficiency ratings. It says: "In order of urgency." And 
it does not say how this order of urgency is to be established, whether by sufficiency 
rating, or by economic analysis, or anything else. It says: "in view of the safety and 
service and physical conditions of the highway." 

This law does not commit the highway department. It happens to coincide with the 
major terms that are used in the sufficiency rating, but I do not think it says that you 
must use sufficiency ratings as we are using them now. I believe that Table 3 is use
ful, but I think that incorrect inferences are beii^ drawn from its compilation. 
Levin. — We will just take the term "sufficiency rating" out of the heading. As suggest
ed it was assumed that sufficiency ratings were meant, because the statutes seemed 
to use about the same factors. But we should not presume to identify the stipulations 
of the law with a sufficiency rating when the law does not refer specifically to these 
ratings. 
Livingston. — I would like to point out the very adequate description that you have given, 
where you adopt a philosophy by incorporating administrative provisions into the law, 
but then leave an out for yourself so that you do not get strangled by your own adminis
trative provisions. 

The paragraph reads: "Let us consider a few specific laws. The Colorado statute 
directs"—and this is lifted practically verbatim from the law—"the Highway Depart
ment to promulgate laws for the systems vinder its jurisdiction. In establishing con-
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struction priorities, the State Highway Commission is to make use of a sufficiency 
rating which takes Into consideration traffic volume, composition of traffic, width of 
roadbed, pavement type, and such other construction factors as the Commission deems 
necessary in order to adequately compare existing highway facilities with the known 
desirable standards for highways." 

Notice the way that loosens it up, so that at any time we feel it necessary from an 
engineering standpoint, we can change that rating to compare with standards that are 
known to be desirable. So it is written into the law that we must use some kind of 
administrative tool, but we are left free to adjust that at any time we wish. 
Levin. — That is a very good provision. The Colorado law is really in some ways a 
model. 
Titus. —In that same paragraph, how would you interpret the words "make use o f ? 
Livingston. —Court determinations are often made on the basis of legislative intent, 
when the meaning is obscure. The intent, then, of the legislative body, or the com
mittee, which wrote this provision, using an engineer's words, was simply that a 
sufficiency rating is only one of the tools necessary for programing, that it should not 
be the only item to be considered, but that it should be used. 

In other words, we actually lif t out of this data those road sections that have inade
quate sufficiency ratings, and take note of other programing considerations in addition, 
in order to develop the program itself. So the law says only "make use of." 
Granum. -This seems to me to go deeply into the question of making a choice of pro
jects. Implied is a schedule of work, wherever it mentions long-range plans, but it 
does not necessarily require some of the other things that we have been discussing In 
the way of systematic programing procedures, with control features and so on. This 
may be an administrative matter. 

But it Is my belief that to be effective these things really ought to go together; and 
that If there is anything to be contained in the law, there ought to be some reference, 
it seems to me, to a systematic approach to choice of projects and the handling of them 
thereafter, or words to that effect. 
Livingston. — I certainly concur. There Is one other thing that is part of this basic law, which, 
because of the way a portion has been excerpted, has not appeared here. The law re
quires that the engineering for any projects which appear in an annual construction pro
gram shall have been done in the preceding year. This is another one of the devices 
for making the programing procedure systematic. 
Granum. — Your law actually says that? 
Livingston. —Yes, sir. And we are having a hard time enforcing it. There are many 
provisions of law that are mandatory on highway administrators, but are mandatory 
only in their wording, because there is no penalty for their evasion; except I presume, 
the impeachment of the officer for dereliction. Isn't this correct 7 I do not know. 
Levin. -Well, it would not have to go that far. You could have a taxpayer suit which 
challenged some action of the highway department. In fact, it is conceivable that even 
in the acquisition of lands, the property owner could say, "You haven't followed the 
law in the derivation of this particular project, and accordingly you can't acquire my 
lands." If, after examination of the facts, the court felt that the failure to comply 
with procedural requirements of the statute was of sufficient importance to void the 
project, it might niake the highway department start all over again. 
Livingston. —Then no highway engineer in the United States Is on safe ground. 
Levin. —Well, apparently this has not been a serious legal deficiency, if you want to 
call it a deficiency at all. Courts seem to realize that the administrative process has 
got to have some flexibility, and they are willing to impart some by judicial interpreta
tion. They do this every day. 
R. Johnson. —It seems to methat whether these administrative techniques are Included In 
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the law would be largely dependent upon the desirability of doing it . It would depend 
on the situation in the specfic State, because if there is a long tradition of the highway 
department being allowed to plan by use of these various techniques over a long period 
of time, without political influence, and a tradition of sound techniques, then there 
probably would be little need for a law to cover this sort of thing. On the other hand, 
if there is a history of political influence, it might be very desirable to get the specific 
administrative technique into the law. 

That situation, it seems to me, is somewhat similar to the pros and cons of a civil 
service versus a merit system. If anything else has existed by virtue of long tradition, 
then the civil service law could be imduly restrictive. I think the same principle 
applies here. 
Campbell. —You say in your paper that this job is not quite finished. Do you have in 
mind any other subjects to include in it? 
Levin.—Well, I do not believe these tables, for example, are completely adequate. 
We are in the process of continuing the job, and in another month or so it will be com
pleted. 

For example, we have developed quite a comprehensive law on system classification, 
relating to the establishment, definition, and factors to be used in the derivation of 
highway systems, and a whole lot of material like this. But you ask yourself, "How 
much of this is pertinent to highway programing?" I wondered, "What is land acquisi
tion for future use doing in there?" So you ask yourself the second question: "Isn't it 
all interrelated?" From this point of view, I think we will add a short section sum
marizing the system classification law, and then bring these tables up to date. 

I do not think we quite went through all the States. We went through as many as we 
could, up to the point when I prepared this paper. 
Granum. —With regard to developing model law in this or some other situations, it 
seems to me that Johnson's comments are quite pertinent. There are so many varia
tions In the tradition, the history, the facts, the problems confronting the States, that 
yoa may find it exceptionally difficult to develop model law. Not that it would not be 
a desirable thing to work toward. 

For example, Campbell's paper emphasized among other things the idea of having 
a parallel rating on economic benefits that would attach some importance in terms of 
priority decision. Now, should this be written into the law ? Sufficiency ratings or 
some form thereof are written in some States. Should more sophisticated approaches, 
perhaps, be written into the law ? 
Levin. — I do not know. This is a policy matter that I think highway officials themselves 
should decide. I certainly agree that there are variations among States. 

But perhaps one State has decided that they want to get something Into their law on 
highway programing. There are a lot of pressures there that they want to coimter, 
for the very reason indicated. So then they ask themselves, or ask us, or ask their 
sister States: "What do we put in the law on this? What would you consider the best 
kind of written statement?" 

Now, fortunately, Colorado certainly has made an excellent beginning. In fact, re
examination may indicate that Colorado has everything in the law that could or should 
possibly be in there. And maybe all we need to do is hand out a copy of Colorado's law 
and then they can consider it. 

This is what I mean by a model law, but sometimes I think we should not be talking 
of model laws as such. I am thinking of a law that suggests elements for consideration. 
It does not mean that any State has to accept all of them. It just means that one State 
has been thinking along certain lines and has the problem well thought out in a form 
which experts in the highway field think contains the essential elements of a particular 
subject. 

That Is the only purpose a so-called model law serves. It does a lot of thinking for 
all of us. 
Wiley. — Only recently we had a study group going over the New Mexico Highway De-
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partment and I was asked whether we should not write into the law the provision that 
we should use sufficiency ratings. Well, for the last seven or eight years we have 
been extremely successful in having sufficiency ratings used in programing, and I 
was of the opinion that to write it into the law might be the equivalent of saying, "We 
are going to make you do the very thing you have been doing." That might not sit so 
well. On the other hand, this might be the very time to get it in the law. I do not 
know. 

, Livingston. —If I were to rewrite that brief paragraph, I would eliminate the term 
"sufficiency rating," and would just say "an engineering rating." This would allow 
us to encompass the economic factor and the other. But this is the only thing I want 
to change. 
Granum. —It looks to me as if you have enough leeway as it Is. 
Livingston. — I think so too. But if I were to rewrite it in the light of what has trans
pired, this is what I would do. 




