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• I am going to direct my remarks 
primarily to the matter of relocating 
utilities, and my interest goes beyond 
the question of whether there should 
be reimbursement, and deals with the 
more specific question of what costs 
should be reimbursed. There are a 
number of cases on the constitutional 
validity of authorization to reim
burse, but practically nothing on the 
question of how to do it. There are 
very few that even discuss or define 
the term "costs" of relocation. 

I would like to start with a brief 
outline of Florida law. This is not 
because it is the only good one, but 
because we run the gamut on pay
ment of relocation costs for utilities. 
We have no reimbursement whatever 
for public utilities located within 
existing primary, secondary, county, 
park, or lesser State-owned rights-of-
way. We have full reimbursement 
for relocation of utilities on Inter
state System highway right-of-way, 
except to the extent the Interstate 
System intersects existing right-of-
way for one of the road systems just 
mentioned. We also have two ex
pressway authorities. One of these 
has a law requiring reimbursement 
for relocation of utilities. The excep
tions to that run a full column and a 
half on on 8I/2- by 11-in. page, pre
scribing the conditions that qualify a 
utility for reimbursement. The other 
expressway authority makes no pro
vision whatever for reimbursement 
on their expressway. Therefore, we 
run into some interesting situations 
in Florida on this matter. 

As an opening question I would 
like to ask how they got on the right-
of-way in the first place. Where are 
they? Certain public utilities—wa
ter, gas, electric power—condemn 

various forms of interests in land to 
locate their facilities. This may be 
fee title because they think they need 
everything, including the right to dig 
into the ground. Others condemn 
only an easement; others take a 
lease. It is important to note this 
interest because when you build a 
highway the latitude of this interest 
may determine the latitude that you 
have in negotiating with the utility. 

By far the largest amount of 
public utilities are located by permit 
on our State-owned rights-of-way. 
This includes both dollars and miles. 
The telephone, telegraph, electric 
power transmission lines almost all 
follow the highways since the high
way system connects all our major 
cities. The occupancy of the right-
of-way is by statute at the pleasure 
of the public agency owning the right-
of-way with the exception of tele
phone and telegraph companies who 
have a statutory right to occupy 
space along the public highways as 
long as they do not interfere with 
traffic. There are several sections in 
the highway code that spell out what 
the utility has to undergo to get a 
permit, when they can go in, when 
they must take their facilities down, 
and the provision I referred to earlier 
that when they take it down they are 
not entitled to any reimbursement for 
these costs. The Federal Interstate 
System and our expressways are both 
exceptions to this general statutory 
rule. 

Where a utility is on private prop
erty (that is, where the utility owns 
some form of interest in the land 
which it traverses), it is normally 
subject to condemnation. Conceiv
ably this will present some situations 
where there will be a conflict of pub-
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lie interest, but in Florida these have 
not yet been encountered very much. 
Many of our cities are in the power 
business, and are also very anxious 
to have highways. I think there is 
going to be some problem in this area. 
A city is likely to say, "We have just 
put in our new water line, and we 
are not going to take it out." When 
this occurs we are going to have to 
find out whose eminent domain au
thority is superior. 

It is normally advisable in Florida, 
and I should think in most other 
States, to seek to negotiate these mat
ters. There are several reasons for 
this. In Florida we would not be re
quired to pay for the moving costs of 
a public utility as such, even where 
it is on private property. This is be
cause such cases involve something 
less than a fee interest in the land, 
and we pay moving costs only to 
owners. We find, however, that we 
frequently pay these costs anyway 
because it comes in the back door and 
our dollar amount reflects it although 
it is called something else. We have 
found, however, that we have an im
portant lever for negotiation in our 
power to permit the relocation of the 
utility. Consider the case of any 
highway in the open part of central 
Florida. It must cross a great num
ber of privately-owned utilities. It is 
a great advantage to be able to say 
to the utility that if they will pull up 
their poles for about six weeks and 
then move them back in a location 
that conforms to the new highway we 
will let them come back for free. We 
can usually work out a fairly reason
able settlement on this basis. On the 
other hand, if they want to be bull-
headed about it, we can always say 
that they are not complying with the 
statute and they can just go find 
themselves a new right-of-way some
where else. 

Consider also the damages that 
wily public utility lawyers will be 
able to slip in on you by way of "dis
ruption of service." Any of you who 
have ever negotiated one of these re
imbursements have, I am sure, heard 
that term. The familiar argument is 
that when we cut a utility line in cen

tral Florida, we black out the whole 
of southern Florida for months and 
months. Of course, this does not ac
tually happen, but by the time they 
get done with us it sounds like we 
have multitudes of wives and chil
dren suffering great privations. This 
is another reason for attempting to 
negotiate these matters at an early 
stage, and attempting to work with 
the power companies as soon as you 
find out the highway will do some
thing to their facilities. 

On the technique of negotiation, 
this should probably begin with a dis
cussion of some of the factual mat
ters that are going to be the issues in 
the negotiation. Consider, for a mo
ment, what constitutes the "cost of 
relocation." It is likely to run the 
gamut. In its simplest form it is the 
cost of the men, trucks and equip
ment required to pull a pole up out 
of the ground and move it over 20 ft 
to one side. In its broadest form it 
includes such things as administra
tive overhead, cost of disruption of 
service, the effect on the entire op
eration of the utility company 
throughout the immediate area, and 
other very interesting concepts that 
utility lawyei-s will come up with. 
You will also run into a great many 
accounting terms. The Milwaukee 
ordinance contains some terms that 
appear to mean one thing for tax 
purposes and entirely another thing 
for negotiation purposes. For ex
ample, the "unused life" of the facili
ties. What is this? Is this depre
ciated life expectancy? I doubt that 
this is what you will be paying for 
when you get to the final agreement. 

Returning to the case where the 
utility is on public property, we have 
a very interesting provision in Flor
ida law which I would commend to 
all of you who may be faced with pay
ment of utility relocation costs. It 
provides that the State will pay for 
costs of relocation "and that in the 
case of a dispute as to the value or 
amount of the cost of relocation the 
decision of the chairman of the State 
Road Department shall be final." 
This removes many barriers to nego
tiation. It also means that you make 
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them the plaintiff in any lawsuit that 
may arise from failure to agree in 
negotiations. 

I want to also mention one situa
tion that can arise under our statute 
which is extremely difficult to deal 
with. In Dade County the terminus 
of the Sunshine State Parkway is in 
an interchange which we call the 
Golden Blaze Interchange. We are 
now in the process of reconstructing 
this interchange to serve as a connec
tion of two Interstate routes, about 
four county roads, and a dozen city 
streets. You can imagine the compli
cations we have figuring out under 
our four separate acts which utilities 
get reimbursed and which do not. 

In the absence of a statutory pro
vision such as we have in Florida, 
there is a very serious matter in my 
mind as to whether the condemnor 
can pay relocation costs. If your 
State is like ours you have to show 
some authority in a condemnation 
suit before you can condemn. Where 
do you put this relocation cost? 
Where would an auditor put it, if 
there was no statute covering the 
subject? This is a serious matter 
that is not solved by the Federal law 
which authorizes Federal-aid reim
bursement. The application of the 
proper State law must be worked out 
before the Federal law will apply. 

I suggest that all of the questions 
relating the constitutionality of stat
utes that provide for reimbursement 
may not yet have been settled. There 
are a number of cases on this that 
look both ways. Is it a gift of State 
funds, or is it a valid expense for a 
valid highway use? I have had a 
further query, too. How can we 
reconcile payment of utility reloca
tion costs with the principle that the 
State may regulate the use of its 
right-of-way under the police power? 
Does the utility get a free ride both 
ways when the condemnor pays for 
relocation within an existing right-
of-way? The question in Florida 
simply comes down to this: When 
we were discussing in our legislature 
the question of whether to reimburse 
across the board or whether to reim
burse only for Federal-aid highways 

or whether to reimburse for any 
roads, we asked who should pay the 
costs of easements necessary for 
power transmission lines. Should it 
be the traveling public or the power 
consumer? We reached a rather in
teresting conclusion in that our law 
seems to let each one pay a little bit. 

Those who do not have legislation 
on this matter should consider the 
practical and political considerations 
that arise in seeking it. It is quite 
possible that the first thing you will 
face is a possible lawsuit over the 
authority granted in a statute. Good 
la\vyers representing taxpayers' 
groups or a public agency can make 
a very persuasive argument that this 
sort of law is unconstitutional. In 
such a lawsuit you would, of course, 
be aided by the utility lobby. I do not 
know whether they are good bedfel
lows or not, but they are very happy 
to support this type of legislation. If 
you do seek such a statute, make sure 
you control the language that goes 
into it, otherwise you are going to be 
in the same shape that Milwaukee 
County is now. There the utilities 
wrote the statute, and in some re
spects it now might be easier for Mil
waukee County to buy the whole 
utility than to reimburse for reloca
tion of the poles that are the subject 
of the present negotiation. 

What are the practical problems 
in negotiating with utilities? Here is 
the heart of the matter. When you 
sit down at the table with the utility 
lawyers, whom should you have with 
you, and what should you be prepared 
to do? Consider first the simple case 
where the utility wants reimburse
ment only for the material and labor 
that goes into moving the poles in
volved in crossing the road. This is 
not likely to be a difficult problem be
cause the amounts involved are not 
great. Neither the State nor the 
utility is likely to want to argue much 
about these little costs. 

If there is more at stake, and you 
have a statute like that of Milwaukee 
County which provides for reimburse
ment of the costs of relocating utili
ties including a list of specific cate-
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gories, you may have a more vexing 
situation. 

Here you may be glad to have a 
negotiating lever in the form of the 
power to say whether the utility may 
relocate on the public right-of-way. 
This is perhaps the single most im
portant unarticulated premise at the 
conference table. Nobody ever men
tions it; nobody ever needs to because 
they know it is there. 

I strongly recommend, also, a pro
viso in the State law that someone in 
the highway authority or someone 
who is sympathetic with the public 
interest be in a position to resolve 
differences, or at least appoint the 
arbitration panel. 

And the last and most important 
thing: this is one area in which I 
have never tried to go it alone. We 
work in a field that is becoming more 
and more complicated every day; we 
work with engineers who have many 
many years of experience and rely on 
them. I recommend that the State 
highway counsel get himself a utility 
engineer; find out what the utility 
people are talking about, and what 
they are going to be doing after the 
relocation. Little things such as 
whether there was a better way or a 
cheaper way than the one the utility 
actually used may be very useful to 

know. Also, have a good accountant 
present. There are a great many ac
counting angles to this matter. The 
immediate impact of the tax picture 
is always considered. What does this 
relocation do to the utility in terms 
of taxes ? Are they picking up money 
from tax deductions as well as reim
bursements? Or, are they really be
ing hurt both ways ? These are things 
that an accountant can point out for 
you. Finally, be prepared as an at
torney. Only after you have talked 
to your experts should you go to the 
negotiating table. And do not be sur
prised if, when you walk in with your 
three-man team, you find that there 
are three men on the other side of 
the table, too. 

Going for a moment over to the re
location of property owners and ten
ants. In Florida we do not pay mov
ing costs to anyone except the fee 
owner of land. In view of the Fed
eral legislation adopted this year I 
think it is time we start considering 
the problem. If it becomes a require
ment that we provide adequate relo
cation facilities for people that are 
dislocated from their homes this is 
going to be a moving cost, and many 
State statutes may have to be 
amended in order to comply with the 
Federal-aid standards. 

DISCUSSION 

Billett.—In Ohio we currently have 
a case that involves the authority of 
the Director of Highways to order 
relocation of a pipeline located on the 
right-of-way of a State highway, and 
also, in another instance, of a pipe
line located on a county road where 
an expressway will cross both a 
county road and a State road. Owner
ship of the pipelines is one issue since 
one of the pipelines is owned pri
vately, and the other is jointly 
owned, with the county holding legal 
title, and the private utility company 
having all the rights of operation and 
maintenance. The whole controver-
sey is centered in these issues. 
Banister.—There is a new Louisiana 
decision that may help on that point. 

It is a Department of Highways v. 
Southwestern Electric Poiver Co., 145 
So.2d 312 (1962). 

Lindas.—In our State the difficulty 
has been not so much with the pri
vate utilities but with the public non
profit utilities that want their mov
ing costs. Our legislature has not 
authorized payment of costs of these 
utilities, and there are numerous wa
ter districts, irrigation districts, 
sewer districts, drainage districts, 
and so on that want to be included. 

M. Cook.—We have problems in Ok
lahoma relating to pipelines. At the 
oil fields we have a gathering system 
that runs into a refiner, and the In
terstate System will cross this sys-
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tem. The line has been in the ground they want a new line. I think they 
about 30 years and has a life ex- are entitled to it, because the life ex
pectancy of about 10 years so long pectancy of the oil field is about 10 
as it stays in the ground. If you take more years, so they normally would 
it out of the ground it is a salvage, not have to put in a new line, since 
This has an effect on the Federal-aid the old one would have lasted the life 
reimbursement. The Bureau of Pub- of the oil field. Why should they put 
lie Roads says it will pay 90 percent in a line that would last for 40 years 
of the reimbursement for the reloca- when they can only use it for 10 
tion, but the utility company says that more ? 
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