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The topic of tort liability as applied to 
roadside safety was enthusiastically discussed by 
the workshop par ti ci pan ts. Wh i1 e the prob 1 ems are 
numerous, there are steps that can be taken that 
will hopefully slow a mushrooming amount of 
litigation. Issues that seemed to surface 
repeatedly included the following: 

1. There is an urgent need for continuing 
communication between all parties concerned, 
but par ti cul arly engineering and legal staff. 
Lawyers need to be notified guickly about 
cases that could lead to litigation, and 
engineers need feedback frmi 1 awyers about 
trends in litigation (Leading problems, 
verdicts, etc). State-of-the-art practices in 
appurtenance design and maintenance need to be 
transmitted to all appropriate 1 evel s on the 
engineering side. 

2. National guidelines need to be formulated in 
regard to when and how appurtenances should be 
upgraded . 

3. Th ere needs to be a na ti ona 1 data bank of tort 
litigation developing, utilizing standardized 
codes and forms. 

4. Good documentation of complaints, solutions, 
design manual <;hanges, etc., is imperative. 

5. Unethical witnesses are causing litigation 
problems to proliferate. Perhaps engineering, 
scientific and legal societies should 
undertake the task of accrediting individuals 
who desire to serve as expert witnesses. 

6. lRB needs to 
commi ttee or 
individuals of 
abreast of the 
the roadside. 

consider the creation of a 
stbcommi ttee, composed of 

varying backgrounds, to stay 
problem of tort 1 iabil ity and 

APPENDIX A 
FD LLOW-U P SUR VEY PROBLEM SLMMAR IES 

Table A-1. Summary of Problems in Planning, 
Design and Construction. 

1. "Innocent Bystander" 

Many accidents involve the "innocent 
bystander". Examples are a median crossover 
accident, an accident in which a vehicle 
penetrates an overpass and strikes traffic 
below, an accident in which a vehicle 
encroaches into a rapid transit busway or 
railway, etc. Should more emphasis be palced 
on prevention of these types of accidents as 
compared to single vehicle, run-off-the-road 
accidents? 

2. Use of Benefit/Cost Procedures 

Increasing demands are being made of 
transportation agencies in the area of highway 
and roadside safety. Limited funds preclude 
immediate and full adoption of all recommended 
safety standards. Some agencies are now using 
cost effectiveness or benefit/cost analysis 
procedures to evaluate alternate safety 
programs and to establish priorities and 
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action pl ans. These procedures typi ca 11 y 
reQuire that estimates be made of the monetray 
value of life, a very sensitive issue. Is 
this the most rational approach to establish 
priorities and policies? Do the courts view 
these as rational, acceptable procedures? 

3. Unusual Conditions 

Many accidents which lead to court cases 
involve "unusual" conditons: for example, 
cases involving motorcycles, high-ride, 
four-wheel drive pi ck ups, recreational 
vehicles, cars or campers pulling trailers, 
trucks, and buses. Safety appurtenances are 
not designed or tested with these "special" 
vehicles, yet the plaintiff often contends 
that there should have been a safety device in 
place that could handle them. This problem 
raises the following Questions: 

a. Shaul d 
handle 
allowed 
roads? 

safety devices be desinged to 
all types of vehicles legally 

on state highways? On local 

b . If not all types can reasonable be 
accommodateo, which types can be? 

c . To what extent should the federal 
government encourage or regulate the use 
of "universal safety appurtenances? 

d. Is there any way in which a state or 
local agency could "give notice" to 
vehicle operators that safety features on 
some or all roads have not be designed or 
tested with certain classes of vehicles, 
and the governmental agency is not 
responsible for any accidents involving 
safety features and these special classes 
of vehicles? In other words, could this 
be accomplished by the highway agency 
with s i gn in g, or by l eg i s l at i on ( e • g . , 
issuing warnings when vehciles were 
registered), or by reQuiring special high 
limit insurance for selected classes of 
vehicles? 

e. If more versa ti 1 e safety appurtenances 
are desirable, inadeQuate funding for 
research and construction 1s the main 
roadblock to their development and 
impl emen ta ti on. What efforts should be 
made to increase funding? For example, 
should "special" vehicles pay extra fees 
to finance "universal " safety 
appurtenances? Or should all vehicle 
operators allowed on public roads have 
"eQual" safety at eQual cost to them? 

4. Range of Impact Conditions 

Accidents occur where vehicles impact a 
barrier at · 450_900 angle, while skidding 
sideways, while yawing rapidly or heading 
backwards, while braking so the car noses down 
under the barrier, etc. We do not design or 
test barriers for these conditions, yet 
sometimes plaintiffs contend that the barriers 
should function under these conditions. 

a. Shaul d barriers handle a wider range of 
impact conditions? 
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b. What are reasonable limits, if any, for 
barrier impact conditions? Should these 
limits be established and officially 
adopted by AASHTO? Fff../A? 

c. Should an FCP project be initiated to 
conduct tests at sooie extreme con di ti ons 
on standard barriers; for example, 900 
impacts? 

These test would clearly show that the 
barriers do have limits and might not be 
helpful under these impact conditions. Movies 
of these tests could be used for accidents 
where no barrier was present. 

5. Construction Zones 

Construction zones continue to cause problems. 

a. What safety standards now exist? 

b. What research or new standards are needed? 

c. How can standards best be enforced? 

d. Should construction zones have the same 
level of safety as up-to-date roadways? 

6. Trial Date 

Problems arise when legal cases go to trial 
several years after the accident and there is 
minimal information on the accident and on the 
highway condition at the time of the accident. 

a. What highway condition information is 
most helpful to attorneys such as 
photologs, as-built plans with all 
changes, etc.? 

b. Are multfdisciplinary accident 
investigation team examinations helpful? 
Should their procedures be modified? 
Should they expand on the number of cases 
i nves ti gated? 

c. What type of traffic accident records are 
needed? How best provided? 

7. Treating Utility Poles 

Utility poles continue to be involved in a 
large number of serious single-vehicle 
accidents. Potential safety treatments for 
utility poles include crash cushions, 
guardrail, relocating the poles, underground 
lines, and breakaway devices. Guidelines are 
needed to identify \'men and how the poles can 
be treated cost effectively. 

8. Guardrail End Treatment 

Guardrail ends pose a serious hazard to 
motorists. Safety Treatments now in use 
include a twisted and turned-down design, the 
breakaway cable terminal (BCT), burying the 
end in a backslope, earth berms, and crash 
cushions. Litigation has arisen in some 
states as a result of the use of the 
turned-down design. While the turned-down end 
and the BCT designs do not meet all 
performance requirements, they have 
si gni fi can tl y reduced the hazard of the 

stand-up, untreated end. What is the 
preferable design? Is more research needed to 
develop modified designs or new designs? 

9. Spot Safety Upgrading 

Because of increased development, older rural 
roadways frequently carry increased volumes at 
increased speeds. Planning agencies may 
propose and/or program improvements for 
realigning and/or upgrading these roadways to 
provide better levels of service. 

a. To what extent should 
upgrading be done in 
(Guardrail, tree, or 
removal, etc.?) 

spot safety 
the interim? 
utility pole 

b. What are the legal implications if local 
cftfzen opposition deldys U1e 
implementation through harassment, 
stalling tactics or legal means, and 
accidents occur on the older roadway that 
does not include the l eates t safety 
features? 

10. Design for Persons "Legally" Using Highway 

Is it possible to develop a design driver for 
l'fflom the roadway environment is designed, or 
is it necessary to design for all persons 
"Legally" using the roadways? 

11. Personnel Training 

There exists a lack of communication of 
state-of-the-art engineering knowledge and 
research results to desing, construction and 
maintenance personnel at all levels. An 
innovative approach is needed that supplies 
these personnel with the latest technology in 
regard to highway safety appurtenances and 
other roadway features so that the technology 
can be applied sooner. 

12. Feedback on Tort Litigation 

Some highway department (e.g., California) 
maintain up-to-date surveys of their highway 
facilities, make periodic traffic counts, and 
maintain extensive accident records. All of 
these factors are necessary to set priorities 
for traffic safety improvements. However, 
highway departments are getti11g feedback on 
the number and disposition of tort claims 
involving their highway system. This is an 
important factor to be considered, because it 
is a strong indicator of public response to 
the safety prob 1 em. 

13. Model Tort Liability kt 

Following the guide of the Model Traffic 
Ordinance, a Model Tort Liability kt needs to 
be prepared and recommended to the states for 
thier consideration. The increasing exposure 
of state and local governmental units combined 
with the wide variety of approaches to 
liability for units of government make it 
desirable to have a nationally accepted Tort 
Liability Model. This model would be similar 
to the Traffic Laws and Ordinances Document. 
It would be intended to guide legislators on 
reasonable 1 imits and exposure wh i1 e 



reasonably protecting the interest of the 
public. 

14. Unoualified Expert Witnesses 

There appears to be an increase in the use of 
unoualified or unethical expert witnesses, 
often lacking knowledge or objectivity. How 
can this problem be minimized? Should the 
enigneering societies address this problem? 

15. Timing of Adoption of Standards 

Development of standards relative to new 
technology developed through research can be 
mistimed. Examples include passenger vehicle 
downsizing barriers for trucks and buses, and 
miltiservice level criteria for traffic 
railings. 

Table A-2. Summary of Problems in Operations 
and Maintenance 

l. Restoring and Upgrading safety Features 

There are hundreds of mil es of obsolete 
barriers and other roadside appurtenances 
still in existence. It is not feasible to 
bring all such hardware up to current 
standards, especially in light of the fact 
that standards frequently change. Questions 
that must be addressed are as follows: 

a. What type of upgrading program should 
highway agencies use? 

h. How should it be documented? 

c. How long is it reasonable to leave an 
obsolete barrier in pl ace? 

d. Some older barriers may have vehicle 
containment properties but, on balance, 
are not oui te as good as newe r barriers. 
How can th1 s concept be promulgated, that 
the older barrier is not extremely 
hazardous and obsolete jus t because it is 
no l anger a standard, and that a newer 
barrier only has a few additional assets? 

e. Should obsolete hardware that is damaged 
by vehicular impacts or is in a 
deteriorated condition be replaced 
in-kind? When would it be appropriate to 
restore obsolete hardware to scmething 
less than full standards but better than 
the existing design? 

2. Accidents at Hazardous Locations 

Problems arise when accidents occur at 
locations that have a history or reputation as 
being hazardous. 

a. When citizens make complaints about a 
"hazardous" roadway, what is the best way 
to handle these complaints, in light of 
possible future legal cases due to 
accidents at those locations? 

b. Should highway agencies do periodic 
inventories of highway locations that 
need safety improvements? How should 
these be documented? What language 
should be us ed? 
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c. What is a reasonable time period in which 
to upgrade these locations? 

d. To what extent is lack of funding an 
excuse for delaying improvements? How 
should this be documented? 

3. Failure to Follow Design Manuals 

Problems arise when highway agencies do not 
follow their own manuals; for example, by not 
installing a median barrier as soon as it is 
warranted to the manual. 

a. How should manuals and other policy 
guidelines be written to minimize 
problems? 

b. If a highway agency has insufficient 
funds, for example, to do maintenance 
work mandated in a maintenance manual, 
how should this be documented, both at 
the state agency level and at the local 
maintenance station level? 

c. How often should manuals be reviewed and 
updated? 

d. How often should design, construction, 
operati ons, and ma intenance people be 
giv en refresher training on agency 
standard s peci fi cations, pl ans, manuals, 
procedures , test methods, etc.? How 
critical is training in the prevention of 
legal problems? What type of training is 
most useful? 

4. Problems of Canmunication 

Problems arise because of lack of 
communi ca ti on between the engineering and 
legal divisions of highway agency. 

a. What forms of communication would be 
useful other than that occurring on 
individual legal cases? 

b. Would a permanent joint committee of 
engineers and attorneys have any value? 

c. Would it be helpful if the legal division 
prepared an annual report summarizing the 
types of engineering problems they had 
encountered in legal cases the previous 
year? 

d. Many cases are similar and require a 
collection of the same set of reports, 
standards, movies, etc ., by the eni gneer 
for the attorney . Is there value in 
preparing a standardized basic packet of 
information for common types of legal 
cases to reduce engineering time and 
insure completeness of coverage? Shaul d 
agencies prepare, for example, a "history 
of median barrier" which includes all 
previous standard pl ans and 
specifications, and describes changes in 
design, warrants, etc., through the 
years? Is there a reason why attorneys 
would prefer not to have these histories 
or information packets in existence? 
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5. 

6. 

7. 

8. 

e. What are the pros and cons of having 
engineers and/or attorneys who specialize 
in certain types of cases? 

Sometimes attorneys and engineers do not 
realize pertinent information is avai lable, 
either within their own agency or from other 
states. For exafll)l e, many agencies are 
unawar e of edge-of-pav ement dropoff tests the 
Califor nia Department of Transportati on did 10 
years ago, or the ones done r ecent ly at the 
Texas Transportation Insti tue. 

a. Would there be value in having a 
specialized information service related 
to highway safety design and tort 
l i ab i l i ty cases? 

b. Woul d a new 1RB commit tee or a permanent 
subcommittee of 1RB A2A04 be helpful in 
keeping hi ghway agencies in formed of 
current research and other i nforma tion 
sources? 

c. Could one or more transportation 
libraries compile automated 
bibliographies on sel ected hi gh~ay safety 
subjects that we re directed toward 
eni gneer and attorney users? 

d. Would it be useful to have a periodical 

e. 

in which highway safety cases were 
reported briefly in simple language? 
Does such a periodical exist now? 

What training classes 
attorneys provide agency 
vice versa? 

should agency 
engineers and 

Need for Vegetation Control 

How can problems of reduced sight distance, 
large trees in the cl ear zone , and grass 
and/or ground cover around breakaway sign and 
luminaire supports be minimized? 

Maintenance of Safety Features 

Agencies are reluctant to adopt rigid 
inspection procedures and schedules could be 
cause for liability. Further, l·imited 
manpower and resources often preclude the 
feasibility of regularly scheduled 
inspections. How can routine maintenance be 
achieved in a timely manner? When is 
operational maintenance justified over 
preventative maintenance, if at all? 

Roa ds ide Features Not Controlled by Hi ghway 
Age ncy 

Where roadside features contrary to good 
safety practice are required or mandated by 
"others", how do we protect ourselves or 
ass ign th e responsibility? Such things as 
util ity po les, trees, monumen ts, etc., should 
be consi dered. What about "safety " easements 
to control hazards near the travel way but not 
in the right-of-way? 

Pavement Surface and Ed ge Discontinuities 

Pavement surface and pavement edge 
discontinuties (potholes, edge dropoffs, dips, 

bumps, etc.) con ti nue to be alleged causes of 
many accidents. Recent studies have provided 
insight on this problem , but auestions still 
remain. The basic ques tion is wh en and how 
should corrective measures be taken? 
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Engineering Consultants, Carmichael, 
California 

O'BRIEN, Dennis, Valmont Industries, Inc., 
Valley, Nebraska 

POST, Edward, University of Nebraska 
QUAN, Carol, California Department of 

Trans porta ti on 
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