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the necessary adequate facilities. As the Development Impact Fee
ordinance requires steady investment of fee revenue in such facil-ities(the temporal 'rational nexus' between payrnents and benefits),
government can demonstrate that adequate highways are on line and that
the development delays due to staging requirements are not permanent.

The economic effect of impact fees will also support the objectives
of the APFO. The increased cost to builders in Germantown and Eastern
Montgomery County will place an added disadvantage to developing
there. To the extent this competitive disadvantage wilI divert
development away from these areas and towards other areas where
threshold capacity is available, then a more favorable balance between
growth and its supporting facilities wirl have been achieved.

An und.erlying assumption in the calculation of fees is that an
arears master plan is balanced: that the mix of total development and.
transportation capacity at build-out will produce a level of traffic
service equal to or better than the APFO standard level of service at
that time. This will require planners to be explicit about the tevel
of service objective in each master plan update, and to design the
development/facility mix accordingly. This will strengthen the cogency
of the master plan even more.

concrusiol. Properry constructed, an impact fee program can
reinffiãEerthañsuþpIantexistiågp1anñingtoo1ä.Thekeyisto
integrate it with the pertinent elements of the master plan and stagingplan: the planned facilities, the planned development mix and ¿ensity,
and the level of service requirements.

IMPACT FEES, A CLOSER LOOK

by
Robert !,1. Draper, AICP

Federal Highway Administration
Office of Planning

It has been common practice as part of local subdivision approvalto require that developers provide on-site improvements includlng
water and sewer facilities, curbs and gutters, internal roads, añdsidewalks. Providing internal road improvement has been viewed. as aIegítimate exercise of a localityrs police por¡rer for over 30years.(1) A more recent phenomenon has been for local officials to
expgq! developers to pay for off-site road. improvements servingtraffic generated by a ne\^¡ development. The use of impact fees is
one device communities have used to require developers to fund
off -site improvements.

rmpact fees are charges colrected by a locality during its
approval of land development to support public facilities needed to
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serve the newly proposed development. Impact fees are used to fund a
variety of public facilities including roads, schools, water and
sewer facilities, and parks. This paper focuses on the use of impact
fees for road improvements. It highlights the use of ímpact fees by
various localitÍes ín the United States and the types of highway
improvements funded with the fees. It explores several important
concerns and issues related to the use of impact fees:

o Are they a tax or a fee?

o How do they address d,evelopersr concerns regarding up-front
paynent of fees, payíng a ifair sharetr, and decislonË about,
improvements?

o Who really pays the impact fee?

o How are traffic impacts determined?

o How do impact fees affect a locality's ability to attract
development?

o How can the planning process address privately funded
Ímprovements in scattered locations?

o What ís the future of impact fees?

There is a broad range in the level of impact fees and the type
of fees used in various localj-ties (see Table 1). Not surprisingly,
the fees are higher in those localities using an impact fee to help
support a mix of public facilities than it is in those areas which
use them to support only road improvements. Localities have
different processes for collecting impact fees. Generally they will
use one of t\^ro approaches:

(1) calculate the fees based. on information about the
development, its potentj-al traffic ímpacts, and, in some
instances, a pre-determined program of improvements needed
to serve a developing area, et

(2) negotiate fees and funding agreements with a developer for
specific improvements to accommodate the traffíc associated
with new development, oD a case-by-case basis.

Some localities use a combination of these two approaches, giving a
developer the option of paying a calculated fee or negotiating for
specific improvements. The impact fees are usually either imposed on
aII development or selected new development. Fees imposed only on
selected new development are usually linked to a performance
standard, wherein, a fee is triggered by the likelihood that traffic
generated by a proposed development will cause a nearby facility
(usually an intersection) to exceed a specific level of servíce.



Lo
ca

lit
y

lle
w

po
rt

 B
ea

ch
, 

C
A

S
an

 D
le

qo
, 

C
Á

 -
V

T
ab

le
 I

: 
U

se
 a

nd
 Im

pa
ct

¡m
ou

nt
 o

f
C

al
cu

la
te

d 
F

ee
s

N
A

F
ee

s 
in

 S
el

ec
te

d 
Lo

ca
lit

ie
s

B
as

Ís
T

y 
pe

s 
of

 H
i g

hÌ
€y

w
i d

en
 in

 g
s

in
 te

rs
ec

ti 
on

 im
pr

ov
em

en
 
t

ar
te

ria
l 

s
co

l I
 e

c 
to

r 
s

I 
oc

a 
I 

st
re

et
s

|r
i d

en
 in

 g
s

in
 t

er
se

c 
ti 

on
 im

 p
ro

ve
m

en
 t

s

w
i 

de
n 

in
 g

s
in

 te
rs

ec
ti 

on
 im

pr
ov

em
en

 
ts

br
id

ç 
re

pì
 a

ce
m

en
ts

w
i 
de

ni
nq

s
in

te
rs

ec
 t

i o
n 

ìm
pr

ov
em

en
 
ts

pì
an

ni
ng

 s
tu

dy
 to

 id
en

tif
y

ar
ea

w
id

e 
im

pr
ov

em
en

ts
se

rv
in

g 
ne

rv
 d

ev
el

 o
fn

en
t

in
te

rs
ec

ti 
on

 i
m

pr
ov

er
ne

nt
s

w
i d

en
 i

n 
gs

A
pp

ro
ac

h

lJ
e 

go
 ti

a 
te

d

C
al

cu
la

te
d 

F
ee

I'l
eg

ot
ia

te
d 

F
ee

 
N

A

P
er

fo
rm

an
ce

 S
ta

nd
ar

d:
 b

as
ed

 o
n

pe
rc

en
ta

gp
 o

f 
tr

af
fic

 ç
ne

ra
te

d 
by

 a
de

ve
lo

pm
en

t 
w

tr
ic

h 
w

ill
 u

se
 a

 n
ea

rb
y

i n
 te

r 
se

ct
i 

on
 .

.S
F

 u
ni

t: 
!,?

qq
-l,

qg
O

 
E

st
im

at
ed

 c
os

t 
of

 e
xp

an
de

d 
pu

bì
ic

M
F

 u
ní

t: 
fl,

30
G

.2
,7

m
 

fa
ci

lit
ie

s 
as

so
ci

at
ed

 w
ith

'
C

ø
m

er
ci

al
 

un
de

ve
lo

pe
d 

ìo
ts

. 
V

ar
íe

s 
by

 a
re

a
- 

A
cr

e:
94

,0
0È

56
,0

00
 
w

itl
in

 c
ity

.
I 

nd
us

 tr
 ia

 I

P
al

m
 B

ea
ch

 , 
F

L 
2/

C
or

va
lli

s,
 m

 3
/

C
al

cu
la

te
d 

F
ee

}{
ai

ts
fie

ld
, 

W
 5

/

K
E

Y
:

S
F

 =
 S

in
gl

e 
F

am
ily

tlF
 =

 tr
fu

lti
 F

ar
ni

ly

A
cr

e:
 $

3,
00

0-
22

,0
00

C
on

bi
ne

d 
Ä

pp
ro

ac
h 

S
F

 u
ni

t:
2,

00
0 

sq
. 
ft.

 -
 S

80
4

,Í#
31

.ì:
;,l

l;,
,,1

1;
1o

u
kr

e:
 $

28
,5

00

H
ic

hw
ay

 c
on

st
ru

ct
io

n 
co

st
s 

an
d

nu
nô

er
 o

f 
tr

ip
s 

ge
ne

ra
te

d 
by

de
ve

l 
og

ne
n 

t.

P
er

fo
rm

an
ce

 
S

ta
nd

ar
d:

 d
ev

eì
 o

pe
r's

pr
op

or
tio

na
te

 s
ha

re
 o

f 
co

st
 t

o
im

pr
ov

e 
ro

ad
s 

th
at

 w
ill

 o
pe

ra
te

 a
t

LO
S

 -D
 du

e 
to

 tr
af

fic
 g

en
er

at
ed

 b
y

de
ve

l o
m

en
t.

C
os

t 
of

 im
pr

w
em

en
ts

 i
n 

de
ve

lo
pi

ng
ar

ea
, 

si
ze

 o
f 

de
ve

ìo
pm

en
t, 

an
d 

iti
tr

af
fi 

c 
im

pa
ct

s.

ll 
y"

l!i
 $

 ,5
00

-2
,0

00
 V

al
ue

 o
f 

de
ve

to
sn

en
t, 

to
t 

ar
ea

,
uo

llm
er

cl
al

 
S

tr
U

C
tU

re
 a

re
a,

 C
oS

t 
O

f 
ex

pa
nd

ed
A

cr
e:

 $
l7

,0
00

 
ca

pi
ta

t 
fa

ci
lii

ie
s.

 
V

ar
ie

i b
y 

ar
ea

w
i t

hi
n 

ci
 ty

.
S

no
tr

or
ní

sh
 C

ou
nt

y,
 l,

lA
 4

/ 
C

om
bi

ne
d 

þp
ro

ac
h 

$t
50

 p
er

 d
ai

ly
 t

rip
ge

n 
er

a 
te

d

i-l
ç-

¡iã
A

çç
;-

 
"r

 -
fa

ci
lit

y 
be

ne
fit

 a
ss

es
sr

en
ts

,.a
re

 
fo

r.
th

re
e 

sr
ö.

ar
ea

s-
w

iþ
in

 t
he

 c
ity

 w
hi

ch
 h

ay
e 

ad
op

te
d 

fín
an

ci
aì

 p
la

ns
, 

T
he

 fe
es

 a
re

-f
fi:

:.i
'?

i :iå
o?

¿
"å

'*
,i¿

"li
[n

l"i
hJ

";
:::

"¿
;ir

;ü
: 

in
i'g

n*
;1

9 
*F

i.f
r1

1t
r'r

Jå
ii'

iti
sl

'ò
c'

].i
öp

,iä
^i

"ià
eö

îË
å'

år
;å

 
ðö

ij"
¿

tã
¿

-iñ
'o

tË
ä"

 å
tå

us
 o

r
2/

 T
he

 9
28

'5
00

 r
eD

re
se

nt
s 

a 
ty

pi
ca

l c
o¡

m
er

ci
al

-d
ev

el
op

m
en

t 
w

ith
 a

 8
5,

00
0 

so
. 
ft.

 b
ui

ld
in

g 
th

at
 c

ov
er

-s
 2

5 
pe

rc
en

t 
o_

f 
th

e 
si

te
. 

In
 p

ra
ct

ic
e,

T
ee

s 
fo

r 
co

m
m

er
ci

al
 a

nd
 in

du
st

ria
l 

us
ãs

 ã
"ã

 ð
al

cu
la

te
ã 

on
 t¡

e-
uu

iit
-;

;-
; 

iä
;.i

ö'
"ã

"æ
'æ

l'¡
or

, 
w

rr
ic

rr
 È

ai
m

 ã
ãu

ãr
, 
ðr

ric
ia

ls
 c

on
ve

rt
 to

 a
 f

ee
 o

f
$2

,6
79

 p
er

 t,
00

0 
so

. 
ft.

 
(u

p 
to

 8
0,

00
0 

tq
. 

ft.
i 

;"
d-

;-
êc

1i
.ir

;-
;;;

. 
fo

r 
ìa

rs
er

 d
ev

et
op

m
en

ts
.

3/
 c

or
va

lli
s 

us
es

 t
he

 f
ee

s 
to

 fu
nd

 w
at

er
' s

et
Y

er
, 

an
d 

tr
an

sp
or

ta
tio

n 
fa

ci
lit

ie
s.

 
T

he
 f

ee
s 

ar
e 

di
vi

de
d 

eq
ua

'll
y 

am
on

g 
th

es
e 

th
re

e 
ca

te
go

rie
s.

&
ua

re
 fo

ot
ag

e 
of

 s
tr

uc
tu

re
 is

 u
se

d 
to

 c
ál

cu
la

té
 f

ee
 fo

r 
c&

m
e"

ci
ãl

 a
ct

iv
iti

es
; 

ur
e-

si
iló

oo
 p

er
 a

cr
e 

sh
ow

n 
iñ

 ü
is

 t
ab

le
 is

 e
st

ir'
te

d.
4,

/ 
A

lth
ou

qt
r 

S
no

tr
on

ís
h 

C
ou

nt
y 

us
es

 a
 c

om
bi

ne
d 

ap
pr

oa
ch

, 
(í

.e
', 

aì
ìo

rin
g 

de
ve

lo
pe

rs
 t

o 
ei

th
er

 p
ay

 a
 c

aì
cu

la
te

d 
fe

e 
or

 n
eg

ot
ia

te
 f

or
 ü

e 
fe

es
?u

e)
, 

in
 m

os
t 

in
st

an
ce

s,
 t

lrä
 à

ã"
ãt

op
ã"

s-
É

äi
ã 

op
te

¿
 t

o 
ne

so
tia

te
 t

he
 f

ee
.

5/
 l'

la
its

fie
ld

 i
s 

un
iq

tæ
-a

m
on

g 
th

es
e 

lo
ca

lit
ie

s,
 i

n 
th

at
, 

lo
ca

l 
of

fic
ia

ls
 a

re
 n

eg
ot

ia
tin

g 
de

ve
lo

gn
en

t 
fe

es
 s

ol
el

y 
on

 t
he

 a
ug

ro
rit

y 
of

 s
ta

te
st

at
ut

e.
 v

en
no

nt
 A

ct
 2

50
, 

a 
la

nd
 u

se
 c

on
tr

or
 Í

a.
, 

"e
õr

i"e
s-

ã 
sü

t"
-iä

ii;
;; 

Ë
äi

;"
;#

er
üi

o"
 d

ev
er

op
m

en
t. 

A
gn

ée
m

en
ts

 
ar

e 
ne

go
tia

te
d 

to
co

rr
ec

t 
"u

nr
ea

so
na

bl
e 

co
ng

es
tio

ns
 a

nd
 u

ns
ar

e 
co

nã
iti

;;;
;; 

Ito
îr

it,
 

as
 p

ar
t 

of
 t

he
 p

er
m

ijî
tin

g 
pr

oc
es

s.
 F

ay
st

on
 a

nd
 r

,r
ar

re
n 

ar
e 

ot
fte

r 
ve

rm
nt

lo
ca

lìt
ie

s 
us

in
g 

tft
e 

st
at

e 
st

at
ut

e 
to

 n
eg

ot
ia

te
 d

ev
eì

op
m

en
t 

re
ãs

.'-
"-

U
J ts



32

TAX OR FEE

A locality may legitimately require off-síte road improvements,
but a developer can only be required to pay the portion of the costs
which reflect the needs created by the development and its increased
accessibility provided by the improvement. (2) If a locality Ímposes
an impact, fee higher than the developerrs share of the costs for
improvements reasonably needed to serve the new development, then the
courts view the fee as a tax and overrule the Ímpact fee.(3)

DEVELOPERSI CONCERNS

Cost and certainty are a developerfs overriding concerns. Quite
simply, early in the development review, a developer wants to know
what fees or improvements local officials expect him to provide. He
does not \^rant any surprises later. Based on a recent FIII'IA study on
developer funded improvements (4), the following observations can
also be made about the developerrs viewpoint:

o A developer wants to minimize up-front capital costs, so he
prefers to phase improvements (or fees) to coincide with each
phase of a developmentrs completion or build-out.

o A developer wants other developers and the locality to share
in the expense of off-site improvements which benefit more
than the new development alone.

o A developer wants to have control over improvements
constructed with his money, particularly when he funds the
entire costs. Thus, a developer often prefers to assume
responsíbíIity for constructing the off-site improvements so
he has more control over the cost, the timing, and the
assurance that the improvements will be constructed.

o A developer does not want long-term responsibilÍty for road
maintenance, so he prefers to turn over responsibility for
the roads to the locality once they are constructed. A
locality will usually wait a year to accept the improvements,
allowing sufficient time for any construction deficiencies to
show up.

Unfortunately, it is difficult to structure an impact fee that is
fully responsive to all the concerns raised by developers (see Table
2'1, By nature, a negotiated ímpact fee provides greater flexibility
to a locality and a developer. Some localities use a combination of
calculated and negotiated impact fees. This approach works well in
that small developers may pay the fees and proceed with their
project. Larger developers, on the other hand, ITrây find it
worthwhile to negotiate for specific improvements that suit the needs
of their development and its proposed build-out. A developer
sometimes may be able to negotiate for improvements which he believes
cost less than the sum of flat fees he would have otherwise paid.



D
ev

el
op

er
d 

C
on

ce
m

l. 
M

in
im

iz
e 

up
fr

at
t 

ca
pi

ta
l

co
st

a

2.
 P

ay
 "

fa
ir 

C
ra

re
'

5.
 

C
on

t¡
ol

 o
ve

r 
in

¡p
m

ve
m

en
t¡

4.
 

M
ai

nt
ei

n 
ro

ad
s

T
ab

le
 2

: 
R

es
pa

ns
iv

en
es

s 
of

 I
m

pa
ct

 F
ee

s 
to

 D
ev

el
op

er
sr

 
C

on
ce

m
s

C
al

cu
la

te
d 

F
ee

un
re

sp
or

¡s
iv

e:
 C

al
cu

la
te

d 
F

ee
s 

ar
e

us
ua

lly
 c

ol
le

ct
ed

 e
ar

ly
 i

n 
th

e
de

ve
lo

pm
en

t 
pr

oc
es

s.

R
es

po
ns

iv
e:

 C
al

cu
la

te
d 

fe
es

 a
re

co
m

m
on

ly
 l

ev
je

d 
on

 a
ll 

ne
w

de
ve

lo
pm

en
ts

.

lJ
nr

es
po

r¡
si

ve
: 

C
al

cu
la

te
d 

fe
es

 a
re

of
te

n 
co

lle
ct

ed
, 

th
en

 e
ar

m
ar

ke
d 

by
th

e 
lo

ca
lit

y 
fo

r 
im

pr
ov

em
en

ts
 i

n
de

ve
lo

pi
ng

 a
re

as
 w

ith
in

 t
he

ju
ris

di
ct

io
n.

R
eÐ

or
¡s

iv
e:

 T
he

 l
oc

al
ity

 h
as

 fu
ll

co
nt

ro
l f

or
 n

oa
d 

co
ns

tr
uc

tio
n 

an
d

m
ai

nt
en

an
ce

. 
Im

pa
ct

 f
ee

s 
us

ua
lly

su
pp

or
t 

ne
w

 fa
ci

lit
ie

s 
or

 m
aj

or
up

gr
ad

e 
of

 e
xi

st
in

g 
fa

ci
lit

ie
s

(b
ey

on
d 

ro
ut

in
e 

m
ai

nt
en

an
ce

).

Ir
,le

go
tia

te
d 

F
ee

V
ar

ie
s:

 S
om

et
im

es
 i

m
pr

ov
em

en
ts

 
ar

e 
re

qu
ire

d
be

fo
re

 b
ui

ld
in

g 
pe

rm
it 

is
 is

su
ed

. 
H

ow
ev

en
,

de
pe

nd
in

g 
on

 s
ca

le
 o

f 
de

ve
lo

pm
en

t 
an

d 
na

tu
re

of
 im

pr
ov

em
en

ts
, 

th
ey

 m
ay

 b
e 

ph
as

ed
 w

ith
de

ve
lo

pm
en

t.

V
ar

ie
s:

 N
eg

ot
ia

tio
n 

pr
ov

id
es

 o
pp

or
tu

ni
ty

 f
or

co
st

-s
ha

ni
ng

 a
gr

ee
m

en
ts

 a
m

on
g 

m
ul

tip
le

de
ve

lo
pe

rs
 a

nd
 th

e 
lo

ca
lit

y.
 H

ow
ev

er
, 

w
he

n
th

e-
ne

ed
 f

or
 im

pr
ov

em
en

ts
 

is
 t

rig
ge

re
d 

by
pe

rf
or

m
an

ce
 

st
an

da
rd

, 
su

bs
eq

ue
nC

 d
ev

el
op

er
s

of
te

n 
ge

t 
ilf

re
e 

rid
e"

 d
ue

 t
o 

ex
ce

ss
 c

ap
ac

ity
pr

ov
id

ed
 a

n 
im

pr
ov

em
en

t 
fu

nd
ed

 b
y 

an
 e

ar
iie

r
de

ve
lo

pe
r.

R
es

po
ns

iv
e:

 D
ev

el
op

er
 a

nd
 lo

ca
l o

ffi
ci

al
s

ne
go

tia
te

 f
or

 s
pe

ci
f 

ic
 im

pr
ov

em
en

ts
.

D
ev

el
op

er
 u

su
al

ly
 h

as
 o

pt
io

n 
to

 c
on

tr
ac

t 
fo

r
th

e 
im

pr
ov

em
en

ts
 d

ire
ct

ly
 o

r 
fu

nd
 t

he
im

pr
ov

em
en

t 
th

ro
ug

h 
a 

S
ta

te
 o

r 
lo

ca
l

co
nt

ra
ct

.

R
ee

po
ns

iv
e:

 
D

ev
el

op
er

 a
nd

 lo
ca

l 
of

fic
ia

ls
us

ua
lly

 n
eg

ot
ia

te
 t

ha
t 

th
e 

lo
ca

lit
y 

as
su

m
es

 fu
ll

m
ai

nt
en

an
ce

 r
es

po
ns

ib
ili

ty
 I

 y
ea

r 
af

te
r

co
ns

tr
uc

tio
n 

is
 c

om
pl

et
ed

.

(¡
, (,



34

WHO PAYS

Although a developer pays impact fees to a locality, âr important
issue is who really bears this cost. Does the d.eveloper pass the
cost onto the consumer, i.e. therrnewcomertr\n¡ho occupies or shops at
the development? Does the developer lower his offer for vacant land
in anticipation of the additional development costs associated with
impact fees, in which case the seller of the property actually bears
the fee. OË, does the developer pay the impact fee in fuII from his
own profits?

Some developers refer to impact fees as legal extortion. The
courts believe a developer pays an impact fee voluntarity:

The dedication of land or the payment of fees as a condition
precedent to development is voluntary in nature. Even though the
developer cannot lega}ly develop without satisfying the condition
precedent, he voluntarily decides whether to develop or not
develop. Development is a privilege not a right. (5)

The courts are also wary about rrnewcomersrf paying the entíre cost
of expanding public facilities in developing areas. Some judges
have specified rigorous criteria that should be considered Ín
detet'mini-ng the allocation of the cost of facilities funded through
impact fees (6). These include:

(1) the cost of existing facilities;
(21 the manner of financing the existing capital facilities such

as user charges, speci-aL assessments, bonded indebtedness,
general taxes, or federal grants;

(3) the relatíve extent to which the newly developed properties
in the munícipality have already contributed to the cost of
existing capital facilities by such means as user charges,
special assessments, or payment from the proceeds of general
taxes;

the relative extent to which the newly developed properties
and other properties in the munícipality will contribute to
the cost of existing capital facilities in the future;
the extent to which the newly developed properties are
entitled to a credít because the municipality is requiring
their developers and owners (by contractual agreement or
otherwise) to provide common facilities (insíde or outside
the proposed development) that have been provided by the
municipality and financed. through general taxation or other
means (apart from user charges) in other parts of the
municipality;

(4)

(s)



35

(6) extraordinary costs, Lf âûy, in servicing the newly
developed properties; and

(71 the tíme-price differential inherent in fair comparisons of
amounts of costs paid at different tímes.

Although the fee does not necessarily have to achieve a precise
mathematical equity, the courts note that the locality must ãisclose
the basis for calculating an impact fee to anyone who challenges iis
reasonableness.

The preferred approach is for the iml¡act f,ee to be absorbed inthe cost of land. To achieve this objective, !{ietz (7) has suggested
several guídelines for a locality planning to adopt impact fees-
including:

1. Give Adequate Notice

Provide 4 or 5 years notice that impact fees are on thehorízon. This is more fair for citizens, land investors,
and developers. It will avoid a situation where a developer
buys land $rithout expecting to pay for off-site
improvements, then is hit with an impact fee ímposed after
the purchase.

2. Tailor Developer Contributions to Specific Sites

Fees should be based on the expected impact of developments
on surrondÍng facilities. The end result should be that
l-and near facilitíes with excess capacity should. cost more
than land near facilities over capacity. other things being
equal, the difference in the land price would be equivalentto the impact fees.

3. Do Not Constrict the Supply of Land

A suffi-cient suppry of land is needed in order for the
impact fees to be absorbed in the cost of 1and. The suppryof land should not be constricted artifieially throughrestrictive land use requirements. Preferably, land should
be assessed at Íts full value so (1) vacant land will fullyreflect the effects of impact fees, and (2) a decision tose1l is made on the basis of whether the anticipated
apprecíation will offset the carrying costs.

4. Desi-gn Consistent Land-use Requirements

Land-use requírements should be predictable and pragrmatic.
There should be flexibility to trade-off higher d.eniity for
more developer contributions, but local officials should
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manage this option cautiously. If the developers believe
approval of such a trade-off is automatíc, they will bid-up
Iand in antícipation of building at a higher density. Local
officials should also be wary that the íncrease in a
developerrs contrÍbution approximates the increase in value
associated with approval of a higher density.

5, Set Realistic Fees

The fees should reflect the proportionate cost of
improvements associated with a development and the value of
the increased accessibility. If the fees are too Iow, the
developer will receive some windfall. If they are too high,
the costs will be passed-on to the consumer. If they are
not substantiated, the courts will overturn the impact fee.

Who pays? The answer depend.s on the timing of institutíng the
i-mpact fees, the structure of the fees, and the supply of land.
Theoretically, impact fees can be capÍtalized in the value of land.
In practice, the cost is more likely borne by the consumer. A
developer may haggle with a land investor about the price of land,
perhaps discussÍng the financial implications of impact fees on its
development. The price of land and development expenses (including
impact fees) are separate line items in a developer's mínd,
especially once an option or offer is accepted for the land. The
final development program--the type, scale, and/or mix of
development--is decided Later during revíew and approval by local
officials. The development program is the key factor in determining
the amount of impact fees whether the fee is calculated or negotiated
(for specific improvements). The Ímpact fees associated with the
development program become a fixed cost in the developerrs base
expenses for estimating his return. In turn, it is passed-through to
the I'newcomerrr who occupies or shops at the d.evelopment.

DETERMINING TRAFFIC IMPACTS

Determining the traffic impacts of proposed development is an
j-mportant issue for several reasons. It allows }oca1 officials to
identífy potential deficiencies on the highway network which could
occur from traffÍc generated by a proposed development. In turn,
thís povides the basÍs for devising Ímprovements and negotiating a
funding agreement with the prospective developer. This process can
constítute a systematic process for calculating an impact fee which
is essential for an Ímpact fee to withstand legal challenges.
Broward County, Florida developed one of the more widely recognized
processes for determíning the traffic impacts of proposed
development.(8) Its computerized model, Traffic RevÍew and Impact
Planning System (TRIPS) is used to estimate the traffic impacts of
proposed development and determines the development's 'rfair sharerr of
the cost of planned ímprovements.

The traffic Ímpacts associated with new development can be
determined using available transportation planning and engineering
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procedures. rn simple terms, it is a matter of comparing future
traffic with and wíthout the proposed development. In reality, it
involves a considerable degree of judgrnent and a good technical
understanding of the subtle effects of different assumptions when
applyíng the methodology. Below is a step-by-step descríptÍon of a
suggested process for determining the traffic impacts of new
development and. some of the critical issues in applying the
methodology:

Step I: Forecasting Background Traffic
Background traffic is a combination of existing traffic
and traffic that will be generated by other development
already approved within the general vicinity of a
proposed development.

The key issue is whether the background traffic includes
any traffic that would be generated by the proposed
development.

Step 2t Identify Planned Highway Improvements and Potential
Deficiencies.

The background traffic is assigned to the highway
network. The network should include proposed
highway improvements which are expected to be
constructed. whether or nor the paiticular development' under review is built. Highway deficiencies are
identified with the background traffic. IdeaIIy, no
deficiencies occur.

The key issue is making a realistic determination about
the proposed highway improvements.

Step 3: Estimate the Traffic Generated by the proposed
Development

Trip generatíon rates and information on the size of
proposed development are used to estimate the amount
traffic associated with the development. There are
several Ímportant issues:

What trip generation rates are used? Often a locality
will use rátes compiled by the Institute of
Transportation Engineers (9), or agree with the
developer on rates that more accurately reflect local
conditions.

What mix of vehicles, vehicle occupancy rates, and peak
hour factors are used? Assumptions about these factors
drive the all-important number of vehicles trips
generated by the proposed development. These

the
of
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Step 4z

assumptions are especially important when deciding the
effectiveness of special transit services or employer
sponsored ridesharing programs associated with the
proposed development.

Estimate the Amount of Pass-by Traffic that will be
Attracted to the Development

Pass-by traffic is background traffic that will be
attracted to the development. Assumptions about pass-by
traffic are important when estimating the traffic
impacts of retail development. An estimate is needed.
for the number of drivers who wÍIl stop and shop as part
of their normal tríp by the site. For a mixed-used
development, it is also important to separate the number
of trips that will be generated onsíte between
activities--such as the number of employees making
mid-day shopping or lunch trips on-site.

Although pass-by traffic may be separated out as part of
Step 1-, it Ís important to recognize the distinctions
and assumptions about these tríps when determj.níng the
overall traffic impacts of a proposed development.

Assign TraffÍc from the Development to the Highway
Network and ldentify Deficiencies

The traffic from the development is assigned to the
network with the background traffic. Traffic volumes
are examined and potential operating deficiencies are
identified.

Step 5:

Determining the traffic impacts associated with a proposed
development is rather straightforward, but it can be a tedious,
complícated exercise. Availability of data is a problem, especially
getting reliable data on the results of transportation management
programs (Step 3) and pass-by traffic (Step 4). Local planners and
the developerrs representatíves should agree upon the critical
assumptions for the analysis so the results will provide a
constructive basis for determining the impact fees, especíally when
they plan to negotiate improvements to serve the traffic associated
with a development.

ATTRACTING DEVELOPMENT

A key factor affecting the feasibility of impact fees Ís the
presence of a strong loca1 economy. The supply and demand for
developable land must be sufficient to absorb the added expense of
impact fees. An area with a soft local economy trying to attract
development is an entirely different situation. Publícly funded
improvements are often necessary to attract development to the area.
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Impact fees evolved as an element of a broader growth management
strategy for localities experiencing strong development pressure,
e.g. places in such states as California, Florida, and !{ashington.
The objective was to encourage development to occur in areas within a
locality where the public facilities have adequate capacity to serve
the development. Impact fees are used as a charge for development in
areas where there is insufficient capacity.

A complicating factor is the border effects between localities.
The traffic impacts of development sometimes occur in an adjacentjurisd.iction. There is no formal mechanism for imposing impact fees
across jurisdictions. Ideally neighboring localities need to
coordinate development approvals near their boundaries and negotiatejoint funding agreements with developers to share in the cost of
improvements in the area. A more unfortunate situation is the case
of two jurisdictions with and without impact fees. The jurisdíctions
without the fees will have an adVantage in attracting development,
while the other jurisdiction experiences the traffic impacts with
litt1e prospect for negotiating a joint agreement.

PLANNING CONSIDERATIONS

The planning process can identify improvements that will be
needed in developing areas, and impact fees can be used to fund the
i-mprovements as development occurs. Broward and PaIm Beach Counties,
Florida use this approach. Each county is divided into districts andofficíals identify road improvements needed to serve new development
within each district. Impact fees are credited to separate accountsfor each district. If the county does not use the fees to construct
the improvements within several years, it must refund the money to
the property owner.

San Diego, California uses a similar approach to fund a broad
array of public facilities. The developing portion of San Diego is
divided into fourteen communities. A comprehensÍve plan Ís prepared
for each community and identifies the public facilities that wilt be
needed as the area deverops--íncruding roads, parks, libraries,
schools, fire stations, and other capital facilities. The cost of
these facilities is estimated, and a fee is computed for the costs
associated wíth each undeveloped parcel. In most areas, âî agreementis negotiated with each developer based on the calculated development
impact fee. Financing plans have been adopted for 3 communities (and
another is pending), which refrect the capitar improvementsidentified in each community's comprehensive plan. Each financingplan also includes rates for calculating a facilities benefit
assessment for the development of each lot. Once a financing plan is
adopted, the fee is calculated during development approval, andindividual developer agreements are no longer necessary,

When funding agreements for the improvements are negotiated in a
piecemeal manner, planning serves an ímportant role in providíng datafor traffic Ímpact studies and examining the broader effects of
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prívately funded improvements in scattered locations. A regional
planning agency and the localities within a metropolitan area can
work together in sharing information under this approach. A locality
is provided on-Iine access to regional traffic forecasts for use ín
estímating background traffic near a proposed development as part of
a traffic impact analysis for the development. Informatíon on
privately funded improvements ís funneled ínto the plannÍng process.
As part of subsequent plan updates, the improvements will be
reflected in the performance of the highway system when determining
the need for areawide improvements.

CONCLUSION: FUTURE CONSIDERATIONS

California, Colorado, Florida, Oregon, Texas, and Washington use
impact fees. More states are considering their use each day--e.9.
Maine, Mary1and, New Hampshire, New Jersey, New Mexico, and North
Carolina. They are accepted by the courts and are viewed by some
developers as a normal part of business. They are in vogue wíth the
current emphasis on user fees and increased private-public
cooperation for funding capital facilíties. They are a useful means
of funding improvements in suburban and fringe areas where
development pressures are particularly strong and land is readily
avaílable. fn such localities, they can represent a significant
portion of the local revenue used for híghway improvements.

As localities continue to grapple with the problems of traffíc
congestíon and limited public resources, Iocal officials wíIl view
impact fees as another source of funds for needed improvements. Once
viewed as an element of a more comprehensive growth management
strategy, impact fees are now more commonly víewed for their revenue
potential.

Impact fees are not a panacea. The application of impact fees
requires deliberate thought by local officials about local factors
affecting their feasibility, theír administrative complexity, and
their equity.

A strong local real estate market is crucial for impact fees to
be feasible. A concerted effort is needed to implement them. State
and/or local enabling legislation is usually required. Once adopted,
ímpact fees are tíme consuming to administer--it is especially time
consuming for the local planning staff, local officials, and
developers to negotiate and approve funding agreements on a
case-by-case basis. If a calculated fee is used, local staff must
identify improvements that will serve a developing area, esti.mate
their cost, derive a formula for distributing the costs among
prospective development, collect the fees as development occurs, and
account for the fees used to fund improvements in specífic areas.
Finally, seríous equity issues are raised by placing a hidden fee on
ne\^rcomers f or public f acilities.
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Local officials should address all these issues when consid.eringwhether to institute impact fees. Planners have a responsibility toraise these íssues in the decision-making process. Imþact, fees ãreappropriate and desírable as part of a broader growth managementstrategy for a community. They are less appropiiate and dãsirable
when viewed strictly as an alternative sourðe óf revenue. Adedícated local add.-on fuel tax, for instance, is ad.ministr.tiv.lysimpler, more flexible, and more equitable in distributing tnà cãÉtof,highway improvements among the general loca1 populatioñ who useall public roads. It is neither feasible nor apþrõpriate from apublic policy viewpoínÈ to expect ímpact fees tä-provid.e the pri*.ry
source of funds for highway improvements. state ãnd. rocaLgovernments should rely on a mix of revenue sources--both trad.itionaluser fees and more contemporary sources--to support future'transportation improvements .
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