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already exists and the condemnation only serves to widen it. Ordinarily, 
the set-off is against the remaining parcel which has been improved rather 
than another parcel in the condemnation, or against the remaining land owned 
by the condemnee and determined to be sufficiently contiguous. Where, as 
here, the set-off is between two partially condemned parcels it would seem 
appropriate to combine the law of set-off and severance to determine contiguity. 

197-5 SEEDLING TREES INCAPABLE OF TRANSPLANT NOT A SPECIAL CROP, BUT 
MAY BE CONSIDERED FOR INCOME LOSS AND VALUATION OF LAND ON WHICH 
THEY ARE LOCATED. State, Department of Highways v. Black, 207 
So.2d 583 (La. App.1968). 

Defendant landowner suffered expropriation of property containing 
76 trees, including 46 pecan trees. She alleged that the pecan trees con­
stituted a "special crop" for purposes of both harvesting and nursery resale, 
and compensation should be given for loss of both sources of income. The 
court determined that the trees were predominantly seedling, with only one 
being a planted or grafted specimen. The court further determined that 
the trial court was correct in concluding that the trees could not be 
economically removed and replanted. 

In finding that the pecan grove did not constitute a nursery stock 
or a special stock, the court confined its speculation to the crop value of 
the trees themselves, rather than any fruit they might bear. To constitute 
a crop, the trees would have to be either capable of harvest from year to 
year, or be sufficiently small and replantable so as to constitute nursery 
stock. While clearly not harvestable for timber or other purposes, the 
nursery status would depend largely on their possible resale and the orig­
inal purpose for their planting. 

The fact that the trees were seedlings negated any conclusion that 
they were originally planted for nursery purposes. Further, the trees bad 
attained a sufficient size that they were no longer easily dug from the 
soil and replanted. Relying on an earlier Louisiana decision on special 
nursery stock, State, Department of Highways v. Henderson, 138 So.2d 597 
(La. App. 1962), the court concluded that since the trees were not "planted 
and cultivated on that property for the purpose of being dug from the soil, 
sold and replanted, 11 they did not warrant treatment as a "special crop." 

This adverse determination did not prevent valuation of the trees 
on the basis of income, shade value, and aesthetic and ornamental value. 
With regard to income, the court permitted consideration of the trees' crop, 
i.e., the pecans, despite their seedling nature because they were nonethe­
less fully capable of producing such income. All of these valuations, how­
ever, could only be considered as components of the total valuation of the 
land. They may not be compensated for independently. Further, the court 
held that where an expert does give a value to the land and does not separately 
assign a value to the trees he is presumed to have considered the various 
values of the trees in reaching bis total valuation of the land. 


